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NOTICES OF
PROPOSED RULES

A state agency may file a PROPOSED RULE when it determines the need for a new rule, a substantive change to an
existing rule, or a repeal of an existing rule. Filings received between March 16, 2005, 12:00 a.m., and April 1, 2005,
11:59 p.m. are included in this, the April 15, 2005, issue of the Utah State Bulletin.

In this publication, each PROPOSED RULE is preceded by a RULE ANALYSIS. This analysis provides summary
information about the PROPOSED RULE including the name of a contact person, anticipated cost impact of the rule,
and legal cross-references.

Following the RULE ANALYSIS, the text of the PROPOSED RULE is usually printed. New rules or additions made to
existing rules are underlined (e.g., example). Deletions made to existing rules are struck out with brackets
surrounding them (e.g., [example]). Rules being repealed are completely struck out. A row of dotsinthetext(-----
-) indicates that unaffected text was removed to conserve space. If a PROPOSED RULE is too long to print, the
Division of Administrative Rules will include only the RULE ANALYSIS. A copy of each rule that is too long to print is
available from the filing agency or from the Division of Administrative Rules.

The law requires that an agency accept public comment on PROPOSED RULES published in this issue of the Utah
State Bulletin until at least May 16, 2005. The agency may accept comment beyond this date and will list the last
day the agency will accept comment in the RULE ANALYSIS. The agency may also hold public hearings. Additionally,
citizens or organizations may request the agency to hold a hearing on a specific PROPOSED RULE. Section 63-46a-5
(1987) requires that a hearing request be received "in writing not more than 15 days after the publication date of the
PROPOSED RULE."

From the end of the public comment period through August 13, 2005, the agency may notify the Division of
Administrative Rules that it wants to make the PROPOSED RULE effective. The agency sets the effective date. The
date may be no fewer than 31 days nor more than 120 days after the publication date of this issue of the Utfah State
Bulletin. Alternatively, the agency may file a CHANGE IN PROPOSED RULE in response to comments received. If the
Division of Administrative Rules does not receive a NOTICE OF EFFECTIVE DATE or a CHANGE IN PROPOSED RULE, the
PRoPOSED RULE filing lapses and the agency must start the process over.

The public, interest groups, and governmental agencies are invited to review and comment on PROPOSED RULES.
Comment may be directed to the contact person identified on the RULE ANALYSIS for each rule.

PROPOSED RULES are governed by Utah Code Section 63-46a-4 (2001); and Utah Administrative Code Rule R15-2,
and Sections R15-4-3, R15-4-4, R15-4-5, R15-4-9, and R15-4-10.

The Proposed Rules Begin on the Following Page.
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NOTICES OF PROPOSED RULES

DAR File No. 27786

Commerce, Occupational and
Professional Licensing

R156-17a

Pharmacy Practice Act Rules

NOTICE OF PROPOSED RULE
(Repeal)
DAR FiLE No.: 27786
FiLeD: 03/31/2005, 14:08

RULE ANALYSIS

PURPOSE OF THE RULE OR REASON FOR THE CHANGE: During the
2004 General Session of the Legislature, a new statute (Title
58, Chapter 17b) governing the practice of pharmacy was
enacted and the existing statute (Title 58, Chapter 17a) was
repealed effective July 1, 2004 (S.B. 114 (2004)). Since a
new rule and subsequent change in proposed rule (CPR)
filings have been proposed for Rule R156-17b (DAR No.
27529) to clarify the provisions of the newly enacted statute,
this rule is no longer necessary. It should be noted that the
first repeal filing (DAR No. 27528) affecting this rule lapsed on
03/31/2005. However, the Division is filing this second repeal
fiing as additional amendments affecting the proposed
changes to Rule R156-17b are still in process and the Division
could not make the first repeal rule filing effective on
03/31/2005 because there would not be a new rule to take its
place. (DARNOTE: S.B. 114 is found at UT L 2004 Ch 280,
and was effective 07/01/2004.)

SUMMARY OF THE RULE OR CHANGE: This rule is being repealed
in its entirety. Most of the provisions being deleted in this rule
can now be found in the new proposed rule and subsequent
CPRs for Rule R156-17b (DAR File No. 27529). (DAR NOTE:
The second CPR filing on Rule R156-17b is under DAR No.
27529 in this issue.)

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Sections 58-17a-101 and 58-37-1, and Subsections 58-
1-106(1)(a) and 58-1-202(1)(a)

THIS RULE OR CHANGE INCORPORATES BY REFERENCE THE
FOLLOWING MATERIAL: Deletes the following: The American
Pharmaceutical Association Code of Ethics, October 1994;
Food and Drug Administration Compliance Policy Guideline
460.200, March 16, 1992; and the United States
Pharmacopeia/National Formulary (USP/NF), 2003 edition,
January 1, 2004, through Supplement 2, dated August 1, 2003

ANTICIPATED COST OR SAVINGS TO:

«* THE STATE BUDGET: The Division does not anticipate any
costs or savings from this rule being repealed in its entirety.
Any costs or savings associated with implementing the newly
enacted Pharmacy Practice Act are identified in the new rule
filing and subsequent CPRs for Rule R156-17b.

“ LOCAL GOVERNMENTS: This rule being repealed does not
apply to local governments.

< OTHER PERSONS: The Division does not anticipate any costs
or savings from this rule being repealed in its entirety. Any
costs or savings associated with implementing the newly

enacted Pharmacy Practice Act are identified in the new rule
filing and subsequent CPRs for Rule R156-17b.

COMPLIANCE COSTS FOR AFFECTED PERSONS: The Division does
not anticipate any costs or savings from this rule being
repealed in its entirety. Any costs or savings associated with
implementing the newly enacted Pharmacy Practice Act are
identified in the new rule filing and subsequent CPRs for Rule
R156-17b.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: This rule filing repeals the rule
associated with Title 58, Chapter 17a, which has been
repealed by passage of S.B. 114 in the 2004 Legislative
Session. There appears to be no fiscal impact to businesses
as a result of this repeal. The fiscal impact associated with
the enactment of the new rule to administer the new
Pharmacy Practice Act (Title 58, Chapter 17b) adopted by
passage of S.B. 114 is addressed in a separate rule filing.
Russell C. Skousen, Executive Director

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

COMMERCE

OCCUPATIONAL AND PROFESSIONAL LICENSING

HEBER M WELLS BLDG

160 E 300 S

SALT LAKE CITY UT 84111-2316, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Diana Baker at the above address, by phone at 801-530-
6179, by FAX at 801-530-6511, or by Internet E-mail at
dbaker@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 05/16/2005.

THIS RULE MAY BECOME EFFECTIVE ON: 05/17/2005

AUTHORIZED BY: J. Craig Jackson, Director

R156. Commerce, Occupational and Professional Licensing.

[R156-17a—PharmaeyPraectice Aet Rules:

" : "
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NOTICES OF PROPOSED RULES DAR File No. 27786
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NOTICES OF PROPOSED RULES DAR File No. 27797

Commerce, Real Estate

R162-102-1
Application

NOTICE OF PROPOSED RULE
(Amendment)
DAR FiLE No.: 27797
FiLED: 04/01/2005, 13:37

RULE ANALYSIS

PURPOSE OF THE RULE OR REASON FOR THE CHANGE: Some
applicants obtain permission to sit for the examination, and
then do not do so for several years, by which time their
prelicensing education has become outdated. In order to
remedy this situation, the Utah Appraiser Licensing and
Certification Board desires a limit on how long applicants have
to take the examination once they have registered to sit for the
examination.

SUMMARY OF THE RULE OR CHANGE: The permission granted by
the Division of Real Estate to sit for an appraiser licensing or
certification examination will only be valid for 24 months after
issuance.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Subsection 61-2-6(1)(1)

12 UTAH STATE BULLETIN, April 15, 2005, Vol. 2005, No. 8



DAR File No. 27797

NOTICES OF PROPOSED RULES

ANTICIPATED COST OR SAVINGS TO:

% THE STATE BUDGET: None--State government is not affected
by requiring appraiser applicants to sit for the licensing or
certification examination within 24 months after seeking
permission to do so.

% LOCAL GOVERNMENTS: None--Although local county
assessors' offices do have appraisers on staff, a rule that
requires appraiser candidates to take an examination within
24 months after seeking permission to do so should not cost
or save local government. Appraiser candidates have control
over this process; they should not seek permission to take the
examination until they anticipate taking it within the next 24
months.

< OTHER PERSONS: The only other persons affected by this
rule amendment are candidates for the appraiser licensing or
certification examinations. They would not realize any savings
because of this rule amendment. They could lose the fees
($68) that they pay to obtain permission to sit for examinations
if they don't follow through and take the examinations.

COMPLIANCE COSTS FOR AFFECTED PERSONS: Candidates for the
appraiser licensing and certification examinations could lose
the fees ($68) that they pay to obtain permission to sit for
examinations if they don't follow through and take the
examinations. However, these parties have control over the
examination process; they should not seek permission to take
an examination until they are ready to do so.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: No fiscal impact to businesses
is anticipated as a result of this rule filing other than the loss of
fees mentioned above for applicants who apply for approval to
take the examination and then wait more than two years to do
so. Russell C. Skousen, Executive Director

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

COMMERCE

REAL ESTATE

HEBER M WELLS BLDG

160 E 300 S

SALT LAKE CITY UT 84111-2316, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Shelley Wismer at the above address, by phone at 801-530-
6761, by FAX at 801-530-6749, or by Internet E-mail at
swismer@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 05/16/2005.

THIS RULE MAY BECOME EFFECTIVE ON: 05/17/2005

AUTHORIZED BY: Dexter Bell, Director

R162. Commerce, Real Estate.
R162-102. Application Procedures.
R162-102-1. Application.

102.1.1 Initial Review - An applicant for licensure or certification
as an appraiser will be required to submit, on forms provided by the
Division, documentation indicating successful completion of the
education and experience required by the state of Utah.

102.1.1.1 The application may be reviewed by an Appraiser
Education Review Committee appointed by the Real Estate Appraiser
Licensing and Certification Board to determine if the education
requirement has been met.

102.1.1.2 The candidate will provide evidence of meeting the
experience requirement by completing the form required by the
Division.

102.1.1.3 The candidate will submit the appropriate license or
certification fee at the time of submission of the education and
experience forms.

102.1.2 Exam Application

102.1.2.1 Upon determining the candidate has completed the
education and experience requirements, the Division will issue [an
examination-applicationform-]to the candidate a form permitting the
candidate to register to sit for the examination. The permission to
register to sit for the examination shall be valid for twenty-four months
after issuance, or twenty-four months after May 17, 2005, whichever is
longer.

102.1.2.1.1 Effective January 1, 2003, as a prerequisite to sitting
for the licensing/certification examination, the applicant will be
required to submit proof of successful completion of the 15-hour
National USPAP Course or its equivalent from an instructor or
instructors, at least one of whom is a State-Certified Residential or
State-Certified General Appraiser and has been certified by the
Appraiser Qualifications Board (AQB) of the Appraisal Foundation.
Equivalency to the 15-hour National USPAP Course will be
determined through the Course Approval Program of the Appraiser
Qualifications Board (AQB) of the Appraisal Foundation.

102.1.2.2 The candidate will make application to take the
examination by returning the application form and the appropriate
testing fee to the testing service designated by the Division. If the
applicant fails to take the examination, the fee will be forfeited.

102.1.3 Final Application

102.1.3.1 Within 90 days after successful completion of the
exam, the appraiser applicant must return to the Division each of the
following:

102.1.3.1.1 A report from the testing service indicating successful
completion of the exam.

102.1.3.1.2 The license application form required by the Division.
The application form shall include the applicant's business and home
addresses. A post office box without a street address is unacceptable as
a business or home address. The applicant may designate either address
to be used as a mailing address.

102.1.3.1.3 The fee for the federal registry.

KEY: real estate appraisals, licensing
[Deeember-2;2002]2005

Notice of Continuation March 27, 2002
61-2b-[23]6(1)()

v v
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NOTICES OF PROPOSED RULES

DAR File No. 27788

Commerce, Real Estate

R162-107

Unprofessional Conduct

NOTICE OF PROPOSED RULE
(Amendment)
DAR FiLE No.: 27788
FiLED: 04/01/2005, 08:44

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: It has come
to the attention of the Division of Real Estate investigators that
unlicensed persons are getting around appraiser licensing
requirements by acting as trainees and accepting appraisal
assignments (and payment for those assignments), doing the
appraisals, and then hiring a properly licensed appraiser to
sign their appraisal reports. Prohibiting a trainee from
accepting an appraisal assignment and prohibiting the trainee
from accepting payment for appraisal work from anyone other
than his supervising appraiser should help to curb this abuse.

SUMMARY OF THE RULE OR CHANGE: Appraisals trainees would
be forbidden from accepting appraisal assignments, and
would be forbidden from being paid for their services
performed in connection with appraisals by anyone other than
their supervising appraisers or the supervisors' appraisal
firms.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Subsection 61-2b-6(1)(1)

ANTICIPATED COST OR SAVINGS TO:

« THE STATE BUDGET: None--A requirement that only the
supervising appraiser may accept an appraisal assignment
instead of the supervisor's trainee, and a requirement that a
trainee may only receive payment from his supervisor will
neither cost the State nor save the State on any appraisals it
may order.

« LOCAL GOVERNMENTS: None--Local governments who use
appraiser trainees in their assessors' offices would already
pay those trainees through the "firm" (the local government).
Appraisers who work for county assessors' offices do not
solicit appraisal work in their capacity as government
appraisers, and so the part of the rule regarding accepting
appraisal assignments does not apply to trainees who work for
local government agencies.

< OTHER PERSONS: The only persons affected by this rule
change are supervising appraisers and their trainees. Itis not
anticipated that there will be either cost or savings from
requiring that the trainee's compensation is paid to him by his
supervisor. The trainee is already forbidden by the licensing
law to appraise on his own, and therefore should not be
accepting appraisal assignments anyway, and therefore the
part of the rule forbidding the trainee from accepting
assignments does not impose any new requirements on the
supervisor or the trainee.

COMPLIANCE COSTS FOR AFFECTED PERSONS:  This rule
amendment should not cost appraisers or appraiser trainees

any money since all the rule amendment does is clarify what
the licensing law already requires: that it is the supervisor who
must accept the appraisal assignment. It is not anticipated
that requiring the trainee to be paid by his supervisor, as
opposed to the party who pays for the appraisal, will impose
any compliance costs on either the supervising appraiser or
their trainees.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: This rule filing defines
"unprofessional conduct" to include allowing a non-appraiser
to accept an appraisal assignment and requires any payment
to trainees to be made directly by the licensed supervisor.
This definition is a further clarification of the existing
provisions prohibiting unlicensed practice by trainees.
Therefore, there is no anticipated fiscal impact to businesses
as a result of this rule filing. Russell C. Skousen, Executive
Director

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

COMMERCE

REAL ESTATE

HEBER M WELLS BLDG

160 E 300 S

SALT LAKE CITY UT 84111-2316, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Shelley Wismer at the above address, by phone at 801-530-
6761, by FAX at 801-530-6749, or by Internet E-mail at
swismer@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 05/16/2005.

THIS RULE MAY BECOME EFFECTIVE ON: 05/17/2005

AUTHORIZED BY: Dexter Bell, Director

R162. Commerce, Real Estate.
R162-107. Unprofessional Conduct.
R162-107-1. Unprofessional Conduct.

107.1 Unprofessional conduct includes the following specific
acts or omissions:

107.1.1 Violating or disregarding a disciplinary order of the
Utah Appraiser Licensing and Certification Board or the division;

107.1.2 Signing an appraisal report containing a statement
indicating that an appraiser has inspected a property if the appraiser
has not inspected the property;

107.1.3 Signing an appraisal report as the supervising appraiser
without having given adequate supervision to the registered
appraiser or the unclassified assistant;

107.1.4 Allowing an appraiser in his employ, or an appraiser
whom he is otherwise responsible to supervise, to:

(a) exceed the authority of the subordinate appraiser's
classification;

14
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DAR File No. 27798

NOTICES OF PROPOSED RULES

(b) engage in conduct which is a violation of Title 61, Chapter
2b.

107.1.5 Allowing a non-appraiser to:

(a) exceed the authority granted to an unclassified person by
these rules;

(b) engage in conduct which would be a violation of Title 61,
Chapter 2b if done by an appraiser; or

c) accept an appraisal assignment.

107.1.6 Splitting appraisal fees with any person who is not a
State-Licensed Appraiser or a State-Certified Appraiser, except that
an appraisal trainee may be paid a reasonable salary or a reasonable
hourly rate for lawful services actually performed in connection with
appraisals._Such payment must be paid to the trainee by the trainee's
supervisor or the supervisor's appraisal firm and not by any other
person or entity.

107.2 The Board may appoint members of the appraisal
industry to serve as a Technical Advisory Panel to provide advice to
the Division concerning technical appraisal issues and conduct
constituting unprofessional conduct.

KEY: real estate appraisals, conduct

[September10;2004]2005
Notice of Continuation January 21, 2003

61-2b-8

v v

Education, Administration

R277-407

School Fees

NOTICE OF PROPOSED RULE
(Amendment)
DAR FiLE No.: 27798
FiLED: 04/01/2005, 17:11

RULE ANALYSIS

PURPOSE OF THE RULE OR REASON FOR THE CHANGE: This rule is
amended to eliminate inconsistencies between the Utah State
Board of Education rule and Utah High School Activities
Association (UHSAA) by-laws and rules. The amendment
also removes responsibility from the State Board of Education
for high school athletic eligibility requirements. Itis necessary
to remove all references to the UHSAA from this rule to allow
the UHSAA to govern athletics and specified athletic eligibility
in the high schools consistent with its own policies and by-
laws.

SUMMARY OF THE RULE OR CHANGE: The amendment removes
all references to the UHSAA.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Subsection 53A-12-102(1)

ANTICIPATED COST OR SAVINGS TO:

< THE STATE BUDGET: There are no anticipated cost or savings
to the state budget. The amendment removes references to
the UHSAA thereby removing any conflicts that may have
existed between the State Board of Education rule and
UHSAA rules and by-laws but does not involve any funding.

< LOCAL GOVERNMENTS: There are no anticipated cost or
savings to local government. The amendment removes
references to the UHSAA thereby removing any conflicts that
may have existed between the State Board of Education rule
and UHSAA rules and by-laws but does not involve any
funding.

< OTHER PERSONS: There are no anticipated cost or savings to
other persons. The amendment removes references to the
UHSAA thereby removing any conflicts that may have existed
between the State Board of Education rule and UHSAA rules
and by-laws but does not involve any funding.

COMPLIANCE COSTS FOR AFFECTED PERSONS: There are no
compliance costs for affected persons. The amendment
simply removes references to the UHSAA and does not
require any additional compliance requirements.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: | have reviewed this rule, and |
see no fiscal impact on businesses. Patti Harrington, State
Superintendent of Public Instruction

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

EDUCATION

ADMINISTRATION

250 E500 S

SALT LAKE CITY UT 84111-3272, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Carol Lear at the above address, by phone at 801-538-7835,
by FAX at 801-538-7768, or by Internet E-mail at
clear@usoe.k12.ut.us

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 05/16/2005.

THIS RULE MAY BECOME EFFECTIVE ON: 05/17/2005

AUTHORIZED BY: Carol Lear, Coordinator School Law and
Legislation

R277. Education, Administration.

R277-407. School Fees.

R277-407-4. School Activities Outside of the Regular School
Day.

A. Fees may be charged, subject to the provisions of Section
R277-407-6, in connection with any school-sponsored activity
which does not take place during the regular school day, regardless
of the age or grade level of the student, if participation is voluntary
and does not affect a student's grade or ability to participate fully in
any course taught during the regular school day.

B. Fees related to extracurricular activities [spensered-by-the
Utah-High-School-Aetivities Asseeiation-|may not exceed limits
established by the [Asseeiation]local board. Schools shall collect
these fees consistent with [seheel-distriet]local board policies and
state law.
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R277-407-5. General Provisions.

A. No fee may be charged or assessed in connection with any
class or school-sponsored or supported activity, including
extracurricular activities, unless the fee has been set and approved
by the local board of education and distributed in an approved fee
schedule or notice in accordance with this rule.

B. Fee schedules and policies for the entire district shall be
adopted at least once each year by the local board of education in a
regularly scheduled public meeting of the local board. Provision
shall be made for broad public notice and participation in the
development of fee schedules and waiver policies. Minutes of local
board meetings during which fee and waiver policies are developed
or adopted, together with copies of approved policies, shall be kept
on file by the local board of education and made available upon
request.

C. Each [distriet]local board shall adopt procedures to
reasonably ensure that the parent or guardian of each child who
attends school within the district receives written notice of all
current and applicable fee schedules and fee waiver policies,
including easily understandable procedures for obtaining waivers
and for appealing a denial of waiver, as soon as possible prior to the
time when fees become due. Copies of the schedules and waiver
policies shall be included with all registration materials provided to
potential or continuing students.

D. No present or former student may be denied receipt of
transcripts or a diploma for failure to pay school fees. A reasonable
charge may be made to cover the cost of duplicating or mailing
transcripts and other school records. No charge may be made for
duplicating or mailing copies of school records to an elementary or
secondary school in which the student is enrolled or intends to
enroll.

E. To preserve equal opportunity for all students and to limit
diversion of money and school and staff resources from the basic
school program, each [distriet's|local board's fee policies shall be
designed to limit student expenditures for school-sponsored
activities, including expenditures for activities, uniforms, clubs,
clinics, travel, and subject area and vocational leadership
organizations, whether local, state, or national.

F. Donations or contributions may be solicited and accepted in
accordance with [distriet]local board policies, but all such requests
must clearly state that donations and contributions are voluntary. A
donation is a fee if a student [saust]is required to make a donation in
order to participate in an activity.

G. In the collection of school fees, [distriets-must]local boards
shall comply with statutes and State Tax Commission rules
regarding the collection of state sales tax.

R277-407-6. Waivers.

A. A local board of education shall provide, as part of any fee
policy or schedule, for adequate waivers or other provisions in lieu
of fee waivers to ensure that no student is denied the opportunity to
participate in a class or school-sponsored or supported activity
because of an inability to pay a fee.

The waiver policy shall include procedures to ensure that:

(1) a person is designated in each school to administer the
policy and grant waivers;

(2) the process for obtaining waivers or pursuing alternatives is
administered fairly, objectively, and without delay, and avoids
stigma and unreasonable burdens on students and parents;

(3) students who have been granted waivers or provisions in
lieu of fee waivers are not treated differently from other students or
identified to persons who do not need to know;

(4) fee waivers or other provisions in lieu of fee waivers are
available to any student whose parent is unable to pay the fee in
question;

(5) Eligibility

(a) inability to pay is presumed for those who are in state
custody or foster care, or receiving public assistance in the form of
Aid to Families with Dependent Children, or Supplemental Security
Income, or are eligible for free school lunch; and

(b) CASE BY CASE DETERMINATIONS ARE MADE FOR
THOSE WHO DO NOT QUALIFY UNDER ONE OF THE
FOREGOING STANDARDS but who, because of extenuating
circumstances such as, but not limited to, exceptional financial
burdens such as loss or substantial reduction of income or
extraordinary medical expenses, are not reasonably capable of
paying the fee;

(6) textbook fees are waived for all eligible students in
accordance with Sections 53A-12-201 and 53A-12-204 of the Utah
Code and this Section;

(7) parents are given the opportunity to review proposed
alternatives to fee waivers;

(8) a timely appeal process is available, including the
opportunity to appeal to the local board or its designee;

(9) any requirement that a given student pay a fee is suspended
during any period during which the student's eligibility for waiver is
being determined or during which a denial of waiver is being
appealed; and

(10) the local board provides for balancing of financial
inequities among district schools so that the granting of waivers and
provisions in lieu of fee waivers do not produce significant
inequities through unequal impact on individual schools.

B. Expenditures for uniforms, costumes, clothing, and
accessories, other than items of typical student dress, which are
required for participation in choirs, pep clubs, drill teams, athletic
teams, bands, orchestras, and other student groups, and expenditures
for student travel as part of a school team, student group, or other
school-approved trip, are fees requiring approval of the local board
of education, and are subject to the provisions of this section.

C. The requirements of fee waiver and availability of other
provisions in lieu of fee waiver do not apply to charges assessed
pursuant to a student's damaging or losing school property. Schools
may pursue reasonable methods for obtaining payment for such
charges, but may not exclude students from school or withhold
UNOFFICIAL transcripts or diplomas to obtain payment of those
charges, consistent with Section 53A-11-806(2), and the Family
Educational Rights and Privacy Act of 1974 (FERPA), 20 USC
1232g, which regulation is hereby incorporated by reference within
this rule.

D. Charges for class rings, letter jackets, and similar articles
not required for participation in a class or activity are not fees and
are not subject to the waiver requirements.

R277-407-7. Fee Waiver Reporting Requirements.

Beginning with fiscal year 1990-91, each school district shall
attach to its annual S-3 statistical report for inclusion in the State
Superintendent of Public Instruction's annual report the following:
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(1) a summary of the number of students in the district given
fee waivers, the number of students who worked in lieu of a waiver,
and the total dollar value of student fees waived by the district;

(2) a copy of the [distriet's]local board's fee and fee waiver
policies;

(3) a copy of the [distriet's]local board's fee schedule for
students; and

(4) the notice of fee waiver criteria provided by the districtto a
student's parent or guardian.

KEY: education, educational tuition[s], education finance
[1994]2005

Notice of Continuation September 12, 2002

Art X Sec 3

53A-12-102

53A-12-201

53A-12-204

53A-11-806(2)

v v

Education, Administration

R277-437

Student Enroliment Options

NOTICE OF PROPOSED RULE
(Amendment)
DAR FiLE No.: 27799
FiLED: 04/01/2005, 17:11

RULE ANALYSIS

PURPOSE OF THE RULE OR REASON FOR THE CHANGE: This rule is
amended to eliminate inconsistencies between the Utah State
Board of Education rule and the Utah High School Activities
Association (UHSAA) by-laws and rules. The amendment
also removes responsibility from the State Board of Education
for high school athletic eligibility requirements. It is necessary
to remove all references to the UHSAA from this rule to allow
the UHSAA to govern athletics and specified athletic eligibility
in the high schools consistent with its own policies and by-
laws.

SUMMARY OF THE RULE OR CHANGE: The amendment removes
all references to the UHSAA.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Sections 53A-2-207 through 53A-2-213

ANTICIPATED COST OR SAVINGS TO:

< THE STATE BUDGET: There are no anticipated cost or savings
to the state budget. The amendment removes references to
the UHSAA thereby removing any conflicts that may have
existed between the State Board of Education rule and
UHSAA rules and by-laws but does not involve any funding.
“ LOCAL GOVERNMENTS: There are no anticipated cost or
savings to local government. The amendment removes
references to the UHSAA thereby removing any conflicts that
may have existed between the State Board of Education rule
and UHSAA rules and by-laws but does not involve any
funding.

«* OTHER PERSONS: There are no anticipated cost or savings to
other persons. The amendment removes references to the
UHSAA thereby removing any conflicts that may have existed
between the State Board of Education rule and UHSAA rules
and by-laws but does not involve any funding.

COMPLIANCE COSTS FOR AFFECTED PERSONS: There are no
compliance costs for affected persons. The amendment
simply removes references to the UHSAA and does not
require any compliance requirements.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: | have reviewed this rule, and |
see no fiscal impact on businesses. Patti Harrington, State
Superintendent of Public Instruction

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

EDUCATION

ADMINISTRATION

250 E500 S

SALT LAKE CITY UT 84111-3272, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Carol Lear at the above address, by phone at 801-538-7835,
by FAX at 801-538-7768, or by Internet E-mail at
clear@usoe.k12.ut.us

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 05/16/2005.

THIS RULE MAY BECOME EFFECTIVE ON: 05/17/2005

AUTHORIZED BY: Carol Lear, Coordinator School Law and
Legislation

R277. Education, Administration.
R277-437. Student Enrollment Options.
R277-437-1. Definitions.

A. "Available school or program" means a school or program
currently designated under this rule by a district as open to
nonresident students.

B. "Average daily membership threshold" means 90% of the
maximum capacity of a school.

C. "Board" means the Utah State Board of Education.

[€]D. "Core class" means a class specifically required as part
of the Core Curriculum established by the Board under R277-700-
11.

[BJE. "District of residence" means a student's school district
of residence under Section 53A-2-201.

[E]E. "Instructional station" means a classroom, laboratory,
shop, study hall, or physical education facility to which a local board
of education has assigned a class, teacher or program during a given
class period. For example, if two P.E. classes were assigned to meet
in the gymnasium simultaneously, the gymnasium would represent
two instructional stations.
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[E]G. "Nonresident district" means a school district other than
the district of residence of the student in question.

[6]H. "Nonresident student" means a student attending or
seeking to attend a school other than the school of residence.

[H]L. "Projected average daily membership" means the current
year enrollment of a school as of October 1, adjusted for projected
growth for the coming school year.

[#]J. "Residual per student expenditure" means the expenditure
based on the most recent State Superintendent's Annual Report
according to the following formula:

(1) Take total expenditures before interfund transfer for:

(a) maintenance and operation;

(b) tort liability; and

(c) capital projects.

(2) Subtract from the sum of (1), above:

(a) resident district's taxes collected under the Minimum
School Program;

(b) state revenue;

(c) federal revenue; and

(d) expenditures for site acquisition or new facility construction
(new facility construction includes remodeling that increases
building square footage or other major remodeling, if approved by
the USOE Director of Finance).

(3) Divide the remainder of (1) and (2) above by the total
student membership of the district as reported in the most recent
State Superintendent's Annual Report.

[#]1K. "School capacity" or "maximum capacity" means the
total number of students who could be served in a given school
building if each of the building's instructional stations were to serve
at least the following number of students:

(1) kindergarten: 10 students per room, per session -- typically
two one-half day sessions per day;

(2) grades one through three: 15 students per room;

(3) grades four through six: 20 students per room;

(4) junior high and middle school: 20 students per Core class;

(5) junior high/senior high combinations: 20 students per Core
class;

(6) senior high: 20 students per Core class;

(7) instructional station capacity for laboratories, physical
education facilities, shops, study halls, self-contained special
education classrooms, facilities jointly financed by school districts
and another community agency for joint use and similar rooms must
be calculated individually. Capacity for self-contained special
education classrooms shall be based upon students per class as
defined by Board and federal special education standards. (The
above standards are based upon the UTAH STATE PUBLIC
EDUCATION STRATEGIC PLAN, January 1992, page 19; and
Section 53A-17a-124.5)

[K]L. "School of residence" means the school which a student
would normally attend in the student's district of residence.

[E]M. "Serious infraction of the law or school rules" means
any behavior which could, under rules of the nonresident district in
which enrollment is sought, subject a student to suspension for more
than ten days or expulsion.|
Asseciation:|

N. "USOE" means the Utah State Office of Education.

R277-437-2. Authority and Purpose.
A. This rule is authorized by Utah Constitution Article X,
Section 3 which places general control and supervision of the public

school system under the Board, by 53A-1-402(1)(b) which directs
the [Utah—State—|Board [efEdueation—]to establish rules and
minimum standards for access to programs and by 53A-2-207
through 213 which directs the Board to develop rules for student
enrollment options.

B. The purpose of this rule is to provide: definitions relating to
school choice; standards for transferring students; rules for
participation in interscholastic competition; a form for students to
use when applying for open enrollment; and an explanation for use
of the form, "Application for Student to Attend School in
Nonresident School or District," in seeking permission for a student
to attend school in a school other than the school of residence.

R277-437-3. Local School Board and District Responsibilities.
A. Prior to November 30 of each school year a local board
shall announce policies describing procedures for students to follow
in applying to attend schools other than their respective schools of
residence, and designate which schools and programs will be
available for open enrollment during the coming school year.

(1) A local board shall designate each school which has a
projected daily membership below the average daily membership
threshold as available for open enrollment, and may designate
schools as available even though projected daily membership
exceeds threshold levels.

(2) If construction, remodeling, or other circumstances beyond
the control of the local board do not reasonably permit the local
board to make sufficiently accurate enrollment projections for a
given school to determine whether the school should be designated
as available for open enrollment for the coming year, the local board
shall permit submission of enrollment applications for that school
during the application period and notify applicants that approval will
be delayed until additional information is available.

(3) Whether applications are received for schools designated as
open, or for schools for which the local board was unable to make a
designation, the local board must give applicants written notification
of acceptance or rejection of their applications by March 1 (for new
nonresident students) or March 15 (for current nonresident students).

B. As required under Subsection 53A-2-210(2), a resident
district shall pay to a nonresident district one-half of the resident
district's residual per student expenditure for each resident student
properly registered in the nonresident district.

C. A district shall allow an enrolled nonresident student to
remain enrolled in the district, subject to the conditions noted under
Subsections 53A-2-207(6) and (7), provided:

(1) if a nonresident student is to be excluded from continued
enrollment in a school because current or projected resident student
enrollment meets or exceeds maximum school capacities, and there
is another school which the student could attend within the district
which has not reached maximum enrollment, the nonresident student
shall be given the opportunity to enroll in that school.

(2) nonresident students who must be relocated under
Subsection (1) due to increased enrollment of resident students, and
siblings of nonresident students who are currently attending a school
within the district, shall have priority in enrollment over other
nonresident students who are seeking enrollment in the district for
the first time.

(3) aschool district may designate the schools which students
shall attend as they move from elementary school to middle school
to high school. Attendance at a specific elementary, junior high or
middle school does not guarantee attendance at a specific junior high
or high school.
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D. Each local board shall establish a procedure to consider
appeals of any denial of initial or continued enrollment of a
nonresident student under Subsection 53A-2-209(1).

E. A local board of education may limit open enrollment
options when they negatively affect the capacity, programs, class
size, grade levels or school buildings of the resident or the receiving
school.

1R277-437-[5]4. Transportation.
A school district may transport its students to schools in other
districts under Subsection 53A-2-210(3)(b)(i).

KEY: public education, enrollment options[#]
[Fanuary-5;1999]2005

Notice of Continuation January 5, 2004

Art X Sec 3

53A-1-401(1)(b)

53A-2-207 through 53A-2-213

v v

Education, Administration

R277-438

Dual Enroliment

NOTICE OF PROPOSED RULE
(Amendment)
DAR FILE No.: 27800
FiLeD: 04/01/2005, 17:11

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: This rule is
amended to eliminate inconsistencies between the Utah State
Board of Education rule and the Utah High School Activities
Association (UHSAA) by-laws and rules. The amendment
also removes responsibility from the State Board of Education
for high school athletic eligibility requirements. Itis necessary
to remove all reference to the UHSAA from this rule to allow
the UHSAA to govern athletics and specified athletic eligibility
in the high school consistent with its own policies and by-laws.

SUMMARY OF THE RULE OR CHANGE: The amendment removes
all references to the UHSAA.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Section 53A-11-102.5

ANTICIPATED COST OR SAVINGS TO:

< THE STATE BUDGET: There are no anticipated cost or savings
to the state budget. The amendment removes references to
the UHSAA thereby removing any conflicts that may have
existed between the State Board of Education rule and
UHSAA rules and by-laws but does not involve any funding.
«* LOCAL GOVERNMENTS: There are no anticipated cost or
savings to local government. The amendment removes
references to the UHSAA thereby removing any conflicts that
may have existed between the State Board of Education rule
and UHSAA rules and by-laws but does not involve any
funding.

«* OTHER PERSONS: There are no anticipated cost or savings to
other persons. The amendment removes references to the
UHSAA thereby removing any conflicts that may have existed
between the State Board of Education rule and UHSAA rules
and by-laws but does not involve any funding.

COMPLIANCE COSTS FOR AFFECTED PERSONS: There are no
compliance costs for affected persons. The amendment
simply removes references to the UHSAA and does not
require any additional compliance requirements.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: | have reviewed this rule, and |
see no fiscal impact on businesses. Patti Harrington, State
Superintendent of Public Instruction

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

EDUCATION

ADMINISTRATION

250 E500 S

SALT LAKE CITY UT 84111-3272, or

at the Division of Administrative Rules.
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DIRECT QUESTIONS REGARDING THIS RULE TO:

Carol Lear at the above address, by phone at 801-538-7835,
by FAX at 801-538-7768, or by Internet E-mail at
clear@usoe.k12.ut.us

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 05/16/2005.

THIS RULE MAY BECOME EFFECTIVE ON: 05/17/2005

AUTHORIZED BY: Carol Lear, Coordinator School Law and
Legislation

R277. Education, Administration.
R277-438. Dual Enrollment.
R277-438-1. Definitions.

[6]A. "Accredited" means evaluated and approved under the
standards of the Northwest Accrediting Association or the
accreditation standards of the Board, available from the USOE
Accreditation Specialist.

[E]B. "Board" means the Utah State Board of Education.

[#]C. "Dual enrollment student" means a student who is
enrolled simultaneously in public school and in a home school or a
regularly established private school.

[#]D. "Eligibility" means a student's fitness and availability to
participate in school activities governed by this rule. Eligibility is
determined by a number of factors including residency (of student
and legal guardian), scholarship, age, and number of semesters of
participation in a particular activity.

[B]E. "Full-time student" means a student earning the school
district designated number(s) and type(s) of credits required for
participation in extracurricular or interscholastic activities in the
school district in which the student's parent or legal guardian resides.

[€]JE. "Home school" means a school comprised of one or
more students officially excused from compulsory public school
attendance under Section 53A-11-102.

[H]G. "Previous academic grading period" means the most
recent period as defined by the school district for which a student
received a recorded grade.

[B]H. "Private school" means a school satisfying the following
criteria:

(1) maintained by private individuals or corporations;

(2) maintained and operated not at public expense;

(3) generally supported, in part at least, by tuition fees or
charges;

(4) operated as a substitute for, and giving the equivalent of,
instruction required in public schools;

(5) employing teachers able to provide the same quality of
education as public school teachers;

(6) established to operate indefinitely and independently, not
dependent upon age of the students available or upon individual
family situations; and

(7) licensed as a business by the Utah Department of Business

Regulations.
[A]L. "USOE" means the Utah State Office of Education.
[ B "Utah High School _— L UHS "

R277-438-2. Authority and Purpose.

A. This rule is authorized by Utah Constitution Article X,
Section 3 which places general control and supervision of the public
school system under the board, by 53A-1-402(1)(b) which directs
the Board to establish rules and minimum standards for access to
programs and by Section 53A-11-102.5 directing the Board to make
rules for transferability of credits toward graduation that are earned
in a private or home school and to make rules necessary to permit
home school students and private school students to participate in
public school activities.

B. The purpose of this rule is to provide consistent statewide
procedures and criteria for home school and private school students'
participation in public school activities.

R277-438-3. Credit.

A. Utah school districts shall accept credits toward graduation
from an accredited regularly established private school.

B. Utah school districts shall provide two or more options to
earn credit toward graduation. At least one option shall be provided
from among those listed in R277-700-6B(1), and at least one option
shall be provided from those listed in R277-700-6B(2).

R277-438-4. Private and Home School Student Participation in
Public School Extracurricular Activities.

A. Students exempted from compulsory public school
education by the local board for instruction in private or home
schools may be eligible for participation in extracurricular public
school activities provided they are taking courses comparable to
traditional school courses or earning credit under options outlined in
R277-700-6 in at least as many of the designated courses as required
by the local board of students for participation in that activity.

B. The private or home school student may only participate in
extracurricular or school day activities at the school within whose
boundaries the student's custodial parent(s) or legal guardian resides.
C. [ i i

SchoolActivitiesAssoctation-andmostschool distrietoffices: .]Dal
enrollment students shall be eligible for extracurricular activities
consistent with eligibility standards for fully enrolled students.|

—D-Ehigibility-of transfer studentswith the-exception of R277-
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R277-438-5. Fees.

A. Private and home school students are responsible for school
fees in the same manner as full-time public school students.

B. School fees for private or home school students shall be
waived by the school or school district if required under Section
53A-12-103 and R277-407, School Fees.

R277-438-6. Miscellaneous Issues.

A. A student attending activities or a portion of the school day
under the provisions of Section 53A-11-102.5 shall be subject to the
same behavior and discipline rights and requirements of a full-time
student.

B. A student who attends an activity or a portion of the school
day shall be subject to administrative scheduling and teacher
discretion of the traditional school.

C. A student with disabilities may participate as a dual
enrollment student consistent with Utah law, this rule and Code of
Federal Regulations (CFR) Vol. 64, No. 48, Section 300.450
through 300.455.

(1) The student shall have a services plan in place prior to
participation in dual enrollment using comparable procedures to
those required for identifying and evaluating public school students;

(2) Students with disabilities seeking dual enrollment shall be
entitled to services only in the same proportional amount that the
number of private school students residing in the district is to the
total number of students with disabilities in the district.

(3) Decisions about the scheduling and manner of services
provided shall be the responsibility of school and district personnel.

(4) Schools and districts are not prohibited from providing
services to students who are not enrolled full time in excess of those
required by R277-438-6.

KEY: public education, dual enrollment[%]
[September152000]2005

Notice of Continuation June 1, 2004

Art X Sec 3

53A-1-402(1)(b)

53A-11-102.5

v v

Environmental Quality, Environmental
Response and Remediation

R311-500

lllegal Drug Operations Site Reporting
and Decontamination Act,
Decontamination Specialist Certification
Program

NOTICE OF PROPOSED RULE
(New Rule)
DAR FIiLE No.: 27782
FiLep: 03/30/2005, 14:53

RULE ANALYSIS

PURPOSE OF THE RULE OR REASON FOR THE CHANGE: The lllegal
Drug Operations Site Reporting and Decontamination Act,
Title 19, Chapter 6, Part 9, requires that properties
contaminated by illegal drug manufacturing be placed on a
contamination list. The purpose of this proposed rule is to
establish certification criteria for any private person, firm, or
entity who perform decontamination of property that is on the
contamination list.

UTr4H STATE BULLETIN, April 15, 2005, Vol. 2005, No. 8

21



NOTICES OF PROPOSED RULES

DAR File No. 27782

SUMMARY OF THE RULE OR CHANGE: The Decontamination
Specialist Certification Program is designed to assist in
helping ensure that personnel in charge of decontamination
are trained to perform cleanups and knowledgeable of
established decontamination standards; to develop methods
whereby an applicant can demonstrate competency and
obtain certification to become a Certified Decontamination
Specialist; to protect the public health and the environment;
and to provide for the health and safety of personnel involved
in decontamination activities.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Section 19-6-901 et seq.

ANTICIPATED COST OR SAVINGS TO:

< THE STATE BUDGET: This rule provides procedures for the
state to certify a decontamination specialist. A fee is required
at the time of initial application and re-certification. It is
anticipated that application fees will sustain this program and
the personnel time involved. Additional costs relative to
personnel time will be covered through existing funding. Itis
anticipated that the fiscal impact to the state for administration
of the certification program will be limited.

< LOCAL GOVERNMENTS: There are no requirements for local
government personnel to certify a decontamination specialist
under Rule R311-500. There is no anticipated fiscal impact to
local government.

% OTHER PERSONS: The lllegal Drug Operations Site Reporting
and Decontamination Act, Decontamination Specialist
Certification Program will apply to individuals seeking a
Certificate or to those that are currently certified under the
program. It is unknown how many prospective applicants will
apply for certification. It is estimated that initial certification
relating to a decontamination specialist may cost an individual
approximately $850. This includes a cost of $700 for the
Occupational Safety Health Agency (OSHA) Hazardous
Waste Operation and Emergency Response (HAZWOPER, 29
CFR 1910.120) safety training required in Section R311-500-5
and $150 for the applicable fees described in Section R311-
500-4. This estimate does not include the individual's time or
costs for training they may seek in preparation for certification
and re-certification, time to study for and take the examination
required under Section R311-500-5 or time required to
maintain compliance with current rules and regulations. Itis
estimated that re-certification relating to a decontamination
specialist may cost an individual approximately $325. This
includes a cost of $175 for the OSHA HAZWOPER refresher
training required in Section R311-500-5 and $150 for the
applicable fees required in Section R311-500-7. This estimate
does not include the individual's time or costs for training they
may seek in preparation for certification and re-certification,
time to study for and take the examination required under
Sections R311-500-5 and R311-500-7 or time required to
maintain compliance with current rules and regulations.

COMPLIANCE COSTS FOR AFFECTED PERSONS: It is estimated that
initial certification relating to a decontamination specialist may
cost an individual approximately $850. This includes a cost of
$700 for the OSHA HAZWOPER (29 CFR 1910.120) safety
training required in Section R311-500-5 and $150 for the

applicable fees described in Section R311-500-4. This
estimate does not include the individual's time or costs for
training they may seek in preparation for certification and re-
certification, time to study for and take the examination
required under Section R311-500-5, or time required to
maintain compliance with current rules and regulations. ltis
estimated that re-certification relating to a decontamination
specialist may cost an individual approximately $325. This
includes a cost of $175 for the OSHA HAZWOPER refresher
training required in Section R311-500-5 and $150 for the
applicable fees required in Section R311-500-7. This estimate
does not include the individual's time or costs for training they
may seek in preparation for certification and re-certification,
time to study for and take the examination required under
Sections R311-500-5 and R311-500-7 or time required to
maintain compliance with current rules and regulations.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: Rule R311-500 provides
certification criteria for any private person, firm, or entity
performing decontamination of property on the contamination
list specified in the statute. Individuals conducting cleanups
should be able to reasonably meet the requirements
established in the rule since the OSHA HAZWOPER
certification standard is common in the environmental cleanup
field and the examination required in the rule will be based on
current, accepted procedures and information. Standardized
training requirements and certification provide consistency
across the state, which will likely increase the effectiveness of
assessment and cleanup. Without this rule, property owners
with contaminated property may be left with an unmarketable
piece of property. Decontamination of clandestine drug
laboratories will mitigate risk to human health and the
environment while removing the stigma attached to
contaminated sites, allowing impacted properties to be
returned to beneficial use. Dianne Nielson, Executive Director

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:
ENVIRONMENTAL QUALITY
ENVIRONMENTAL RESPONSE AND REMEDIATION
168 N 1950 W
SALT LAKE CITY UT 84116-3085, or
at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Bill Rees or Brent Everett at the above address, by phone at
801-536-4167 or 801-536-4171, by FAX at 801-536-4242 or
801-536-4242, or by Internet E-mail at brees@utah.gov or
beverett@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 05/16/2005.

THIS RULE MAY BECOME EFFECTIVE ON: 07/01/2005

AUTHORIZED BY: Dianne R. Nielson, Executive Director
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R311. Environmental Quality, Environmental Response and
Remediation.
R311-500.  Illegal Drug Operations Site Reporting and

(8) "Department"
Environmental Quality.
(9) "Division" means the Division of Environmental Response

means the Utah Department of

Decontamination Act, Decontamination Specialist Certification

and Remediation.

Program.
R311-500-1. Objective, Scope and Authority.

(a) Objective. The Decontamination Specialist Certification

Program is designed to assist in helping ensure that personnel in

(10) "Executive Secretary" means the Executive Secretary
(UST) of the Solid and Hazardous Waste Control Board or the
Executive Secretary's designated representative.

(11) "Lapse" in reference to the Certification, means to

charge of decontamination are trained to perform cleanups and

knowledgeable of established decontamination standards: to develop
methods whereby an applicant can demonstrate competency and

terminate automatically.

(12) "UAPA" means the Utah Administrative Procedures Act,
Title 63 Chapter 46b.

obtain certification to become a Certified Decontamination
Specialist; to protect the public health and the environment; and to

R311-500-3. Delegation of Powers and Duties to the Executive

provide for the health and safety of personnel involved in

Secretary.

decontamination activities.
(b) Scope. These certification rules apply to individuals who

perform decontamination of property that is on the contamination
list specified in Section 19-6-903(3)(b) of the Illegal Drug

(a) The Executive Secretary is delegated authority by the
Board to administer the Decontamination Specialist Certification
Program established within the Division.

(b) The Executive Secretary may take any action necessary or

Operations Site Reporting and Decontamination Act.
(c) Authority. Section 19-6-906 directs the Department of

incidental to develop certification standards and issue or revoke a
certificate. These actions include but are not limited to:

Environmental Quality Solid and Hazardous Waste Control Board,
in consultation with the Department of Health and local Health
Departments, to make rules to establish within the Division of

(1) Establishing certification standards;
(2) Establishing and reviewing applications, certifications, or

other data;

Environmental Response and Remediation:
(1) certification standards for any private person, firm, or

(3) Establishing and conducting testing and training;

(4) Denying applications;

entity involved in the decontamination of contaminated property:
and

2) a_ process for revoking the certification of a

(5) Issuing certifications;
(6) Evaluating compliance with the performance standards
established in Section R311-500-8 through observations in the field

Decontamination Specialist who fails to maintain the certification
standards.

R311-500-2. Definitions.
(a) Refer to Section 19-6-902 for definitions not found in this

review of sampling methodologies and records or other means;
(7) Renewing certifications;
(8) Revoking certifications;
(9) Issuing notices and initial orders;
(10) Enforcing notices, orders and rules on behalf of the

rule.
b) For the purposes of the Decontamination Specialist
Certification Program rules:

(1) "Applicant" means any individual who applies to become a
Certified Decontamination Specialist or applies to renew the existing
certificate.

(2) "Board" means the Solid and Hazardous Waste Control

Board; and
(11) Requiring a Certified Decontamination Specialist or

applicant to furnish information or records relating to his or her
fitness to be a Certified Decontamination Specialist.

R311-500-4. Application for Certification.
(a) Any individual may apply for certification by paying the

Board.

3) "Certificate" means a document that evidences

applicable fees and by submitting an application to the Executive
Secretary to demonstrate that the applicant:

certification.
(4) "Certification" means approval by the Executive Secretary

or the Board to perform decontamination of contaminated property
under Title 19 Chapter 6, Illegal Drug Operations Site Reporting and

(1) meets the eligibility requirements specified in R311-500-5;

and
(2) will comply with the performance standards specified in
R311-500-8 after receiving a certificate.

Decontamination Act.
(5) "Certification Program" means the Division's process for

(b) Applications submitted under R311-500-4 shall be on a
form approved by the Executive Secretary and shall be reviewed by

issuing and revoking the Certification.

(6) "Confirmation Sampling" means collecting samples during
a preliminary assessment or upon completion of decontamination
activities to confirm that contamination is below the
decontamination standards outlined in R392-600, Illegal Drug
Operations Decontamination Standards.

(7)  "Decontamination" means treatment or removal of

contamination by a decontamination specialist or as otherwise
allowed in the Illegal Drug Operations Site Reporting and

the Executive Secretary to determine if the applicant is eligible for

R311-500-5. Eligibility for Certification.
(a) For initial and renewal certification, an applicant must:

(1) Meet Occupational Safety and Health Agency safety
training requirements in accordance with 29 CFR 1910.120 and any

other applicable safety training, including refresher training, as
required by federal and state law; and

Decontamination Act to reduce concentrations below the
decontamination standards defined in R392-600 and to remove
property from the contamination list specified in Subsection 19-6-
903(3)(b).

2) Successfully pass a certification examination developed

and administered under the direction of the Executive Secretary.
(A) The contents of the initial certification examination and the
renewal certification examination as well as the percentage of
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correct answers required to pass the examinations shall be
determined by the Executive Secretary before the tests are

(3) shall file a workplan with the local Health Department;
(4) shall perform work in accordance with the workplan;

administered. ~ The Executive Secretary may offer a less
comprehensive renewal certification examination to those
individuals that have completed a Division sponsored renewal-
training course.

(B) The Executive Secretary shall determine the frequency and
dates of the certification examinations.

(C) For applicants that fail the initial certification examination
or the renewal certification examination, the Executive Secretary
may offer one additional examination within one month of the

original test date without requiring submittal of a new application.
The applicant shall pay a fee determined by the Executive Secretary

(5) shall perform work meeting applicable local, state and
federal laws, including certification and licensing requirements for
performing construction work;

(6) shall oversee and supervise all decontamination activities
and ensure any person(s) assisting with decontamination work at
contaminated property meets Occupational Safety and Health

Agency safety training requirements in accordance with 29 CFR
1910.120;

(7) shall make all decisions regarding decontamination and be
the only individual conducting confirmation sampling;
(8) shall follow scientifically sound and accepted sampling

to cover the cost of the additional testing. Applicants that fail the re-

procedures;

examination shall wait six months prior to submitting a new
application in accordance with R311-500-4.

R311-500-6. Certification.
(a) Initial certification for all certificate holders shall be

(9) shall submit a Final Report to the local Health Department,
which includes an affidavit stating that the property has been
decontaminated to the standards outlined in R392-600;

(10) shall maintain a current address and phone number on file

with the Division;

effective for a period of two years from the date of issuance, unless

(11) shall not participate in fraudulent, unethical, deceitful or

revoked before the expiration date pursuant to R311-500-9.
Certificates shall be subject to periodic renewal pursuant to R311-

dishonest activity with respect to performance of work for which
certification is granted; and

500-7.

R311-500-7. Renewal.
(a) A certificate holder may apply for certificate renewal by
successfully completing the following prior to the expiration date of

(12) shall not participate in any other activities regulated under
R311-500 without meeting all requirements of that certification

program.

R311-500-9. Denial of Application and Revocation of

the current certificate:
(1) Submitting a completed renewal application on a form

(a) The Executive Secretary may issue a notice denying an

approved by the Executive Secretary within the dates specified by

application or an initial order or notice of intent to revoke a

the Executive Secretary;
(2) Paying any applicable fees; and

(3) Passing a certification renewal examination.

(A) If the Executive Secretary determines that the applicant

certification. The initial order or notice shall become final unless
contested as outlined in R311-501.

(b) Grounds for denial of an application or revocation of a
certification may include any of the following:

meets the eligibility requirements of R311-500-5 and will comply

(1) Failure to meet any of the application and eligibility criteria

with the performance standards of R311-500-8, the Executive

established in R311-500-4 and R311-500-5;

Secretary shall reissue the certificate to the applicant.
(B) If the Executive Secretary determines that the applicant
does not meet the eligibility requirements described in R311-500-5

(2) Failure to submit a completed application;

(3) Evidence of past or current criminal activity;

(4) Demonstrated disregard for the public health, safety or the

or will not comply or has not complied with the performance

environment;

standards of R311-500-8, the Executive Secretary may issue a notice

(5) Misrepresentation or falsification of figures, reports and/or

to deny certification in a manner consistent with R311-500-9.
(b) Renewal certificates shall be valid for two years and shall

be subject to revocation under R311-500-9.
(c) Any individual who is not a Certified Decontamination

Specialist on the date the renewal certification examination is given
because the applicant's certification was revoked or expired prior to

data submitted to the local Health Department or the State;

(6) Cheating on a certification examination;
(7) Falsely obtaining or altering a certificate;

(8)  Negligence, incompetence or misconduct in the

performance of duties as a Certified Decontamination Specialist;
(9) Failure to furnish information or records required by the

completing a renewal application must successfully meet the

Executive Secretary to demonstrate fitness to be a Certified

application and eligibility criteria for initial certification as specified
in R311-500-4 and R311-500-5 prior to issuance of a certificate.

R311-500-8. Performance Standards.

(a) A Certified Decontamination Specialist performing
decontamination activities at contaminated property:

(1) shall be certified prior to engaging in any decontamination

activities for the purpose of removing the contaminated property
from the list referenced in Section 19-6-903(3)(b) and display the

Decontamination Specialist; or
(10) Violation of any certification or performance standard

specified in this rule.

R311-500-10. No Preemption.

(a) Certification to work as a Certified Decontamination
Specialist does not relieve an individual from any requirement to
obtain additional licenses or certificates in different specialties to the
extent required by other agencies whose jurisdiction and authority

certificate upon request;

(2) shall report to the local Health Department the location of
any property that is the subject of decontamination work by the
Decontamination Specialist;

may overlap the decontamination work. The Certified
Decontamination Specialist shall obtain the additional licenses or

certificates prior to performing the work for which the additional
license or certificate is required. The Illegal Drug Operations Site
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Reporting and Decontamination Act Decontamination Specialist
Certification Program rules do not preempt or supercede rules or

standards promulgated by other regulatory programs in the State of
Utah.

R311-500-11. Certified Decontamination Specialist List.
(a) The Executive Secretary shall maintain a current list of

Certified Decontamination Specialists that shall be made available to
the public upon request.

KEY: meth lab contractor certification
2005

19-6-901 et seq.

v v

Environmental Quality, Environmental
Response and Remediation

R311-501

lllegal Drug Operations Site Reporting
and Decontamination Act, Contesting
an Initial Order or Notice

NOTICE OF PROPOSED RULE
(New Rule)
DAR FiLE No.: 27783
FiLED: 03/30/2005, 14:53

RULE ANALYSIS

PURPOSE OF THE RULE OR REASON FOR THE CHANGE: This
proposed new rule outlines processes to contest a decision by
the Executive Secretary to deny an application submitted
under Title 19, Chapter 6, lllegal Drug Operations Site
Reporting and Decontamination Act, or revoke a Certificate
issued under Section R311-500-6, Decontamination Specialist
Certification Program.

SUMMARY OF THE RULE OR CHANGE: This rule outlines a process
to contest a decision by the Executive Secretary to deny an
application submitted under Title 19, Chapter 6, or revoke a
Certificate issued under Section R311-500-6. (DAR NOTE:
The proposed new Rule R311-500 is under DAR No. 27782 in
this issue.)

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Section 19-6-901 et seq.

ANTICIPATED COST OR SAVINGS TO:

« THE STATE BUDGET: This rule provides procedures for an
individual to contest a decision by the Executive Secretary to
deny an application submitted under Title 19, Chapter 6, or
revoke a Certificate issued under Section R311-500-6.
Personnel costs relating to this matter will be covered by
existing funding. It is anticipated that the fiscal impact to the
state will be limited.

% LOCAL GOVERNMENTS: There are no requirements for local
government personnel to certify a decontamination specialist.
There is no anticipated fiscal impact to local government.

<+ OTHER PERSONS: A certified decontamination specialist or
individual applying for certification may be affected by the
subject rule if they need to contest a decision by the Executive
Secretary to deny an application or revoke a Certificate
previously issued. The fiscal impact of this activity to an
individual is unknown.

COMPLIANCE COSTS FOR AFFECTED PERSONS: A certified
decontamination specialist or individual applying for
certification may be affected by the subject rule if they need to
contest a decision by the Executive Secretary to deny an
application or revoke a Certificate previously issued. The
fiscal impact of this activity to an individual is unknown.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: Rule R311-501 clarifies the
due process afforded an individual contesting a decision by
the Executive Secretary to deny an application submitted
under Title 19, Chapter 6, or revoking a Certificate issued
under Section R311-500-6. It is believed that the fiscal impact
to individuals and businesses will be limited. The rules are an
important element of the Decontamination Specialist
Certification Program and in conjunction with cleanup rules
established by the Department of Health will provide a fully
functioning drug lab cleanup program in Utah. Dianne
Nielson, Executive Director

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:
ENVIRONMENTAL QUALITY
ENVIRONMENTAL RESPONSE AND REMEDIATION
168 N 1950 W
SALT LAKE CITY UT 84116-3085, or
at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Bill Rees or Brent Everett at the above address, by phone at
801-536-4167 or 801-536-4171, by FAX at 801-536-4242 or
801-536-4242, or by Internet E-mail at brees@utah.gov or
beverett@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 05/16/2005.

THIS RULE MAY BECOME EFFECTIVE ON: 07/01/2005

AUTHORIZED BY: Dianne R. Nielson, Executive Director

R311. Environmental Quality, Environmental Response and
Remediation.

R311-501. _ Illegal Drug Operations Site Reporting and
Decontamination Act, Contesting an Initial Order or Notice.
R311-501-1. Objective, Scope and Authority.

(a) Objective. The rules outline a process to contest a decision
by the Executive Secretary to deny an application submitted under
Title 19 Chapter 6, Illegal Drug Operations Site Reporting and
Decontamination Act, or revoke a Certificate issued under R311-
500-6.
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(b) Scope. These rules apply to proceedings under Title 19,

Officers shall be for the purpose of conducting all aspects of an

Chapter 6, Illegal Drug Operations Site Reporting and

adjudicative proceeding, except issuance of the final order. See also

Decontamination Act, Subsection 906(2 Decontamination
Specialist Certification and Revocation).

(c) Authority. Section 19-6-906 directs the Department of
Environmental Quality Solid and Hazardous Waste Control Board,

R311-501-7 regarding orders of Presiding Officers.
(d) Proceedings pursuant to a Request for Agency Action shall

be conducted formally if the Request for Agency Action is made to
contest the validity of the following:

in_consultation with the Department of Health and local Health

(1) An order or notice revoking a certification;

Departments, to make rules to establish within the Division of

(2) A notice denying an application; or

Environmental Response and Remediation:
(1) certification standards for any private person, firm, or

(3) A consent order.
(e) The Board may convert proceedings, which are designated

entity involved in the decontamination of contaminated property:
and

(2) a process for revoking the certification of a

Decontamination Specialist who fails to maintain the certification
standards.

R311-501-2. Orders, Notices and Other Decisions by the

to be formal to informal, and proceedings, which are designated as
informal to formal, if conversion is in the public interest and rights
of all parties are not unfairly prejudiced. See Section 63-46b-4(3) of
UAPA.

(f) The Presiding Officer(s) may direct the Parties to appear at
a specified time and place for a pre- hearing conference(s) for the
purposes of clarifying the issues, simplifying the evidence

Executive Secretary.
(a) The initial order and notice described in R311-500-9 shall

facilitating discovery, expediting proceedings, or encouraging
settlement.

be issued by the Executive Secretary.
(b) An initial order or notice shall become final in 30 days

(2) Unless otherwise directed by the Presiding Officer(s)
parties to the proceeding may submit a pre-hearing brief at least five

unless contested as described in R311-501-3. Failure to contest an

business days before the hearing. Post-hearing briefs will be allowed

initial order or notice waives any right of administrative review or
judicial appeal.

R311-501-3. Contesting an Initial Order or Notice Issued by the

only as authorized by the Board. Parties are not required to submit
pre-hearing or post-hearing briefs unless directed to do so by the
Presiding Officer(s). Pre-hearing and post-hearing briefs shall not
exceed 15 pages unless otherwise provided by the Presiding Officer

Executive Secretary.
(a) The validity of an initial order or notice described in R311-

for all Parties.
(1) Response briefs may not be filed unless permitted by the

500-9 may be contested by filing a written Request for Agency
Action with the Board:

Solid and Hazardous Waste Control Board

Division of Solid and Hazardous Waste

288 North 1460 West

PO Box 144880

Salt Lake City, Utah 84114-4880.

(b) Any such request is governed by and shall comply with the

Presiding Officer(s).

(h) Parties to a proceeding are encouraged to prepare a joint
proposed schedule addressing the matters specified in subparagraph
(1). If the parties cannot agree on a joint proposed schedule, the
Presiding Officer(s) may consider proposals by any party.

(1) The Presiding Officer(s) shall establish schedules for
discovery and other pre-hearing proceedings, for the hearing, and for
any post-hearing proceedings.

requirements of Section 63-46b-3(3) of UAPA, and shall be

(1) Except as otherwise provided by statute, the Presiding

received for filing within 30 days of the issuance of the Executive
Secretary's order or notice.

(c) Notice of the time and place for a hearing shall be provided

Officer(s) may approve extensions of time limits established by this

rule, and may extend time limits adopted in schedules established
under subparagraph (i). The Presiding Officer(s) may also postpone

in the response to a request for Agency Action, or shall be provided

hearings. The Chair of the Board may act as Presiding Officer for

promptly after the hearing is scheduled.
(d) A Request for Agency Action, and all subsequent

purposes of this paragraph.
(k) Time shall be computed as provided in Rule 6(a) of the

proceedings acting on that request, are governed by UAPA

R311-501-4. Intervention.
(a) Intervention shall not be allowed.

R311-501-5. Conduct of Proceedings.
(a) The Board is the "agency head" as that term is used in

Utah Rules of Civil Procedure. No additional time shall be allowed
for service by mail.
(1) All motions shall be filed a minimum of ten days before a

scheduled hearing, unless otherwise allowed or required by the
Presiding Officer(s). A memorandum in opposition to a motion may

be filed within eight days of the filing of the motion, or at least one
day before any scheduled hearing, whichever is earlier. Memoranda

UAPA. The Board is also the "presiding officer," as that term is used

in support of or in opposition to motions may not exceed 15 pages

in UAPA, except:
(1) The Chair of the Board shall be considered the Presiding

unless otherwise provided by the Presiding Officer.
(m) The original of any motion, brief, request for intervention,

Officer to the extent that these rules allow; and
(2) The Board may by order appoint a Presiding Officer to

or other submission shall be filed with the Executive Secretary. In
addition, the submitter shall provide a copy to each Presiding Officer

preside over all or a portion of the proceedings.
(b) The Chair of the Board may delegate his/her authority as
specified in this Rule to another Board member or Department

and, through counsel of record if applicable, to each party.

R311-501-6. Hearings.

employee.
(¢) Unless otherwise explicitly provided in an order of

(a) The Presiding Officer(s) shall govern the conduct of a
hearing, and may establish reasonable limits on the length of witness

appointment, any appointment of a Presiding Officer or Presiding

testimony and cross-examination, and on the length of argument.

26

UTAH STATE BULLETIN, April 15, 2005, Vol. 2005, No. 8



DAR File No. 27772

NOTICES OF PROPOSED RULES

(b) Unless otherwise directed by the Presiding Officer(s), the

R311-501-10. Disqualification of Presiding Officer(s).

Petitioner shall present its case first, followed by the Executive

(a) A member of the Board or other Presiding Officer shall

Secretary, unless the Executive Secretary is the petitioner, and any
other Parties. Rebuttal, if any, shall follow the same order.

(c) If a party desires to employ a court reporter to make a

record of the hearing, the original transcript of the hearing shall be
filed with the presiding officer at no cost to the agency to enable the

disqualify him/herself from performing the functions of the
Presiding Officer regarding any matter in which:

(1) He/she, or his/her spouse, or a person within the third

degree of relationship to either of them, or the spouse of such
person:

Presiding Officer to refer to the transcript in drafting the proposed

(A) Is a party to the proceeding, or an officer, director, or

order for the Board.

R311-501-7. Orders.
(a) Unless otherwise directed by the Presiding Officer(s), each

trustee of a Party;
(B) Has acted as an attorney in the proceeding or served as an

attorney for, or otherwise represented a Party concerning the matter
in controversy;

party may provide proposed orders for the Presiding Officer(s)
within three days of the conclusion of the hearing.
(b) A Presiding Officer or Presiding Officers appointed for the

(C)  Knows that he/she has a financial interest, either

individually or as a fiduciary, in the subject matter in controversy or
in a Party to the proceeding;

purpose of conducting all aspects of an adjudicative proceeding,

(D) Knows that he/she has any other interest that could be

except issuance of the final order, shall prepare a draft order. A copy
of the draft order shall be provided to all Parties.
(c) Any Party may, within 10 days of the date the draft order is

substantially affected by the outcome of the proceeding; or
(E) Is likely to be a material witness in the proceeding.

(b) The Presiding Officer is subject to disqualification under

mailed, delivered, or published, comment on the draft order. Such
comments shall be limited to 15 pages, and shall cite to specific

principles of due process and administrative law.
(c) A motion for disqualification shall be made first to the

parts of the record, which support the comments.
(d) The Board shall review the draft order, comments on the
draft order, and those specific parts of the record cited by the Parties

Presiding Officer or Presiding Officers. If the Presiding Officer is or

Presiding Officers are appointed, any determination of the Presiding
Officer or Presiding Officers upon a motion for disqualification may

in any comments. The Board shall then determine whether to accept

be appealed to the Board.

or modify the draft order, to remand the matter to an appointed

(a) Nothing in these rules shall prevent any person from

Presiding Officer or Presiding Officers for further proceedings, or to

requesting an opportunity to address the Board as a member of the

act as Presiding Officers for further proceedings.
(e) The Board may modify this procedure with notice to all

public, rather than as a party. An opportunity to address the Board
shall be granted at the discretion of the Board. However, addressing

Parties.
(f) An order shall include the information required by Sections

the Board in this manner does not constitute a request for agency
action under R311-501-3.

63-46b-10 or 63-46b-5(1)(1) of UAPA.

R311-501-8. Stays of Orders.
(a) A Party seeking a Stay of the Order of the Executive
Secretary shall file a motion with the Presiding Officer(s). A Stay, if

(a) Requests for records under the Utah Government Record

Access and Management Act, Title 63, Chapter 2, Utah Code Ann.,
are not governed by R311-501. See R305-1, U.A.C.

KEY: meth lab certification revocation

granted, would suspend the effect of the challenged Order.
(b) The Presiding Officer(s) may order a stay of the Executive

2005
19-6-901 et seq.

Secretary's Order if the Party seeking the Stay demonstrates that:

(1) The Party seeking the Stay will suffer irreparable harm
unless the stay issues;

(2) The threatened injury to the Party seeking the Stay
outweighs whatever damage the proposed stay is likely to cause the
Party restrained or enjoined;

(3) The Stay, if issued, would not be adverse to the public
interest; and

(4) There is substantial likelihood that the Party seeking the
Stay will prevail on the merits of the underlying claim, or the case
presents serious issues on the merits which should be the subject of
further evaluation by the Presiding Officer(s).

(c) The Board as Presiding Officer may grant a stay of its order
(or the Order of its appointed Presiding Officer) during the
pendency of judicial review if the standards of R311-501-8(b) are
met.

R311-501-9. Reconsideration.

(a) No agency review under Section 63-46b-12 of UAPA is
available. A Party may request reconsideration of an order of the
Presiding Officer(s) as provided in Section 63-46b-13 of UAPA.

v v

Human Services, Child Protection
Ombudsman (Office of)

R515-1
Processing Complaints Regarding the
Utah Division of Child and Family
Services
NOTICE OF PROPOSED RULE
(New Rule)

DAR FiLE No.: 27772
FiLED: 03/16/2005, 08:56
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RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: Pursuant to
Subsection 62A-4a-208(4), the Office of Child Protection
Ombudsman is required to make rules regarding the
receiving, processing, and investigation of complaints
regarding the Utah Division of Child and Family Services
(DCFS).

SUMMARY OF THE RULE OR CHANGE: This proposed rule outlines
the receiving and processing of complaints; notification to
complainants and DCFS regarding a decision to investigate or
to decline to investigate a complaint; prioritizing workload;
investigative timeframes; notifying complainants and the
DCFS regarding the results of investigations; and making
recommendations based on the findings and results of
recommendations.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Subsection 62A-4a-208(4)

ANTICIPATED COST OR SAVINGS TO:

< THE STATE BUDGET: None--This is an existing process that
already has an existing budget. Therefore there are no costs
or savings to the state.

% LOCAL GOVERNMENTS: None--This process only affects
DCFS and has no affect on local government.

« OTHER PERSONS: None--This rule is related only to the
receiving and processing of complaints from persons with a
grievance regarding DCFS. There is no cost to the individuals
filing a complaint.

COMPLIANCE COSTS FOR AFFECTED PERSONS: None--This rule is
related only to the receiving and processing of complaints
from persons with a grievance regarding DCFS. There is no
cost to the individuals filing a complaint.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: This rule does not have any
fiscal impact on any businesses as it is a rule related only to
the receiving and processing of complainants regarding
DCFS. Lisa-Michele Church, Executive Director

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

HUMAN SERVICES

CHILD PROTECTION OMBUDSMAN (OFFICE OF)

Room 422

120 N 200 W

SALT LAKE CITY UT 84103-1500, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Carol Cook at the above address, by phone at 801-538-4626,
by FAX at 801-538-3942, or by Internet E-mail at
cacook@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 05/16/2005.

THIS RULE MAY BECOME EFFECTIVE ON: 07/30/2005

AUTHORIZED BY: Lisa-Michele Church, Executive Director

R515. Human Services, Child Protection Ombudsman (Office
of).
R515-1. Processing Complaints Regarding the Utah Division of
Child and Family Services.
R515-1-1. Purpose.

(1) The purpose of this rule is to outline the processing of
complaints regarding the Utah Division of Child and Family
Services.

R515-1-2. Statutory Authority.
(1) Pursuant to Section 62A-4a-208, the Office of Child
Protection Ombudsman is authorized to receive and investigate

complaints regarding the Utah Division of Child and Family
Services.

R515-1-3. Definitions.

(1)  "Ombudsman's Office” means the Office of Child
Protection Ombudsman.

2) "Complainant" means an
with the Ombudsman's Office.

(3) "Division" means the Utah Division of Child and Family
Services.

(4) "Services Review Analyst" means an employee of the
Ombudsman's Office assigned to conduct investigations of

complaints.
(5) "Complaint" means a grievance filed with the

Ombudsman's Office regarding the Division or its employees.

erson who files a complaint

R515-1-4. Receiving and Processing Complaints.

(1) The complainant may file a written, oral, or electronic
complaint with the Ombudsman's Office no later than 18 months
from the date of the alleged circumstances giving rise to the

complaint.
(2) An _electronic _complaint may be filed at

http://www.hsocpo.utah.gov/file_complaint.htm.

(3) The complaint will include:

(a) A summary of the alleged circumstances giving rise to the
complaint.

(b) The persons involved in the complaint.

(c) A summary of the actions taken by the complainant to
resolve the complaint.

(i) If there has been no attempt to resolve the complaint with
the Division, the Ombudsman's Office may refer the complaint to
the Division for a response.

(d) The anticipated outcome the complainant is seeking.

(e) The complainant may request that the Ombudsman's Office
conduct an investigation of the complaint.

(4) The Ombudsman's Office will send the complainant a
Notice of Agency Action regarding the decision made to accept or
deny an investigation request.

(a) Ifan investigation request is accepted the Services Review
Analyst shall:

(i) Interview the complainant and gather information as

necessary to determine the validity of the complaint.

(i1) Document the findings of the investigation.

(iii) May make recommendations to the Division to address the
complaints found to be valid.
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(b) The investigation will be completed within 180 days from
the date of file the complaint, taking into consideration extenuating
circumstances such as the complexity of the case or workload.

(6) The Ombudsman's Office will notify the complainant upon
the completion of the investigation by issuing a Notice of Agency
Action.

(7) If a complaint indicates there is an immediate risk to the
safety of a child or children, the Ombudsman's Office will
immediately notify the Division.

KEY: complaint, DCFS, ombudsman, investigation
2005

62A-4a-208(4)
v v

Human Services, Services for People
with Disabilities
R539-2-6
Entry Into and Movement Within
Service System

NOTICE OF PROPOSED RULE
(Amendment)
DAR FiLE No.: 27792
FiLED: 04/01/2005, 12:47

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: The
amendment makes two minor grammatical changes and
removes the requirement for receiving Providers to be notified
and present at the discharge meeting.

SUMMARY OF THE RULE OR CHANGE: Support Coordinators are
not required to notify the receiving Provider of the person's
discharge meeting.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Sections 62A-5-102 and 62A-5-103

ANTICIPATED COST OR SAVINGS TO:

«* THE STATE BUDGET: There will be no anticipated cost. The
amendment does not reflect a change in Division
methodology. These procedures are already in practice.

% LOCAL GOVERNMENTS: No local government funding is used.
There is no cost to local governments.

% OTHER PERSONS: There is no additional cost to other
persons. The circumstances surrounding the person's
discharge will determine if a receiving Provider is notified.
The Support Coordinator and person in services will make that
determination.

COMPLIANCE COSTS FOR AFFECTED PERSONS: The circumstances
surrounding the person's discharge will determine if a
receiving Provider is notified. The Support Coordinator and
person in services will make that determination.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: Service Providers may lose or
gain funding due to the movement of people among Providers.
This is not a change to Division methodology. No other fiscal
impacts are identified beyond Service Providers under
contract with the Division. Lisa-Michele Church, Executive
Director

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

HUMAN SERVICES

SERVICES FOR PEOPLE WITH DISABILITIES

Room 411

120 N 200 W

SALT LAKE CITY UT 84103-1500, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Suzie Totten at the above address, by phone at 801-538-
4197, by FAX at 801-538-4279, or by Internet E-mail at
stotten@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 05/16/2005.

THIS RULE MAY BECOME EFFECTIVE ON: 05/17/2005

AUTHORIZED BY: Lisa-Michele Church, Executive Director

R539. Human Services, Services for People with Disabilities.
R539-2. Service Coordination.
R539-2-6. Entry Into and Movement Within Service System.

(1) The Division shall assure that an appropriate choice of
supports and Providers exist for Persons entering or moving within
the support system in accordance with Subsections 62A-5-103(1)
and 62A-5-103(12). The Division shall coordinate, approve, and
oversee all out-of-home placements.

(2) Entry into Division-funded supports:

(a) Once aPerson's application for waiver services is processed
by the Division, the Person is referred to the local financial
eligibility office.

(b) Prior to the provision of community living supports, a
Person may be required to complete a medical examination and, if
under the age of 18, provide a current immunization record.

(c) Admission to Division programs from a nursing facility
will be coordinated by the Region office with the Person, the nursing
facility social worker, the Support Coordinator, and the prospective
Provider.

(d) The Division shall provide Persons with a choice of
Providers by:

(i) sending Providers notice and invitation to submit offers to
provide services via use of Division Form 1-6; and

(i) assisting the Person to make an informed choice of
Provider.
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(e) Interested Providers may schedule and coordinate a service
entry meeting that involves the Person, the Representative, Support
Coordinator, and invited guests, ([#]e.g., Developmental Center
staff, school representative, and Division staff). The meeting should
be held at the prospective site of placement whenever possible.

(f) The Provider shall submit an acceptance or denial letter
within ten business days of the service entry meeting to the Support
Coordinator and the Person. An acceptance letter shall include a
written description of the following:

(1) services to be provided;

(ii) location of the service;

(i) name and address of the primary care physician, or other
medical specialists, including, for example, neurologist or dentist, if
applicable;

(iv) atraining and in-service schedule for the staff to meet with
the Person;

(v) proposed date services will begin; and

(vi) agreed upon rate and level of support.

(g) The physical move of the Person shall be the responsibility
of the Provider who is accepting the Person.

(h) The Division shall send the Person's information to the
Provider five business days prior to the move.

(3) Any Team Member may initiate a request to change
Provider or Developmental Center residence by asking the Support
Coordinator to arrange a meeting.

(4) If a Person requests a change of Provider, the Support
Coordinator shall arrange a discharge meeting that provides a ten-
business-day written notice to the Person, present Provider,_and
Support Coordinator[;-and-reeeiving Provider].

(a) The present Provider may request the opportunity to make
changes in the existing relationship to address the concerns that
initiated the discharge meeting.

(b) The Region Director shall make the final decision
concerning the discharge if the parties cannot come to agreement.

(5) A Provider initiated request for discharge of a Person shall
require 90 calendar days prior notification to the Person and the
Division.

(6) Emergency Services Management Committee (ESMC):

(a) An Emergency Services Management Committee
chairperson shall be appointed by the Division Director.
Membership shall include:

(1) Division Specialists;

(ii) a representative from each Region who is skilled in crisis
intervention and knowledgeable of local resources;

(iii) a representative from the Developmental Center; and

(iv) others as appointed by the Division Director.

(b) The Emergency Services Management Committee shall
ensure that Persons are placed in the least restrictive most
appropriate living situation as per Sections 62A-5-302 through 62A-
5-312 and Subsection 62A-5-402(2)(a). Exceptions to the statute
requiring children under age 11 to live only in family-like
environments, as per Section 62A-5-403, require Emergency
Services Management Committee review and recommendation to
the Division Director for final written approval.

KEY: services, people with disabilities
[Mareh125-12005

Human Services, Services for People
with Disabilities
R539-3-10

Prohibited Procedures

NOTICE OF PROPOSED RULE
(Amendment)
DAR FiLE No.: 27793
FiLeED: 04/01/2005, 12:49

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: This
amendment clarifies the procedures Providers are restricted in
practicing while providing services to people receiving Home
and Community-Based services funded by the Division.

SUMMARY OF THE RULE OR CHANGE: This amendment prohibits
physical punishment, locked confinement, and the withholding
of meals and assistive devices for people receiving funding by
the Division.

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Sections 62A-5-102 and 62A-5-103

ANTICIPATED COST OR SAVINGS TO:

< THE STATE BUDGET: There will be no anticipated cost. The
new section does not reflect any change in methodology
within the Division. These standards are already in practice
and will not require any additional funding.

«* LOCAL GOVERNMENTS: No local government funding is used.
Therefore, there is no cost to local government.

“ OTHER PERSONS: There is no additional cost to other
persons. This rule clarifies the rights of people receiving
services through Division funding. It does not reflect a change
in methodology within the Division or the Division's
expectations of Service Providers.

COMPLIANCE COSTS FOR AFFECTED PERSONS: This rule clarifies
the rights of people receiving Home and Community-Based
services through the Division. It does not reflect a change in
methodology within the Division or the Division's expectations
of Service Providers.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: This rule does not reflect a
change in methodology within the Division or the Division's
expectations of Service Providers. No fiscal impacts are
identified. Lisa-Michele Church, Executive Director

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

HUMAN SERVICES

SERVICES FOR PEOPLE WITH DISABILITIES

Room 411

120 N 200 W

gg:'g'igg SALT LAKE CITY UT 84103-1500, or
T at the Division of Administrative Rules.
v v
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DIRECT QUESTIONS REGARDING THIS RULE TO:

Suzie Totten at the above address, by phone at 801-538-
4197, by FAX at 801-538-4279, or by Internet E-mail at
stotten@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 05/16/2005.

THIS RULE MAY BECOME EFFECTIVE ON: 05/17/2005

AUTHORIZED BY: Lisa-Michele Church, Executive Director

RS539. Human Services, Services for People with Disabilities.
R539-3. Rights and Protections.
R539-3-10. Prohibited Procedures.

(1) The following procedures are prohibited for Division staff
and Providers, including staff hired for Self-Administered Services,
in_all circumstances in supporting Persons receiving Division

funding:

(a) Physical punishment, such as slapping, hitting, and
pinching.

(b) Demeaning speech to a Person that ridicules or is abusive.

(c) Locked confinement in a room.

(d) Denial or restriction of access to assistive technology
devices, except where removal prevents injury to self, others, or
property as outlined in Sections R539-3-6 and R539-4-7.

(e) Withholding or denial of meals, or other supports for
biological needs, as a consequence or punishment for problems.

(f) Any Level II or Level III Intervention, as defined in R539-
4-3(n) and R539-4-3(0), used as coercion, as convenience to staff, or
in retaliation.

(g) Any procedure in violation of R495-876,R512-202, R510-
302, 62A-3-301 thru 62A-3-321, and 62A-4a-402 thru 62A-4a-412

prohibiting abuse.

KEY: people with disabilities, rights
[Mareh125]2005

62A-5-102

62A-5-103

v v

Human Services, Services for People
with Disabilities
R539-5
Preparation and Maintenance of Client
Records
NOTICE OF PROPOSED RULE
(Repeal)

DAR FiLE No.: 27802
FiLED: 04/01/2005, 20:46

RULE ANALYSIS
PURPOSE OF THE RULE OR REASON FOR THE CHANGE: The
repealing of this rule is proposed after a comprehensive
revision and consolidation of the Division's rules.

SUMMARY OF THE RULE OR CHANGE: The changes involve
repealing the current rule and replacing it with a new rule
moving some information into the Provider's service contract
with the Division. The rule is repealed in its entirety. (DAR
NOTE: The proposed new rule for R539-5 is under DAR No.
27801 in this issue.)

STATE STATUTORY OR CONSTITUTIONAL AUTHORIZATION FOR THIS
RULE: Sections 62A-5-102 and 62A-5-103

ANTICIPATED COST OR SAVINGS TO:

« THE STATE BUDGET: None--This revision does not alter the
basic operations or functions of the Division and, therefore,
does not result in either a cost or savings to the state.

«* LOCAL GOVERNMENTS: None--Local government funding is
not used. Therefore, there is no cost to local governments.
< OTHER PERSONS: None--This revision does not alter the
basic operations or functions of the Division and, therefore,
does not result in either a cost or savings to other persons.

COMPLIANCE COSTS FOR AFFECTED PERSONS: This revision does
not alter the basic operations or functions of the Division.
Provider requirements now appear in their current service
contracts. This does not result in either cost or savings to
Providers or other affected persons.

COMMENTS BY THE DEPARTMENT HEAD ON THE FISCAL IMPACT THE
RULE MAY HAVE ON BUSINESSES: None--This revision does not
alter the basic operations or functions of the Division.
Provider requirements now appear in their current service
contracts. This does not have a fiscal impact on service
Providers. Lisa-Michele Church, Executive Director

THE FULL TEXT OF THIS RULE MAY BE INSPECTED, DURING REGULAR
BUSINESS HOURS, AT:

HUMAN SERVICES

SERVICES FOR PEOPLE WITH DISABILITIES

Room 411

120 N 200 W

SALT LAKE CITY UT 84103-1500, or

at the Division of Administrative Rules.

DIRECT QUESTIONS REGARDING THIS RULE TO:

Suzie Totten at the above address, by phone at 801-538-
4197, by FAX at 801-538-4279, or by Internet E-mail at
stotten@utah.gov

INTERESTED PERSONS MAY PRESENT THEIR VIEWS ON THIS RULE BY
SUBMITTING WRITTEN COMMENTS TO THE ADDRESS ABOVE NO LATER
THAN 5:00 PM on 05/16/2005.

THIS RULE MAY BECOME EFFECTIVE ON: 05/17/2005

AUTHORIZED BY: Lisa-Michele Church, Executive Director
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Human Services, Services for People
with Disabilities
R539-5

Self-Administered Services

NOTICE OF PROPOSED RULE
(New Rule)
DAR FiLE No.: 27801
FiLED: 04/01/2005, 20:43

RULE ANALYSIS

PURPOSE OF THE RULE OR REASON FOR THE CHANGE: This new
rule is submitted after a comprehensive revision of the
Division's Administrative Rules as a result of S.B. 30 from the
2003 Legislative Session. The rule clarifies the rights and
responsibiliies of people receiving Self-Admini