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R33. Administrative Services, Purchasing and General
Services.

R33-1. Utah State Procurement Rules Definitions.
R33-1-1. Definitions.

A. Terms used in the procurement rules are defined in
Section 63-56-105.

B. In addition:

(1) Actual Costs means direct and indirect costs which
have been incurred for services rendered, supplies delivered, or
construction built, as distinguished from allowable costs.

(2) Adequate Price Competition means when competitive
sealed proposals are solicited and at least two responsible
offerors independently contend for a contract to be awarded to
the responsible offeror submitting the lowest evaluated price by
submitting priced best and final offers meeting the requirements
of'the request for proposals. Ifthe foregoing conditions are met,
price competition shall be presumed to be "adequate" unless the
procurement officer determines that there is not adequate
competition.

(3) Brand Name or Equal Specification means a
specification which uses a brand name specification to describe
the standard of quality, performance, and other characteristics
being solicited, and which invites the submission of equivalent
products.

(4) Brand Name Specification means a specification calling
for one or more products by manufacturers' names or catalogue
numbers.

(5) Chief Procurement Officer means the procurement
officer for the State of Utah.

(6) Consultant Services means work, rendered by either
individuals or firms who possess specialized knowledge,
experience, and expertise to investigate assigned problems or
projects and to provide counsel, review, design, development,
analysis, or advise in formulating or implementing programs or
services or improvements in programs or services, including but
not limited to such areas as management, personnel, finance,
accounting, planning, and data processing.

(7) Cost Analysis means the evaluation of cost data for the
purpose of arriving at estimates of costs to be incurred, prices to
be paid, cost to be reimbursed, or costs actually incurred.

(8) Cost Data means factual information concerning the
cost of labor, material, overhead, and other cost elements which
are expected to be incurred or which have been actually incurred
by the contractor in performing the contract.

(9) Cost Objective means a function, organizational
subdivision, contract, or any other work unit for which provision
is made to accumulate and measure the cost of processes,
products, jobs, capitalized projects, and similar items.

(10) Discussions as used in source selection means
negotiation during which the seller or buyer may alter or
otherwise change the terms, price or other provisions of the
proposed contract. Discussion can be conducted under
competitive sealed proposals, sole source, and emergency
procurements; such discussion is not permissible under
competitive sealed bidding except to the extent in the first phase
of multi-step bidding.

(11) Electronic means, in reference to any solicitation
process, only those specified electronic forms described in the
Invitation for Bids, Request for Proposals or other solicitation
document.

(12) Established Market Price means a current price,
established in the usual and ordinary course of trade between
buyers and sellers, which can be substantiated from sources
independent of the manufacturer or supplier.

(13) Lease means a contract for the use of equipment or
real property under which title does not pass to the purchasing
agency.

(14) Prequalification for Inclusion on Bidders Lists means
determining that a prospective bidder or offeror satisfies the

criteria established for receipt of solicitations when and as
issued.

(15) Price Analysis means the evaluation of price data
without analysis of the separate cost components and profit
which may assist in arriving at prices to be paid or costs to be
reimbursed.

(16) Price Data means factual information concerning
prices for supplies, services, or construction substantially
identical to those being procured. Prices in this definition refer
to offered or proposed selling prices. The definition refers to
data relevant to both prime and subcontract prices.

(17) Professional Services means work rendered by an
independent contractor who has a professed knowledge of some
department of learning or science used by its practical
application to the affairs of others or in the practice of an art
founded on it, including but not limited to accounting and
auditing, court reporters, X-ray technicians, legal, medical,
nursing, education, engineering, actuarial, architecture,
veterinarians, and research. The knowledge is founded upon
prolonged and specialized intellectual training which enables a
particular service to be rendered. The word "professional"
implies professed attainments in special knowledge as
distinguished from mere skills.

(18) Property means all real property, personal property,
or both, owned by a purchasing agency.

(19) Providers means suppliers of services, which might
be termed "personal services", to benefit clients or citizens of
the enacting jurisdiction which services otherwise might be
performed by its own employees. For example, an enacting
jurisdiction might contract with a school to conduct a training
program for the handicapped. Similarly, the state might contract
with persons to provide foster homes for children. It will be
necessary to ascertain on a case-by-case basis whether the
services to be rendered will involve extended analysis and
significant features of judgment.

(20) Qualified Products List means a list of supplies,
services, or construction items described by model or catalogue
numbers, which, prior to solicitation, the purchasing agency has
determined will meet the applicable specification requirements.

(21) Solicitation means an Invitation for Bids, a Request
for Proposals, or any other document, such as a request for
quotations, issued by the purchasing agency for the purpose of
soliciting offers to perform a contract.

(22) Suppliers means prospective bidders or offerors, as
used in section 63-56-414 of the Utah Procurement Code.

KEY: government purchasing
February 21, 2006
Notice of Continuation November 23, 2007
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R33. Administrative Services, Purchasing and General
Services.

R33-2. Procurement Organization.

R33-2-101. Delegation of Authority of the Chief
Procurement Officer.

The Chief Procurement Officer may delegate in writing any
authority Pursuant to Section 63-56-205 as deemed appropriate
to any employees of the office of the Chief Procurement Officer
or of a purchasing agency, respectively. These delegations shall
remain in effect unless modified or until revoked in writing.

R33-2-102. Authority to Make Small Purchases.

(1) General. The Chief Procurement Officer may delegate
to the head of any using agency the authority to make a purchase
expected to be less than $50,000 for supplies and services. This
delegation shall be in writing and may be limited as the Chief
Procurement Officer directs.

(2) Purchasing Agencies Shall Make Small Purchases
Pursuant to Rules. Purchasing agencies shall exercise authority
as may be delegated, and such small purchases shall be made
pursuant to subpart 3-3 of part 3 of these rules.

R33-2-103. Authority of Procurement Officers.

Procurement officers may take any action of a procurement
nature to advance economic well-being and efficient operation
of the state or agency so long as that action is not in conflict
with the Utah Procurement Code or the Utah Procurement
Rules.

KEY: government purchasing
May 27, 2003 63-56
Notice of Continuation November 23, 2007
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R33. Administrative Services, Purchasing and General
Services.

R33-3. Source Selection and Contract Formation.
R33-3-1. Competitive Sealed Bidding; Multi-Step Sealed
Bidding.

3-101 Content of the Invitation For Bids.

(1) Use. The Invitation for Bids is used to initiate a
competitive sealed bid procurement.

(2) Content. The Invitation for Bids include the following:

(a) Instructions and information to bidders concerning the
bid submission requirements, including the time and closing
date for submission of bids, the address of the office to which
bids are to be delivered, and any other special information;

(b) The purchase description, evaluation factors, delivery
or performance schedule, and inspection and acceptance
requirements not included in the purchase description;

(c) The contract terms and conditions, including warranty
and bonding or other security requirements, as applicable.

(3) Incorporation by Reference. The Invitation for Bids
may incorporate documents by reference provided that the
Invitation for Bids specifies where the documents can be
obtained.

(4) Acknowledgement of Amendments. The Invitation for
Bids shall require the acknowledgement of the receipt of all
amendments issued.

3-102 Bidding Time. Bidding time is the period of time
between the date of distribution of the Invitation for Bids and
the date set for opening of bids. In each case bidding time will
be set to provide bidders a reasonable time to prepare their bids.
A minimum of 10 calendar days shall be provided unless a
shorter time is deemed necessary for a particular procurement as
determined in writing by the Chief Procurement Officer.

3-103 Bidder Submissions.

(1) Bid Form. The Invitation for Bids shall provide a form
which shall include space in which the bid price shall be
inserted and which the bidder shall sign and submit along with
all other necessary submissions.

(2) Electronic Bids. The Invitation for Bids may state that
electronic bids will be considered whenever they are received at
the designated office by the time specified for bid opening.

(3) Bid Samples and Descriptive Literature.

(a) Descriptive literature means information available in
the ordinary course of business which shows the characteristics,
construction, or operation of an item and assists the purchasing
agency in considering whether the item meets requirements or
criteria set forth in the invitation.

(b) Bid sample means a sample to be furnished by a bidder
to show the characteristics of the item offered in the bid.

(c) Bid samples or descriptive literature may be required
when it is necessary to evaluate required characteristics of the
items bid.

(d) Samples of items, when called for in the Invitation for
Bids, must be furnished free of expense, and if not destroyed by
testing, will upon request, be returned at the bidder's expense.
Samples submitted by the successful bidder may be held for
comparison with merchandise furnished and will not necessarily
be returned. Samples must be labeled or otherwise identified as
called for by the purchasing agency.

(4) Bid Security. Bid and performance bonds or other
security may be required for supply contracts or service
contracts as the procurement officer deems advisable to protect
the interests of the purchasing agency. Any requirements must
be set forth in the solicitation. Bid or performance bonds should
not be used as a substitute for a determination of bidder or
offeror responsibility.

(5) Bid Price. Bid prices submitted in response to an
invitation for bids must stand alone and may not be dependent
upon a bid submitted by any other bidder. A bid reliant upon
the submission of another bidder will not be considered for

award.

3-104 Public Notice.

(1) Distribution. Invitation for Bids or notices of the
availability of Invitation for Bids shall be mailed or otherwise
furnished to a sufficient number of bidders for the purpose of
securing reasonable competition. Notices of availability shall
indicate where, when, and for how long Invitation for Bids may
be obtained; generally describe the supply, service, or
construction desired; and may contain other appropriate
information. Where appropriate, the procurement officer may
require payment of a fee or a deposit for the supplying of the
Invitation for Bids.

(2) Publication. Every procurement in excess of $50,000
shall be publicized in any or all of the following:

(a) in a newspaper of general circulation;

(b) in anewspaper of local circulation in the area pertinent
to the procurement;

(c) in industry media; or

(d) in a government internet website or publication
designed for giving public notice.

(3) Public Availability. A copy of the Invitation for Bids
shall be made available for public inspection at the procurement
officer's office.

3-105 Bidder List; Prequalification.

(1) Purpose. Lists of qualified prospective bidders may be
compiled and maintained by purchasing agencies for the
purpose of soliciting competition on various types of supplies,
services, and construction. Qualifications for inclusion on the
lists may include legal competence to contract and capabilities
for production and distribution as considerations. However,
solicitations shall not be restricted to prequalified suppliers, and
unless otherwise provided inclusion or exclusion on the name
of a business does not determine whether the business is
responsible with respect to a particular procurement or
otherwise capable of successfully performing a contract.

(2) Public Availability. Subject to procedures established
by the procurement officer, names and addresses on bidder lists
shall be available for public inspection.

3-106 Pre-Bid Conferences.

Pre-bid conferences may be conducted to explain the
procurement requirements. They shall be announced to all
prospective bidders known to have received an Invitation for
Bids. The conference should be held long enough after the
Invitation for Bids has been issued to allow bidders to become
familiar with it, but sufficiently before bid opening to allow
consideration of the conference results in preparing their bids.
Nothing stated at the pre-bid conference shall change the
Invitation for Bids unless a change is made by written
amendment as provided in section 3-107 and the Invitation for
Bids and the notice of the pre-bid conference shall so provide.
If a written summary of the conference is deemed advisable by
the procurement officer, a copy shall be supplied to all those
prospective bidders known to have received an Invitation for
Bids and shall be available as a public record.

3-107 Amendments to Invitation for Bids.

(1) Application. Amendments should be used to:

(a) make any changes in the Invitation for Bids including
changes in quantity, purchase descriptions, delivery schedules,
and opening dates;

(b) correct defects or ambiguities; or

(c) furnish to other bidders information given to one
bidder if the information will assist the other bidders in
submitting bids or if the lack of information would be
inequitable to other bidders.

(2) Form. Amendments to Invitation for bids shall be
identified as such and shall require that the bidder acknowledge
receipt of all amendments issued.

(3) Distribution. Amendments shall be sent to all
prospective bidders known to have received an Invitation for
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Bids.

(4) Timeliness. Amendments shall be distributed within
areasonable time to allow prospective bidders to consider them
in preparing their bids. If the time set for bid opening will not
permit proper preparation, to the extent possible the time shall
be increased in the amendment or, if necessary, by telegram or
telephone and confirmed in the amendment.

3-108 Pre-Opening Modification of Withdrawal of Bids.

(1) Procedure. Bids may be modified or withdrawn by
written or electronic notice received in the office designated in
the Invitation for Bids prior to the time set for bid opening.

(2) Disposition of Bid Security. Bid security, if any, shall
be returned to the bidder when withdrawal of the bid is
permitted.

(3) Records. All documents relating to the modification or
withdrawal of bids shall be made a part of the appropriate
procurement file.

3-109 Late Bids, Late Withdrawals,
Modifications.

(1) Definition. Any bid, withdrawal, or modification
received at the address designated in the Invitation for Bids after
the time and date set for opening of bids at the place designated
for opening is late.

(2) Treatment. No late bid, late modification, or late
withdrawal will be considered unless received before contract
award, and the bid, modification, or withdrawal would have
been timely but for the action or inaction of personnel directly
serving the procurement activity.

(3) Records. Records equivalent to those required in
section 3-108 (3) shall be made and kept for each late bid, late
modification, or late withdrawal.

3-110 Receipt, Opening, and Recording of Bids.

(1) Receipt. Upon receipt, all bids and modifications will
be time stamped, but not opened. Bids submitted through
electronic means shall be received in such a manner that the
time and date of submittal, along with the contents of such bids
shall be securely stored until the time and date set for bid
opening. They shall be stored in a secure place until bid
opening time.

(2) Opening and Recording. Bids and modifications shall
be opened publicly, in the presence of one or more witnesses, at
the time and place designated in the Invitation for Bids. The
names of the bidders, the bid price, and other information as is
deemed appropriate by the procurement officer, shall be read
aloud or otherwise be made available. The opened bids shall be
available for public inspection except to the extent the bidder
designates trade secrets or other proprietary data to be
confidential as set forth in subsection (3) of this section.
Material so designated shall accompany the bid and shall be
readily separable from the bid in order to facilitate public
inspection of the nonconfidential portion of the bid. Make and
model, and model or catalogue numbers of the items offered,
deliveries, and terms of payment shall be publicly available at
the time of bid opening regardless of any designation to the
contrary. Bids submitted through electronic means shall be
received in such a manner that the requirements of this section
can be readily met.

(3) Confidential Data. The procurement officer shall
examine the bids to determine the validity of any requests for
nondisclosure of trade secrets and other proprietary data
identified in writing. If the parties do not agree as to the
disclosure of data, the procurement officer shall inform the
bidders in writing what portions of the bids will be disclosed.

3-111 Mistakes in Bids.

(1) If a mistake is attributable to an error in judgment, the
bid may not be corrected. Bid correction or withdrawal by
reason of an inadvertent, nonjudgmental mistake is permissible,
but at the discretion of the procurement officer and to the extent
it is not contrary to the interest of the purchasing agency or the

and Late

fair treatment of other bidders.

(2) Mistakes Discovered Before Opening. A bidder may
correct mistakes discovered before bid opening by withdrawing
or correcting the bid as provided in section 3-108.

(3) Confirmation of Bid. When it appears from a review
of the bid that a mistake has been made, the bidder should be
requested to confirm the bid. Situations in which confirmation
should be requested include obvious, apparent errors on the face
of the bid or a bid unreasonably lower than the other bids
submitted. If the bidder alleges mistake, the bid may be
corrected or withdrawn if the conditions set forth in subsection
(1), (4) and (6) of this section are met.

(4) Mistakes Discovered After Opening But Before
Award. This subsection sets forth procedures to be applied in
three situations described in paragraphs (a), (b) and (c) below in
which mistakes in bids are discovered after opening but before
award.

(a) Minor Informalities. Minor informalities are matters
of form rather than substance evident from the bid document, or
insignificant mistakes that can be waived or corrected without
prejudice to other bidders; that is, the effect on price, quantity,
quality, delivery, or contractual conditions is not significant.
The procurement officer may waive these informalities.
Examples include the failure of a bidder to:

(1) return the number of signed bids required by the
Invitation for Bids;

(i) sign the bid, but only if the unsigned bid is
accompanied by other material indicating the bidder's intent to
be bound,;

(iii) acknowledge receipt of an amendment to the
Invitation for Bids, but only if:

(A) it is clear from the bid that the bidder received the
amendment and intended to be bound by its terms; or

(B) the amendment involved had a negligible effect on
price, quantity, quality, or delivery.

(C) Mistakes Where Intended Bid is Evident. If the
mistake and the intended bid are clearly evident on the face of
the bid document, the bid shall be corrected to the intended bid
and may not be withdrawn. Examples of mistakes that may be
clearly evident on the face of the bid document are
typographical errors, errors in extending unit prices,
transposition errors, and arithmetical errors.

(D) Mistakes Where Intended Bid is Not Evident. A
bidder may be permitted to withdraw a low bid if:

(i) a mistake is clearly evident on the face of the bid
document but the intended bid is not similarly evident; or

(i1) the bidder submits proof of evidentiary value which
clearly and convincingly demonstrates that a mistake was made.

(5) Mistakes Discovered After Award. Mistakes shall not
be corrected after award of the contract.

(6)  Written Approval or Denial Required.  The
procurement officer shall approve or deny, in writing, a bidder's
request to correct or withdraw a bid. Approval or denial may be
so indicated on the bidder's written request for correction or
withdrawal.

3-112 Bid Evaluation and Award.

(1) General. The contract is to be awarded to the lowest
responsible and responsive bidder whose bid meets the
requirements and criteria set forth in the Invitation for Bids.
The Invitation for Bids shall set forth the requirements and
criteria which will be used to determine the lowest responsive
and responsible bidder. No bid shall be evaluated for any
requirements or criteria that are not disclosed in the Invitation
for Bids. An Invitation for Bids, a Request for Proposals, or
other solicitation may be canceled, or any or all bids or
proposals may be rejected, in whole or in part, when it is the
best interests of the purchasing agency as determined by the
purchasing agency. In the event of cancellation of the
solicitation or rejection of all bids or proposals received in
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response to a solicitation, the reasons for cancellation or
rejection shall be made a part of the bid file and shall be
available for public inspection and the purchasing agency shall
(a) re-solicit new bids using the same or revised specifications;
or (b) withdraw the requisition for supplies or services.

(2) Responsibility and Responsiveness. Responsibility of
prospective contractors is covered by subpart 3-7 of these rules.
Responsiveness ofbids is covered by Subsection 63-56-105(24)
and responsive bidder is defined in Subsection 63-56-105(25).

(3) Product Acceptability. The Invitation for Bids shall set
forth the evaluation criteria to be used in determining product
acceptability. It may require the submission of bid samples,
descriptive literature, technical data, or other material. It may
also provide for:

(a) inspection or testing of a product prior to award for
such characteristics as quality or workmanship;

(b) examination of such elements as appearance, finish,
taste, or feel; or

(c) other examinations to determine whether it conforms
with any other purchase description requirements. The
acceptability evaluation is not conducted for the purpose of
determining whether one bidder's item is superior to another but
only to determine that a bidder's offering is acceptable as set
forth in the Invitation for Bids. Any bidder's offering which
does not meet the acceptability requirements shall be rejected.

(4) Determination of Lowest Bidder. Bids will be
evaluated to determine overall economy for the intended use, in
accordance with the evaluation criteria set forth in the Invitation
for Bids. Examples of criteria include transportation cost,
energy cost, ownership and other identifiable costs or life-cycle
cost formulae. Evaluation factors need not be precise predictors
of actual future costs, but to the extent possible the evaluation
factors shall:

(a) be reasonable estimates based upon information the
purchasing agency has available concerning future use; and

(b) treat all bids equitably.

(5) Extension of Time for Bid or Proposal Acceptance.
After opening bids or proposals, the procurement officer may
request bidders or offerors to extend the time during which their
bids or proposals may be accepted, provided that, with regard to
bids, no other change is permitted. The reasons for requesting
an extension shall be documented.

(6) Only One Bid or Proposal Received. If only one
responsive bid is received in response to an Invitation for Bids,
including multi-step bidding, an award may be made to the
single bidder if the procurement officer finds that the price
submitted is fair and reasonable, and that either other
prospective bidders had reasonable opportunity to respond, or
there is not adequate time for resolicitation. Otherwise, the bid
may be rejected and:

(a) new bids or offers may be solicited;

(b) the proposed procurement may be canceled; or

(c) ifthe procurement officer determines in writing that the
need for the supply of service continues but that the price of the
one bid is not fair and reasonable and there is no time for
resolicitation or resolicitation would likely be futile, the
procurement may then be conducted under subpart 3-4 or
subpart 3-5, as appropriate.

(7) Multiple or Alternate Bids or Proposals. Unless
multiple or alternate bids or offers are specifically provided for,
the solicitation shall state they will not be accepted. When
prohibited, the multiple or alternate bids or offers shall be
rejected although a clearly indicated base bid shall be
considered for award as though it were the only bid or offer
submitted by the bidder or offeror. The provisions of this
subsection shall be set forth in the solicitation, and if multiple
or alternate bids are allowed, it shall specify their treatment.

3-113 Tie Bids.

(1) Definition. Tie bids are low responsive bids from

responsible bidders that are identical in price.

(2) Award. Award shall not be made by drawing lots,
except as set forth below, or by dividing business among
identical bidders. In the discretion of the procurement officer,
award shall be made in any permissible manner that will
discourage tie bids. Procedures which may be used to
discourage tie bids include:

(a) where identical low bids include the cost of delivery,
award the contract to the bidder closest to the point of delivery;

(b) award the contract to the identical bidder who received
the previous award and continue to award succeeding contracts
to the same bidder so long as all low bids are identical;

(c) award to the identical bidder with the earliest delivery
date;

(d) award to a Utah resident bidder or for a Utah produced
product where other tie bids are from out of state;

(e) if price is considered excessive or for other reason the
bids are unsatisfactory, reject all bids and negotiate a more
favorable contract in the open market; or

(f) if no permissible method will be effective in
discouraging tie bids and a written determination is made so
stating, award may be made by drawing lots.

(3) Record. Records shall be made of all Invitations for
Bids on which tie bids are received showing at least the
following information:

(a) the Invitation for Bids;

(b) the supply, service, or construction item;

(c) all the bidders and the prices submitted; and

(d) procedure for resolving tie bids. A copy of each record
shall be sent to the Attorney General if the tie bids are in excess
of $50,000.

3-114 Multi-Step Sealed Bidding.

(1) Definition. Multi-step sealed bidding is a two-phase
process consisting of a technical first phase composed of one or
more steps in which bidders submit unpriced technical offers to
be evaluated by the purchasing agency, and a second phase in
which those bidders whose technical offers are determined to be
acceptable during the first phase have their price bids
considered. It is designed to obtain the benefits of competitive
sealed bidding by award of a contract to the lowest responsive,
responsible bidder, and at the same time obtain the benefits of
the competitive sealed proposals procedure through the
solicitation of technical offers and the conduct of discussions to
arrive at technical offers and terms acceptable to the purchasing
agency and suitable for competitive pricing.

(2) Use. The multi-step sealed bidding method will be
used when the procurement officer deems it to the advantage of
the purchasing agency. Multi-step sealed bidding will thus be
used when it is considered desirable:

(a) to invite and evaluate technical offers to determine
their acceptability to fulfill the purchase description
requirements;

(b) to conduct discussions for the purposes of facilitating
understanding of the technical offer and purchase description
requirements and, where appropriate, obtain supplemental
information, permit amendments of technical offers, or amend
the purchase description;

(c) to accomplish subsections (a) and (b) of this section
prior to soliciting priced bids; and

(d) to award the contract to the lowest responsive and
responsible bidder in accordance with the competitive sealed
bidding procedures.

3-115 Pre-Bid Conferences in Multi-Step Sealed Bidding.

Prior to the submission of unpriced technical offers, a pre-
bid conference as contemplated by section 3-106 may be
conducted by the procurement officer. The procurement officer
may also hold a conference of all bidders in accordance with
section 3-106 at any time during the evaluation of the unpriced
technical offers.
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3-116 Procedure for Phase One of Multi-Step Sealed
Bidding.

(1) Form. Multi-step sealed bidding shall be initiated by
the issuance of an Invitation for Bids in the form required by
section 3-101. In addition to the requirements set forth in
section 3-101, the multi-step Invitation for Bids shall state:

(a) that unpriced technical offers are requested,

(b) whether price bids are to be submitted at the same time
as unpriced technical offers; if they are, the price bids shall be
submitted in a separate sealed envelope;

(c) that it is a multi-step sealed bid procurement, and
priced bids will be considered only in the second phase and only
from those bidders whose unpriced technical offers are found
acceptable in the first phase;

(d) the criteria to be used in the evaluation of the unpriced
technical offers;

(e) that the purchasing agency, to the extent the
procurement officer finds necessary, may conduct oral or written
discussions of the unpriced technical offers;

(f) that bidders may designate those portions of the
unpriced technical offers which contain trade secrets or other
proprietary data which are to remain confidential; and

(g) that the item being procured shall be furnished
generally in accordance with the bidder's technical offer as
found to be finally acceptable and shall meet the requirements
of the Invitation for Bids.

(2) Amendments to the Invitation for Bids. After receipt
of unpriced technical offers, amendments to the Invitation for
Bids shall be distributed only to bidders who submitted unpriced
technical offers and they shall be allowed to submit new
unpriced technical offers or to amend those submitted. If, in the
opinion of the procurement officer, a contemplated amendment
will significantly change the nature of the procurement, the
Invitation for Bids shall be canceled in accordance with
Subsection R33-3-112(1) of these rules and a new Invitation for
Bids issued.

(3) Receipt and Handling of Unpriced Technical Offers.
Unpriced technical offers shall be opened publicly, identifying
only the names of the bidders. Technical offers and
modifications shall be time stamped upon receipt and held in a
secure place until the established due date. After the date
established for receipt of bids, a register of bids shall be open to
public inspection and shall include the name of each bidder, and
a description sufficient to identify the supply, service, or
construction item offered. Prior to the award of the selection of
the lowest responsive and responsible bidder following phase
two, technical offerors shall be shown only to purchasing agency
personnel having a legitimate interest in them. Bidders may
request nondisclosure of trade secrets and other proprietary data
identified in writing.

(4) Evaluation of Unpriced Technical Offers. The
unpriced technical offers submitted by bidders shall be
evaluated solely in accordance with the criteria set forth in the
Invitation for Bids. The unpriced technical offers shall be
categorized as:

(a) acceptable;

(b) potentially acceptable, that is, reasonably susceptible
of being made acceptable; or

(c) unacceptable. The procurement officer shall record in
writing the basis for finding an offer unacceptable and make it
part of the procurement file.

The procurement officer may initiate phase two of the
procedure if, in the procurement officer's opinion, there are
sufficient acceptable unpriced technical offers to assure effective
price competition in the second phase without modification or
alteration of the offers. Ifthe procurement officer finds that this
is not the case, the procurement officer shall issue an
amendment to the Invitation for Bids or engage in technical
discussions as set forth in subsection (5) of this section.

(5) Discussion of Unpriced Technical Offers. Discussion
of its technical offer may be conducted by the procurement
officer with any bidder who submits an acceptable or potentially
acceptable technical offer. During the course of these
discussions the procurement officer shall not disclose any
information derived from one unpriced technical offer to any
other bidder. Once discussions are begun, any bidder who has
not been notified that its offer has been finally found
unacceptable may submit supplemental information modifying
or otherwise amending its technical offer at any time until the
closing date established by the procurement officer. This
submission may be made at the request of the procurement
officer or upon the bidder's own initiative.

(6) Notice of Unacceptable Unpriced Technical Offer.
When the procurement officer determines a bidder's unpriced
technical offer to be unacceptable, the officer shall notify the
bidder. The bidders shall not be afforded an additional
opportunity to supplement technical offers.

3-117 Mistakes During Multi-Step Sealed Bidding.

Mistakes may be corrected or bids may be withdrawn
during phase one:

(a) before unpriced technical offers are considered;

(b) after any discussions have commenced under section
3-116(5) (procedure for Phase One of Multi-Step Sealed
Bidding, Discussion of Unpriced Technical Offers); or

(c) when responding to any amendment of the Invitation
for Bids. Otherwise mistakes may be corrected or withdrawal
permitted in accordance with section 3-111.

3-118 Carrying Out Phase Two.

(1) Initiation. Upon the completion of phase one, the
procurement officer shall either:

(a) open price bids submitted in phase one from bidders
whose unpriced technical offers were found to be acceptable;
provided, however, that the offers have remained unchanged,
and the Invitation for Bids has not been amended; or

(b) invite each acceptable bidder to submit a price bid.

(2) Conduct. Phase two is to be conducted as any other
competitive sealed bid procurement except:

(a) as specifically set forth in section 3-114 through
section 3-120 of these rules; and

(b) no public notice need be given of this invitation to
submit.

3-119 Procuring Governmental Produced Supplies or
Services.

Purchasing agency requirements may be fulfilled by
procuring supplies produced or services performed incident to
programs such as industries of correctional or other
governmental institutions. The procurement officer shall
determine whether the supplies or services meet the purchasing
agency's requirements and whether the price represents a fair
market value for the supplies or services. Ifitis determined that
the requirements cannot thus be met or the price is not fair and
reasonable, the procurement may be made from the private
sector in accordance with the Utah Procurement Code. When
procurements are made from other governmental agencies, the
private sector need not be solicited to compete against them.

3-120 Purchase of Items Separately from Construction
Contract.

The procurement officer is authorized to determine whether
a supply item or group of supply items shall be included as a
part of, or procured separately from, any contract for
construction.

3-121 Exceptions to Competitive Sealed Bid Process.

(1) The Chief Procurement Officer, head of a purchasing
agency or designee may utilize alternative procurement methods
to purchase items such as the following when determined to be
more practicable or advantageous to the state.

(a) Used vehicles

(b) Livestock
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(2) Alternative procurement methods including informal
price quotations and direct negotiations may be used by the
Chief Procurement Officer, head of the purchasing agency or
designee for the following:

(a) Hotel conference facilities and services

(b) Speaker honorariums

(3) Documentation of the alternative procurement method
utilized shall be part of the contract file.

3-130 Reverse Auctions.

(1) Definition. In accordance with Utah Code Annotated
Section 63-56-402 a "reverse auction" means a process where:

(a) contracts are awarded in a open and interactive
environment, which may include the use of electronic media;
and

(b) bids are opened and made public immediately, and
bidders given opportunity to submit revised, lower bids, until
the bidding process is complete.

(2) Reverse auction is a two-phase process consisting of a
technical first phase composed of one or more steps in which
bidders submit unpriced technical offers to be evaluated against
the established criteria by the purchasing agency, and a second
phase in which those bidders whose technical offers are
determined to be acceptable during the first phase submit their
price bids through a reverse auction.

(3) Use. The reverse auction method will be used when
the procurement officer deems it to the advantage of the
purchasing agency.

3-131 Pre-Bid Conferences in Reverse Auctions.

Prior to the submission of unpriced technical offers, a pre-
bid conference as contemplated by section 3-106 may be
conducted by the procurement officer. The procurement officer
may also hold a conference of all bidders in accordance with
section 3-106 at any time during the evaluation of the unpriced
technical offers, or to explain the reverse auction process.

3-132 Procedure for Phase One of Reverse Auctions.

(1) Form. A reverse auction shall be initiated by the
issuance of'an Invitation for Bids in the form required by section
3-101. In addition to the requirements set forth in section 3-
101, the reverse auction Invitation for Bids shall state:

(a) that unpriced technical offers are requested,

(b) thatitis areverse auction procurement, and priced bids
will be considered only in the second phase and only from those
bidders whose unpriced technical offers are found acceptable in
the first phase;

(c) the criteria to be used in the evaluation of the unpriced
technical offers;

(d) that the purchasing agency, to the extent the
procurement officer finds necessary, may conduct oral or written
discussions of the unpriced technical offers;

(e) that bidders may designate those portions of the
unpriced technical offers which contain trade secrets or other
proprietary data which are to remain confidential; and

(f) the manner which the second phase reverse auction will
be conducted.

(2) Amendments to the Invitation for Bids. After receipt
of unpriced technical offers, amendments to the Invitation for
Bids shall be distributed only to bidders who submitted unpriced
technical offers and they shall be allowed to submit new
unpriced technical offers or to amend those submitted. If, in the
opinion of the procurement officer, a contemplated amendment
will significantly change the nature of the procurement, the
Invitation for Bids shall be canceled in accordance with
Subsection R33-3-112(1) ofthese rules and a new Invitation for
Bids issued.

(3) Receipt and Handling of Unpriced Technical Offers.
Unpriced technical offers shall be opened publicly identifying
only the names of the bidders. Technical offers and
modifications shall be time stamped upon receipt and held in a
secure place until the established due date. After the date

established for receipt of bids, a register of bids shall be open to
public inspection and shall include the name of each bidder, and
a description sufficient to identify the supply, service, or
construction offered. Prior to the selection of the lowest bid of
a responsive and responsible bidder following phase two,
technical offers shall remain confidential and shall be available
only to purchasing agency personnel and those involved in the
selection process having a legitimate interest in them.

(4) Non-Disclosure of Proprietary Data. Bidders may
request nondisclosure of trade secrets and other proprietary data
identified in writing. If a bidder has requested in writing the
non-disclosure of trade secrets and other proprietary data so
identified, the procurement officer shall examine the request in
the proposal to determine its validity prior to the beginning of
phase two. If the parties do not agree as to the disclosure of
data, the procurement officer shall inform the bidder in writing
what portion of the bid will be disclosed and that, unless the
bidder withdraws the bid it will be disclosed.

(5) Evaluation of Unpriced Technical Offers. The
unpriced technical offers submitted by bidders shall be
evaluated solely in accordance with the criteria set forth in the
Invitation for Bids. The unpriced technical offers shall be
categorized as:

(a) acceptable;

(b) potentially acceptable, that is, reasonably susceptible
of being made acceptable; or

(c) unacceptable. The procurement officer shall record in
writing the basis for finding an offer unacceptable and make it
part of the procurement file.

The procurement officer may initiate phase two of the
procedure if, in the procurement officer's opinion, there are
sufficient acceptable unpriced technical offers to assure effective
price competition in the second phase without modification or
alteration of the offers. Ifthe procurement officer finds that this
is not the case, the procurement officer shall issue an
amendment to the Invitation for Bids or engage in technical
discussions as set forth in subsection (6) of this section.

(6) Discussion of Unpriced Technical Offers. Discussion
of its technical offer may be conducted by the procurement
officer with any bidder who submits an acceptable or potentially
acceptable technical offer. During the course of these
discussions the procurement officer shall not disclose any
information derived from one unpriced technical offer to any
other bidder. Once discussions are begun, any bidder who has
not been notified that its offer has been finally found
unacceptable may submit supplemental information modifying
or otherwise amending its technical offer at any time until the
closing date established by the procurement officer. This
submission may be made at the request of the procurement
officer or upon the bidder's own initiative.

(7) Notice of Unacceptable Unpriced Technical Offer.
When the procurement officer determines a bidder's unpriced
technical offer is unacceptable, the officer shall notify the
bidder. After this notification the bidder shall not be afforded
an additional opportunity to modify their technical offer.

3-133 Carrying Out Phase Two of Reverse Auctions.

(1) Upon the completion of phase one, the procurement
officer shall invite those technically qualified bidders to
participate in phase two of the reverse auction which is an open
and interactive process where pricing is submitted, made public
immediately, and bidders are given opportunity to submit
revised, lower bids, until the bidding process is closed.

(2) The invitation for bids shall:

(a) establish a date and time for the beginning of phase
two;

(b) establish a closing date and time. The closing date and
time need not be a fixed point in time, but may remain
dependent on a variable specified in the invitation for bids.

(3) Following receipt of the first bid after the beginning of
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phase two, the lowest bid price shall be posted, either manually
or electronically, and updated as other bidders submit their bids.

(a) At any time before the closing date and time a bidder
may submit a lower bid, provided that the price is below the
then lowest bid.

(b) Bid prices may not be increased after the beginning of
phase two.

3-134 Mistakes During Reverse Auctions.

(1) Mistakes may be corrected or bids may be withdrawn
during phase one:

(a) before unpriced technical offers are considered;

(b) after any discussions have commenced under section
3-132(5) (procedure for Phase One of Reverse Auctions,
Discussion of Unpriced Technical Offers); or

(c) when responding to any amendment of the Invitation
for Bids. Otherwise mistakes may be corrected or withdrawal
permitted in accordance with section 3-111.

(2) A phase two bid may be withdrawn only in accordance
with 3-111. Ifa bid is withdrawn, a later bid submitted by the
same bidder may not be for a higher price. If the lowest
responsive bid is withdrawn after the closing date and time, the
procurement officer may cancel the solicitation or reopen phase
two bidding to all bidders deemed technically qualified through
phase one by giving notice to those bidders of the new date and
time for the beginning of phase two and the new closing date
and time.

R33-3-2. Competitive Sealed Proposals.

3-201 Use of Competitive Sealed Proposals.

(1) Appropriateness. Competitive sealed proposals may be
a more appropriate method for a particular procurement or type
of procurement than competitive sealed bidding, after
consideration of factors such as:

(a) whether there may be a need for price and service
negotiation;

(b) whether there may be a need for negotiation during
performance of the contract;

(c) whether the relative skills or expertise of the offerors
will have to be evaluated;

(d) whether cost is secondary to the characteristics of the
product or service sought, as in a work of art; and

(e) whether the conditions of the service, product or
delivery conditions are unable to be sufficiently described in the
Invitation for Bids.

(2) Determinations.

(a) Except as provided in Section 63-56-408 of the Utah
Procurement Code, before a solicitation may be issued for
competitive sealed proposals, the procurement officer shall
determine in writing that competitive sealed proposals is a more
appropriate method for contracting than competitive sealed
bidding.

(b) The procurement officer may make determinations by
category of supply, service, or construction item rather than by
individual procurement. Procurement of the types of supplies,
services, or construction so designated may then be made by
competitive sealed proposals without making the determination
competitive sealed bidding is either not practicable or not
advantageous. The officer who made the determination may
modify or revoke it at any time and the determination should be
reviewed for current applicability from time to time.

(3) Professional Services. For procurement of professional
services, whenever practicable, the competitive sealed proposal
process shall be used. Examples of professional services
generally best procured through the RFP process are accounting
and auditing, court reporters, x-ray technicians, legal, medical,
nursing, education, actuarial, veterinarians, and research. The
procurement officer will make the determination. Architecture
and engineering professional services are to be procured in
compliance with R33-5-510.

3-202 Content of the Request for Proposals.

The Request for Proposals shall be prepared in accordance
with section 3-101 provided that it shall also include:

(a) a statement that discussions may be conducted with
offerors who submit proposals determined to be reasonably
susceptible of being selected for award, but that proposals may
be accepted without discussions; and

(b) a statement of when and how price should be
submitted.

3-203 Proposal Preparation Time.

Proposal preparation time shall be set to provide offerors
areasonable time to prepare their proposals. A minimum of 10
calendar days shall be provided unless a shorter time is deemed
necessary for a particular procurement as determined in writing
by the procurement officer.

3-204 Form of Proposal.

The manner in which proposals are to be submitted,
including any forms for that purpose, may be designated as a
part of the Request for Proposals.

3-204.1 Protected Records.

The following are protected records and will be redacted
subject to the procedures described below. From any public
disclosure of records as allowed by the Governmental Records
Access and Management acte (GRAMA) Title 63, Chapter 2 of
the Utah Code. The protections below apply to the various
procurement records including records submitted by offerors
and their subcontractors or consultants at any tier.

(a) Trade Secrets. Trade Secrets, as defined in Section 13-
24-2, will be protected and not be subject to public disclosure
if the procedures of R33-3-204.2 are met.

(b) Certain commercial information or nonindividual
financial information. Commercial information or
nonindividual financial information subject to the provisions of
Section 63-2-304(2) will be a protected record and not be
subject to public disclosure if the procedures of R33-3-204.2 are
met.

(c) Other Protected Records under GRAMA. There will
be no public disclosure of other submitted records that are
subject to non-disclosure or being a protected record under a
GRAMA statute provided that the requirements of R33-3-204.2
are met unless GRAMA requires such nondisclosure without
any preconditions.

3-204.2 Process For Requesting Non-Disclosure. Any
person (firm) who believes that a record should be protected
under R33-3-204.1 shall include with their proposal or
submitted document:

(a) a written indication of which provisions of the
submittal(s) are claimed to be considered for business
confidentiality (including trade secret or other reason for non-
disclosure under GRAMA; and

(b) aconcise statement of reasons supporting each claimed
provision of business confidentiality.

3-204.3 Notification. The person who complies with R33-
3-204.2 shall be notified by the governmental entity prior to the
public release of any information for which business
confidentiality has been asserted.

3.204.4 Non-Disclosure and Dispute Process. Except as
provided by court order, the governmental entity to whom the
request for a record is made under GRAMA, may not disclose
a record claimed to be protected under R33-3-204.1 but which
the governmental entity or State Records Committee determines
should be disclosed until the period in which to bring an appeal
expires or the end of the appeals process, including judicial
appeal. This R33-3-204-4 does not apply where the claimant,
after notice, has waived the claim by not appealing or
intervening before the records committee. To the extent
provided by law, the parties to a dispute regarding the release of
arecord may agree in writing to an alternative dispute resolution
process.
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3-204.5 Timing of Public Disclosure. Any allowed public
disclosure of records submitted in the competitive sealed
proposal process will only be made after the selection of the
successful offeror(s) has been made public.

3-205 Public Notice.

Public notice shall be given by distributing the Request for
Proposals in the same manner provided for distributing an
Invitation for Bids under section 3-104.

3-206 Pre-Proposal Conferences.

Pre-proposal conferences may be conducted in accordance
with section 3-106. Any conference should be held prior to
submission of initial proposals.

3-207 Amendments to Request for Proposals.

Amendments to the Request for Proposals may be made in
accordance with section 3-107 prior to submission of proposals.
After submission of proposals, amendments to the Request for
Proposals shall be distributed only to offerors who submitted
proposals and they shall be allowed to submit new proposals or
to amend those submitted. An amendment to the Request for
Proposals may be issued through a request for submission of
Best and Final Offers. If, in the opinion of the procurement
officer, a contemplated amendment will significantly change the
nature of the procurement, the Request for Proposals shall be
canceled and a new Request for Proposals issued.

3-208 Modification or Withdrawal of Proposals.

Proposals may be modified or withdrawn prior to the
established due date in accordance with section 3-108. For the
purposes of this section and section 3-209, the established due
date is either the date and time announced for receipt of
proposals or receipt of modifications to proposals, if any; or if
discussions have begun, it is the date and time by which best
and final offers must be submitted, provided that only offerors
who submitted proposals by the time announced for receipt of
proposals may submit best and final offers.

3-209 Late Proposals, Late Withdrawals, and Late
Modifications.

(1) Definition. Except for modification allowed pursuant
to negotiation, any proposal, withdrawal, or modification
received after the established due date and time at the place
designated for receipt of proposals is late.

(2) Treatment. No late proposal, late modification, or late
withdrawal will be considered unless received before contract
award, and the late proposal would have been timely but for the
action or inaction of personnel directly serving the procurement
activity.

(3) Records. All documents shall be kept relating to the
acceptance of any late proposal, modification or withdrawal.

3-210 Receipt and Registration of Proposals.

(1) Proposals shall be opened publicly, identifying only
the names of the offerors. Proposals submitted through
electronic means shall be received in such a manner that the
time and date of submittal, along with the contents of such
proposals shall be securely stored until the time and date set for
opening. Proposals and modifications shall be time stamped
upon receipt and held in a secure place until the established due
date. After the date established for receipt of proposals, a
register of proposals shall be open to public inspection and shall
include for all proposals the name of each offeror, the number
of modifications received, if any, and a description sufficient to
identify the supply, service, or construction item offered. Prior
to award proposals and modifications shall be shown only to
purchasing agency personnel having a legitimate interest in
them.

3-211 Evaluation of Proposals.

(1) Evaluation Factors in the Request for Proposals. The
Request for Proposals shall state all of the evaluation factors and
their relative importance, including price.

(2) Evaluation. The evaluation shall be based on the
evaluation factors set forth in the Request for Proposals.

Numerical rating systems may be used but are not required.
Factors not specified in the Request for Proposals shall not be
considered in determining award of contract.

(3) Classifying Proposals. For the purpose of conducting
discussions under section 3-212, proposals shall be initially
classified as:

(a) acceptable;

(b) potentially acceptable, that is, reasonably susceptible
of being made acceptable; or

(c) unacceptable.

3-212 Proposal Discussion with Individual Offerors.

(1) "Offerors" Defined. For the purposes of this section,
the term "offerors" includes only those businesses submitting
proposals that are acceptable or potentially acceptable. The
term shall not include businesses which submitted unacceptable
proposals.

(2) Purposes of Discussions. Discussions are held to
facilitate and encourage an adequate number of potential
contractors to offer their best proposals, by amending their
original offers, if needed.

(3) Conduct of Discussions. Offerors shall be accorded
fair and equal treatment with respect to any opportunity for
discussions and revisions of proposals. The procurement officer
should establish procedures and schedules for conducting
discussions. If before, or during discussions there is a need for
clarification or change of the Request for Proposals, it shall be
amended in compliance with R33-3-2(3-207) to incorporate this
clarification or change. Auction techniques and disclosure of
any information derived from competing proposals are
prohibited. Any oral clarification or change of a proposal shall
be reduced to writing by the offeror.

(4) Best and Final Offers. The procurement officer shall
establish a common time and date for submission of best and
final offers. Best and final offers shall be submitted only once
unless the procurement officer makes a written determination
before each subsequent round of best and final offers
demonstrating another round is in the purchasing agency's
interest, and additional discussions will be conducted or the
purchasing agency's requirements will be changed. Otherwise,
no discussion of, or changes in, the best and final offers shall be
allowed prior to award. Offerors shall also be informed that if
they do not submit a notice of withdrawal or another best and
final offer, their immediate previous offer will be construed as
their best and final offer.

3-213 Mistakes in Proposals.

(1) Mistakes Discovered Before the Established Due Date.
An offeror may correct mistakes discovered before the time and
date established for receipt of proposals by withdrawing or
correcting the proposal as provided in section 3-208.

(2) Confirmation of Proposal. When it appears from a
review of the proposal before award that a mistake has been
made, the offeror should be asked to confirm the proposal. If
the offeror alleges mistake, the proposal may be corrected or
withdrawn during any discussions that are held or if the
conditions set forth in subsection (3) of this section are met.

(3) Mistakes Discovered After Receipt But Before Award.
This subsection sets forth procedures to be applied in four
situations in which mistakes in proposals are discovered after
receipt of proposals but before award.

(a) During Discussions; Prior to Best and Final Offers.
Once discussions are commenced with any offeror or after best
and final offers are requested, any offeror may freely correct any
mistake by modifying or withdrawing the proposal until the time
and date set for receipt of best and final offers.

(b) Minor Informalities. Minor informalities, unless
otherwise corrected by an offeror as provided in this section,
shall be treated as they are under competitive sealed bidding.

(c) Correction of Mistakes. If discussions are not held or
if the best and final offers upon which award will be made have
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been received, mistakes may be corrected and the correct offer
considered only if:

(i) the mistake and the correct offer are clearly evident on
the face of the proposal in which event the proposal may not be
withdrawn; or

(i) the mistake is not clearly evident on the face of the
proposal, but the offeror submits proof of evidentiary value
which clearly and convincingly demonstrates both the existence
of a mistake and the correct offer and the correction would not
be contrary to the fair and equal treatment of other offerors.

(d) Withdrawal of Proposals. If discussions are not held,
or if the best and final offers upon which award will be made
have been received, the offeror may be permitted to withdraw
the proposal if:

(i) the mistake is clearly evident on the face of the proposal
and the correct offer is not; or

(ii) the offeror submits proof of evidentiary value which
clearly and convincingly demonstrates that a mistake was made
but does not demonstrate the correct offer or, if the correct offer
is also demonstrated, to allow correction on the basis that the
proof would be contrary to the fair and equal treatment of other
offerors.

(4) Mistakes Discovered After Award. Mistakes shall not
be corrected after award of the contract.

3-214 Award.

(1) Award Documentation. A brief written justification
statement shall be made showing the basis on which the award
was found to be most advantageous to the state taking into
consideration price and the other evaluation factors set forth in
the Request for Proposals.

(2) One Proposal Received. If only one proposal is
received in response to a Request for Proposals, the
procurement officer may, as the officer deems appropriate, either
make an award or, if time permits, resolicit for the purpose of
obtaining additional competitive sealed proposals.

3-215 Publicizing Awards.

(1) After the selection of the successful offeror(s), notice
of'award shall be available in the purchasing agency's office and
may be available on the internet.

(2) The following shall be disclosed to the public after
notice of the selection of the successful offeror(s) and after
receipt of a GRAMA request and payment of any lawfully
enacted and applicable fees:

(a) the contract(s) entered into as a result of the selection
and the successful proposal(s), except for those portions that are
to be non-disclosed under R33-3-204;

(b) the unsuccessful proposals, except for those portions
that are to be non-disclosed under R33-3-204;

(c) the rankings of the proposals;

(d) the names of the members of any selection committee
(reviewing authority);

(e) the final scores used by the selection committee to
make the selection, except that the names of the individual
scorers shall not be associated with their individual scores or
rankings.

(f) the written justification statement supporting the
selection, except for those portions that are to be non-disclosed
under R33-3-204.

(3) After due consideration and public input, the following
has been determined by the Procurement Policy Board to impair
governmental procurement proceedings or give an unfair
advantage to any person proposing to enter into a contract or
agreement with a governmental entity, and will not be disclosed
by the governmental entity at any time to the public including
under any GRAMA request:

(a) the names of individual scorers in relation to their
individual scores or rankings;

(b) non-public financial statements; and

(c) past performance and reference information, which is

not provided by the offeror and which is obtained as a result of
the efforts of the governmental entity. To the extent such past
performance or reference information is included in the written
justification statement, it is subject to public disclosure.

3-216 Exceptions to Competitive Sealed Proposal Process.

(1) As authorized by Section 63-56-408(1) the Chief
Procurement Officer or designee may determine that for a given
request it is either not practicable or not advantageous for the
state to procure a commodity or service referenced in section 3-
201 above by soliciting competitive sealed proposals. When
making this determination, the Chief Procurement Officer may
take into consideration whether the potential cost of preparing,
soliciting and evaluating competitive sealed proposals is
expected to exceed the benefits normally associated with such
solicitations. In the event of that it is so determined, the Chief
Procurement Officer, head of a purchasing agency or designee
may elect to utilize an alternative, more cost effective
procurement method, which may include direct negotiations
with a qualified vendor or contractor.

(2) Documentation of the alternative procurement method
selected shall state the reasons for selection and shall be made
a part of the contract file.

3-217 Multiple Award Contracts for Human Service
Provider Services.

The Chief Procurement Officer, head of a purchasing
agency or designee may elect to award multiple contracts for
Human Service Provider Services through a competitive sealed
proposal process by first determining the appropriate fee to be
paid to providers and then contracting with all providers
meeting the criteria established in the RFP. However this
specialized system of contracting for human service provider
services may only be used when:

(1) The agency has performed an appropriate analysis to
determine appropriate rates to be paid;

(2) The agency files contain adequate documentation of
the reasons the contractor was awarded the contract and the
reasons for selecting a particular contractor to provide the
service to each client; and

(3) The agency has a formal written complaint and appeal
process, notice of which is provided to the contractors, and an
internal audit function to insure that selection of the contractor
from the list of awarded contractors was fair, equitable and
appropriate.

R33-3-3. Small Purchases.

3-301 Authority to Make Small Purchases.

(1) Amount. The Office of the Chief Procurement Officer
or purchasing agency may use these procedures if the
procurement is estimated to be less than $50,000 for supplies,
services or construction. If these procedures are not used, the
other methods of source selection provided in Section 63-56-
410 of the Utah Procurement Code and these rules shall apply.

(2) Existing Statewide Contracts. Supplies, services, or
construction items available under statewide contracts or similar
agreements shall be procured under these agreements in
accordance with the provisions or requirements for use and not
under this subpart unless otherwise authorized by the Chief
Procurement Officer.

(3) Available from One Business Only. If the supply,
service, or construction item is available only from one
business, the sole source procurement method set forth in
subpart 3-4 of these rules shall be used.

(4) Division of Requirements. Procurement requirements
shall not be artificially divided to avoid using the other source
selection methods set forth in Section 63-56-410 of the Utah
Procurement Code.

3-302  Small Purchases of Supplies, Services or
Construction Between $5,000 and $50,000.

(1) Procedure. Insofar as it is practical for small purchases
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of supplies, services or construction between $5,000 and
$50,000, no less than two businesses shall be solicited to submit
electronic, telephone or written quotations. Award shall be
made to the business offering the lowest acceptable quotation.

(2) Records. The names of the businesses offering
quotations and the date and amount of each quotation shall be
recorded and maintained as a public record.

3-303 Small Purchases of $5,000 or Less.

The Chief Procurement Officer shall delegate to state
agencies the ability to make purchases up to $5,000 without
involvement of the Division of Purchasing and General
Services. For purchases up to $1,000, the agency may select the
best source without seeking competitive quotes. For purchases
over $1,000 and up to $5,000, agencies shall obtain price
competition, and shall purchase the item from the vendor
offering the lowest quote. Unless otherwise delegated requests
for all purchases over $5,000, and sole source purchases
exceeding $1,000 shall be submitted to the Division of
Purchasing and General Services.

3-304 Small Purchases of Services of Professionals,
Providers, and Consultants.

If it is expected that the services of professionals,
providers, and consultants can be procured for less than
$50,000, the procedures specified in this subpart may be used.

R33-3-4. Sole Source Procurement.

3-401 Conditions For Use of Sole Source Procurement.

Sole source procurement shall be used only if a
requirement is reasonably available from a single supplier. A
requirement for a particular proprietary item does not justify a
sole source procurement if there is more than one potential
bidder or offeror for that item.

Examples of circumstances which could necessitate sole
source procurement are:

(1) where the compatibility of equipment, accessories,
replacement parts, or service is the paramount consideration;

(2) where a sole supplier's item is needed for trial use or
testing;

(3) procurement of items for resale;

(4) procurement of public utility services.

The determination as to whether a procurement shall be
made as a sole source shall be made by the procurement officer.
Each request shall be submitted in writing by the using agency.
The officer may specify the application of the determination and
its duration. In cases of reasonable doubt, competition should
be solicited. Any request by a using agency that a procurement
be restricted to one potential contractor shall be accompanied by
an explanation as to why no other will be suitable or acceptable
to meet the need.

3-402 Negotiation in Sole Source Procurement.

The procurement officer shall conduct negotiations, as
appropriate, as to price, delivery, and terms.

3-403 Unsolicited Offers.

(1) Definition. An unsolicited offer is any offer other than
one submitted in response to a solicitation.

(2) Processing of Unsolicited Offers. If a purchasing
agency that receives an unsolicited offer is not authorized to
enter into a contract for the supplies or services offered, the head
of the agency shall forward the offer to the procurement officer
who has authority with respect to evaluation, acceptance, and
rejection of the unsolicited offers.

(3) Conditions for Consideration. To be considered for
evaluation an unsolicited offer:

(a) must be sufficiently detailed to allow a judgment to be
made concerning the potential utility of the offer to the
purchasing agency; and

(b) may be subject to testing under terms and conditions
specified by the agency.

R33-3-5. Emergency Procurements.

3-501 Definition of Emergency Conditions.

An emergency condition is a situation which creates a
threat to public health, welfare, or safety as may arise by reason
of floods, epidemics, riots, equipment failures, or other reason
as may be determined by the Chief Procurement Officer or
designee. The existence of this condition creates an immediate
and serious need for supplies, services, or construction that
cannot be met through normal procurement methods.

3-502 Scope of Emergency Procurements.

Emergency procurement shall be limited to only those
supplies, services, or construction items necessary to meet the
emergency.

3-503 Authority to Make Emergency Procurements.

The Chief Procurement Officer may delegate in writing to
any purchasing agency authority to make emergency
procurements of up to an amount set forth in the delegation.

3-504 Source Selection Methods.

(1) General. The source selection method used shall be
selected with a view to the end of assuring that the required
supplies, services, or construction items are procured in time to
meet the emergency. Given this constraint, competition that is
practicable shall be obtained.

(2) After Unsuccessful Competitive Sealed Bidding.
Competitive sealed bidding is unsuccessful when bids received
pursuant to an Invitation for Bids are unreasonable,
noncompetitive, or the low bid exceeds available funds as
certified by the appropriate fiscal officer, and time or other
circumstances will not permit the delay required to resolicit
competitive sealed bids. If emergency conditions exist after or
are brought about by an unsuccessful attempt to use competitive
sealed bidding, an emergency procurement may be made.

3-505 Determination of Emergency Procurement.

The procurement officer or the agency official responsible
for procurement shall make a written determination stating the
basis for an emergency procurement and for the selection of the
particular supplier. The determination shall be sent promptly to
the Chief Procurement Officer.

R33-3-6. Responsibility.

3-601 Standards of Responsibility.

(1) Standards. Among factors to be considered in
determining whether the standard of responsibility has been met
are whether a prospective contractor has:

(a)  available the appropriate financial, material,
equipment, facility, and personnel resources and expertise, or
the ability to obtain them, necessary to indicate capability to
meet all contractual requirements;

(b) asatisfactory record of integrity;

(c) qualified legally to contract with the purchasing
agency; and

(d) unreasonably failed to supply any necessary
information in connection with the inquiry concerning
responsibility.

Nothing shall prevent the procurement officer from
establishing additional responsibility standards for a particular
procurement, provided that these additional standards are set
forth in the solicitation.

(2) Information Pertaining To Responsibility. A
prospective contractor shall supply information requested by the
procurement officer concerning the responsibility of the
contractor. If the contractor fails to supply the requested
information, the procurement officer shall base the
determination of responsibility upon any available information
or may find the prospective contractor nonresponsible if the
failure is unreasonable.

3-602 Ability to Meet Standards.

The prospective contractor may demonstrate the
availability of necessary financing, equipment, facilities,
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expertise, and personnel by submitting upon request:

(1) evidence that the contractor possesses the necessary
items;

(2) acceptable plans to subcontract for the necessary items;
or

(3) a documented commitment from, or explicit
arrangement with, a satisfactory source to provide the necessary
items.

3-603
Required.

If a bidder or offeror who otherwise would have been
awarded a contract is found nonresponsible, a written
determination of nonresponsibility setting forth the basis of the
finding shall be prepared by the procurement officer. The
determination shall be made part of the procurement file.

Written Determination of Nonresponsibility

R33-3-7. Types of Contracts.

3-701 Policy Regarding Selection of Contract Types.

(1) General. The selection of an appropriate contract type
depends on factors such as the nature of the supplies, services,
or construction to be procured, the uncertainties which may be
involved in contract performance, and the extent to which the
purchasing agency or the contractor is to assume the risk of the
cost of performance of the contract. Contract types differ in the
degree of responsibility assumed by the contractor for the costs
of performance and the amount and kind of profit incentive
offered the contractor to achieve or exceed specified standards
or goals.

Among the factors to be considered in selecting any type of
contract are:

(a) the type and complexity of the supply, service, or
construction item being procured;

(b) the difficulty of estimating performance costs such as
the inability of the purchasing agency to develop definitive
specifications, to identify the risks to the contractor inherent in
the nature of the work to be performed, or otherwise to establish
clearly the requirements of the contract;

(c) the administrative costs to both parties;

(d) the degree to which the purchasing agency must
provide technical coordination during the performance of the
contract;

(e) the effect of the choice of the type of contract on the
amount of competition to be expected;

(f) the stability of material or commodity market prices or
wage levels;

(g) the urgency of the requirement;

(h) the length of contract performance; and

(i) federal requirements.

The purchasing agency should not contract in a manner that
would place an unreasonable economic risk on the contractor,
since this action would tend to jeopardize satisfactory
performance on the contract.

(2) Use of Unlisted Contract Types. The provisions of this
subpart list and define the principal contract types. In addition,
any other type of contract, except cost-plus-a-percentage-of-
cost, may be used provided the procurement officer determines
in writing that this use is in the purchasing agency's best interest.

3-702 Fixed-Price Contracts.

(1) General. A fixed-price contract is the preferred and
generally utilized type of contract. A fixed-price contract places
responsibility on the contractor for the delivery of the product
or the complete performance of the services or construction in
accordance with the contract terms at a price that may be firm or
subject to contractually specified adjustments. The fixed-price
contract is appropriate for use when there is a reasonably
definitive requirement, as in the case of construction or standard
commercial products. The use of a fixed-price contract when
risks are unknown or not readily measurable in terms of cost can
result in inflated prices and inadequate competition; poor

performance, disputes, and claims when performance proves
difficult; or excessive profits when anticipated contingencies do
not occur.

(2) Firm Fixed-Price Contract. A firm fixed-price contract
provides a price that is not subject to adjustment.

(3) Fixed-Price Contract with Price Adjustment.

(a) A fixed-price contract with price adjustment provides
for variation in the contract price under special conditions
defined in the contract, other than customary provisions
authorizing price adjustments due to modifications to the work.
The formula or other basis by which the adjustment in contract
price can be made shall be specified in the solicitation and the
resulting contract. However, clauses providing for most-
favored-customer prices for the purchasing agency, that is, the
price to the purchasing agency will be lowered to the lowest
priced sales to any other customer made during the contract
period, shall not be used. Examples of conditions under which
adjustments may be provided in fixed-price contracts are:

(i) changes in the contractor's labor contract rates;

(ii) changes due to rapid and substantial price fluctuations,
which can be related to an accepted index; and

(iii) when a general price change alters the base price.

(b) If the contract permits unilateral action by the
contractor to bring about the condition under which a price
increase may occur, the contract shall reserve to the purchasing
agency the right to reject the price increase and terminate the
contract without cost or damages. Notice of the price increase
shall be given by the contractor in the manner and within the
time specified in the contract.

3-703 Cost-Reimbursement Contracts.

(1) General. The cost-reimbursement contract provides for
payment to the contractor of allowable costs incurred in the
performance of the contract as determined in accordance with
part 7 of these rules and provided in the contract. This type of
contract establishes at the outset an estimated cost for the
performance of the contract and a dollar ceiling which the
contractor may not exceed without prior approval of subsequent
ratification by the procurement officer and, in addition, may
provide for payment of a fee. The contractor agrees to perform
as specified in the contract until the contract is completed or
until the costs reach the specified ceiling, whichever occurs first.

This contract type is appropriate when the uncertainties
involved in contract performance are of a magnitude that the
cost of contract performance cannot be estimated with sufficient
reasonableness to permit use of any type of fixed-price contract.
In addition, a cost-reimbursement contract necessitates
appropriate monitoring by purchasing agency personnel during
performance so as to give reasonable assurance that the
objectives of the contract are being met. It is particularly
suitable for research, development, and study-type contracts.

(2) Determination Prior to Use. A cost-reimbursement
contract may be used only when the procurement officer
determines in writing that:

(a) a contract is likely to be less costly to the purchasing
agency than any other type or that it is impracticable to obtain
otherwise, the supplies, services, or construction;

(b) the proposed contractor's accounting system will
permit timely development of all necessary cost data in the form
required by the specific contract type contemplated; and

(c) the proposed contractor's accounting system is
adequate to allocate costs in accordance with generally accepted
accounting principles.

(3) Cost Contract. A cost contract provides that the
contractor will be reimbursed for allowable costs incurred in
performing the contract.

(4) Cost-Plus-Fixed-Fee Contract. This is a cost-
reimbursement type contract which provides for payment to the
contractor of an agreed fixed fee in addition to reimbursement
of allowable, incurred costs. The fee is established at the time
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of contract award and does not vary whether the actual cost of
contract performance is greater or less than the initial estimated
cost established for the work. Thus, the fee is fixed but not the
contract amount because the final contract amount will depend
on the allowable costs reimbursed. The fee is subject to
adjustment only if the contract is modified to provide for an
increase or decrease in the work specified in the contract.

3-704 Cost Incentive Contracts.

(1) General. Cost incentive contracts provide for the
sharing of cost risks between the purchasing agency and the
contractor. This type of contract provides for the reimbursement
to the contractor of allowable costs incurred up to a ceiling
amount and establishes a formula in which the contractor is
rewarded for performing at less than target cost or is penalized
if it exceeds target cost. Profit or fee is dependent on how
effectively the contractor controls cost in the performance of the
contract.

(2) Fixed-Price Cost Incentive Contract.

(a) Description. In a fixed-price cost incentive contract,
the parties establish at the outset a target cost, a target profit, a
cost-sharing formula which provides a percentage increase or
decrease of the target profit depending on whether the cost of
performance is less than or exceeds the target cost, and a ceiling
price. After performance of the contract, the actual cost of
performance is arrived at based on the total incurred allowable
cost as determined in accordance with part 7 of these rules and
as provided in the contract. The final contract price is then
established in accordance with the cost-sharing formula using
the actual cost of performance. The final contract price may not
exceed the ceiling price. The contractor is obligated to complete
performance of the contract, and, if actual cost exceeds the
ceiling price, the contractor suffers a loss.

(b) Objective. The fixed-price cost incentive contract
serves three objectives. It permits the establishment of a firm
ceiling price for performance of the contract which takes into
account uncertainties and contingencies in the cost of
performance. It motivates the contractor to perform the contract
economically since cost is in inverse relation to profit; the lower
the cost, the higher the profit. It provides a flexible pricing
mechanism for establishing a cost sharing responsibility
between the purchasing agency and contractor depending on the
nature of the supplies, services, or construction being procured,
the length of the contract performance, and the performance
risks involved.

(3) Cost-Plus Contract with Cost Incentive Fee. In a cost-
plus contract with cost incentive fee, the parties establish at the
outset a target cost; a target fee; a cost-sharing formula for
increase or decrease of fee depending on whether actual cost of
performance is less than or exceeds the target cost, with
maximum and minimum fee limitations; and a cost ceiling
which represents the maximum amount which the purchasing
agency is obligated to reimburse the contractor. The contractor
continues performance until the work is complete or costs reach
the ceiling specified in the contract, whichever first occurs.
After performance is complete or costs reach the ceiling, the
total incurred, allowable costs reimbursed in accordance with
part 7 of these rules and as provided in the contract are applied
in the cost-sharing formula to establish the incentive fee payable
to the contractor. This type contract gives the contractor a
stronger incentive to efficiently manage the contract than a cost-
plus-fixed-fee contract provides.

(4) Determinations Required. Prior to entering into any
cost incentive contract, the procurement officer shall make the
written determination required by subsections 3-703(2)(b) and
(c) of these rules. In addition, prior to entering any cost-plus
contract with cost incentive fee, the procurement officer shall
include in the written determination the determination required
by subsection 3-703(2)(a) of these rules.

3-705 Performance Incentive Contracts.

In a performance incentive contract, the parties establish at
the outset a pricing basis for the contract, performance goals,
and a formula for increasing or decreasing the compensation if
the specified performance goals are exceeded or not met. For
example, early completion may entitle the contractor to a bonus
while late completion may entitle the purchasing agency to a
price decrease.

3-706 Time and Materials Contracts; Labor Hour
Contracts.

(1) Time and Materials Contracts. Time and materials
contracts provide for payment for materials at cost and labor
performed at an hourly rate which includes overhead and profit.
These contracts provide no incentives to minimize costs or
effectively manage the contract work. Consequently, all such
contracts shall contain a stated cost ceiling and shall be entered
into only after the procurement officer determines in writing
that:

(a) personnel have been assigned to closely monitor the
performance of the work; and

(b) no other type of contract will suitably serve the
purchasing agency's purpose.

(2) Labor Hour Contracts. A labor hour contract is the
same as a time and materials contract except the contractor
supplies no material. It is subject to the same considerations,
and the procurement officer shall make the same determinations
before it is used.

3-707 Definite Quantity and Indefinite Quantity Contracts.

(1) Definite Quantity. A definite quantity contract is a
fixed-price contract that provides for delivery of a specified
quantity of supplies or services either at specified times or when
ordered.

(2) Indefinite Quantity. An indefinite quantity contract is
a contract for an indefinite amount of supplies or services to be
furnished as ordered that establishes unit prices of a fixed-price
type. Generally an approximate quantity or the best information
available is stated in the solicitation. The contract may provide
a minimum quantity the purchasing agency is obligated to order
and may also provide for a maximum quantity provision that
limits the purchasing agency's obligation to order. The time of
performance of an indefinite quantity contract may be extended
upon agreement of the parties provided the extension is for 90
days or less and the procurement officer determines in writing
that it is not practical to award another contract at the time of
the extension.

(3) Requirements Contracts. A requirements contract isan
indefinite quantity contract for supplies or services that
obligates the purchasing agency to order all the actual, normal
requirements of designated using agencies during a specified
period of time; and for the protection of the purchasing agency
and the contractor. Invitations for Bids and resulting
requirements contracts shall include a provision. However, the
purchasing agency may reserve in the solicitation and in the
resulting contract the right to take bids separately if a particular
quantity requirement arises which exceeds an amount specified
in the contract. Requirements contracts shall contain an
exemption from ordering under the contract when the
procurement officer approves a finding that the supply or
service available under the contract will not meet a
nonrecurring, special need of the purchasing agency.

3-708 Progressive and Multiple Awards.

(1) Progressive Award. A progressive award is an award
of portions of a definite quantity requirement to more than one
contractor. Each portion is for a definite quantity and the sum
of the portions is the total definite quantity procured. A
progressive award may be in the purchasing agency's best
interest when awards to more than one bidder or offeror for
different amounts of the same item are needed to obtain the total
quantity or the time or times of delivery required.

(2) Multiple Award. A multiple award is an award of an
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indefinite quantity contract for one or more similar supplies or
services to more than one bidder or offeror, and the purchasing
agency is obligated to order all of its actual, normal
requirements for the specified supplies or services from those
contractors. A multiple award may be in the purchasing
agency's best interest when award to two or more bidders or
offerors for similar products is needed for adequate delivery,
service, or availability, or for product compatibility. In making
amultiple award, care shall be exercised to protect and promote
the principles of competitive solicitation. All eligible users of
the contract shall be named in the solicitation, and it shall be
mandatory that the requirements of the users that can be met
under the contract be obtained in accordance with the contract,
provided, that:

(a) the purchasing agency shall reserve the right to take
bids separately if a particular quantity requirement arises which
exceeds an amount specified in the contract; or

(b) the purchasing agency shall reserve the right to take
bids separately if the procurement officer approves a finding that
the supply or service available under the contract will not meet
a nonrecurring special need of the agency.

(3) Intent to Use. If a progressive or multiple award is
anticipated prior to issuing a solicitation, the method of award
shall be stated in the solicitation.

3-709 Leases.

(1) Use. A lease may be entered into provided:

(a) it is in the best interest of the purchasing agency;

(b) all conditions for renewal and costs of termination are
set forth in the lease; and

(c) the lease is not used to avoid a competitive
procurement.

(2) Competition. Lease and lease-purchase contracts are
subject to the requirements of competition which govern the
procurement of supplies.

(3) Lease with Purchase Option. A purchase option in a
lease may be exercised only if the lease containing the purchase
option was awarded under competitive bidding or competitive
proposals, unless the requirement can be met only by the supply
or facility being leased as determined in writing by the
procurement officer. Before exercising this option, the
procurement officer shall:

(a) investigate alternative means of procuring comparable
supplies or facilities; and

(b) compare estimated costs and benefits associated with
the alternative means and the exercise of the option, for
example, the benefit of buying new state of the art data
processing equipment compared to the estimated, initial savings
associated with exercise of a purchase option.

3-710 Multi-Year Contracts; Installment Payments.

(1) Use. A contract may be entered into which extends
beyond the current fiscal period provided any obligation for
payment in a succeeding fiscal period is subject to the
availability of funds.

(2) Termination. A multi-year contract may be terminated
without cost to the purchasing agency by reason of
unavailability of funds for the purpose or for lack of
performance by the contractor. Termination for other reason
shall be as provided by the contract.

(3) Installment Payments. Supply contracts may provide
for installment purchase payments, including interest charges,
over a period of time. Installment payments, however, should
be used judiciously in order to achieve economy and not to
avoid budgetary restraints, and shall be justified in writing by
the head of the using agency. Heads of using agencies shall be
responsible for ensuring that statutory or other prohibitions are
not violated by use of installment provisions and that all
budgetary or other required prior approvals are obtained. No
agreement shall be used unless provision for installment
payments is included in the solicitation document.

3-711 Contract Option.

(1) Provision. Any contract subject to an option for
renewal, extension, or purchase, shall have had a provision
included in the solicitation. When a contract is awarded by
competitive sealed bidding, exercise of the option shall be at the
purchasing agency's discretion only, and not subject to
agreement or acceptance by the contractor.

(2) Exercise of Option. Before exercising any option for
renewal, extension, or purchase, the procurement officer should
attempt to ascertain whether a competitive procurement is
practical, in terms of pertinent competitive and cost factors, and
would be more advantageous to the purchasing agency than
renewal or extension of the existing contract.

R33-3-8. Cost or Pricing Data and Analysis; Audits.

3-801 Scope.

This subpart sets forth the pricing policies which are
applicable to contracts of any type and any included price
adjustments when cost or pricing data are required to be
submitted.

3-802 Requirements for Cost or Pricing Data.

(1) Submission of Cost or Pricing Data - Required. Cost
or pricing data shall be required in support of a proposal leading
to:

(a) the pricing of any contract expected to exceed
$100,000 to be awarded by competitive sealed proposals or sole
source procurement; or

(b) the pricing of any adjustment to any contract, including
a contract, awarded by competitive sealed bidding, whether or
not cost pricing data was required in connection with the initial
pricing of the contract, as requested by the procurement officer.
However, this requirement shall not apply when unrelated and
separately priced adjustments for which cost or pricing data
would not be required are consolidated for administrative
convenience.

(2) Submission of Cost or Pricing Data - Permissive.
After making determination that circumstances warrant action,
the procurement officer may require the offeror or contractor to
submit cost or pricing data in any other situation except where
the contract award is made pursuant to competitive sealed
bidding. Generally, cost or pricing data should not be required
where the contract or modification is less than $2,000.
Moreover, when less than complete cost analysis will provide a
reasonable pricing result on awards or for change orders without
the submission of complete cost or pricing data, the
procurement officer shall request only that data considered
adequate to support the limited extent of the cost analysis
needed and need not require certification.

(3) Exceptions. Cost or pricing data need not be submitted
and certified:

(a) where the contract price is based on:

(i) adequate price competition;

(ii) established catalog prices or market prices, if trade
discounts are reflected in the prices; or

(iii) prices set by law or rule; or

(b) when the procurement officer determines in writing
that the requirements for submitting cost or pricing data may be
waived and the reasons for the waiver are stated in the
determination. A copy of the determination shall be kept in the
contract file and made available to the public upon request. If,
after cost or pricing data were initially requested and received,
it is determined that adequate price competition does exist, the
data need not be certified.

If, despite the existence of an established catalog price or
market price, the procurement officer considers that a price
appears unreasonable, cost or pricing data may be requested.
Where the reasonableness of the price can be assured by limited
data pertaining to the differences in the item or services,
requests should be so limited.
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3-803
Certification.

Cost or pricing data shall be submitted to the procurement
officer at the time and in the manner prescribed in these rules or
as otherwise from time to time prescribed by the procurement
officer. When the procurement officer requires the offeror or
contractor to submit cost or pricing data in support of any
proposal, the data shall either be actually submitted or
specifically identified in writing. When cost or pricing data is
required, the data is to be submitted prior to beginning price
negotiation and the offeror or contractor is required to keep the
submission current throughout the negotiations. The offeror or
contractor shall certify, as soon as practicable after agreement is
reached on price, that the cost or pricing data submitted is
accurate, complete, and current as of a mutually determined date
prior to reaching agreement. Certification shall be made using
the certificate set forth in section 3-804 of this subpart. A
refusal by the offeror to supply the required data shall be
referred to the procurement officer whose duty shall be to
determine in writing whether to disqualify the noncomplying
offeror, to defer award pending further investigation, or to enter
into the contract. A refusal by a contractor to submit the
required data to support a price adjustment shall be referred to
the procurement officer who shall determine in writing whether
to further investigate the price adjustment, not to allow any price
adjustment, or to set the amount of the price adjustment.

3-804 Certificate of Current Cost or Pricing Data.

(1) Form of Certificate. When cost or pricing data must be
certified, the certificate set forth below shall be included in the
contract file along with any award documentation required
under these rules. The offeror or contractor shall be required to
submit the certificate as soon as practicable after agreement is
reached on the contract price or adjustment.

"CERTIFICATE OF CURRENT COST OR PRICING
DATA

This is to certify that, to the best of my knowledge and
belief, cost or pricing data as defined in the Utah Procurement
Rules submitted, either actually or by specific identification in
writing, to the procurement officer in support of . . ., are
accurate, complete, and current as of date, month and year. . .
The effective date shall be the date when price negotiations were
concluded and the contract price was agreed to. The
responsibility of the offeror or contractor is not limited by the
personal knowledge of the offeror's or contractor's negotiator if
the offeror or contractor had information reasonably available at
the time of agreement, showing that the negotiated price is not
based on accurate, complete, and current data.

This certification includes the cost or pricing data
supporting any advance agreement(s) between the offeror and
the purchasing agency which are part of the proposal.

Firm

Name

Title

Date of Execution . . . (This date should be as close as
practical to the date when the price negotiations were concluded
and the contract price was agreed to.)"

(End of Certificate)

(2) Limitation of Representation. Because the certificate
pertains to cost or pricing data, it is not to be construed as a
representation as to the accuracy of the offeror's or contractor's
judgment on the estimated portion of future costs or projections.
It does, however, apply to the data upon which the offeror's or
contractor's judgment is based. A certificate of current cost or
pricing data is not a substitute for examination and analysis of
the offeror's or contractor's proposal.

(3) Inclusion of Notice and Contract Clause. Whenever it
is anticipated that a certificate of current cost or pricing data
may be required, a clause giving notice of this requirement shall
be included in the solicitation. If a certificate is required, the

Submission of Cost or Pricing Data and

contract shall include a clause giving the purchasing agency a
contract right to a price adjustment, that is, to a reduction in the
price to what it would have been if the contractor had submitted
accurate, complete, and current data.

(4) Exercise of Option. The exercise of an option at the
price established in the initial negotiation in which certified cost
or pricing data were used does not require recertification or
further submission of data.

3-805 Defective Cost or Pricing Data.

(1) Overstated Cost or Pricing Data. If certified cost or
pricing data is subsequently found to have been inaccurate,
incomplete, or noncurrent as of the date stated in the certificate,
the purchasing agency shall be entitled to an adjustment of the
contract price, including profit or fee, to exclude any significant
sum by which the price, including profit or fee, was increased
because of the defective data. It is assumed that overstated cost
or pricing data increased the contract price in the amount of the
defect plus related overhead and profit or fee. Unless there is a
clear indication that the defective data were not used or relied
upon, the price should be reduced in this amount. In
establishing that the defective data caused an increase in the
contract price, the procurement officer is not expected to
reconstruct the negotiation by speculating as to what would
have been the mental attitudes of the negotiating parties if the
correct data had been submitted at the time of agreement on
price.

(2) Understated Cost or Pricing Data. In determining the
amount of an adjustment, the contractor shall be entitled to an
adjustment for any understated cost or pricing data submitted in
support of price negotiations for the same pricing action up to
the amount of the purchasing agency's claim for over stated cost
or pricing data arising out of the same pricing action.

(3) Dispute as to Amount. If the contractor and the
procurement officer cannot agree as to the amount of adjustment
due to defective cost or pricing data, the procurement officer
shall set an amount in accordance with subsections 3-805(1) and
3-805(2) of this subpart.

3-806 Price Analysis Techniques.

Price analysis is used to determine if a price is reasonable
and acceptable. It involves a comparison of the prices for the
same or similar items or services. Examples of price analysis
criteria include:

(1) price submissions of other prospective bidders or
offerors;

(2) prior price quotations and contract prices charged by
any bidder, offeror, or contractor;

(3) prices published in catalogs or price lists; and

(4) prices available on the open market.

In making an analysis, consideration must be given to any
differing delivery factors and contractual provisions, terms and
conditions.

3-807 Cost Analysis Techniques.

(1) General. Cost analysis includes the appropriate
verification of cost or pricing data, and the use of this data to
evaluate:

(a) specific elements of costs;

(b) the necessity for certain costs;

(c) the reasonableness of amounts estimated for the
necessary costs;

(d) the reasonableness of allowances for contingencies;

(e) the basis used for allocation of indirect costs;

(f) the appropriateness of allocations of particular indirect
costs to the proposed contract; and

(g) the reasonableness of the total cost or price.

(2) Evaluations. Evaluations of cost or pricing data should
include comparisons of costs and prices of an offeror's cost
estimates with those of other offerors and any independent price
and cost estimates. They shall also include consideration of
whether the costs are reasonable and allocable under these rules.
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3-808 Audit.

(1) The procurement officer may, at reasonable times and
places, audit or cause to be audited, the books and records of a
contractor, prospective contractor, subcontractor, or prospective
subcontractor which are related to:

(a) the cost or pricing data submitted;

(b) a contract, including subcontracts, other than a firm
fixed-price contract, awarded pursuant to these rules and the
Utah Procurement Code.

(2) An audit performed by an auditor selected or approved
by the procurement officer shall be submitted containing at least
the following information:

(a) for cost and pricing data audits:

(i) a description of the original proposal and all
submissions of cost or pricing data;

(i) an explanation of the basis and the method used in
preparing the proposal;

(iii) a statement identifying any cost or pricing data not
submitted but examined by the auditor which has a significant
affect on the proposed cost or price;

(iv) a description of any deficiency in the cost or pricing
data submitted and an explanation of its affect on the proposal;

(v) a statement summarizing those major points where
there is a disagreement as to the cost or pricing data submitted;
and

(vi) astatement identifying any information obtained from
other sources;

(b) the number of invoices or reimbursement vouchers
submitted by the contractor or subcontractor for payment;

(c) the use of federal assistance funds; or

(d) the fluctuation of market prices affecting the contract.

The scope of the audit may be limited by the procurement
officer.

(3) For contract audits, the scope of the report will depend
on the scope of the audit ordered. However, the report should
contain specific reference to the terms of the contract to which
the audited data relates and a statement of the degree to which
the auditor believes the audited data evidence compliance with
those terms.

3-809 Retention of Books and Records.

(1) Relating to Cost and Pricing Data. Any contractor who
receives a contract, change order, or contract modification for
which cost or pricing data is required shall maintain the books
and records that relate to the cost or pricing data for three years
from the date of final payment under the contract.

(2) Relating to Other than Firm Fixed-Price Contracts.
Books and records that relate to a contract in excess of $25,000,
including subcontracts, other than a firm fixed-price contract,
shall be maintained:

(a) by a contractor, for three years from the date of final
payment under the contract; and

(b) by a subcontractor, for three years from the date of
final payment under the subcontract.

R33-3-9. Plant or Site Inspection; Inspection of Supplies or
Services.

3-901 Inspection of Plant or Site.

Circumstances under which the purchasing agency may
perform inspections include inspections of the contractor's plant
or site in order to determine:

(1) whether the standards set forth in section 3-601 have
been met or are capable of being met; and

(2) if the contract is being performed in accordance with
its terms.

3-902 Access to Plant or Place of Business.

The purchasing agency may enter a contractor's or
subcontractor's plant or place of business to:

(1) inspect supplies or services for acceptance by the
purchasing agency pursuant to the terms of a contract;

(2) audit cost or pricing data or audit the books and
records of any contractor or subcontractor pursuant to Section
63-56-415 subsection (5) of the Utah Procurement Code; and

(3) investigate in connection with an action to debar or
suspend a person from consideration for award of contracts
pursuant to Section 63-56-804 of the Utah Procurement Code.

3-903 Inspection of Supplies and Services.

(1) Provisions for Inspection. Contracts may provide that
the purchasing agency may inspect supplies and services at the
contractor's or subcontractor's facility and perform tests to
determine whether they conform to solicitation requirements or,
after award, to contract requirements, and are acceptable. These
inspections and tests shall be conducted in accordance with the
terms of the solicitation and contract.

(2) Trial Use and Testing. The procurement officer is
authorized to establish operational procedures governing the
testing and trial use of various equipment, materials, and
supplies by any using agency, and the relevance and use of
resulting information to specifications and procurements.

3-904 Conduct of Inspections.

(1) Inspectors. Inspections or tests shall be performed so
as not to unduly delay the work of the contractor or
subcontractor. No inspector may change any provision of the
specifications or the contract without written authorization of
the procurement officer. The presence or absence of an
inspector shall not relieve the contractor or subcontractor from
any requirements of the contract.

(2) Location. When an inspection is made in the plant or
place of business of a contractor or subcontractor, the contractor
or subcontractor shall provide without charge all reasonable
facilities and assistance for the safety and convenience of the
person performing the inspection or testing.

(3) Time. Inspection or testing of supplies and services
performed at the plant or place of business of any contractor or
subcontractor shall be performed at reasonable times.

3-905 Inspection of Construction Projects.

On-site inspection of construction shall be performed in
accordance with the terms of the contract.

KEY: government purchasing
February 21, 2006
Notice of Continuation November 23, 2007
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R33. Administrative Services, Purchasing and General
Services.

R33-4. Specifications.

R33-4-1. General Provisions.

4-101 General Purpose and Policies.

(1) Purpose. Specifications shall be drafted with the
objective of clearly describing the purchasing agency's
requirements and of encouraging competition. The purpose of
a specification is to serve as a basis for obtaining a supply,
service, or construction item adequate and suitable for the
purchasing agency's needs in a cost effective manner, taking into
account, to the extent practicable, the costs of ownership and
operation as well as initial acquisition costs.

(2) Use of Functional or Performance Descriptions.
Specifications shall, to the extent practicable, emphasize
functional or performance criteria while limiting design or other
detailed physical descriptions to those necessary to meet the
needs of the purchasing agency. To facilitate the use of the
criteria, using agencies shall endeavor to include as a part of
their purchase requisitions the principal functional or
performance needs to be met. It is recognized, however, that the
preference for use of functional or performance specifications is
primarily applicable to the procurement of supplies and services.
This preference is often not practicable in construction, apart
from the procurement of supply-type items for a construction
project.

(3) Preference for Commercially Available Products. Itis
the general policy that requirements be satisfied by standard
commercial products whenever practicable.

4-102 Availability of Documents.

Except for testing and confidential data, specifications and
any written determination or other document generated or used
in the development of a specification shall be available for
public inspection.

4-103 Emergency Authority.

In the event of an emergency, as determined by the
procurement officer, the purchasing agency may procure by any
reasonable means, with any available specifications, without
regard to the provision of these rules.

4-104 Procedures for the Development of Specifications.

(1) Provisions of General Application.

(a) Application of Section. This section applies to all
persons who may prepare a specification.

(b) Specification of Alternates May Be Included. A
specification may provide alternate descriptions of supplies,
services, or construction items where two or more design,
functional, or performance criteria will satisfactorily meet the
purchasing agency's requirements.

(c) Contractual Requirements Not to Be Included. To the
extent feasible, a specification shall not include any solicitation
or contract term or condition as a requirement for time or place
of bid opening, time of delivery, payment, liquidated damages,
or qualification of bidders.

(d) Use of Existing Specifications. Ifa specification for a
common or general use item has been developed in accordance
with subsection (2) (a) of this section or a qualified products list
has been developed in accordance with subsection (2) (d) of this
section for a particular supply, service, or construction item, or
need, it shall be used unless the procurement officer makes a
written determination that its use is not in the purchasing
agency's best interest and that another specification shall be
used.

(e) The procurement officer should provide for the
periodic review of specifications to determine whether any
existing specification needs revision, or a new specification is
needed to reflect changes in:

(i) the state of the art;

(ii) the characteristics of the available supplies, services,
or construction items; or

(iii) needs of the using agency.

(f) The procurement officer may allow others to prepare
specifications for the purchasing agency's use in making
procurements when there will be no substantial conflict of
interest involved and it is otherwise in the best interests of the
purchasing agency as determined by the procurement officer.

(2) Special Additional Procedures.

(a) Specifications for Common or General Use Items.

(i) Preparation and Utilization. A standard specification
for common or general use shall, to the extent practicable, be
prepared and utilized when a supply, service, or construction
item is used in common by several using agencies or used
repeatedly by one using agency, and the characteristics of the
supply, service, or construction item as commercially produced
or provided remain relatively stable while the frequency or
volume of procurements is significant, or where the purchasing
agency's recurring needs require uniquely designed or specially
produced items.

(i) Final Approval. Final approval of a proposed
specification for a common or general use item shall be given
only by the procurement officer.

(iii) Revisions and Cancellations. All revisions to or
cancellations of specifications for common or general use items
may be made upon approval of the procurement officer.

(b) Brand Name or Equal Specification.

(i) Brand name or equal specifications may be used when
the procurement officer determines that a specification is in the
purchasing agency's best interest.

(i1) Designation of Several Brands. Brand name or equal
specification shall seek to designate as many different brands as
are practicable as "or equal" references and shall state that
products substantially equivalent to those designated will be
considered for award.

(iii) Required Characteristics. Unless the procurement
officer authorized to finally approve specifications determines
that the essential characteristics of the brand names included in
the specifications are commonly known in the industry or trade,
brand name or equal specifications shall include a description
of the particular design and functional or performance
characteristics which are required.

(iv) Nonrestrictive Use of Brand Name or Equal
Specifications. Where a brand name or equal specification is
used in a solicitation, the solicitation shall contain explanatory
language that the use of a brand name is for the purpose of
designating the standard of quality, performance, and
characteristics desired and is not intended to limit or restrict
competition.

(c) Brand Name Specification.

(i) Use. Since use of a brand name specification is
restrictive, a specification may be used when the procurement
officer or designee makes a written determination. The
determination may be in any form deemed acceptable to the
chief procurement officer, as a purchase evaluation, or a
statement of single source justification. The written statement
must state specific reasons for use of the brand name
specification.

(ii) Competition. The procurement officer shall seek to
identify sources from which the designated brand name item or
items can be obtained and shall solicit sources to achieve
whatever degree of competition is practicable. If only one
source can supply the requirement, the procurement shall be
made under Section 63-56-410 of the Utah Procurement Code.

(d) Qualified Products List.

(i) Use. A qualified products list may be developed with
the approval of the Chief Procurement Officer, or the head of a
purchasing or using agency authorized to develop qualified
products lists, when testing or examination of the supplies or
construction items prior to issuance of the solicitation is
desirable or necessary in order to satisfy purchasing agency
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requirements.

(i) Solicitation. When developing a qualified products
list, a representative group of potential suppliers shall be
solicited to submit products for testing and examination to
determine acceptability for inclusion on a qualified products list.
Any potential supplier, even though not solicited, may offer
products for consideration in accordance with any schedule or
procedure established for this purpose.

(iii) Testing and Confidential Data. Inclusion on a
qualified products list shall be based on results of tests or
examinations conducted in accordance with prior established
requirements. Except as otherwise provided by law, trade
secrets, test data, and similar information provided by the
supplier will be kept confidential when requested in writing by
the supplier. However, qualified products lists' test results shall
be made public, but in a manner so as to protect the
confidentiality of the identity of the competitors by, for example,
using numerical designations.

KEY: government purchasing
1988 63-56
Notice of Continuation November 23, 2007
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R33. Administrative Services, Purchasing and General
Services.

R33-5. Construction and Architect-Engineer Selection.
R33-5-101. Purpose and Authority.

As required by Sections 63-56-501, 63-56-504 (2), 63-56-
506 and 63-56-601 (1), this rule contains provisions applicable
to:

(1) selecting the appropriate method of management for
construction contracts, that is, the contracting method and
configuration that will most likely result in timely, economical,
and otherwise successful completion of the construction project.

(2) establishing appropriate bid, performance, and payment
bond requirements including criteria allowing for waiver of
these requirements.

(3) governing appropriate contract provisions.

R33-5-102. Application.

The provisions of this chapter shall apply to all
procurements of construction which are estimated to be greater
than $50,000. Procurement of construction expected to be less
than $50,000 shall be made in accordance with R33-3-3 (Small
Purchases) except bid, performance and payment bonds shall be
required unless waived in accordance with R33-5-355 (Waiver
of Bonding Requirements on Small Projects).

R33-5-201. Methods of Construction Contract Management.

(1) Application. This section contains provisions
applicable to the selection of the appropriate type of
construction contract management.

(2) Flexibility. Itis intended that the Procurement Officer
have sufficient flexibility in formulating the construction
contract management method for a particular project to fulfill
the needs of the procuring agencies. In each instance
consideration commensurate with the project's size and
importance should be given to all the appropriate and effective
means of obtaining both the design and construction of the
project. The methods for achieving the purposes set forth in this
rule are not to be construed as an exclusive list.

(3) Selecting the Method of Construction Contracting. In
selecting the construction contracting method, the Procurement
Officer should consider the results achieved on similar projects
in the past and the methods used. Consideration should be
given to all appropriate and effective methods and their
comparative advantages and disadvantages and how they might
be adapted or combined to fulfill the needs of the procuring
agencies.

(4) Criteria for Selecting Construction Contracting
Methods. Before choosing the construction contracting method
to use, a careful assessment must be made by the Procurement
Officer of requirements the project must satisfy and those other
characteristics that would be desirable. Some of the factors to
consider are:

(a) when the project must be ready to be occupied;

(b) the type of project, for example, housing, offices, labs,
heavy or specialized construction;

(c) the extent to which the requirements of the procuring
agencies and the ways in which they are to be met are known;

(d) the location of the project;

(e) the size, scope, complexity, and economics of the
project;

(f) the amount and type of financing available for the
project, including whether the budget is fixed or what the source
of funding is, for example, general or special appropriation,
federal assistance moneys, general obligation bonds or revenue
bonds, lapsing/nonlapsing status and legislative intent language;

(g) the availability, qualification, and experience of State
personnel to be assigned to the project and how much time the
State personnel can devote to the project;

(h) the availability, experience and qualifications of

outside consultants and contractors to complete the project
under the various methods being considered.

(5) General Descriptions.

(a) Use of Descriptions. The following descriptions are
provided for the more common contracting methods. The
methods described are not all mutually exclusive and may be
combined on a project. These descriptions are not intended to
be fixed in respect to all construction projects of the State. In
each project, these descriptions may be adapted to fit the
circumstances of that project. However, the Procurement
Officer should endeavor to ensure that these terms are described
adequately in the appropriate contracts, are not used in a
misleading manner, and are understood by all relevant parties.

(b) Single Prime Contractor. The single prime contractor
method is typified by one business, acting as a general
contractor, contracting with the state to timely complete an
entire construction project in accordance with drawings and
specifications provided by the state. Generally the drawings and
specifications are prepared by an architectural or engineering
firm under contract with the state. Further, while the general
contractor may take responsibility for successful completion of
the project, much of the work may be performed by specialty
contractors with whom the prime contractor has entered into
subcontracts.

(c) Multiple Prime Contractors. Under the multiple prime
contractor method, the State or the State's agent contracts
directly with a number of specialty contractors to complete
portions of the project in accordance with the State's drawings
and specifications. The State or its agent may have primary
responsibility for successful completion of the entire project, or
the contracts may provide that one of the multiple prime
contractors has this responsibility.

(d) Design-Build. In a design-build project, a business
contracts directly with the State to meet the State's requirements
as described in a set of performance specifications. Design
responsibility and construction responsibility both rest with the
design-build contractor. This method can include instances
where the design-build contractor supplies the site as part of the
package.

(e) Construction Manager. A construction manager is a
person experienced in construction that has the ability to
evaluate and to implement drawings and specifications as they
affect time, cost, and quality of construction and the ability to
coordinate the construction of the project, including the
administration of change orders. The State may contract with
the construction manager early in a project to assist in the
development of a cost effective design. The construction
manager may become the single prime contractor, or may
guarantee that the project will be completed on time and will not
exceed a specified maximum price. This method is frequently
used on fast track projects with the construction manager
obtaining subcontractors through the issuance of multiple bid
packages as the design is developed. The procurement of a
construction manager may be based, among other criteria, on
proposals for a management fee which is either a lump sum or
a percentage of construction costs with a guaranteed maximum
cost. If the design is sufficiently developed prior to the
selection of a construction manager, the procurement may be
based on proposals for a lump sum or guaranteed maximum cost
for the construction of the project. The contract with the
construction manager may provide for a sharing of any savings
which are achieved below the guaranteed maximum cost.

(f) Sequential Design and Construction. Sequential design
and construction denotes a method in which design of
substantially the entire structure is completed prior to beginning
the construction process.

(g) Phased Design and Construction. Phased design and
construction denotes a method in which construction is begun
when appropriate portions have been designed but before design
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of the entire structure has been completed. This method is also
known as fast track construction.

R33-5-220. Selection Documentation.

The Procurement Officer shall include in the contract file
a written statement, describing the construction contracting
method chosen and the facts and conclusions which led to the
selection of that method. The statement shall demonstrate that
the State's requirements and resources, and the various groups
of potential contractors were appropriately considered in making
the selection.

R33-5-230. Single Prime Contractor: Use with Sequential
Design and Construction.

When a single prime contractor is used with the sequential
design and construction method, comprehensive plans and
specifications that are precise enough shall be prepared to allow
prospective prime (general) contractors to submit a competitive
sealed bid. The prime contractor awarded the contract shall be
responsible for the coordination of the specialty subcontractors
and for the timely completion of the project at the price
specified in the contract. The architect-engineer, the State
project manager, and, if used, the construction manager shall
monitor the progress of the project and otherwise represent the
State's interest as required by contract.
R33-5-231. Single Prime Contractor: Use with Phased
Design and Construction.

A single prime contractor may be used with the phased
design and construction method. Under this approach, the State
will let contracts for early construction phases to specialty
contractors and when the plans and specifications are
sufficiently complete to allow bids to be made will let the major
project contract to a prime contractor. If the State finds it
administratively and economically advantageous, the State may
transfer or assign to the prime contractor the administration of
the specialty contracts it let earlier.

R33-5-232.
Provisions.
The rights, duties, and responsibilities of the State
representatives, the architect-engineer, prime contractor(s), and,
if applicable, the construction manager and any specialty
contractors awarded projects with the State shall be carefully
detailed in contracts. If phased design and construction is used,
administration of ongoing specialty contracts let before the
prime contract will have to be transferred or assigned to the
prime contractor. The terms of this assignment or transfer
(including the duties of the State to ensure that the specialty
contractors are at a certain point of completion at the time of
assignment), what liability to the specialty contractors remains
with the State after assignment, if any, and what duties and
responsibilities the prime contractor has with respect to the
assigned specialty contractors shall all be set forth in the
specialty contracts and the contract with the prime contractor.

Single Prime Contractor:  Contractual

R33-5-240. Multiple Prime Contractors: Use with
Sequential Design and Construction, and with Phased Design
and Construction.

(1) Multiple prime contractors may be used with sequential
design and construction by splitting the plans and specifications
into packages pertinent to recognized trade specialties. The
State may undertake to manage and coordinate the project's
work or contracts with a construction manager. The contracts
may provide that responsibility for successful completion of the
entire project rests with the State, the State's agent, or one of the
multiple prime contractors. The contracts shall specify where
this responsibility shall rest.

(2) Multiple prime contractors may be used with phased

design and construction only when the architect-engineer's work
is closely coordinated with the specialty contractors' work.
Under this method, the specialty contractors shall contract
directly with the State or with its construction manager.

R33-5-241.
Provisions.

Whenever multiple prime contractors are used, the contract
between the State and each prime contractor shall:

(1) state the scope of each contractor's responsibility.

(2) identify when the portions of its work are to be
complete.

(3) provide for a system of timely reports on progress of
the contractor's work and problems encountered.

(4) specify that each contractor is liable for damages
caused other contractors and the State whether because of delay
or otherwise.

(5) clearly delineate in all the parties' contracts the duties
and authority of the State representative, the architect-engineer
and, if one is employed, the construction manager with respect
to the specialty contractors.

These contract clauses may not relieve the State of liability
if it fails to properly coordinate and manage the project.

Multiple Prime Contractors: Contractual

R33-5-250. Design-Build or Turnkey: Use.
The use of design-build or turnkey method is not
authorized under R33-5.

R33-5-251.
Provisions.

The contract documents shall:

(1) delineate clearly the State's rights to inspect plans and
specifications, and the construction work in progress.

(2) indicate precisely what constitutes completion of the
project by the contractor.

Design-Build or Turnkey: Contractual

R33-5-260. Construction Manager: Use.

(1) The State may contract with the construction manager
early in a project to assist in the development of a cost effective
design. The construction manager may become the single prime
contractor, or may guarantee that the project will be completed
on time and will not exceed a specified maximum price. This
method is frequently used on fast track projects with the
construction manager obtaining subcontractors through the
issuance of multiple bid packages as the design is developed.
The procurement of a construction manager may be based,
among other criteria, on proposals for a management fee which
is either a lump sum or a percentage of construction costs with
a guaranteed maximum cost. If the design is sufficiently
developed prior to the selection of a construction manager, the
procurement may be based on proposals for a lump sum or
guaranteed maximum cost for the construction of the project.
The contract with the construction manager may provide for a
sharing of any savings which are achieved below the guaranteed
maximum cost.

(2) When entering into any subcontract that was not
specifically included in the construction manager's cost proposal
submitted at the time the contract manager was selected, the
construction manager shall procure that subcontractor by using
one of'the source selection methods authorized by these rules in
the same manner as if the subcontract work was procured
directly by the state.

R33-5-262. Construction Manager: Contractual Provisions.
The construction managers contract shall clearly set forth
the duties and authority of the construction manager in respect
to all the participants in the project. The contract shall also
define the liability of the State and the construction manager for
failure to properly coordinate specialty contractors' work.
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R33-5-270. Sequential Design and Construction: Use.

When the state selects the sequential design and
construction method, it shall gather a team to design the project
and provide a complete set of drawings and specifications to use
in awarding the construction contract or contracts. When this
team uses a construction manager he may, in addition to
reviewing the drawings and specifications, assist in separating
them into packets when multiple prime contractors are used.
Except for redesign necessitated by changes in State
requirements or problems encountered during construction,
design is complete at the time construction has begun.

R33-5-280. Phased Design and Construction: Use.

When the phased design and construction method is used
the architect-engineer, and construction manager, (if one is
used) shall resolve major design decisions, and shall prepare the
detail design work in the sequence necessary to construct the
project. Thus construction can begin before design is complete
for the entire project. Construction shall only begin after the
State's requirements are set, the overall (schematic) design is
complete, and the complete drawings and specifications for the
first construction phase are ready. The construction manager
may also assist in packaging the various specialty contracts and
to managing the work under those contracts.

R33-5-281. Phased Design and Construction: Contractual
Provisions.

Contracts shall clearly establish:

(1) architect-engineer's obligation to design the project in
a manner that allows for phased construction to allow phasing
of project design.

(2) specialty contractors scope of work and duties to other
contractors and the State.

(3) the management rights of the State and its construction
manager when used.

R33-5-311. Bid Security: General.

Invitations for Bids on State construction contracts
estimated to exceed $50,000 shall require the submission of bid
security in an amount equal to at least 5% of the bid, at the time
the bid is submitted. If a contractor fails to accompany its bid
with the required bid security, the bid shall be deemed
nonresponsive, in accordance with Section R33-3-112 (Bid
Evaluation and Award, Responsibility and Responsiveness)
except as provided by Section R33-5-313 (Nonsubstantial
Failure to Comply).

R33-5-312. Bid Security: Acceptable Bid Security.

Acceptable bid security shall be limited to:

(a) a bid bond in a form satisfactory to the State
underwritten by a company licensed to issue bid bonds in this
State;

(b) a cashiers, certified, or official check drawn by a
federally insured financial institution; or

(c) cash.

R33-5-313. Bid Security: Nonsubstantial Failure to Comply.

If a bid does not comply with the security requirements of
this Rule, the bid shall be rejected as nonresponsive, unless the
failure to comply is determined by the Chief Procurement
Officer, the head of a Purchasing Agency, or the designee of
such officer to be nonsubstantial where:

(a) only one bid is received, and there is not sufficient time
to rebid the contract;

(b) the amount of the bid security submitted, though less
than the amount required by the Invitation for Bids, is equal to
or greater than the difference in the price stated in the next
higher acceptable bid; or

(c) the bid guarantee becomes inadequate as a result of the

correction of a mistake in the bid or bid modification in
accordance with Section R33-3-111 (Mistakes in Bids), if the
bidder increases the amount of guarantee to required limits
within 48 hours after the bid opening.

R33-5-321. Performance Bonds: General.

A performance bond is required for all construction
contracts in excess of $50,000, in the amount of 100% of the
contract price. The performance bond shall be delivered by the
contractor to the State at the same time the contract is executed.
If a contractor fails to deliver the required performance bond,
the contractor's bid shall be rejected, its bid security shall be
enforced, and award of the contract shall be made to the next
lowest bidder in accordance with Section R33-3-112 (Bid
Evaluation and Award, Responsibility and Responsiveness).

R33-5-331. Payment Bonds: General.

A payment bond is required for all construction contracts
in excess of $50,000, in the amount of 100% of the contract
price. The payment bond shall be delivered by the contractor to
the State at the same time the contract is executed. If a
contractor fails to deliver the required payment bond, the
contractor's bid shall be rejected, its bid security shall be
enforced, and award of the contract shall be made to the next
lowest bidder in accordance with Section R33-3-112 (Bid
Evaluation and Award, Responsibility and Responsiveness).

R33-5-341. Bond Forms.

(a) Bid Bonds, Payment Bonds and Performance Bonds
must be from sureties meeting the requirements of Subsection
R33-5-341(b) and must be on the exact bond forms most
recently adopted by the Board and on file with the chief
procurement officer, except bid bonds for projects under
$1,000,000 as provided by subparagraph (c).

(b) Surety firm requirements. All surety firms must be
authorized to do business in the State of Utah and be listed in
the U.S. Department of the Treasury Circular 570, Companies
Holding Certificates of Authority as Acceptable Securities on
Federal Bonds and as Acceptable Reinsuring Companies for an
amount not less than the amount of the bond to be issued. A
cosurety may be utilized to satisfy this requirement.

(c) For projects estimated to cost less than $1,000,000 the
State may accept bid bonds on forms provided by appropriately
licensed sureties. For projects estimated to exceed $1,000,000
the bid bond shall be on the exact bid bond forms adopted by
the board as required by R33-5-341(a).

R33-5-350.
Project.

The chief procurement officer, or head of the purchasing
agency, may waive the bonding requirement if he finds, in
writing, that bonds cannot reasonably be obtained for the work
involved. Prior to waiver of the bonding requirement, the head
of'the requesting agency or designee shall agree in writing to the
waiver. The agency will also be advised that the State cannot
waive the liability associated with a judgment against the State,
in the event of non-payment to a subcontractor or supplier. In
the event of a judgment, the requesting agency would be
required to make payment to the injured party.

Waiver of Bonding Requirements on Any

R33-5-355. Waiver of Bonding Requirements on Small
Projects.

The Chief Procurement Officer, or designated procurement
official, may elect not to require a Performance or Payment
Bond as required under Section 63-56-504 Utah Code
Annotated, 1953 as amended, if the estimated total procurement
does not exceed $50,000. Prior to waiver of the bonding
requirement, the head of the requesting agency or designee shall
agree in writing to the waiver. The agency will also be advised
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that the State cannot waive the liability associated with a
judgment against the State, in the event of non-payment to a
subcontractor or supplier. In the event of a judgment, the
requesting agency would be required to make payment to the
injured party.

R33-5-401. Construction Contract Clauses: Introduction.
The contract clauses presented in this rule are promulgated
for use in construction contracts in accordance with Section 63-
56-601 (Contract Clauses) of the Utah Procurement Code.
Alternative clauses are provided in one instance to permit
accommodation of differing contract situations.

R33-5-402. Mandatory Construction Contract Clauses.

The following construction contract clauses shall be
included in all construction contracts: R33-5-420 Changes
Clause; R33-5-440 Suspension of Work Clause; R33-5-460
Price Adjustment Clause; R33-5-470 Claims Based on a
Procurement Officer's Actions or Omissions Clause; R33-5-480
Default Delay - Time Extension Clause; R33-5-495 Termination
for Convenience Clause; R33-5-497 Remedies Clause.

R33-5-403. Optional Construction Contract Clauses.

The following construction contract clauses may optionally
be used in appropriate contracting situations: R33-5-430
Variations in Estimated Quantities Clause; R33-5-450 Differing
Site Conditions Clause; R33-5-490 Liquidated Damages Clause.

R33-5-410. Construction Contract Clauses: Revisions to
Contract Clauses.

The clauses set forth in this rule may be varied for use in a
particular contract when, pursuant to the provisions of Section
63-56-601 (Contract Clauses) of the Utah Procurement Code,
the Chief Procurement Officer or the head of a Purchasing
Agency makes a written determination describing the
circumstances justifying the variation or variations.

Any material variation from these clauses shall be
described in the solicitation documents in substantially the
following form:

"Clause No. ..... , entitled ............... , is not a part of the
general terms and conditions of this contract, and has been
replaced by Special Clause No. ....., entitled ................. Your
attention is specifically directed to this clause."

R33-5-420. Construction Contract Clauses: Changes
Clause.
"CHANGES

(1) Change Order. The Procurement Officer, at any time,
and without notice to the sureties, in a signed writing designated
or indicated to be a change order, may order:

(a) changes in the work within the scope of the contract;
and

(b) changes in the time for performance of the contract that
do not alter the scope of the contract.

(2) Adjustment of Price or Time for Performance. If any
such change order increases or decreases the contractor's cost of,
or the time required for, performance of any part of the work
under this contract, whether or not changed by the order, an
adjustment shall be made and the contract modified in writing
accordingly. Any adjustment in contract price made pursuant to
this clause shall be determined in accordance with the Price
Adjustment Clause of this contract.

Failure of the parties to agree to an adjustment shall not
excuse a contractor from proceeding with the contract as
changed, provided that the State promptly and duly make such
provisional adjustments in payments or time for performance as
may be reasonable. By proceeding with the work, the contractor
shall not be deemed to have prejudiced any claim for additional
compensation, or an extension of time for completion.

(3) Written Certification. The contractor shall not perform
any change order which increases the contract amount unless it
bears, or the contractor has separately received, a written
certification, signed by the fiscal officer of the entity responsible
for funding the project or the contract or other official
responsible for monitoring and reporting upon the status of the
costs of the total project or contract budget that funds are
available therefor; and, if acting in good faith, the contractor
may rely upon the validity of such certification.

(4) Time Period for Claim. Within 30 days after receipt of
a written change order under Paragraph (1) (Change Order) of
this clause, unless such period is extended by the Procurement
Officer in writing, the contractor shall file notice of intent to
assert a claim for an adjustment.

(5) Claim Barred after Final Payment. No claim by the
contractor for an adjustment hereunder shall be allowed if notice
is not given prior to final payment under this contract.

(6) Claims Not Barred. In the absence of such a change
order, nothing in this clause shall restrict the contractor's right
to pursue a claim arising under the contract, if pursued in
accordance with the clause entitled 'Claims Based on a
Procurement Officer's Actions or Omissions Clause' or for
breach of contract."

R33-5-430. Construction Contract Clauses: Variations in
Estimated Quantities Clause.

The following clause shall be inserted only in those
construction contracts which contain estimated quantity items:

"VARIATIONS IN ESTIMATED QUANTITIES

(1) Variations Requiring Adjustments. Where the quantity
of a pay item in this contract is an estimated quantity and where
the actual quantity of such pay item varies more than 15% above
or below the estimated quantity stated in this contract, an
adjustment in the contract price shall be made upon demand of
either party. The adjustment shall be based upon any increase
or decrease in costs due solely to the variation above 15% or
below 85% of the estimated quantity. If the quantity variation
is such as to cause an increase in the time necessary for
completion, the Procurement Officer shall, upon receipt of a
timely written request for an extension of time, prior to the date
of final settlement of the contract, ascertain the facts and make
such adjustment for extending the completion date as in the
judgment of the Procurement Officer the findings justify.

(2) Adjustments of Price. Any adjustment in contract
price made pursuant to this clause shall be determined in
accordance with the Price Adjustment Clause of this contract."

R33-5-440. Construction Contract Clauses: Suspension of
Work Clause.

"SUSPENSION OF WORK

(1) Suspension for Convenience. The Procurement
Officer may order the contractor in writing to suspend, delay, or
interrupt all or any part of the work for such period of time as
the Procurement Officer may determine to be appropriate for the
convenience of the State.

(2) Adjustment of Cost. If the performance of all or any
part of the work is, for an unreasonable period of time,
suspended, delayed, or interrupted by an act of the Procurement
Officer in the administration of this contract, or by the failure of
the Procurement Officer to act within the time specified in this
contract (or if no time is specified, within reasonable time), an
adjustment shall be made for any increase in the cost of
performance of this contract necessarily caused by such
unreasonable suspension, delay, or interruption and the contract
modified in writing accordingly. However, no adjustment shall
be made under this clause for any suspension, delay, or
interruption to the extent:

(a) that performance would have been so suspended,
delayed, or interrupted by any other cause, including the fault or
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negligence of the contractor; or

(b) for which an adjustment is provided for or excluded
under any other provision of this contract.

(3) Time Restriction on Claim. No claim under this clause
shall be allowed:

(a) for any costs incurred more than 20 days before the
contractor shall have notified the Procurement Officer in writing
of the act or failure to act involved (but this requirement shall
not apply as to a claim resulting from a suspension order); and

(b) unless the claim is asserted in writing as soon as
practicable after the termination of such suspension, delay, or
interruption, but not later than the date of final payment under
the contract.

(4) Adjustments of Price. Any adjustment in contract price
made pursuant to this clause shall be determined in accordance
with the Price Adjustment Clause of this contract."

R33-5-450. Construction Contract Clauses: Differing Site
Conditions Clause.

Set forth below are alternative differing site conditions
clauses to be used as appropriate.

(ALTERNATIVE A)

"DIFFERING SITE CONDITIONS:
ADJUSTMENTS

(1) Notice. The contractor shall promptly, and before such
conditions are disturbed, notify the Procurement Officer of:

(a) subsurface or latent physical conditions at the site
differing materially from those indicated in this contract; or

(b) unknown physical conditions at the site, of an unusual
nature, differing materially from those ordinarily encountered
and generally recognized as inherent in work of the character
provided for in this contract.

(2) Adjustments of Price or Time for Performance. After
receipt of such notice, the Procurement Officer shall promptly
investigate the site, and if it is found that such conditions do
materially so differ and cause an increase in the contractor's cost
of, or the time required for, performance of any part of the work
under this contract, whether or not changed as a result of such
conditions, an adjustment shall be made and the contract
modified in writing accordingly. Any adjustment in contract
price made pursuant to this clause shall be determined in
accordance with the Price Adjustment Clause of this contract.

(3) Timeliness of Claim. No claim of the contractor under
this clause shall be allowed unless the contractor has given the
notice required in this clause; provided, however, that the time
prescribed therefor may be extended by the Procurement Officer
in writing.

(4) No Claim After Final Payment. No claim by the
contractor for an adjustment thereunder shall be allowed if
asserted after final payment under this contract.

(5) Knowledge. Nothing contained in this clause shall be
grounds for an adjustment in compensation if the contractor had
actual knowledge of the existence of such conditions prior to the
submission of bids."

(END OF ALTERNATIVE A)

(ALTERNATIVE B)

"SITE CONDITIONS
RESPONSIBILITY

The contractor accepts the conditions at the construction
site as they eventually may be found to exist and warrants and
represents that the contract can and will be performed under
such conditions, and that all materials, equipment, labor, and
other facilities required because of any unforeseen conditions
(physical or otherwise) shall be wholly at the contractor's own
cost and expense, anything in this contract to the contrary
notwithstanding."

(END OF ALTERNATIVE B)

PRICE

CONTRACTOR'S

R33-5-460. Construction Contract Clauses: Price

Adjustment Clause.

"PRICE ADJUSTMENT

(1) Price Adjustment Methods. Any adjustment in
contract price pursuant to clauses in this contract shall be made
in one or more of the following ways:

(a) by agreement on a fixed price adjustment before
commencement of the pertinent performance or as soon
thereafter as practicable;

(b) by unit prices specified in the contract or subsequently
agreed upon;

(c) by the costs attributable to the event or situation
covered by the clause, plus appropriate profit or fee, all as
specified in the contract or subsequently agreed upon;

(d) in such other manner as the parties may mutually
agree; or

(e) in the absence of agreement between the parties, by a
unilateral determination by the Procurement Officer of costs
attributable to the event or situation covered by the clause, plus
appropriate profit or fee, all as computed by the Procurement
Officer in accordance with generally accepted accounting
principles and applicable sections of the rules promulgated
under Section 63-56-415 (Cost Principles) and subject to the
provisions of Part H (Legal and Contractual Remedies) of the
Utah Procurement Code.

(2) Submission of Cost or Pricing Data. The contractor
shall submit cost or pricing data for any price adjustments
subject to the provisions of Section 63-56-415 (Cost Principles)
of the Utah Procurement Code."

R33-5-470. Construction Contract Clauses: Claims Based
on a Procurement Officer's Actions or Omissions Clause.

"CLAIMS BASED ON A PROCUREMENT OFFICER'S

ACTIONS OR OMISSIONS

(1) Notice of Claim. Ifany action or omission on the part
of a Procurement Officer or designee of such officer, requiring
performance changes within the scope of the contract constitutes
the basis for a claim by the contractor for additional
compensation, damages, or an extension of time for completion,
the contractor shall continue with performance of the contract
in compliance with the directions or orders of such officials, but
by so doing, the contractor shall not be deemed to have
prejudiced any claim for additional compensation, damages, or
an extension of time for completion; provided:

(a) the contractor shall have given written notice to the
Procurement Officer or designee of such officer:

(i) prior to the commencement of the work involved, if at
that time the contractor knows of the occurrence of such action
or omission;

(i) within 30 days after the contractor knows of the
occurrence of such action or omission, if the contractor did not
have such knowledge prior to the commencement of the work;
or

(iii) within such further time as may be allowed by the
Procurement Officer in writing.

This notice shall state that the contractor regards the act or
omission as a reason which may entitle the contractor to
additional compensation, damages, or an extension of time. The
Procurement Officer or designee of such officer, upon receipt of
such notice, may rescind such action, remedy such omission, or
take such other steps as may be deemed advisable in the
discretion of the Procurement Officer or designee of such
officer;

(b) the notice required by Subparagraph (a) of this
Paragraph describes as clearly as practicable at the time the
reasons why the contractor believes that additional
compensation, damages, or an extension of time may be
remedies to which the contractor is entitled; and

(c) the contractor maintains and, upon request, makes
available to the Procurement Officer within a reasonable time,
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detailed records to the extent practicable, of the claimed
additional costs or basis for an extension of time in connection
with such changes.

(2) Limitation of Clause. Nothing herein contained,
however, shall excuse the contractor from compliance with any
rules of law precluding any State officers and any contractors
from acting in collusion or bad faith in issuing or performing
change orders which are clearly not within the scope of the
contract.

(3) Adjustments of Price. Any adjustment in the contract
price made pursuant to this clause shall be determined in
accordance with the Price Adjustment Clause of this contract."

R33-5-480. Construction Contract Clauses: Default-Delay-
Time Extensions Clause.

"TERMINATION FOR DEFAULT FOR
NONPERFORMANCE OR DELAY DAMAGES FOR
DELAY-TIME EXTENSIONS

(1) Default. If the contractor refuses or fails to prosecute
the work, or any separable part thereof, with such diligence as
will assure its completion within the time specified in this
contract, or any extension thereof, fails to complete said work
within such time, or commits any other substantial breach of this
contract, and further fails within (14) days after receipt of
written notice from the Procurement Officer to commence and
continue correction of such refusal or failure with diligence and
promptness, the Procurement Officer may, by written notice to
the contractor, declare the contractor in breach and terminate the
contractor's right to proceed with the work or such part of the
work as to which there has been delay. In such event the State
may take over the work and prosecute the same to completion,
by contract or otherwise, and may take possession of, and utilize
in completing the work, such materials, appliances, and plant as
may be on the site of the work and necessary therefor. Whether
or not the contractor's right to proceed with the work is
terminated, the contractor and the contractor's sureties shall be
liable for any damage to the State resulting from the contractor's
refusal or failure to complete the work within the specified time.

(2) Liquidated Damages Upon Termination. If fixed and
agreed liquidated damages are provided in the contract, and if
the State so terminates the contractor's right to proceed, the
resulting damage will consist of such liquidated damages for
such reasonable time as may be required for final completion of
the work.

(3) Liquidated Damages in Absence of Termination. If
fixed and agreed liquidated damages are provided in the
contract, and ifthe State does not terminate the contractor's right
to proceed, the resulting damage will consist of such liquidated
damages until the work is completed or accepted.

(4) Time Extension. The contractor's right to proceed shall
not be so terminated nor the contractor charged with resulting
damage if:

(a) the delay in the completion of the work arises from
causes such as: acts of God; acts of the public enemy; acts of the
State and any other governmental entity in either a sovereign or
contractual capacity; acts of another contractor in the
performance of a contract with the State; fires; floods;
epidemics; quarantine restrictions; strikes or other labor
disputes; freight embargoes; unusually severe weather; delays of
subcontractors due to causes similar to those set forth above; or
shortage of materials; provided, however, that no extension of
time will be granted for a delay caused by a shortage of
materials, unless the contractor furnishes to the Procurement
Officer proof'that the contractor has diligently made every effort
to obtain such materials from all known sources within
reasonable reach of the work, and further proof that the inability
to obtain such materials when originally planned did in fact
cause a delay in final completion of the entire work which could
not be compensated for by revising the sequence of the

contractor's operations; and

(b) the contractor, within ten days from the beginning of
any such delay (unless the Procurement Officer grants a further
period of time before the date of final payment under the
contract), notifies the Procurement Officer in writing of the
causes of delay. The Procurement Officer shall ascertain the
facts and the extent of the delay and extend the time for
completing the work when, in the judgment of the Procurement
Officer, the findings of fact justify such an extension.

(5) Erroneous Termination for Default. If, after notice of
termination of the contractor's right to proceed under the
provisions of this clause, it is determined for any reason that the
contractor was not in default under the provisions of'this clause,
or that the delay was excusable under the provisions of this
clause, the rights and obligations of the parties shall, if the
contract contains a clause providing for termination for
convenience of the State, be the same as if the notice of
termination had been issued pursuant to such clause. If, in the
foregoing circumstances, this contract does not contain a clause
providing for termination for convenience of the State, the
contract shall be adjusted to compensate for such termination
and the contract modified accordingly.

(6) Additional Rights and Remedies. The rights and
remedies of the (State) provided in this clause are in addition to
any other rights and remedies provided by law or under this
contract."

R33-5-490. Construction Contract Clauses:
Damages Clause.

The following clause may be used in construction contracts
when it is difficult to determine with reasonable accuracy
damage to the State due to delays caused by late contractor
performance or nonperformance.

"LIQUIDATED DAMAGES

When the contractor fails to complete the work or any
portion of the work within the time or times fixed in the contract
or any extension thereof, the contractor shall pay to the State ($)
per calendar day of delay pursuant to the clause of this contract
entitled, "Termination for Default for Nonperformance or Delay-
Damages for Delay-Time Extensions."

Liquidated

R33-5-495. Construction Contract Clauses: Termination
for Convenience Clause.

"TERMINATION FOR CONVENIENCE

(1) Termination. The Procurement Officer may, when the
interests of this State so require, terminate this contract in whole
or in part, for the convenience of the State. The Procurement
Officer shall give written notice of the termination to the
contractor specifying the part of the contract terminated and
when termination becomes effective,

(2) Contractor's Obligations. The contractor shall incur no
further obligations in connection with the terminated work and
on the date set in the notice of termination the contractor will
stop work to the extent specified. The contractor shall also
terminate outstanding orders and subcontracts as they relate to
the terminated work. The contractor shall settle the liabilities
and claims arising out of the termination of subcontracts and
orders connected with the terminated work. The Procurement
Officer may direct the contractor to assign the contractor's right,
title, and interest under terminated orders or subcontracts to the
State. The contractor shall still complete the work not
terminated by the notice of termination and may incur
obligations as necessary to do so.

(3) Right to Construction and Supplies. The Procurement
Officer may require the contractor to transfer title and deliver to
the State in the manner and to the extent directed by the
Procurement Officer:

(a) any completed construction; and

(b) such partially completed construction, supplies,
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materials, parts, tools, dies, jigs, fixtures, plans, drawings,
information, and contract rights (hereinafter called "construction
material") as the contractor has specifically produced or
specially acquired for the performance of the terminated part of
this contract.

The contractor shall protect and preserve property in the
possession of the contractor in which the State has an interest.
If the Procurement Officer does not exercise this right, the
contractor shall use best efforts to sell such construction,
supplies, and construction materials in accordance with the
standards of Uniform Commercial Code Section 2-706. (U.C.C.
SS2-706 is quoted in the Editorial Note at the end of this
Section.) This in no way implies that the State has breached the
contract by exercise of the Termination for Convenience Clause.

(4) Compensation.

(a) The contractor shall submit a termination claim
specifying the amounts due because of the termination for
convenience together with cost or pricing data, submitted to the
extent required by Section 63-56-415 (Cost or Pricing Data) of
the Utah Procurement Code, bearing on such claim. If the
contractor fails to file a termination claim within one year from
the effective date of termination, the Procurement officer may
pay the contractor, if at all, an amount set in accordance with
Subparagraph (c) of this Paragraph.

(b) The Procurement Officer and the contractor may agree
to a settlement provided the contractor has filed a termination
claim supported by cost or pricing data submitted as required by
Section 63-56-601 (Cost or Pricing Data) of the Utah
Procurement Code and that the settlement does not exceed the
total contract price plus settlement costs reduced by payments
previously made by the State, the proceeds of any sales of
construction, supplies, and construction materials under
Paragraph (3) of this clause, and the contract price of the work
not terminated.

(c) Absent complete agreement under Subparagraph (b) of
this paragraph, the Procurement Officer shall pay the contractor
the following amounts, provided payments under Subparagraph
(b) shall not duplicate payments under this paragraph:

(i) with respect to all contract work performed prior to the
effective date of the notice of termination, the total (without
duplication of any items) of:

(A) the cost of such work plus a fair and reasonable profit
on such portion of the work (such profit shall not include
anticipatory profit or consequential damages) less amounts paid
or to be paid for completed portions of such work; provided,
however, that if it appears that the contractor would have
sustained a loss if the entire contract would have been
completed, no profit shall be allowed or included and the
amount of compensation shall be reduced to reflect the
anticipated rate of loss;

(B) costs of settling and paying claims arising out of the
termination of subcontracts or orders pursuant to paragraph (2)
of this clause. These costs shall not include costs paid in
accordance with subparagraph (c)(i)(A) of this paragraph;

(C) the reasonable settlement costs of the contractor
including accounting, legal, clerical, and other expenses
reasonably necessary for the preparation of settlement claims
and supporting data with respect to the terminated portion of the
contract and for the termination and settlement of subcontracts
thereunder, together with reasonable storage, transportation, and
other costs incurred in connection with the protection or
disposition of property allocable to the terminated portion of
this contract.

The total sum to be paid the contractor under this
paragraph shall not exceed the total contract price plus the
reasonable settlement costs of the contractor reduced by the
amount of any sales of construction, supplies, and construction
materials under paragraph (3) of this clause, and the contract
price of work not terminated.

(d) Cost claimed, agreed to, or established under
subparagraphs (b) and (c) of this paragraph shall be in
accordance with R33-3-8."

R33-5-497. Construction Contract Clauses: Remedies
Clause.
"REMEDIES

Any dispute arising under or out of this contract is subject
to the provisions of Part H (Legal and Contractual Remedies) of
the Utah Procurement Code."

R33-5-510. Application.

The provisions of this section apply to every procurement
of services within the scope of the practice of architecture as
defined by Section 58-3a-102, or professional engineering as
defined in Section 58-22-102, except as authorized by Section
R33-3-4 and Section R33-3-5.

R33-5-520. Policy.

It is the policy of this State to:

(a) give public notice of all requirements for architect-
engineer services except as noted in Sections R33-5-510 and
R33-5-530 and

(b) negotiate contracts for these services on the basis of
demonstrated competence and qualification for the type of
service required, and at fair and reasonable prices.

R33-5-525. Annual Statement of Qualifications and
Performance Data.

The Chief Procurement Officer, the head of a Purchasing
Agency, or a designee of either officer shall request firms
engaged in providing architect-engineer services to annually
submit a statement of qualifications and performance data which
should include the following:

(a) the name of the firm and the location of all of its
offices, specifically indicating the principal place of business,

(b) the age of the firm and its average number of
employees over the past five years,

(c) the education, training, and qualifications of members
of the firm and key employees,

(d) the experience of the firm reflecting technical
capabilities and project experience,

(e) the names of five clients who may be contacted,
including at least two for whom services were rendered in the
last year,

(f) any other pertinent information regarding qualifications
and performance data requested by the Procurement Officer.

A standard form or format may be developed for these
statements of qualifications and performance data. Firms may
amend statements of qualifications and performance data at any
time by filing a new statement.

R33-5-527. Billing Rate Survey.

The Consulting Engineers Council of Utah and the local
chapter of the American Institute of Architects will provide the
results of an annual survey on billing rates within their
respective disciplines to the chief procurement officer prior to
April 1 each year. This information will then be made available
to all public procurement units.

R33-5-530. Small Purchases of Architect-Engineer Services.

When the procurement of Architect-Engineer Services is
estimated to be less than $50,000, the procurement officer may
select the provider directly from either the list of firms who have
submitted annual statements of qualifications and performance
data, or from other qualified firms if necessary. If the
procurement is estimated to exceed $50,000 then the selection
method prescribed by the following sections apply.
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R33-5-540. Architect-Engineer Selection Committee.

The Chief Procurement Officer, or designee, shall
designate members of the Architect-Engineer Selection
Committee. The selection committee must consist of at least
three members, where possible at least one of which is well
qualified in the professions of architecture or engineering, as
appropriate.

The Chief Procurement Officer, or designee, shall
designate one member of the committee as chair and to act as
the Procurement Officer to coordinate the negotiations of a
contract with the most qualified firm in accordance with Section
63-56-704 of the Utah Procurement Code.

R33-5-550. Public Notice.

Public notice for architect-engineer services shall be given
by the Procurement Officer as provided in R33-3-104. The
notice shall be published sufficiently in advance of when
responses must be received in order that firms have an adequate
opportunity to respond to the solicitation, but not less than the
time required by R33-3-102. The notice shall contain a brief
statement of the services required which adequately describes
the project, the closing date for submissions and how specific
information on the project may be obtained.

R33-5-560. Request for Statements of Interest.

A request for statements of interest (SOI) shall be prepared
which describes the state's requirements and sets forth the
evaluation criteria. It shall be distributed upon request and
payment of a fee.

The request for statements of interest (SOI) shall include
notice of any conference to be held and the criteria to be used in
evaluating the statements of interest, qualifications and
performance data and selecting firms, including:

(a) competence to perform the services as reflected by
technical training and education, general experience, experience
in providing the required services and the qualifications and
competence of persons who would be assigned to perform the
services.

(b) ability to perform the services as reflected by workload
and the availability of adequate personnel, equipment, and
facilities to perform the services expeditiously, and

(c) past performance as reflected by the evaluations of
private persons and officials of other governmental entities that
have retained the services of the firm with respect to factors such
as control of costs, quality of work, and an ability to meet
deadlines.

R33-5-570. Definition of Scope of Work.

Prior to initiating a request for SOI for architect-engineer
services the using agency shall define the scope of the services.
The scope definition shall be sufficient to define the work
expected, as detailed as possible and the scope definition shall
be the basis for the negotiation process. However the scope may
be modified if necessary during final negotiations.

R33-5-580. Evaluation of Statements
Qualifications and Performance Data.

The selection committee shall evaluate:

(a) annual statement of qualifications and performance
data submitted under Section R33-5-525;

(b) statements that may be submitted in response to the
request for SOI for architect-engineer services, including
proposals for joint ventures; and

(c) supplemental statements of qualifications and
performance data, if their submission was required.

All statements and supplemental statements of
qualifications and performance data shall be evaluated in light
of the criteria set forth in the request for SOI for architect-
engineering services.

of Interest,

R33-5-590. Selection of Firms for Discussions.

The selection committee shall select for discussions no
fewer than three firms evaluated as being professionally and
technically qualified unless fewer than three firms responded to
the request for SOI. The Procurement Officer shall notify each
firm in writing of the date, time, and place of discussions, and,
ifnecessary, shall provide each firm with additional information
on the project and the services required. This discussion phase
may be waived if the evaluation of the statements of interest,
qualifications and performance data indicate that one firm is
clearly most qualified and if the scope and nature of the services
are clearly defined.

R33-5-600. Discussions.

Following evaluation of the statements of interest,
qualifications and performance data, the selection committee
shall hold discussions with the firms selected pursuant to section
R33-45-590 regarding the proposed contract. The purposes of
these discussions shall be to:

(a) determine each firm's general capabilities and
qualifications for performing the contract; and

(b) explore the scope and nature of the required services
and the relative utility of alternative methods of approach.

R33-5-610. Selection of the Most Qualified Firms.

After discussions, the selection committee shall reevaluate
and select, in order of preference, the firms which it deems to be
the most highly qualified to provide the required services. The
selection committee shall document the selection process
indicating how the evaluation criteria were applied to determine
the ranking of the most highly qualified firms.

R33-5-620. Negotiation and Award of Contract.

The Procurement Officer shall negotiate a contract with the
most qualified firm for the required services at compensation
determined to be fair and reasonable to the State. Contract
negotiations shall be directed toward:

(a) making certain that the firm has a clear understanding
of'the scope of the work, specifically, the essential requirements
involved in providing the required services;

(b) determining that the firm will make available the
necessary personnel and facilities to perform the services within
the required time, and

(c) agreeing upon compensation which is fair and
reasonable, taking into account the estimated value, scope,
complexity, and nature of the required services.

R33-5-630. Failure to Negotiate Contract with the Most
Qualified Firm.

(a) If fair and reasonable compensation, contract
requirements, and contract documents cannot be agreed upon
with the most qualified firm, the Procurement Officer shall
advise the firm in writing of the termination of negotiations.

(b) Upon failure to negotiate a contract with the most
qualified firm, the Procurement Officer shall enter into
negotiations with the next most qualified firm. If fair and
reasonable compensation, contract requirements, and contract
documents can be agreed upon, then the contract shall be
awarded to that firm. If negotiations again fail, negotiations
shall be terminated as provided in R33-5-630(a) of this section
and commenced with the next most qualified firm.

R33-5-640. Notice of Award.

Written notice of the award shall be sent to the firm with
whom the contract is successfully negotiated. Each firm with
whom discussions were held shall be notified of the award.
Notice of the award shall be made available to the public.

R33-5-650. Failure to Negotiate Contract with Firms
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Initially Selected as Most Qualified.

Should the Procurement Officer be unable to negotiate a
contract with any of the firms initially selected as the most
highly qualified firms. additional firms shall be selected in
preferential order based on their respective qualifications, and
negotiations shall continue in accordance with section R33-5-
630 until an agreement is reached and the contract awarded.

KEY: government purchasing
May 27, 2003 63-56-1 et seq.
Notice of Continuation November 23, 2007
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R33. Administrative Services, Purchasing and General
Services.
R33-8. Property Management.
R33-8-101. Quality Assurance, Inspection, and Testing.
The procurement officer shall take steps to ascertain or
verify that supplies, services, or construction items conform to
specifications. In performing this duty, the procurement officer
may establish inspection and testing facilities, employ inspection
personnel, enter into arrangements for the joint or cooperative
use of laboratories, and contract with others for inspection or
testing work as needed. In accordance with section 63-56-205,
the procurement officer may delegate responsibility for
inspection and testing to using agencies.

R33-8-102. Warehousing and Storage.

Purchasing agencies are delegated the authority to exercise
supervision of any receiving, storage, and distribution facilities
and services within their purview.

R33-8-103. Inventory Management.

Purchasing agencies are delegated the authority to exercise
supervision of all inventories of tangible personal property
belonging to them. All property located in warehouses and
similar storage areas shall be inventoried annually, and
accountability for the property shall reside with the respective
agencies.

R33-8-201. Surplus Property.
For the disposition of surplus property refer to R28.

KEY: government purchasing
1991 63-56
Notice of Continuation November 23, 2007
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RS58. Agriculture and Food, Animal Industry.
R58-10. Meat and Poultry Inspection.
R58-10-1. Authority.

Promulgated under authority of Section 4-32-7.

R58-10-2. Purpose.

The purpose of this rule is to establish standards and
procedures for the meat and poultry product inspection
programs, which shall at least equal those imposed by the
Federal Meat Inspection Act and Poultry Inspection Act.

R58-10-3. Federal Regulations Adopted by Reference.
Accordingly, the Division adopts the meat and poultry
inspection standards and procedures as specified in Title 9,
Chapter III, Sub-Chapter A, Agency Organization and
Terminology; Mandatory Meat and Poultry Products Inspection
and Voluntary Inspection and Certification, Part 300 through
381; Sub-Chapter D, Food Safety and Inspection Service
Administrative Provisions. Part 390 and 391, Sub Chapter E,
Regulatory Requirements Under the Federal Meat Inspection
Actand the Poultry Products Inspection Act, Part 416,417,424,
430, 441, and 500. Code of Federal Regulations, Animal and
Animal Products, 9 CFR 300 through 500, January 1, 2007
edition, which is incorporated by reference within this rule.

KEY: food inspection
November 8, 2007 4-32-7
Notice of Continuation February 3, 2005
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RS58. Agriculture and Food, Animal Industry.
R58-11. Slaughter of Livestock.
R58-11-1. Authority.

Promulgated under authority of Section 4-32-8.

R58-11-2. Definitions.

A. "Department" - Utah Department of Agriculture and
Food.

B. "Commissioner" - Commissioner of Agriculture and
Food or his representative.

C. "Business" - An individual or organization receiving
remuneration for services.

D. "Food" - Product intended for human consumption.

E. "Owner" - A person holding legal title to the animal.

F. "Farm Custom Slaughtering" - The slaughtering,
skinning and preparing of livestock by humane means for the
purpose of human consumption which is done at a place other
than a licensed slaughtering house by a person who is not the
owner of the animal. Unless express prior permission is given
by a department representative the place of slaughter shall be on
the animal's owner's property.

G. "Permit" - Official written permission by the Utah
Department of Agriculture and Food to do farm custom
slaughtering.

H. "Permittee" - A person who possesses a valid farm
custom slaughtering permit.

I. "Immediate Family" - Those living together in a single
dwelling unit and/or their sons and daughters.

J. "Property Owner" - A person having legal title to or who
is a tenant operator, or lessee of such property.

K. "Adulterated" - As outlined in 9 C.F.R 301.2, 1
Through 8; 381.1 (4), January 1, 2007 edition.

L. "Misbranded" - as outlined in 9 C.F.R. 301.2 1 Through
12, Sections 316.6 and 317.16; 381.1(31), January 1, 2007
edition.

M. "Detain or Embargo" - Holding of a food or food
product for legal verification of adulteration, misbranding or
proof of ownership.

N. "Bill of Sale for Hides" - A hide release or some other
formal means of transferring the title of hides.

O. "Emergency Slaughter" - Emergency Slaughter is no
longer allowed even for ambulatory injured cattle, 9 Code of
Federal Regulations 311.27 amended. 9 CFR January 1, 2007
edition 309.2(a)(b) Non-ambularoty disabled cattle are not
allowed to enter any Federal, State, or Custom Exempt Facility.
Cattle Prohibited From Slaughter: Non-ambulatory disabled
cattle that cannot rise from a recumbent position or cannot walk,
including, but not limited to, those with broken appendages,
severed tendons or ligaments, nerve paralysis, fractured
vertebral column or metabolic conditions. They are not allowed
to enter any plant.

P. "Custom Slaughter-Release Permit" - A permit that will
serve as a brand inspection certificate and will allow animal
owners to have their animals farm custom slaughtered. The
brand inspection certificate will include the age of each beef
slaughtered that is recorded on the brand certificate. The
original copy will be retained by the brand inspector. Copies
will accompany the farm custom slaughter tag. A copy will be
sent to the Department by the permittee with the Farm Custom
Slaughter Tags and a copy will serve as the bona fide bill of sale
for the hide.

R58-11-3. Registration and Permit Issuance.

A. Farm Custom Slaughtering Permit.

1. Any person or person desiring to do farm custom
slaughtering shall apply to the Department. Such application for
a permit will be made on a department form for a Farm Custom
Slaughter Permit. The form shall show the name, address and
telephone number of the owner, the name, address and

telephone number of the operator if it is different than the
owner, a brief description ofthe vehicle and the license number.
Permits will be valid for the calendar year (January 1 to
December 31). Each permittee will be required to re-apply for
a permit every calendar year. Change of ownership or change
of vehicle license will require a new application to be filed with
the Department.

2. Registration will not be recognized as complete until the
applicant has demonstrated his ability to slaughter and has
completed and signed the registration form.

3. A fee of $75 must be paid prior to permit issuance.

R58-11-4. Equipment and Sanitation Requirements.

A. Unit of vehicle and equipment used for farm custom
slaughtering:

1. The unit or vehicle used for farm custom slaughtering
shall be so constructed as to permit maintenance in a clean,
sanitary manner.

2. A tripod or rail capable of lifting a carcass to a height
which enables the carcass to clear the ground for bleeding and
evisceration must be incorporated into the unit or vehicle.
Hooks, gambles, or racks used to hoist and eviscerate animals
shall be of easily cleanable metal construction.

3. Knives, scabbards, saws, etc. shall be of rust resistant
metal or other impervious easily cleanable material.

a. A clean dust proof container shall be used to transport
and store all instruments and utensils used in slaughtering
animals.

4. A water tank shall be an integral part of the unit or
vehicle. It shall be of approved construction with a minimum
capacity of 40 gallons. Water systems must be maintained in a
sanitary manner and only potable water shall be used.

5. A tank (for sanitizing) large enough to allow complete
emersion of tools used for slaughtering must be filled during
slaughter operations with potable water and maintained at a
temperature of at least 180 degrees Fahrenheit. In lieu of 180
degrees Fahrenheit water, chemical sterilization may be used
with an approved chemical agent after equipment has been
thoroughly cleaned. Chloramine, hypochloride, and quaternary
ammonium compounds or other approved chemical compounds
may be used for this purpose and a concentration must be
maintained at sufficient levels to disinfect utensils. Hot water,
cleaning agents, and disinfectant shall be available at all times
if chemicals are used in lieu of 180 degrees Fahrenheit water.

6. Cleaning agents and paper towels shall be available so
hands and equipment may be cleaned as needed.

7. Aprons, frocks and other outer clothing worn by
persons who handle meat must be clean and of material that is
easily cleanable.

8. Approved denaturing agent shall be available for use
during all processing times. Denaturing shall be accomplished
as outlined in 9 C.F.R. 325.13, January 1, 2007 edition.

9. When a permittee transports uninspected meat to an
establishment for processing, he shall:

a. do so in a manner whereby product will not be
adulterated or misbranded, and/or mislabeled; and

b. transport the meat in such a way that it is properly
protected; and

c. deliver carcasses in such a way that they shall be placed
under refrigeration within one hour of time of slaughter (40
degrees F).

10. Sanitation.

1. Unit or Vehicle.

a. The unit or vehicle must be thoroughly cleaned after
each slaughter.

2. Equipment.

a. All knives, scabbards, saws and all other food contact
surfaces shall be cleaned and sanitized prior to slaughter and as
needed to prevent adulteration.
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b. Equipment must be cleaned and sanitized after each
slaughter and immediately before each slaughter.

3. Inedibles.

a. Inedibles shall be placed in designated containers and be
properly denatured, and the inedible containers must be clearly
marked (Inedible Not For Human Consumption in letters not
less then 4 inches in height).

b. Containers for inedibles shall be kept clean and properly
separated from edible carcasses to prevent adulteration.

4. Personal Cleanliness.

a. Adequate care shall be taken to prevent contamination
of the carcasses from fecal material, ingesta, milk, perspiration,
hair, cosmetics, medications and similar substances.

b. Outer clothing worn by permittee shall, while handling
exposed carcasses, be clean.

c. No permittee with a communicable disease or who is a
disease carrier or is infected with boils, infected wounds, sores
or an acute respiratory infection shall participate in livestock
slaughtering.

d. Hand wash facilities shall be used as needed to maintain
good personal hygiene.

R58-11-5. Slaughtering Procedures.

A. Slaughter Area - Slaughtering shall not take place under
adverse conditions (such as blowing dirt, dust or in mud).

B. Humane Slaughter - Slaughtered animals shall be
rendered insensible to pain by a single blow, or gun shot or
electrical shock or other means that is instantaneous and
effective before being shackled, hoisted, thrown, cast or cut.

C. Hoisting and Bleeding - Animals shall be hoisted and
bled as soon after stunning as possible to utilize post-stunning
heart action and to obtain complete bleeding. Carcasses shall be
moved away from the bleeding area for skinning and butchering.

D. Skinning - Carcass and head skin must be handled
without neck tissue contamination. This may be done by
leaving the ears on the hide and tying the head skin. Feet must
be removed before carcass is otherwise cut. Except for skinning
and starting skinning procedures, skin should be cut from inside
outward to prevent carcass contamination with cut hair. Hair
side of hide should be carefully rolled or reflected away from
carcass during skinning. When carcass is moved from skinning
bed, caution should be taken to prevent exposed parts from
coming in contact with adulterating surfaces.

E. Evisceration - Before evisceration, rectum shall be tied
to include bladder neck and to prevent urine and fecal leakage.
Care should also be taken while opening abdominal cavities to
prevent carcass and/or viscera contamination.

F. Carcass washing - Hair, dirt and other accidental
contamination should be trimmed prior to washing. Washing
should proceed from the carcass top downward to move away
any possible contaminants from clean areas.

R58-11-6. Identification and Records.

A. Livestock Identification - Pursuant to requirements of
Section 4-24-13, it shall be unlawful for any licensed slaughter
(including permittees) to slaughter livestock which do not have
a Brand Inspection Certificate at time of slaughter.

1. Animal owners musthave a Brand Inspection Certificate
for livestock intended to be farm custom slaughtered, issued by
a Department Brand Inspector prior to slaughter, paying the
legal brand inspection fee and beef promotion fee. This will be
accomplished by the animal owner contacting a Department
Brand Inspector and obtaining a Brand Inspection Certificate
(Custom Slaughter-Release Permit).

2. Animal owners must also obtain farm custom slaughter
identification tags from a Department Brand Inspector for a fee
of $1 each. These tags will be required on beef, pork, and
sheep.

B. Records.

1. The Custom Slaughter-Release Permit will record the
following information:

a. An affidavit with a statement that shall read "I hereby
certify ownership of this animal to be slaughtered by (name). I
fully understand that having my animal farm custom slaughtered
means my animal will not receive meat inspection and is for my
use, the use of my immediate family, non-paying guests, or full-
time employees. The carcass will be stamped "NOT FOR
SALE" and will not be sold. (Signature).

b. In addition to this affidavit, the following information
will be recorded:

(1) date;

(2) owner's name, address and telephone number;

(3) animal description including brands and marks;

(4) Farm Custom Slaughter tag number.

2. The Farm Custom Slaughter tag must record the
following information:

a. date;

b. owner's name, address and telephone number;

. location of slaughter;

. name of permittee;

. permittee permit number; and

. carcass destination.

. Prior to slaughter the permittee shall:

a. Prepare the Farm Custom Slaughter tag with complete
and accurate information;

(1) One tag shall stay in the permit holder's file for at least
one year.

(2) One tag plus a copy of the Farm Custom Slaughter-
Release Permit shall be sent into the Department by the 10th of
each month for the preceding month's slaughter by the
permittee.

(3) After slaughter, all carcasses must be stamped "NOT
FOR SALE" on each quarter with letters at least 3/8" in height;
further, a Farm Custom Slaughter "NOT FOR SALE" tag must
be affixed to each quarter of beef and each half of pork and
sheep.

(4) Hide Purchase - Permittees receiving hides for
slaughtering services must obtain a copy of the Custom
Slaughter-Release Permit to record transfer of ownership as
required by Section 4-24-18.

WHHho OO

R58-11-7. Enforcement Procedures.

A. Livestock Slaughtering Permit:

1. It shall be unlawful for any person to slaughter or assist
in slaughtering livestock as a business outside of a licensed
slaughterhouse unless he holds a valid Farm Custom
Slaughtering Permit issued to him by the Department.

2. Only persons who comply with the Utah Meat and
Poultry Products Inspection and Licensing Act and Rules
pursuant thereto, and the Utah Livestock Brand and Anti-Theft
Act shall be entitled to receive and retain a permit.

3. Permit may be renewed annually and shall expire on the
31st of December of each year.

B. Suspension of permit - permit may be suspended
whenever:

1. The Department has reason to believe that an eminent
public health hazard exists;

2. The permit holder has interfered with the Department in
the performance of its duties;

3. The permittee violates the Utah Meat and Poultry
Products Inspection and Licensing Act or the Utah Livestock
Brand and Anti-Theft Act or rules pursuant to these acts.

C. Warning letter - In instances where a violation may
have occurred a warning letter may be sent to the permittee
which specifies the violations and affords the holder a
reasonable opportunity to correct them.

D. Hearings - Whenever a permittee has been given notice
by the Department that suspected violations may have occurred
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or when a permit is suspended he may have an opportunity for
a hearing to state his views before the Department.

E. Reinstatement of Suspended Permit - Any person whose
permit has been suspended may make application for the
purpose of reinstatement of the permit. The Department may
then re-evaluate the applicant and conditions; if the applicant
has demonstrated to the Department that he will comply with the
rules, the permit may be reinstated.

F. Detainment or Embargo - Any meat found in a food
establishment which does not have the proper identification or
any uninspected meat slaughtered by a permittee which does not
meet the requirements of these rules may be detained or
embargoed.

G. Condemnation - Meat which is determined to be unfit
for human consumption may be denatured or destroyed.

KEY: food inspection
November 8, 2007 4-32-8
Notice of Continuation September 2, 2005
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R123. Auditor, Administration.
R123-5. Audit Requirements for Audits of Political
Subdivisions and Nonprofit Organizations.
R123-5-1. Authority.

1. Asrequired by Section 51-2a-301, this rule provides the
guidelines, qualifications criteria, and procurement procedures
for audits required to be made by Section 51-2a-201.

R123-5-2. Definitions.

1. "Auditor" means a certified public accountant licensed
to conduct audits in the state and includes any certified public
accounting firm as defined by Section 58-26a-102.

2. "Political subdivision" means all cities, counties, school
districts, local districts, interlocal organizations, and any other
entity established by a local governmental unit that receives tax
exempt status for bonding or taxing purposes.

3. "Nonprofit organization" means any corporation created
under Chapter 16-6a.

R123-5-3. Audit Standards and Requirements.

1. The audits of all entities required to have an audit made
by Section 51-2a-201 shall be performed in accordance with
Government Auditing Standards most recently published and
issued by the Comptroller General of the United States.

2. The State Auditor shall adopt and maintain a legal
compliance audit guide containing those fiscal laws and
compliance requirements for state funds distributed to, and
expended by, political subdivisions and non-profit
organizations. This legal compliance audit guide may specify:

a. which grants and programs shall be considered major
grants, and the compliance requirements which must be tested
by the auditor,

b. the general compliance requirements applicable to all
political subdivisions, and the audit requirements applicable to
general compliance requirements,

c. the format for the auditor's statement expressing positive
assurance with state fiscal laws identified by the State Auditor,
and

d. those items related to internal controls and other
financial issues which shall be included in the auditor's letter to
management that must be filed with the audited financial
statements.

3. The audits of all entities required to have an audit made
by Section 51-2a-201 shall be performed in accordance with the
legal compliance audit guide maintained by the State Auditor.

R123-5-4. Audit Procurement.

The decision to retain an entity's auditor rests with the
governing body of the entity. However, the auditor performing
the audit must meet the peer review and continuing education
requirements of Government Auditing Standards issued by the
Comptroller General of the United States. Ifthe governing body
rebids the audit of its financial statements, it shall comply with
the following audit procurement requirements:

a. Proposals will be obtained from any interested and
qualified certified public accountant licensed to perform audits
in the state, which may include the auditor currently performing
the entity's audit. Notice may be given to potential auditors
either through invitation or by notice published in a newspaper
of general circulation. To promote competition it is
recommended that at least three auditors be invited to participate
in bidding for the audit.

b. The entity shall distribute a "request for proposal" to all
auditors who meet the qualification criteria set by the procuring
organization interested in bidding for the audit. As a minimum,
the request for proposal shall contain the following:

(1) the name and address of the entity requesting the audit
and its designated contact person,

(i1) the entity to be audited, the scope of services to be

provided, and specific reports, etc. to be delivered,

(iii) the period to be audited,

(iv) the format in which the proposals should be prepared,

(v) the date and time proposals are due, and

(vi) the criteria to be used in evaluating the bid.

c. The entity may select the auditor or audit firm that the
governing body desires to perform its audit and may reject any
bid.

R123-5-5. Responsibility for Audit Quality.

1. The governing body of each political subdivision is
responsible to ensure that the political subdivision obtains a
quality audit of its financial records.

2. The governing body may appoint an audit committee
with the responsibility of making recommendations to the
governing body for selection of an auditor, ensuring that the
auditor meets qualification requirements, and ensuring that the
auditor complies with professional standards.

3. If the governing body appoints a separate audit
committee, then the governing body shall review the
recommendations of the audit committee and make the selection
of the auditor.

4. The audit committee will report its assessment of the
auditor's compliance with professional standards to the
governing body.

5. The auditor shall report the results of the audit to the
governing body.

6. The governing body shall respond to the specific
recommendations included in the auditor's letter to management.
This response shall be remitted with the audited financial
statements to the state auditor.

KEY: auditing, non-profit organizations
1990 51-2a-201
Notice of Continuation October 26, 2007
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R156. Commerce, Occupational and Professional Licensing.
R156-22. Professional Engineers and Professional Land
Surveyors Licensing Act Rule.
R156-22-101. Title.

This rule is known as the "Professional Engineers and
Professional Land Surveyors Licensing Act Rule".

R156-22-102. Definitions.

In addition to the definitions in Title 58, Chapters 1, 3a and
22, as used in Title 58, Chapters 1, 3a and 22, or this rule:

(1) "Complete and final" as used in Section 58-22-603
means "complete construction plans" as defined in Subsection
58-22-102(3).

(2) "Direct supervision" as used in Subsection 58-22-
102(10) means "supervision" as defined in Subsection 58-22-
102(16).

(3) "Employee, subordinate, associate, or drafter of a
licensee" as used in Subsections 58-22-102(16), 58-22-
603(1)(b) and this rule means one or more individuals not
licensed under this chapter, who are working for, with, or
providing professional engineering, professional structural
engineering, or professional land surveying services directly to
and under the supervision of a person licensed under this
chapter.

(4) "Engineering surveys" as used in Subsection 58-22-
102(9) include all survey activities required to support the sound
conception, planning, design, construction, maintenance, and
operation of engineered projects, but exclude the surveying of
real property for the establishment of land boundaries, rights-of-
way, easements, alignment of streets, and the dependent or
independent surveys or resurveys of the public land survey
system.

(5) "Incidental practice" means "architecture work as is
incidental to the practice of engineering" as used in Subsection
58-22-102(9) and "engineering work as is incidental to the
practice of architecture" as used in Subsection 58-3a-102(6),
which:

(a) can be safely and competently performed by the
licensee without jeopardizing the life, health, property and
welfare of the public;

(b) is in an area where the licensee has demonstrated
competence by adequate education, training and experience;

(c) arises from, and is directly related to, work performed
in the licensed profession;

(d) 1is substantially less in scope and magnitude when
compared to the work performed or to be performed by the
licensee in the licensed profession; and

(e) is work in which the licensee is fully responsible for
the incidental practice performed as provided in Subsections 58-
3a-603(1) or 58-22-603(1).

(6) "Recognized jurisdiction" asused in Subsection 58-22-
302(4)(d)(i), for licensure by endorsement, means any state,
district or territory of the United States, or any foreign country
who issues licenses for professional engineers, professional
structural engineers, or professional land surveyors, and whose
licensure requirements include:

(a) Professional Engineer.

(i) a bachelors or post graduate degree in engineering or
equivalent education as determined by the Center for
Professional Engineering Services (CPEES) and four years of
full time engineering experience under supervision of one or
more licensed engineers; and

(ii) passing the NCEES Principles and Practice of
Engineering Examination (PE).

(b) Professional Structural Engineer.

(i) a bachelors or post graduate degree in engineering or
equivalent education as determined by the Center for
Professional Engineering Services (CPEES) and four years of
full time engineering experience under supervision of one or

more licensed engineers;

(ii) passing the NCEES Structural I and IT Examination;
and

(iii) three years of licensed experience in professional
structural engineering.

(c) Professional Land Surveyor.

(i) a two or four year degree in land surveying or
equivalent education as determined by the Center for
Professional Engineering Services (CPEES) and four years of
full time land surveying experience under supervision of one or
more licensed professional land surveyors; or eight years of full
time land surveying experience under supervision of one or
more licensed professional land surveyors; and

(ii) passing the NCEES Principles and Practice of Land
Surveying Examination (PLS) or passing a professional land
surveying examination that is substantially equivalent to the
NCEES Principles and Practice of Land Surveying
Examination.

(7) "Responsible charge" by a principal as used in
Subsection 58-22-102(7) means that the licensee is assigned to
and is personally accountable for the production of specified
professional engineering, professional structural engineering or
professional land surveying projects within an organization.

(8) "TAC/ABET" means Technology Accreditation
Commission/Accreditation Board for Engineering and
Technology.

(9) "Under the direction of the licensee" as used in
Subsection 58-22-102(16), as part of the definition of
"supervision of an employee, subordinate, associate, or drafter
ofalicensee", means that the unlicensed employee, subordinate,
associate, or drafter of a person licensed under this chapter
engages in the practice of professional engineering, professional
structural engineering, or professional land surveying only on
work initiated by a person licensed under this chapter, and only
under the administration, charge, control, command, authority,
oversight, guidance, jurisdiction, regulation, management, and
authorization of a person licensed under this chapter.

(10) "Unprofessional conduct" as defined in Title 58,
Chapters 1 and 22, is further defined, in accordance with
Subsection 58-1-203(5), in Section R156-22-502.

R156-22-103. Authority - Purpose.

This rule is adopted by the division under the authority of
Subsection 58-1-106(1)(a) to enable the division to administer
Title 58, Chapter 22.

R156-22-104. Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule
R156-1 is as described in Section R156-1-107.

R156-22-302b. Qualifications for Licensure - Education
Requirements.

(1) Education requirements - Professional Engineer.

In accordance with Subsections 58-22-302(1)(d) and 58-
22-302(2)(d), the engineering program criteria is established as
one of the following:

(a) The bachelors or post graduate engineering program
shall be accredited by EAC/ABET or the Canadian Engineering
Accrediting Board (CEAB).

(b) The post graduate engineering degree, when not
accredited by EAC/ABET or CEAB, shall be earned from an
institution which offers a bachelors or masters degree in an
engineering program accredited by EAC/ABET or CEAB in the
same specific engineering discipline as the earned post graduate
degree and the applicant is responsible to demonstrate that the
combined engineering related coursework taken (both
undergraduate and post graduate) included coursework that
meets or exceeds the engineering related coursework required
for the EAC/ABET accreditation for the bachelor degree
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program.

(c) If the degree was earned in a foreign country, the
engineering curriculum shall be determined to be equivalent to
a EAC/ABET accredited program by the Center for Professional
Engineering Services (CPEES). Only deficiencies in course
work in the humanities, social sciences and liberal arts and no
more than five semester hours in math, science or engineering,
not to exceed a total of 10 semester hours noted by the
credentials evaluation may be satisfied by successfully
completing the deficiencies in course work at a recognized
college or university approved by the division in collaboration
with the board. Engineering course work deficiencies must be
completed at an EAC/ABET approved program.

(d) A TAC/ABET accredited degree is not acceptable to
meet the qualifications for licensure as a professional engineer.

(2) Education requirements - Professional Land Surveyor.

In accordance with Subsection 58-22-302(3)(d), an
equivalent land surveying program for licensure as a
professional land surveyor is defined as an earned bachelors or
masters degree from a curriculum related to land surveying and
completion of a minimum of 22 semester hours or 32 quarter
hours of course work in land surveying which shall include the
following courses:

(a) successful completion of a minimum of one course in
each of the following content areas:

(i) boundary law;

(ii) writing legal descriptions;

(iii) public land survey system;

(iv) surveying field techniques; and

(b) the remainder of the 22 semester hours or 32 quarter
hours may be made up of successful completion of courses from
the following content areas:

(i) photogrammetry;

(ii) studies in land records or land record systems;

(iii) survey instrumentation;

(iv) global positioning systems;

(v) geodesy;

(vi) control systems;

(vii) land development;

(viii) drafting, not to exceed six semester hours or eight
quarter hours;

(ix) algebra, geometry, trigonometry, not to exceed six
semester hours or eight quarter hours;

(x) geographic information systems.

R156-22-302¢. Qualifications for Licensure - Experience
Requirements.

(1) General Requirements. These general requirements
apply to all applicants under this chapter and are in addition to
the specific license requirements in Subsections (2), (3) and (4).

(a) Experience must be progressive on projects that are of
increasing quality and requiring greater responsibility.

(b) Only experience of an engineering, structural
engineering or surveying nature, as appropriate for the specific
license, is acceptable.

(c) Experience is not acceptable if it is obtained in
violation of applicable statutes or rules.

(d) Unless otherwise provided in Subsection (1)(e),
experience shall be gained under the direct supervision of a
person licensed in the profession for which the license
application is submitted. Supervision of an intern by another
intern is not permitted.

(e) Experience is also acceptable when obtained in a work
setting where licensure is not required or is exempted from
licensure requirements, including experience obtained in the
armed services if:

(i) the experience is performed under the supervision of
qualified persons and the applicant provides verifications of the
credentials of the supervisor; and

(i1) the experience gained is equivalent to work performed
by an intern obtaining experience under a licensed supervisor in
a licensed or civilian setting, and the applicant provides
verification of the nature of the experience.

(f) Proof of supervision. The supervisor shall provide to
the applicant the certificate of qualifying experience in a sealed
envelope with the supervisor's seal stamped across the seal flap
of the envelope, which the applicant shall submit with the
application for licensure.

(g) In the event the supervisor is unavailable or refuses to
provide a certification of qualifying experience, the applicant
shall submit a complete explanation of why the supervisor is
unavailable and submit verification of the experience by
alternative means acceptable to the board, which shall
demonstrate that the work was profession-related work,
competently performed, and sufficient accumulated experience
for the applicant to be granted a license without jeopardy to the
public health, safety or welfare.

(h) In addition to the supervisor's docmentation, the
applicant shall submit at least one verification of qualifying
experience from a person licensed in the profession who has
personal knowledge of the applicant's knowledge, ability and
competence to practice in the profession applied for.

(i) Duties and responsibilities of a supervisor. The duties
and responsibilities of a licensee under Subsection (1)(d) or
other qualified person under Subsection (1)(e) include the
following.

(i) A person may not serve as a supervisor for more than
one firm.

(ii)) A person who renders occasional, part time or
consulting services to or for a firm may not serve as a
supervisor.

(iii) The supervisor shall be in responsible charge of the
projects assigned and is professionally responsible for the acts
and practices of the supervisee.

(iv) The supervision shall be conducted in a setting in
which the supervisor is independent from control by the
supervisee and in which the ability of the supervisor to
supervise and direct the practice of the supervisee is not
compromised.

(v) The supervisor shall be available for advice,
consultation and direction consistent with the standards an
ethics of the profession.

(vi) The supervisor shall provide periodic review of the
work assigned to the supervisee.

(vii) The supervisor shall monitor the performance of the
supervisee for compliance with laws, standards and ethics
applicable to the profession.

(viii) The supervisor shall provide supervision only to a
supervisee who is an employee of a licensed professional or
alternatively in a setting wherein both the supervisor and the
supervisee are engaged in a work setting in which the work is
exempt from licensure requirements.

(ix) The supervisor shall submit appropriate
documentation to the division with respect to all work
completed by the supervisee during the period of supervised
experience, including the supervisor's evaluation of the
supervisee's competence to practice in the profession.

(x) The supervisor shall assure each supervisee has
obtained the degree which is a prerequisite to the intern
beginning to obtain qualifying experience.

(2) Experience Requirements - Professional Engineer.

(a) In accordance with Subsection 58-22-302(1)(e), an
applicant for licensure as a professional engineer shall complete
the following qualifying experience requirements:

(i) Submit verification of qualifying experience, obtained
while under the supervision of one or more licensed
professional engineers, which experience has been certified by
the licensed professional who provided the supervision
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documenting completion of a minimum of four years of full time
or equivalent part time qualifying experience in professional
engineering approved by the division in collaboration with the
board in accordance with the following:

(A) The qualifying experience must be obtained after
meeting the education requirements.

(B) A maximum of three of the four years of qualifying
experience may be approved by the board as follows:

(I) A maximum of three years of qualifying experience
may be granted for teaching advanced engineering subjects in a
college or university offering an engineering curriculum
accredited by EAC\ABET.

(II) A maximum of three years of qualifying experience
may be granted for conducting research in a college or
university offering an engineering curriculum accredited by
EAC/ABET provided the research is under the supervision of a
licensed professional and is directly related to the practice of
engineering, as long as such research has not been credited
towards the education requirements. Therefore research which
is included as part of the classwork, thesis or dissertation or
similar work is not acceptable as additional work experience.

(IIT) A maximum of one year of qualifying experience may
be granted for completion of a masters degree in engineering
provided that both the earned bachelors and masters degree in
engineering meet the program criteria set forth in Subsection
R156-22-302b(1).

(IV) A maximum of two years of qualifying experience
may be granted for completion of a doctorate degree in
engineering provided that both the earned bachelors or masters
degree and doctorate degree in engineering meet the program
criteria set forth in Subsection R156-22-302b(1).

(b) The performance or supervision of construction work
as a contractor, foreman or superintendent is not qualifying
experience for licensure as a professional engineer.

(c)  Experience should include demonstration of,
knowledge, application, and practical solutions using
engineering mathematics, physical and applied science,
properties of materials and the fundamental principles of
engineering design.

(3) Experience Requirements - Professional Structural
Engineer.

(a) In accordance with Subsection 58-22-302(2)(e), each
applicant shall submit verification of three years of full time or
equivalent part time professional structural engineering
experience obtained while under the supervision of one or more
licensed professional structural engineers, which experience is
certified by the licensed structural engineer supervisor and is in
addition to the qualifying experience required for licensure as a
professional engineer.

(b) Professional structural engineering experience shall
include responsible charge of structural design in one or more
of the following areas:

(i) structural design of any building or structure two stories
and more, or 45 feet in height, located in a region of moderate
or high seismic risk designed in accordance with current codes
adopted pursuant to Section 58-56-4;

(ii) structural design for a major seismic
retrofit/rehabilitation of an existing building or structure located
in a region of moderate or high seismic risk; or

(iii) structural design of any other structure of comparable
structural complexity.

(c) Professional structural engineering experience shall
include structural design in all of the following areas:

(i) use of three of the following four materials as they
relate to the design, rehabilitation or investigation of buildings
or structures:

(A) steel;

(B) concrete;

(C) wood; or

(D) masonry;

(i)  selection of framing systems including the
consideration of alternatives and the selection of an appropriate
system for the interaction of structural components to support
vertical and lateral loads;

(iii)  selection of foundation systems including the
consideration of alternatives and the selection of an appropriate
type of foundation system to support the structure;

(iv) design and detailing for the transfer of forces between
stories in multi-story buildings or structures;

(v) application of lateral design in the design of the
buildings or structures in addition to any wind design
requirements; and

(vi) application of the local, state and federal code
requirements as they relate to design loads, materials, and
detailing.

(4) Experience Requirements - Professional Land
Surveyor.

(a) In accordance with Subsections 58-22-302(3)(d), an
applicant for licensure as a professional land surveyor shall
complete the following qualifying experience requirements:

(i) Submit verification of qualifying experience obtained
under the supervision of one or more licensed professional land
surveyors who have provided supervision, which experience is
certified by the licensed professional land surveyor supervisor
and is in accordance with the following:

(A) Applicants who have met the education requirements
in Subsection 58-22-302(3)(d)(i) shall document four years of
full time or equivalent part time qualifying experience in land
surveying which experience may be obtained before, during or
after completing the education requirements for licensure.

(B) Prior to January 1, 2007, applicants who did not
complete the education requirements in Subsection 58-22-
302(3)(d)(i) shall document eight years of qualifying experience
in land surveying.

(b) The four years of qualifying experience required in
R156-22-302¢(4)(a)(1)(A) and four of the eight years required
in R156-22-302¢(4)(a)(i)(B) shall comply with the following:

(i) Two years of experience should be specific to field
surveying with actual "hands on" surveying, including all of the
following:

(A) operation of various instrumentation;

(B) review and understanding of plan and plat data;

(C) public land survey systems;

(D) calculations;

(E) traverse;

(F) staking procedures;

(G) field notes and manipulation of various forms of data
encountered in horizontal and vertical studies; and

(i) Two years of experience should be specific to office
surveying, including all of the following:

(A) drafting (includes computer plots and layout);

(B) reduction of notes and field survey data;

(C) research of public records;

(D) preparation and evaluation of legal descriptions; and

(E) preparation of survey related drawings, plats and
record of survey maps.

(c) Theremaining qualifying experience required in R156-
22-302¢(3)(a)(i)(B) shall include any aspects of the practice of
land surveying under the supervision of a licensed professional
land surveyor in accordance with Subsection 58-22-102(16).

R156-22-302d. Qualifications for Licensure - Examination
Requirements.
(1) Examination Requirements - Professional Engineer.
(a) In accordance with Subsection 58-22-302(1)(f), the
examination requirements for licensure as a professional
engineer are defined, clarified or established as the following:
(i) the NCEES Fundamentals of Engineering (FE)
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Examination with a passing score as established by the NCEES
except that an applicant who has completed an undergraduate
degree from an EAC/ABET accredited program and has
completed a Ph.D. or doctorate in engineering from an
institution that offers EAC/ABET undergraduate programs in
the Ph.D. field of engineering is not required to take the FE
examination;

(ii) the NCEES Principles and Practice of Engineering
(PE) Examination other than Structural I with a passing score
as established by the NCEES; and

(iii) pass all questions on the open book, take home Utah
Law and Rules Examination, which is included as part of the
application for licensure forms.

(b) Ifan applicant was approved by the Utah Division of
Occupational and Professional Licensing to take the
examinations required for licensure as an engineer under prior
Utah statutes and rules and did take and pass all examinations
required under such prior rules, the prior examinations will be
acceptable to qualify for reinstatement of licensure rather than
the examinations specified under Subsection R156-22-
302d(1)(a).

(c) Prior to submitting an application for pre-approval to
sit for the NCEES PE examination, an applicant must have
successfully completed the qualifying experience requirements
set forth in Subsection R156-22-302¢(1), and have successfully
completed the education requirements set forth in Subsection
R156-22-302b(1).

(d) The admission criteria to sit for the NCEES FE
examination is set forth in Section 58-22-306.

(2) Examination Requirements - Professional Structural
Engineer.

(a) In accordance with Subsection 58-22-302(2)(f), the
examination requirements for licensure as a professional
structural engineer are defined, clarified, or established as the
following:

(i) the NCEES Fundamentals of Engineering Examination
(FE) with a passing score as established by the NCEES;

(i1) the NCEES Structural I and Structural II Examinations
with a passing score as established by the NCEES; and

(iii) as part ofthe application for license, pass all questions
on the open book, take home Utah Law and Rules Examination.

(b) Prior to submitting an application for pre-approval to
sit for the NCEES Structural II examination, an applicant must
have successfully completed the experience requirements set
forth in Subsection R156-22-302¢(2).

(3) Examination Requirements - Professional Land
Surveyor.

(a) In accordance with Subsection 58-22-302(3)(g), the
examination requirements for licensure as a professional land
surveyor are established as the following:

(i) the NCEES Fundamentals of Land Surveying (FLS)
Examination with a passing score as established by the NCEES;

(ii) the NCEES Principles and Practice of Land Surveying
(PLS) Examination with a passing score as established by the
NCEES; and

(iii) the Utah Local Practice Examination with a passing
score of at least 75.

(b) Prior to submitting an application for pre-approval to
sit for the NCEES PLS examination, an applicant must have
successfully completed the education and qualifying experience
requirements set forth in Subsections R156-22-302b(2) and
302¢(4).

(4)  Examination Requirements for Licensure by
Endorsement.

In accordance with Subsection 58-22-302(4)(d)(ii), the
examination requirements for licensure by endorsement are
established as follows:

(a) Professional Engineer: An applicant for licensure as a
professional engineer by endorsement shall comply with the

examination requirements in Subsection R156-22-302d(1)
except that the board may waive one or more of the following
examinations under the following conditions:

(i) the NCEES FE Examination for an applicant who is a
principal for five of the last seven years preceding the date of
the license application and who was not required to pass the
NCEES FE Examination for initial licensure from the
recognized jurisdiction the applicant was originally licensed;

(i1) the NCEES PE Examination for an applicant who is a
principal for five of the last seven years preceding the date of
the license application, who has been licensed for 20 years
preceding the date of the license application, and who was not
required to pass the NCEES PE Examination for initial
licensure from the recognized jurisdiction the applicant was
originally licensed.

(b) Professional Structural Engineer: An applicant for
licensure as a professional structural engineer by endorsement
shall comply with the examination requirements in Subsection
R156-22-302d(2) except that the board may waive the NCEES
FE Examination for an applicant who is a principal for five of
the last seven years preceding the date of the license application
and who was not required to pass the NCEES FE Examination
for initial licensure from the recognized jurisdiction the
applicant was originally licensed.

(c) Professional Land Surveyor: An applicant for licensure
as a professional land surveyor by endorsement shall comply
with the examination requirements in Subsection R156-22-
302d(3) except that the board may waive either the NCEES FLS
Examination or the NCEES PLS Examination or both to an
applicant who is a principal for five of the last seven years
preceding the date of the license application and who was not
required to pass the NCEES FLS Examination or the PLS
Examination for initial licensure from the recognized
jurisdiction the applicant was originally licensed.

R156-22-304. Continuing Education for Professional
Engineers, Professional Structural Engineers and
Professional Land Surveyors.

In accordance with Subsection 58-22-303(2) and Section
58-22-304, the qualifying continuing professional education
standards for professional engineers, professional structural
engineers and professional land surveyors are established as
follows:

(1) During each two year period ending on December 31
of each even numbered year, a licensed professional engineer,
professional structural engineer and professional land surveyor
shall be required to complete not less than 24 hours of qualified
professional education directly related to the licensee's
professional practice.

(2) The required number of hours of professional
education for an individual who first becomes licensed during
the two year period shall be decreased in a pro-rata amount
equal to any part of that two year period preceding the date on
which that individual first became licensed.

(3) Qualified continuing professional education under this
section shall:

(a) have an identifiable clear statement of purpose and
defined objective for the educational program directly related to
the practice of a professional engineer, professional structural
engineer, or professional land surveyor;

(b) be relevant to the licensee's professional practice;

(c) be presented in a competent, well organized and
sequential manner consistent with the stated purpose and
objective of the program;

(d) be prepared and presented by individuals who are
qualified by education, training and experience; and

(e) have associated with it a competent method of
registration of individuals who actually completed the
professional education program and records of that registration
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and completion are available for review.

(4) Credit for qualified continuing professional education
shall be recognized in accordance with the following:

(a) unlimited hours shall be recognized for professional
education completed in blocks of time of not less than one hour
in formally established classroom courses, seminars, or
conferences;

(b) a maximum of 12 hours per two year period may be
recognized for teaching in a college or university or for teaching
qualified continuing professional education courses in the field
of professional engineering, professional structural engineering
or professional land surveying, provided it is the first time the
material has been taught during the preceding 12 months;

(c) a maximum of four hours per two year period may be
recognized for preparation of papers, articles, or books directly
related to the practice of professional engineering, professional
structural engineering or professional land surveying and
submitted for publication; and

(d) amaximum of eight hours per two year period may be
recognized at the rate of one hour for each hour served on
committees or in leadership roles in any state, national or
international organization for the development and improvement
of the profession of professional engineering, professional
structural engineering or professional land surveying but no
more than four of the eight hours may be obtained from such
activity in any one organization;

(e) unlimited hours may be recognized for continuing
education that is provided via Internet or through home study
courses provided the course verifies registration and
participation in the course by means of a test which
demonstrates that the participant has learned the material
presented.

(5) Alicensee shall be responsible for maintaining records
of completed qualified continuing professional education for a
period of four years after close of the two year period to which
the records pertain. It is the responsibility of the licensee to
maintain information with respect to qualified continuing
professional education to demonstrate it meets the requirements
under this section.

(6) If a licensee exceeds the 24 hours of qualified
continuing professional education during the two year period,
the licensee may carry forward a maximum of 12 hours of
qualified continuing professional education into the next two
year period.

(7) A licensee who documents they are engaged in full
time activities or is subjected to circumstances which prevent
that licensee from meeting the continuing professional education
requirements established under this section may be excused
from the requirement for a period of up to three years.
However, it is the responsibility of the licensee to document the
reasons and justify why the requirement could not be met.

(8) Any licensee who fails to timely complete the
continuing education required by this rule shall be required to
complete double the number of hours missed to be eligible for
renewal or reinstatement of licensure.

(9) Any applicant for reinstatement who was not in
compliance with the continuing education requirement at the
time of the expiration of licensure shall be required to complete
24 hours of continuing education complying with this rule
within two years prior to the date of application for
reinstatement of licensure.

R156-22-305. Inactive Status.

(1) A person currently licensed and in good standing as a
professional engineer, professional structural engineer or
professional land surveyor may apply for a transfer of that
license to inactive status if:

(a)(i) the licensee is at least 60 years of age;

(i1) the licensee is disabled; or

(iii) the division finds other good cause for believing that
the licensee will not return to the practice as a professional
engineer, professional structural engineer or professional land
surveyor;

(b) the licensee makes application for transfer of status and
registration and pays a registration fee determined by the
department under Section 63-38-3.2; and

(c) the licensee, on application for transfer, certifies that
he will not engage in the practice for which a license is required
while on inactive status.

(2) Each inactive license shall be issued in accordance
with the two-year renewal cycle established by Section R156-1-
308a.

(3) Inactive status licensees may not engage in practice for
which a license is required.

(4) Inactive status licensees are not required to fulfill the
continuing professional education under this rule.

(5) Each inactive status licensee is responsible for
renewing his inactive license according to division procedures.

(6) An inactive status licensee may reinstate his license to
active status by:

(a) submitting an application in a form prescribed by the
division;

(b) paying a fee determined by the department under
Section 63-38-3.2; and

(c) showing evidence of having completed the continuing
professional education requirement established in Subsection
R156-22-304(9).

R156-22-501. Administrative Penalties - Unlawful Conduct.

In accordance with Subsections 58-1-501, 58-1-501(1)(a)
through (d), 58-22-501 and 58-22-503, unless otherwise ordered
by the presiding officer, the following fine schedule shall apply.

(1) Engaging in unlicensed practice or using any title that
would cause a reasonable person to believe the user of the title
is licensed under this chapter.

First Offense: $300

Second Offense: $1,600

(2) Engaging in, or representing oneself as engaged in the
practice of professional engineering or land surveying as a
corporation, proprietorship, partnership, or limited liability
company unless exempted from licensure.

First Offense: $300

Second Offense: $1,600

(3) Impersonating another licensee or engaging in practice
under this chapter using a false or assumed name, unless
permitted by law.

First Offense: $1,000

Second Offense: $2,000

(4) Knowingly employing any person to practice under
this chapter who is not licensed to do so.

First Offense: $1,000

Second Offense: $2,000

(5) Knowingly permits any person to use his or her license
except as permitted by law.

First Offense: $1,000

Second Offense: $2,000

(6) Citations shall not be issued for third offenses, except
in extraordinary circumstances approved by the investigative
supervisor. If a citation is issued for a third offense, the fine is
double the second offense amount, with a maximum amount not
to exceed the maximum fine allowed under Subsection 58-22-
503(1)(1).

(7) If multiple offenses are cited on the same citation, the
fine shall be determined by evaluating the most serious offense.

(8) An investigative supervisor may authorize a deviation
from the fine schedule based upon the aggravating or mitigating
circumstances.

(9) In all cases the presiding officer shall have the
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discretion, after a review of the aggravating and mitigating
circumstances, to increase or decrease the fine amount based
upon the evidence reviewed.

R156-22-502. Unprofessional Conduct.

"Unprofessional conduct" includes:

(1) submitting an incomplete final plan, specification,
report or set of construction plans to:

(a) a client, when the licensee represents, or could
reasonably expect the client to consider the plan, specification,
report or set of construction plans to be complete and final; or

(b) to a building official for the purpose of obtaining a
building permit;

(2) failing as a principal to exercise responsible charge;

(3) failing as a supervisor to exercise supervision of an
employee, subordinate, associate or drafter; or

(4) failing to conform to the accepted and recognized
standards and ethics of the profession including those stated in
the "Model Rules of Professional Conduct” of the National
Council of Examiners for Engineering and Surveying (NCEES),
1997, which is hereby incorporated by reference.

R156-22-601. Seal Requirements.

(1) In accordance with Section 58-22-601, all final plans,
specifications, reports, maps, sketches, surveys, drawings,
documents and plats prepared by the licensee or prepared under
the supervision of the licensee, shall be sealed in accordance
with the following:

(a) Each seal shall be a circular seal, 1-1/2 inches
minimum diameter.

(b) Each seal shall include the licensee's name, license
number, "State of Utah", and "Professional Engineer",
"Professional Structural Engineer", or "Professional Land
Surveyor" as appropriate.

(c) Each seal shall be signed and dated with the signature
and date appearing across the face of each seal imprint.

(d) Each original set of final plans, specifications, reports,
maps, sketches, surveys, drawings, documents and plats, as a
minimum, shall have the original seal imprint, original signature
and date placed on the cover or title sheet.

(e) A seal may be a wet stamp, embossed, or electronically
produced.

(f) Copies of the original set of plans, specifications,
reports, maps, sketches, surveys, drawings, documents and plats
which contain the original seal, original signature and date is
permitted, if the seal, signature and date is clearly recognizable.

(2) A person who qualifies for and uses the title of
professional engineer intern is not permitted to use a seal.

KEY: engineers, surveyors, professional land surveyors,

professional engineers

February 22,2007 58-22-101

Notice of Continuation November 15, 2007 58-1-106(1)(a)
58-1-202(1)(a)
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R156. Commerce, Occupational and Professional Licensing.
R156-37. Utah Controlled Substances Act Rules.
R156-37-101. Title.

These rules are known as the "Utah Controlled Substances
Act Rules."

R156-37-102. Definitions.

In addition to the definitions in Title 58, Chapters 1 and 37,
as used in Title 58, Chapters 1 and 37, or these rules:

(1) "DEA" means the Drug Enforcement Administration
of the United States Department of Justice.

(2) "NABP" means the National Association of Boards of
Pharmacy.

(3) "Principle place of business or professional practice",
as used in Subsection 58-37-6(2)(e), means any location where
controlled substances are received or stored.

(4) "Schedule II controlled stimulant" means any material,
compound, mixture or preparation listed in Subsection 58-37-
4(2)(b)(iii).

(5) "Unprofessional conduct", as defined in Title 58 is
further defined in accordance with Subsections 58-1-203(1)(e)
and 58-37-6(1)(a), in Section R156-37-502.

R156-37-103. Purpose - Authority.

These rules are adopted by the division under the authority
of Subsections 58-1-106(1)(a) and 58-37-6(1)(a) to enable the
division to administer Title 58, Chapter 37.

R156-37-104. Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule
R156-1 is as described in Section R156-1-107.

R156-37-301. License Classifications - Restrictions.

(1) Consistent with the provisions of law, the division may
issue a controlled substance license to manufacture, produce,
distribute, dispense, prescribe, obtain, administer, analyze, or
conduct research with controlled substances in Schedules I, II,
III, IV, or V to qualified persons. Licenses shall be issued to
qualified persons in the following categories:

(a) pharmacist;

(b) optometrist;

(¢) podiatric physician;

(d) dentist;

(e) osteopathic physician and surgeon;

(f) physician and surgeon;

(g) physician assistant;

(h) veterinarian;

(i) advanced practice registered nurse;

(j) certified nurse midwife;

(k) certified registered nurse anesthetist;

(1) Class A pharmacy-retail operations located in Utah;

(m) Class B pharmacy located in Utah providing services
to a target population unique to the needs of the healthcare
services required by the patient, including:

(1) closed door;

(ii) hospital clinic pharmacy;

(iii) methadone clinics;

(iv) nuclear;

(v) branch;

(vi) hospice facility pharmacy;

(vii) veterinarian pharmaceutical facility;

(viii) pharmaceutical administration facility; and

(ix) sterile product preparation facility.

(n) Class C pharmacy located in Utah engaged in:

(i) manufacturing;

(ii) producing;

(iii) wholesaling; and

(iv) distributing.

(o) Class D Out-of-state mail order pharmacies.

(p) Class E pharmacy including:

(1) medical gases providers; and

(i1) analytical laboratories.

(q) Utah Department of Corrections for the conduct of
execution by the administration of lethal injection under its
statutory authority and in accordance with its policies and
procedures.

(2) Alicense may be restricted to the extent determined by
the division, in collaboration with appropriate licensing boards,
that a restriction is necessary to protect the public health, safety
or welfare, or the welfare of the licensee. A person receiving a
restricted license shall manufacture, produce, obtain, distribute,
dispense, prescribe, administer, analyze, or conduct research
with controlled substances only to the extent of the terms and
conditions under which the restricted license is issued by the
division.

R156-37-302. Qualifications for Licensure - Application
Requirements.

(1) An applicant for a controlled substance license shall:

(a) submit an application in a form as prescribed by the
division; and

(b) shall pay the required fee as established by the division
under the provisions of Section 63-38-3.2.

(2) Any person seeking a controlled substance license
shall:

(a) be currently licensed by the state in the appropriate
professional license classification as listed in R156-37-301 and
shall maintain that license classification as current at all times
while holding a controlled substance license; or

(b) be engaged in the following activities which require
the administration of a controlled substance but do not require
licensure under Subsection (a):

(i) animal capture for transport or relocation as an
employee or under contract with a state or federal government
agency; or

(ii)  other activity approved by the Division in
collaboration with the appropriate board.

(3) Thedivision and the reviewing board may request from
the applicant information which is reasonable and necessary to
permit an evaluation of the applicant's:

(a) qualifications to engage in practice with controlled
substances; and

(b) the public interest in the issuance of a controlled
substance license to the applicant.

(4) To determine if an applicant is qualified for licensure,
the division may assign the application to a qualified and
appropriate licensing board for review and recommendation to
the division with respect to issuance of a license.

R156-37-303. Qualifications for Licensure - Site Inspections
- Investigations.

The division shall have the right to conduct site
inspections, review research protocol, conduct interviews with
persons knowledgeable about the applicant, and conduct any
other investigation which is reasonable and necessary to
determine the applicant is of good moral character and qualified
to receive a controlled substance license.

R156-37-304. Qualifications for Licensure - Examinations.

Each applicant for a controlled substance license shall be
required to pass an examination administered at the direction of
the division on the subject of controlled substance laws.

R156-37-305. Exemption from Licensure - Animal
Euthanasia and Law Enforcement Personnel.

In accordance with Subsection 58-37-6(2)(d), the
following persons are exempt from licensure under Title 58,
Chapter 37:
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(1) Individuals employed by an agency of the State or any
of its political subdivisions, who are specifically authorized in
writing by the state agency or the political subdivision to
possess specified controlled substances in specified reasonable
and necessary quantities for the purpose of euthanasia upon
animals, shall be exempt from having a controlled substance
license if the agency or jurisdiction employing that individual
has obtained a controlled substance license, a DEA registration
number, and uses the controlled substances according to a
written protocol in performing animal euthanasia.

(2) Law enforcement agencies and their sworn personnel
are exempt from the licensing requirements of the Controlled
Substance Act to the extent their official duties require them to
possess controlled substances; they act within the scope of their
enforcement responsibilities; they maintain accurate records of
controlled substances which come into their possession; and
they maintain an effective audit trail. Nothing herein shall
authorize law enforcement personnel to purchase or possess
controlled substances for administration to animals unless the
purchase or possession is in accordance with a duly issued
controlled substance license.

R156-37-401. Grounds for Denial of License - Disciplinary
Proceedings.

Grounds for refusing to issue a license to an applicant, for
refusing to renew the license of a licensee, for revoking,
suspending, restricting, or placing on probation the license of a
licensee, for issuing a public or private reprimand to a licensee,
and for issuing a cease and desist order shall be in accordance
with Section 58-1-401.

R156-37-502. Unprofessional Conduct.

"Unprofessional conduct" includes:

(1) a licensee with authority to prescribe or administer
controlled substances:

(a) prescribing or administering to himself any Schedule
II or I1I controlled substance which is not lawfully prescribed by
another licensed practitioner having authority to prescribe the
drug;

(b) prescribing or administering a controlled substance for
a condition he is not licensed or competent to treat;

(2) violating any federal or state law relating to controlled
substances;

(3) failing to deliver to the division all controlled
substance license certificates issued by the division to the
division upon an action which revokes, suspends or limits the
license;

(4) failing to maintain controls over controlled substances
which would be considered by a prudent practitioner to be
effective against diversion, theft, or shortage of controlled
substances;

(5) being unable to account for shortages of controlled
substances any controlled substance inventory for which the
licensee has responsibility;

(6) knowingly prescribing, selling, giving away, or
administering, directly or indirectly, or offering to prescribe,
sell, furnish, give away, or administer any controlled substance
to adrug dependent person, as defined in Subsection 58-37-2(s),
except for legitimate medical purposes as permitted by law;

(7) refusing to make available for inspection controlled
substance stock, inventory, and records as required under these
rules or other law regulating controlled substances and
controlled substance records;

(8) failing to submit controlled substance prescription
information to the database manager after being notified in
writing to do so.

R156-37-601. Access to Records, Facilities, and Inventory.
Applicants for licensure and all licensees shall make

available for inspection to any person authorized to conduct an
administrative inspection pursuant to Title 58, Chapter 37, these
rules or federal law, to the extent they exist, during regular
business hours and at other reasonable times in the event of an
emergency, their controlled substance stock or inventory,
records required under the Utah Controlled Substances Act and
these rules or under the federal controlled substance laws, and
facilities related to activities involving controlled substances.

R156-37-602. Records.

(1) Records of purchase, distribution, dispensing,
prescribing, and administration of controlled substances shall be
kept according to state and federal law.  Prescribing
practitioners shall keep accurate records reflecting the
examination, evaluation and treatment of all patients. Patient
medical records shall accurately reflect the prescription or
administration of controlled substances in the treatment of the
patient, the purpose for which the controlled substance is
utilized and information upon which the diagnosis is based.
Practitioners shall keep records apart from patient records of
each controlled substance purchased, and with respect to each
controlled substance, its disposition, whether by administration
or any other means, date of disposition, to whom given and the
quantity given.

(2) Any licensee who experiences any shortage or theft of
controlled substances shall immediately file the appropriate
forms with the Drug Enforcement Administration, with a copy
to the division directed to the attention of the Investigation
Bureau. He shall also report the incident to the local law
enforcement agency.

(3) All records required by federal and state laws or rules
must be maintained by the licensee for a period of five years. If
a licensee should sell or transfer ownership of his files in any
way, those files shall be maintained separately from other
records of the new owner.

(4) Prescription records may be maintained electronically
so long as:

(a) the original of each prescription, including telephone
prescriptions, is maintained in a physical file and contains all of
the information required by federal and state law; and

(b) an automated data processing system is used for the
storage and immediate retrieval of refill information for
prescription orders for controlled substances in Schedule IIT and
IV, in accordance with federal guidelines.

(5) All records relating to Schedule II controlled
substances received, purchased, administered or dispensed by
the practitioner shall be maintained separately from all other
records of the pharmacy or practice.

(6) All records relating to Schedules III, IV and V
controlled substances received, purchased, administered or
dispensed by the practitioner shall be maintained separately
from all other records of the pharmacy or practice.

R156-37-603. Restrictions Upon the Prescription,
Dispensing and Administration of Controlled Substances.

(1) A practitioner may prescribe or administer the
Schedule II controlled substance cocaine hydrochloride only as
atopical anesthetic for mucous membranes in surgical situations
in which it is properly indicated and as local anesthetic for the
repair of facial and pediatric lacerations when the controlled
substance is mixed and dispensed by a registered pharmacist in
the proper formulation and dosage.

(2) A practitioner shall not prescribe or administer a
controlled substance without taking into account the drug's
potential for abuse, the possibility the drug may lead to
dependence, the possibility the patient will obtain the drug for
a nontherapeutic use or to distribute to others, and the
possibility of an illicit market for the drug.

(3) When writing a prescription for a controlled substance,
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each prescription shall contain only one controlled substance per
prescription form and no other legend drug or prescription item
shall be included on that form.

(4) In accordance with Subsection 58-37-6(7)(f)(v)(D),
unless the prescriber determines there is a valid medical reason
to allow an earlier dispensing date, the dispensing date of a
second or third prescription shall be no less than 30 days from
the dispensing date of the previous prescription, to allow for
receipt of the subsequent prescription before the previous
prescription runs out.

(5) Ifapractitioner fails to document his intentions relative
to refills of controlled substances in Schedules I1I through V on
a prescription form, it shall mean no refills are authorized. No
refill is permitted on a prescription for a Schedule II controlled
substance.

(6) Refills of controlled substance prescriptions shall be
permitted for the period from the original date of the
prescription as follows:

(a) Schedules IIT and IV for six months from the original
date of the prescription; and

(b) Schedule V for one year from the original date of the
prescription.

(7) No refill may be dispensed until such time has passed
since the date of the last dispensing that 80% of the medication
in the previous dispensing should have been consumed if taken
according to the prescriber's instruction.

(8) No prescription for a controlled substance shall be
issued or dispensed without specific instructions from the
prescriber on how and when the drug is to be used.

(9) Refills after expiration of the original prescription term
requires the issuance of a new prescription by the prescribing
practitioner.

(10) Each prescription for a controlled substance and the
number of refills authorized shall be documented in the patient
records by the prescribing practitioner.

(11) A practitioner shall not prescribe or administer a
Schedule II controlled stimulant for any purpose except:

(a) the treatment of narcolepsy as confirmed by
neurological evaluation;

(b) the treatment of abnormal behavioral syndrome,
attention deficit disorder, hyperkinetic syndrome, or related
disorders;

(c) the treatment of drug-induced brain dysfunction;

(d) the differential diagnostic psychiatric evaluation of
depression;

(e) the treatment of depression shown to be refractory to
other therapeutic modalities, including pharmacologic
approaches, such as tricyclic antidepressants or MAO inhibitors;

(f) in the terminal stages of disease, as adjunctive therapy
in the treatment of chronic severe pain or chronic severe pain
accompanied by depression;

(g) the clinical investigation of the effects of the drugs, in
which case the practitioner shall submit to the division a written
investigative protocol for its review and approval before the
investigation has begun. The investigation shall be conducted
in strict compliance with the investigative protocol, and the
practitioner shall, within 60 days following the conclusion of the
investigation, submit to the division a written report detailing
the findings and conclusions of the investigation; or

(h) in treatment of depression associated with medical
illness after due consideration of other therapeutic modalities.

(12) A practitioner may prescribe, dispense or administer
a Schedule II controlled stimulant when properly indicated for
any purpose listed in Subsection (11), provided that all of the
following conditions are met:

(a) Dbefore initiating treatment utilizing a Schedule II
controlled stimulant, the practitioner obtains an appropriate
history and physical examination, and rules out the existence of
any recognized contraindications to the use of the controlled

substance to be utilized;

(b) the practitioner shall not prescribe, dispense or
administer any Schedule II controlled stimulant when he knows
or has reason to believe that a recognized contraindication to its
use exists;

(c) the practitioner shall not prescribe, dispense or
administer any Schedule II controlled stimulant in the treatment
of a patient who he knows or should know is pregnant; and

(d) the practitioner shall not initiate or shall discontinue
prescribing, dispensing or administering all Schedule II
controlled stimulants immediately upon ascertaining or having
reason to believe that the patient has consumed or disposed of
any controlled stimulant other than in compliance with the
treating practitioner's directions.

R156-37-604. Prescribing of Controlled Substances for
Weight Reduction or Control.

(1) A practitioner shall not prescribe, dispense or
administer a Schedule IT or Schedule I1I controlled substance for
purposes of weight reduction or control.

(2) A prescribing practitioner may prescribe or administer
a Schedule I'V controlled substance in treating excessive weight
leading to increased health risks only when all the following
conditions are met:

(a) medication is used only as an adjunct to a
comprehensive weight loss program based on supplemental
weight loss activities including, but not limited to, changing
lifestyle counseling, nutritional education, and a regular,
individualized exercise regimen;

(b) prior to initiating treatment the prescribing practitioner
shall:

(i) determine through thorough review of past medical
records that the patient has made a substantial good-faith effort
to lose weight in a comprehensive weight loss program without
the use of controlled substances, and the previous regimen has
not been effective;

(ii) obtain a complete history, perform a complete physical
examination of the patient, and rule out the existence of any
recognized contraindications to the use of the medication(s);

(iii) determine and document this assessment in the
patient's medical record, that the health benefit to the patient
greatly outweighs the possible risks of the medications
prescribed; and

(iv) discuss with the patient the possible risks associated
with the medication and have on record an informed consent
which clearly documents that the long term effects of using
controlled substances for weight loss or weight control are not
known;

(c) throughout the prescribing period, the prescribing
practitioner shall:

(i) supervise, oversee, and regularly monitor the patient,
including his participation in supplemental weight loss
activities, efficacy of the medication, and advisability of
continuing to prescribe the weight loss or weight control
medication; and

(ii) maintain a central medical record, containing at least,
the goal of treatment or target weight, the ongoing progress
toward that goal or maintenance of the weight loss, the patient's
supplemental weight loss activities with documentation of
compliance with the comprehensive weight loss program; and

(d) the prescribing practitioner shall immediately
discontinue the weight loss medication in any of the following
situations:

(i) the practitioner knows or should know that the patient
is pregnant;

(ii) the patient has consumed or disposed of any controlled
substance other than in compliance with the prescribing
practitioner's directions;

(iii) the patient is abusing the controlled substance being
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prescribed for weight loss;

(iv) the patient develops a contraindication during the
course of therapy; or

(v) the medication is not effective or that the patient is not
abiding with and following through with the agreed upon
comprehensive weight loss program.

R156-37-605. Emergency Verbal Prescription of Schedule I1
Controlled Substances.

(1) Prescribing practitioners may give a verbal prescription
for a Schedule II controlled substance if:

(a) the quantity dispensed is only sufficient to cover the
patient for the emergency period, not to exceed 72 hours;

(b) the prescribing practitioner has examined the patient
within the past 30 days, the patient is under the continuing care
of the prescribing practitioner for a chronic disease or ailment,
or the prescribing practitioner is covering for another
practitioner and has knowledge of the patient's condition; and

(c) a written prescription is delivered to the pharmacist
within seven working days of the verbal order.

(2) A pharmacist may fill an emergency verbal or
telephonic prescription from a prescribing practitioner for a
Schedule II controlled substance if:

(a) the amount does not exceed a 72 hour supply; and

(b) the filling pharmacist reasonably believes that the
prescribing practitioner is licensed to prescribe the controlled
substances or makes a reasonable effort to determine that he is
licensed.

R156-37-606. Disposal of Controlled Substances.

(1) Any disposal of controlled substances by licensees
shall:

(a) be consistent with the provisions of 1307.21 of the
Code of Federal Regulations; or

(b) require the authorization of the division after
submission to the division to the attention of Chief Investigator
of'adetailed listing of the controlled substances and the quantity
of'each. Disposal shall be conducted in the presence of one of
its investigators or a division authorized agent as is specifically
instructed by the division in its written authorization.

(2) Records of disposal of controlled substances shall be
maintained and made available on request to the division or its
agents for inspection for a period of five years.

R156-37-607. Surrender of Suspended or Revoked License.

(1) Licenses which have been restricted, suspended or
revoked shall be surrendered to the division within 30 days of
the effective date of the order of restriction, suspension or
revocation. Compliance with this section will be a consideration
in evaluating applications for relicensing.

R156-37-608. Herbal Products.

The division shall not apply the provisions of the
Controlled Substance Act or these rules in restricting citizens or
practitioners, regardless of their license status, from the sale or
use of food or herbal products that are not scheduled as
controlled substances by State or Federal law.

R156-37-609. Controlled Substance Database - Procedure
and Format for Submission to the Database.

(1) In accordance with Subsections 58-37-7.5(6)(a), the
format in which the information required under Section 58-37-
7.5 shall be submitted to the administrator of the database is:

(a) electronic data via telephone modem;

(b) electronic data stored on floppy disk; or

(c) electronic data sent via electronic mail (e-mail) if
encrypted and approved by the database manager.

(2) The required information may be submitted on paper,
if the pharmacy or pharmacy group submits a written request to

the division and receives prior approval.

(3) The division will consider the following in granting the
request:

(a) the pharmacy or pharmacy group has no computerized
record keeping systemupon which the data can be electronically
recorded; or

(b) the pharmacy or pharmacy group is unable to conform
its submissions to the format required by the database
administrator without incurring undue financial hardship.

(4) Each pharmacy or pharmacy group may submit the
data either weekly, bi-weekly, or monthly. Any pharmacy
which does not declare its intention for timely submission of
data will be presumed to have chosen monthly submission.

(5) The format for submission to the database shall be in
accordance with uniform formatting developed by the American
Society for Automation in Pharmacy system (ASAP). The
division may approve alternative formats or adjustments to be
consistent with database collection instruments and contain all
necessary data elements.

(6) The pharmacist-in-charge of each reporting pharmacy
shall submit a report on a form approved by the division
including:

(a) the pharmacy name;

(b) NABP number;

(c) the period of time covered by each submission of data;

(d) the number of prescriptions in the submission;

(e) the submitting pharmacist's signature attesting to the
accuracy of the report; and

(f) the date the submission was prepared.

R156-37-610. Controlled Substance Database - Limitations
on Access to Database Information - Standards and
Procedures for Identifying Individuals Requesting
Information.

(1) In accordance with Subsections 58-37-7.5(8)(a) and
(b), the division director shall designate in writing those
individuals within the division who shall have access to the
information in the database.

(2) Personnel from federal, state or local law enforcement
agencies may obtain information from the database if the
information relates to a current investigation being conducted by
such agency. The manager of the database may also provide
information from the database to such agencies on his own
volition when the information may reasonably constitute a basis
for investigation relative to violation of state or federal law.

(3) In accordance with Subsections 58-37-7.5(5)(c),
(6)(b), (7)(b), and (8)(d) and (e), the database manager may
provide information from the database to licensed practitioners
having authority to prescribe controlled substances and to
licensed pharmacists having authority to dispense controlled
substances. The database manager may provide the information
on his own volition to accomplish the stated purposes set forth
in Subsection 58-37-7.5(5).

(4) Any individual may request information in the
database relating to that individual's receipt of controlled
substances. Upon request for database information on an
individual who is the recipient of a controlled substance
prescription entered in the database, the manager of the database
shall make available database information exclusively relating
to that particular individual under the following limitations and
conditions:

(a) The requestor seeking database information personally
appears before the manager of the database, or a designee, with
picture identification confirming his identity as the same person
on whom database information is sought.

(b) The requestor seeking database information submits a
signed and notarized request executed under the penalty of
perjury verifying his identity as the same person on whom
database information is sought, and providing their full name,
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home and business address, date of birth, and social security
number.

(c) The requestor seeking database information presents a
power of attorney over the person on whom database
information is sought and further complies with the following:

(i) submits a signed and notarized request executed by the
requestor under the penalty of perjury verifying that the grantor
of the power of attorney is the same person on whom database
information is sought, including the grantor's full name, address,
date of birth, and social security number; and

(ii) personally appears before the manager of the database
with picture identification to verify personal identity, or
otherwise submits a signed and notarized statement executed by
the requestor under the penalty of perjury verifying his identity
as that of the person holding the power of attorney.

(d) The requestor seeking database information presents
verification that he is the legal guardian of an incapacitated
person on whom database information is sought and further
complies with the following:

(i) submits a signed and notarized request executed by the
requestor under the penalty of perjury verifying that the
incapacitated ward of the guardian is the same person on whom
database information is sought, including the ward's full name,
address, date of birth, and social security number; and

(ii) personally appears before the manager of the database
with picture identification to verify personal identity, or
otherwise submits a signed and notarized statement executed by
the requestor under the penalty of perjury verifying his identity
as that of the legal guardian of the incapacitated person.

(e) The requestor seeking database information shall
present a release-of-records statement from the person on whom
database information is sought and further complies with the
following:

(i) submits a verification from the person on whom
database information is sought consistent with the requirements
set forth in paragraph (4)(b);

(ii) submits a signed and notarized release of records
statement executed by the person on whom database information
is sought authorizing the manager of the database to release the
relevant database information to the requestor; and

(iii) personally appears before the manager of the database
with picture identification to verify personal identity, or
otherwise submits a signed and notarized statement executed by
the requestor under the penalty of perjury verifying his identity
as that of the requestor identified in the release of records;

(5) Before data is released upon oral request, a written
request may be required and received.

(6) Database information may be disseminated either
orally, by facsimile or by U.S. mail.

(7) The Utah Department of Health may access Database
information for purposes of scientific study regarding public
health. To access information, the scientific investigator must:

(a) show the research is an approved project of the Utah
Department of Health;

(b) provide a description of the research to be conducted,
protocols for the project and a description of the data needs from
the Database;

(c) provide assurances and a plan that demonstrates all
Database information will be maintained securely, with access
only permitted by the scientific investigator;

(d) provide for electronic data to be stored on a stand alone
database computer system with access only allowed by the
scientific investigator; and

(e) pay all relevant expenses for data transfer and
manipulation.

KEY: controlled substances, licensing
October 22,2007 58-1-106(1)(a)
Notice of Continuation March 15, 2007 58-37-6(1)(a)

58-37-7.5(7)
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R156. Commerce, Occupational and Professional Licensing.
R156-55a. Utah Construction Trades Licensing Act Rule.
R156-55a-101. Title.

This rule shall be known as the "Utah Construction Trades
Licensing Act Rule".

R156-55a-102. Definitions.

In addition to the definitions in Title 58, Chapters 1 and 55,
as defined or used in this rule:

(1) "Employee", as used in Subsections 58-55-102(12)(a)
and 58-55-102(14), means a person providing labor services in
the construction trades who works for a licensed contractor, or
the substantial equivalent of a licensed contractor as determined
by the division, for compensation who has federal and state
taxes withheld and workers' compensation and unemployment
insurance provided by the person's employer.

(2) "Incidental", as used in Subsection 58-55-102(35),
means work which:

(a) can be safely and competently performed by the
specialty contractor; and

(b) arises from and is directly related to work performed in
the licensed specialty classification and does not exceed 10
percent of the overall contract.

(3) "Maintenance" means the repair, replacement and
refinishing of any component of an existing structure; but, does
not include alteration or modification to the existing weight-
bearing structural components.

(4) "Mechanical", as used in Subsections 58-55-102(18)
and 58-55-102(28), means the work which may be performed by
a S350 HVAC Contractor under Section R156-55a-301.

(5) "Personal property" means, as it relates to Title 58,
Chapter 56, factory built housing and modular construction, a
structure which is titled by the Motor Vehicles Division, state of
Utah, and taxed as personal property.

(6) "School" means a Utah school district, applied
technology college, or accredited college.

(7) "Unprofessional conduct" defined in Title 58, Chapters
1 and 53, is further defined in accordance with Section 58-1-203
in Section R156-55a-501.

R156-55a-103. Authority.

This rule is adopted by the division under the authority of
Subsection 58-1-106(1)(a) to enable the division to administer
Title 58, Chapter 55.

R156-55a-104. Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule
R156-1 is as described in Section R156-1-107.

R156-55a-301. License Classifications - Scope of Practice.

(1) In accordance with Subsection 58-55-301(2), the
classifications of licensure are listed and described in this
section. The construction trades or specialty contractor
classifications listed are those determined to significantly impact
the public health, safety, and welfare. A person who is
practicing a construction trade or specialty contractor
classification which is not listed is exempt from licensure in
accordance with Subsection 58-55-305(1)(i).

(2) Licenses shall be issued in the following primary
classifications and subclassifications:

E100 - General Engineering Contractor. A General
Engineering contractor is a contractor licensed to perform work
as defined in Subsection 58-55-102(19).

B100 - General Building Contractor. A General Building
contractor is a contractor licensed to perform work as defined in
Subsection 58-55-102(18).

B200 - Modular Unit Installation Contractor. Set up or
installation of modular units as defined in Subsection 58-56-
3(11) and constructed in accordance with Section 58-56-13.

The scope of the work permitted under this classification
includes construction of the permanent or temporary
foundations, placement of the modular unit on a permanent or
temporary foundation, securing the units together if required
and securing the modular units to the foundations. Work
excluded from this classification includes installation of factory
built housing and connection of required utilities.

R100 - Residential and Small Commercial Contractor. A
Residential and Small Commercial contractor is a contractor
licensed to perform work as defined in Subsection 58-55-
102(28).

R101 - Residential and Small Commercial Non Structural
Remodeling and Repair. Remodeling and repair to any existing
structure built for support, shelter and enclosure of persons,
animals, chattels or movable property of any kind with the
restriction that no change is made to the bearing portions of the
existing structure, including footings, foundation and weight
bearing walls; and the entire project is less than $50,000 in total
cost.

R200 - Factory Built Housing Contractor. Disconnection,
setup, installation or removal of manufactured housing on a
temporary or permanent basis. The scope of the work permitted
under this classification includes placement of the manufactured
housing on a permanent or temporary foundation, securing the
units together if required, securing the manufactured housing to
the foundation, and connection of the utilities from the near
proximity, such as a meter, to the manufactured housing unit
and construction of foundations of less than four feet six inches
in height. Work excluded from this classification includes site
preparation or finishing, excavation of the ground in the area
where a foundation is to be constructed, back filling and grading
around the foundation, construction of foundations of more than
four feet six inches in height and construction of utility services
from the utility source to and including the meter or meters if
required or if not required to the near proximity of the
manufactured housing unit from which they are connected to the
unit.

1101 - General Engineering Trades Instructor. A General
Engineering Trades Instructor is a construction trades instructor
authorized to teach the construction trades and is subject to the
scope of practice defined in Subsection 58-55-102(19).

1102 - General Building Trades Instructor. A General
Building Trades Instructor is a construction trades instructor
authorized to teach the construction trades and is subject to the
scope of practice defined in Subsections 58-55-102(18) or 58-
55-102(28).

1103 - Electrical Trades Instructor. An Electrical Trades
Instructor is a construction trades instructor authorized to teach
the electrical trades and subject to the scope of practice defined
in Subsection R156-55a-301(S200).

1104 - Plumbing Trades Instructor. A Plumbing Trades
Instructor is a construction trades instructor authorized to teach
the plumbing trades and subject to the scope of practice defined
in Subsection R156-55a-301(S210).

1105 - Mechanical Trades Instructor. A Mechanical Trades
Instructor is a construction trades instructor authorized to teach
the mechanical trades and subject to the scope of practice
defined in Subsection R156-55a-301(S350).

S200 - General Electrical Contractor. Fabrication,
construction, and/or installation of generators, transformers,
conduits, raceways, panels, switch gear, electrical wires,
fixtures, appliances, or apparatus which utilizes electrical
energy.

S201 - Residential Electrical Contractor. Fabrication,
construction, and/or installation of services, disconnecting
means, grounding devices, panels, conductors, load centers,
lighting and plug circuits, appliances and fixtures in any
residential unit, normally requiring non-metallic sheathed cable,
including multiple units up to and including a four-plex, but
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excluding any work generally recognized in the industry as
commercial or industrial.

S202 - Solar Photovoltaic Contractor. Fabrication,
construction, installation, and repair of photovoltaic cell panels
and related components including battery storage systems,
distribution panels, switch gear, electrical wires, inverters, and
other electrical apparatus for solar photovoltaic systems. Work
excluded from this classification includes work on any
alternating current system or system component.

S210 - General Plumbing Contractor. Fabrication and/or
installation of material and fixtures to create and maintain
sanitary conditions in buildings, by providing a permanent
means for a supply of safe and pure water, a means for the
timely and complete removal from the premises of all used or
contaminated water, fluid and semi-fluid organic wastes and
other impurities incidental to life and the occupation of such
premises, and provision of a safe and adequate supply of gases
for lighting, heating, and industrial purposes. Work permitted
under this classification shall include the furnishing of materials,
fixtures and labor to extend service from a building out to the
main water, sewer or gas pipeline.

S211 - Boiler Installation Contractor. Fabrication and/or
installation of fire-tube and water-tube power boilers and hot
water heating boilers, including all fittings and piping, valves,
gauges, pumps, radiators, converters, fuel oil tanks, fuel lines,
chimney flues, heat insulation and all other devices, apparatus,
and equipment related thereto.

S212 - TIrrigation Sprinkling Contractor.  Layout,
fabrication, and/or installation of water distribution system for
artificial watering or irrigation.

S213 - Industrial Piping Contractor. Fabrication and/or
installation of pipes and piping for the conveyance or
transmission of steam, gases, chemicals, and other substances
including excavating, trenching, and back-filling related to such
work.

S214 - Water Conditioning Equipment Contractor.
Fabrication and/or installation of water conditioning equipment
and only such pipe and fittings as are necessary for connecting
the water conditioning equipment to the water supply system
within the premises.

S215 - Solar Thermal Systems Contractor. Construction,
repair and/or installation of solar thermal systems up to the
system shut off valve or where the system interfaces with any
other plumbing system.

S216 - Residential Sewer Connection and Septic Tank
Contractor. Construction of residential sewer lines including
connection to the public sewer line, and excavation and grading
related thereto. Excavation, installation and grading of
residential septic tanks and their drainage.

S217 - Residential Plumbing Contractor. Fabrication
and/or installation of material and fixtures to create and maintain
sanitary conditions in residential building, including multiple
units up to and including a four-plex by providing a permanent
means for a supply of safe and pure water, a means for the
timely and complete removal from the premises of all used or
contaminated water, fluid and semi-fluid organic wastes and
other impurities incidental to life and the occupation of such
premises, and provision of a safe and adequate supply of gases
for lighting and heating purposes. Work permitted under this
classification shall include the furnishing of materials, fixtures
and labor to extend service from a residential building out to the
main water, sewer or gas pipeline. Excluded is any new
construction and service work generally recognized in the
industry as commercial or industrial.

$220 - Carpentry Contractor. Fabrication for structural and
finish purposes in a structure or building using wood, wood
products, metal studs, vinyl materials, or other
wood/plastic/metal composites as is by custom and usage
accepted in the building industry as carpentry.

S221 - Cabinet, Millwork and Countertop Installation
Contractor. On-site construction and/or installation of milled
wood products or countertops.

S222 - Overhead and Garage Door Contractor. The
installation of overhead and garage doors and door openers.

S230 - Siding Contractor. Fabrication, construction,
and/or installation of siding.

S231 - Raingutter Installation Contractor.  On-site
fabrication and/or installation of raingutters and drains, roof
flashings, gravel stops and metal ridges.

S240 - Glass and Glazing Contractor. Fabrication,
construction, installation, and/or removal of all types and sizes
of glass, mirrors, substitutes for glass, glass-holding members,
frames, hardware, and other incidental related work.

S250 - Insulation Contractor. Installation of any insulating
media in buildings and structures for the sole purpose of
temperature control, sound control or fireproofing, but shall not
include mechanical insulation of pipes, ducts or conduits.

S260 - General Concrete Contractor.  Fabrication,
construction, mixing, batching, and/or installation of concrete
and related concrete products along with the placing and setting
of screeds for pavement for flatwork, the construction of forms,
placing and erection of steel bars for reinforcing and application
of plaster and other cement-related products.

S261 - Concrete Form Setting and Shoring Contractor.
Fabrication, construction, and/or installation of forms and
shoring material; but, does not include the placement of
concrete, finishing of concrete or embedded items such as metal
reinforcement bars or mesh.

S262 - Gunnite and Pressure Grouting Contractor.
Installation of a concrete product either injected or sprayed
under pressure.

S263 - Cementatious Coating Systems Resurfacing and
Sealing Contractor. Fabrication, construction, mixing, batching
and installation of cementatious coating systems or sealants
limited to the resurfacing or sealing of existing surfaces,
including the preparation or patching of the surface to be
covered or sealed.

S270 - General Drywall and Plastering Contractor.
Fabrication, construction, and installation of drywall, gypsum,
wallboard panels and assemblies. Preparation of drywall or
plaster surfaces for suitable painting or finishing. Application to
surfaces of coatings made of plaster, including the preparation
of'the surface and the provision ofa base. This does not include
applying stucco to lathe, plaster and other surfaces. Exempted
is the plastering of foundations.

S272 - Ceiling Grid Systems, Ceiling Tile and Panel
Systems Contractor. Fabrication and/or installation of wood,
mineral, fiber, and other types of ceiling tile and panels and the
grid systems required for placement.

S273 - Light-weight Metal and Non-bearing Wall
Partitions Contractor. Fabrication and/or installation of light-
weight metal and other non-bearing wall partitions.

S280 - General Roofing Contractor. Application and/or
installation of asphalt, pitch, tar, felt, flax, shakes, shingles, roof
tile, slate, and any other material or materials, or any
combination of any thereof which use and custom has
established as usable for, or which are now used as, water-proof,
weatherproof, or watertight seal or membranes for roofs and
surfaces; and roof conversion. Incidental work includes the
installation of roof clamp ring to the roof drain.

S290 - General Masonry Contractor. Construction by
cutting, and/or laying of all of the following brick, block, or
forms: architectural, industrial, and refractory brick, all brick
substitutes, clay and concrete blocks, terra-cotta, thin set or
structural quarry tile, glazed structural tile, gypsum tile, glass
block, clay tile, copings, natural stone, plastic refractories, and
castables and any incidental works, including the installation of
shower pans, as required in construction of the masonry work.
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S291 - Stone Masonry Contractor. Construction using
natural or artificial stone, either rough or cut and dressed, laid
atrandom, with or without mortar. Incidental work includes the
installation of shower pans.

S292 - Terrazzo Contractor. Construction by fabrication,
grinding, and polishing of terrazzo by the setting of chips of
marble, stone, or other material in an irregular pattern with the
use of cement, polyester, epoxy or other common binders.
Incidental work includes the installation of shower pans.

S293 - Marble, Tile and Ceramic Contractor. Preparation,
fabrication, construction, and installation of artificial marble,
burned clay tile, ceramic, encaustic, falence, quarry, semi-
vitreous, and other tile, excluding hollow or structural partition
tile. Incidental work includes the installation of shower pans.

S294 - Cultured Marble Contractor.  Preparation,
fabrication and installation of slab and sheet manmade synthetic
products including cultured marble, onyx, granite, onice, corian,
and corian type products. Incidental work includes the
installation of shower pans.

S300 - General Painting Contractor. Preparation of surface
and/or the application of all paints, varnishes, shellacs, stains,
waxes and other coatings or pigments.

S310 - Excavation and Grading Contractor. Moving of the
earth's surface or placing earthen materials on the earth's surface,
by use of hand or power machinery and tools, including
explosives, in any operation of cut, fill, excavation, grading,
trenching, backfilling, or combination thereof as they are
generally practiced in the construction trade.

S320 - Steel Erection Contractor. Construction by
fabrication, placing, and tying or welding of steel reinforcing
bars or erecting structural steel shapes, plates of any profile,
perimeter or cross-section that are used to reinforce concrete or
as structural members, including riveting, welding, and rigging.

S321 - Steel Reinforcing Contractor. Fabricating, placing,
tying, or mechanically welding of reinforcing bars of any profile
that are used to reinforce concrete buildings or structures.

S322 - Metal Building Erection Contractor. Erection of
pre-fabricated metal structures including concrete foundation
and footings, grading, and surface preparation.

S323 - Structural Stud Erection Contractor. Fabrication
and installation of metal structural studs and bearing walls.

S330 - Landscaping Contractor. Grading and preparing
land for architectural, horticultural, and the decorative treatment,
arrangement, and planting of gardens, lawns, shrubs, vines,
bushes, trees, and other decorative vegetation. Construction of
small decorative pools, tanks, and fountains. Hothouses and
greenhouses, retaining walls, fences, walks, garden lighting of
50 volts or less, and sprinkler systems. Patio areas when they
are an incidental part of the prime contract.

S340 - Sheet Metal Contractor. Layout, fabrication, and
installation of air handling and ventilating systems. All
architectural sheet metal such as cornices, marquees, metal
soffits, gutters, flashings, and skylights and skydomes including
both plastic and fiberglass.

S350 - HVAC Contractor. Fabrication and installation of
complete warm air heating and air conditioning systems, and
complete ventilating systems.

S351 - Refrigerated Air Conditioning Contractor.
Fabrication and installation of air conditioning ventilating
systems to control air temperatures below 50 degrees.

S352 - Evaporative Cooling Contractor. Fabrication and
installation of devices, machinery, and units to cool the air
temperature employing evaporation of liquid.

S353 - Warm Air Heating Contractor. Layout, fabrication,
and installation of such sheet metal, gas piping, and furnace
equipment as necessary for a complete warm air heating and
ventilating system.

S360 - Refrigeration Contractor. Construction and/or
installation of refrigeration equipment including, but not limited

to, built-in refrigerators, refrigerated rooms, insulated
refrigerated spaces and equipment related thereto; but, the scope
of permitted work does not include the installation of gas fuel or
electric power services other than connection of electrical
devices to a junction box provided for that device and electrical
control circuitry not exceeding 50 volts.

S370 - Fire Suppression Systems Contractor. Layout,
fabrication, and installation of fire protection systems using
water, steam, gas, or chemicals. When a potable sanitary water
supply system is used as the source of supply, connection to the
water system must be accomplished by a licensed journeyman
plumber. Excluded from this classification are persons engaged
in the installation of fire suppression systems in hoods above
cooking appliances.

S380 - Swimming Pool and Spa Contractor. On-site
fabrication, construction and installation of swimming pools,
prefabricated pools, spas, and tubs.

S390 - Sewer and Waste Water Pipeline Contractor.
Construction of sewer lines, sewage disposal and sewage drain
facilities including excavation and grading with respect thereto,
and the construction of sewage disposal plants and
appurtenances thereto.

S400 - Asphalt Paving Contractor. Construction of asphalt
highways, roadways, driveways, parking lots or other asphalt
surfaces, which will include but will not be limited to, asphalt
overlay, chip seal, fog seal and rejuvenation, micro surfacing,
plant mix sealcoat, slurry seal, and the removal of asphalt
surfaces by milling. Also included is the excavation, grading,
compacting and laying of fill or base-related thereto.

S410 - Pipeline and Conduit Contractor. Fabrication,
construction, and installation of pipes, conduit or cables for the
conveyance and transmission from one station to another of
such products as water, steam, gases, chemicals, slurries, data or
communications. Included are the excavation, cabling,
horizontal boring, grading, and backfilling necessary for
construction of the system.

S420 - General Fencing, Ornamental Iron and Guardrail
Contractor. Fabrication, construction, and installation of fences,
guardrails, handrails, and barriers.

S421 - Residential Fencing Contractor. Fabrication and
installation of residential fencing up to and including a height
of six feet.

S430 - Metal Firebox and Fuel Burning Stove Installer.
Fabrication, construction, and installation of metal fireboxes,
fireplaces, and wood or coal-burning stoves.

S440 - Sign Installation Contractor. Installation of signs
and graphic displays which require installation permits or
permission as issued by state or local governmental
jurisdictions. Signs and graphic displays shall include signs of
all types, both lighted and unlighted, permanent highway marker
signs, illuminated awnings, electronic message centers,
sculptures or graphic representations including logos and
trademarks intended to identify or advertise the user or his
product, building trim or lighting with neon or decorative
fixtures, or any other animated, moving or stationary device
used for advertising or identification purposes. Signs and
graphic displays must be fabricated, installed and erected in
accordance with professionally engineered specifications and
wiring in accordance with the National Electrical Code.

S441 - Non Electrical Outdoor Advertising Sign
Contractor. Installation of signs and graphic displays which
require installation permits or permission as issued by state and
local governmental jurisdictions. Signs and graphics shall
include outdoor advertising signs which do not have electrical
lighting or other electrical requirements, and in accordance with
professionally engineered specifications.

S450 - Mechanical Insulation Contractor. Fabrication,
application and installation of insulation materials to pipes,
ducts and conduits.
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S460 - Wrecking and Demolition Contractor. The raising,
cribbing, underpinning, moving, and removal of building and
structures so that alterations, additions, repairs, and new sub-
structures may be built.

S470 - Petroleum Systems Contractor. Installation of
above and below ground petroleum and petro-chemical storage
tanks, piping, dispensing equipment, monitoring equipment and
associated petroleum and petro-chemical equipment including
excavation, backfilling, concrete and asphalt.

S480 - Piers and Foundations Contractor. The excavation,
drilling, compacting, pumping, sealing and other work necessary
to construct, alter or repair piers, piles, footings and foundations
placed in the earth's subsurface to prevent structural settling and
to provide an adequate capacity to sustain or transmit the
structural load to the soil or rock below.

S490 - Wood Flooring Contractor. Installation of wood
flooring including prefinished and unfinished material, sanding,
staining and finishing of new and existing wood flooring.
Underlayments, non-structural subfloors and other incidental
related work.

S491 - Laminate Floor Installation Contractor. Installation
of laminate floors including underlayments, non-structural
subfloors and other incidental related work, but does not include
the installation of sold wood flooring.

S500 - Sports and Athletic Courts, Running Tracks, and
Playground Installation Contractor. Installation of sports and
athletic courts including but not limited to tennis courts,
racquetball courts, handball courts, basketball courts, running
tracks, playgrounds, or any combination. Includes nonstructural
floor subsurfaces, nonstructural wall surfaces, perimeter walls
and perimeter fencing.

S600 - General Stucco Contractor. Applying stucco to
lathe, plaster and other surfaces.

S700 - Specialty License Contractor.

(a) A specialty license is a license that confines the scope
of the allowable contracting work to a specialized area of
construction which the division grants on a case-by-case basis.

(b) When applying for a specialty license, an applicant, if
requested, shall submit to the division the following:

(i) adetailed statement of the type and scope of contracting
work that the applicant proposes to perform; and

(ii) any brochures, catalogs, photographs, diagrams, or
other material to further clarify the scope of the work that the
applicant proposes to perform.

(c) A contractor issued a specialty license shall confine the
contractor's activities to the field and scope of operations as
outlined by the division.

(3)(@) Any person holding a S215 Solar Systems
Contractor license before the effective date of this rule may
obtain a S202 Solar Photovoltaic Contractor license by
submitting an affidavit demonstrating two years of experience
that meets the requirements of R156-55a-302b no later than
March 31, 2010.

(b) Any person holding a S271 Plastering and Stucco
Contractor license before the effective date of this rule shall be
issued a S270 General Drywall and Plastering Contractor
license.

(c) Any person holding a S274 Drywall Contractor license
before the effective date of this rule shall be issued a S270
General Drywall and Plastering Contractor license.

(d) Any person holding a S271 Plastering and Stucco
Contractor license or an S270 General Drywall, Stucco and
Plastering Contractor license before the effective date of this
rule may obtain a S600 General Stucco Contractor license by
submitting an affidavit demonstrating two years of experience
that meets the requirements of R156-55a-302b no later than
March 31, 2010.

(e) Any person holding any of the following licenses
before the effective date of this rule shall be issued a S280

General Roofing Contractor license:
(i) S281 Single Ply and Specialty Coating Contractor;
(i) S282 Build-up Roofing Contractor;
(iii) S283 Shingle and Shake Roofing Contractor;
(iv) S284 Tile Roofing Contractor; and
(v) S285 Metal Roofing Contractor.

R156-55a-302a.
Examinations.

(1) In accordance with Subsection 58-55-302(1)(c), an
applicant for licensure as a contractor or a construction trades
instructor shall pass the following examinations as a condition
precedent to licensure as a contractor or a construction trades
instructor:

(a) the Trade Classification Specific Examination; and

(b) the Utah Contractor Business - Law Examination.

(2) The passing score for each examination is 70%.

(3) An applicant for licensure who fails an examination
may retake the failed examination as follows:

(a) no sooner than 30 days following any failure up to
three failures; and

(b) no sooner than six months following any failure
thereafter.

Qualifications for Licensure -

R156-55a-302b. Qualifications for Licensure - Experience
Requirements.

In accordance with Subsection 58-55-302(1)(e)(ii), the
minimum experience requirements are established as follows:

(1) Requirements for all license classifications:

(a) All experience shall be directly supervised by the
applicant's employer.

(b) All experience shall be directly related to the scope of
practice set forth in Section R156-55a-301 of the classification
the applicant is applying for, as determined by the Division.

(c) One year of work experience means 2000 hours.

(d) No more than 2000 hours of experience during any 12
month period may be claimed.

(e) Except as described in paragraph (2)(c), experience
obtained under the supervision of a construction trades
instructor as a part of an educational program is not qualifying
experience for a contractors license.

(2) Requirements for E100 General Engineering, B100
General Building, R100 Residential and Small Commercial
Building license classifications:

(a) In addition to the requirements of paragraph (1), an
applicant for an R100, B100 or E100 license shall have within
the past 10 years a minimum of four years experience as an
employee of a contractor licensed in the license classification
applied for, or the substantial equivalent of a contractor licensed
in that license classification as determined by the Division.

(b) Two of the required four years of experience shall be
in a supervisory or managerial position.

(c) A person holding a four year bachelors degree or a two
year associates degree in Construction Management may have
one year of experience credited towards the supervisory or
managerial experience requirement.

(3) Requirements for S220 Carpentry, S280 General
Roofing, S290 General Masonry, S320 Steel Erection, S350
Heating Ventilating and Air Conditioning, S360 Refrigeration
and S370 Fire Suppression Systems license classifications:

In addition to the requirements of paragraph (1), an
applicant shall have within the past 10 years a minimum of four
years of experience as an employee of a contractor licensed in
the license classification applied for, or the substantial
equivalent of a contractor licensed in that license classification
as determined by the Division.

(4) Requirements for 1101 General Engineering Trades
Instructor, 1102 General Building Trades Instructor, 1103
Electrical Trades Instructor, 1104 Plumbing Trades Instructor,
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1105 Mechanical Trades Instructor license classifications:

An applicant for construction trades instructor license shall
have the same experience that is required for the license
classifications for the construction trade they will instruct.

(5) Requirements for other license classifications:

Except as set forth in paragraph (6), in addition to the
requirements of paragraph (1), an applicant for contractor
license classification not listed above shall have within the past
10 years a minimum of two years of experience as an employee
ofa contractor licensed in the license classification applied for,
or the substantial equivalent of a contractor licensed in that
license classification as determined by the Division.

(6) Requirements for S202 Solar Photovoltaic Contractor.
In addition to the requirements of paragraphs (1) and (5), an
applicant shall hold a current certificate by the North American
Board of Certified Energy Practitioners.

R156-55a-302c. Qualifications for Licensure Requiring
Licensure in a Prerequisite Classification.

(1) Each applicant for licensure as a 1103 Electrical Trades
Instructor shall also be licensed as either a journeyman or master
electrician or a residential journeyman or residential master
electrician.

(2) Eachapplicant for licensure as a 1104 Plumbing Trades
Instructor shall also be licensed as either a journeyman plumber
or a residential journeyman plumber.

R156-55a-302d. Qualifications for Licensure - Proof of
Insurance and Registrations.

In accordance with the provisions of Subsection 58-55-
302(2)(b), an applicant who is approved for licensure shall
submit proof of public liability insurance in coverage amounts
of at least $100,000 for each incident and $300,000 in total.

R156-55a-302e. Additional Requirements for Construction
Trades Instructor Classifications.

In accordance with Subsection 58-55-302(1)(f), the
following additional requirements for licensure are established:

(1) Any school that provides instruction to students by
building houses for sale to the public is required to become a
Utah licensed contractor with a B100 General Building
Contractor or R100 Residential and Small Commercial Building
Contractor classification or both.

(2) Any school that provides instruction to students by
building houses for sale to the public is also required to be
licensed in the appropriate instructor classification.

(a) Before being licensed in a construction trades
instructor classification, the school shall submit the name of an
individual person who acts as the qualifier in each of the
construction trades instructor classifications in accordance with
Section R156-55a-304. The applicant for licensure as a
construction trades instructor shall:

(1) provide evidence that the qualifier has passed the
required examinations established in Section R156-55a-302a;
and

(ii) provide evidence that the qualifier meets the
experience requirement established in Subsection R156-55a-
302b(4).

(3) Each individual employed by a school licensed as a
construction trades instructor and working with students on a
job site shall meet any teacher certification, or other teacher
requirements imposed by the school district or college, and be
qualified to teach the construction trades instructor classification
as determined by the qualifier.

R156-55a-303a. Renewal Cycle - Procedures.

(1) In accordance with Subsection 58-1-308(1), the
renewal date for the two year renewal cycle applicable to
licensees under Title 58, Chapter 55 is established by rule in

Section R156-1-308a.

(2) Renewal procedures shall be in accordance with
Section R156-1-308a.

(3) Inaccordance with Subsections 58-55-501(21) and 58-
1-308(3)(b)(i), there is established a continuing education
requirement for license renewal. Each licensee, or the licensee's
qualifier, or an officer, director or supervising individual, as
designated by the licensee, shall comply with the following
continuing education requirements:

(a) complete three hours of core continuing education; and

(b) an additional three hours of professional continuing
education.

R156-55a-303b. Continuing Education - Standards.

(1) Continuing education courses are not required to be
submitted for approval by the Commission, but must meet the
following criteria:

(a) content must be relevant to the practice of the
construction trades and consistent with the laws and rules of this
state;

(b) learning objectives must be reasonably and clearly
stated;

(c) teaching methods must be clearly stated and
appropriate;

(d) faculty must be qualified, both in experience and in
teaching expertise;

(e) documentation of attendance must be provided; and

(f) all core education and professional education hours
shall be clock hours.

(2) The three hour core education requirement shall
include one or more of the following course content areas:

(a) construction codes;

(b) construction laws and rules; and

(c) construction practices.

(3) Credit for core education and professional education
shall be recognized in accordance with the following. Hours
shall be recognized for core education and professional
education completed in blocks of time of not less than 50
minutes, in formally established classroom courses, seminars,
lectures, conferences, training sessions or distance learning
modules, which meet the criteria listed in Subsection (1) above
and conducted by or under the sponsorship of:

(a) arecognized university or college;

(b) a state agency;

(c) a professional association, including:

(i) the Associated Builders and Contractors Association;

(i1) the Associated General Contractors Association;

(iii) the Utah Home Builders Association;

(iv) the Utah Mechanical Contractors Association; or

(d) other recognized education programs as approved by
the Commission with the concurrence of the Director.

(4) Professional education shall not include courses in
office and business skills, physical well-being and personal
development, and meetings held in conjunction with the general
business of the licensee.

(5) The continuing education requirement for electricians
as established in Section R156-55b-304, which is completed by
an electrical contractor, shall satisfy the continuing education
requirement for contractors as established in Subsection 58-55-
501(21) and implemented herein.

(6) A licensee shall be responsible for maintaining
competent records of completed core and other continuing
education for a period of two years after the two year period to
which the records pertain.

R156-55a-304.
Qualifiers.

In accordance with Subsection 58-55-302(1)(f), the
contractor license qualifier requirements in Section 58-55-304

Construction Trades Instructor License
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shall also apply to construction trades instructors.

R156-55a-305. Compliance Agency Reporting of Sole
Owner Building Permits Issued.

In accordance with Subsection 58-55-305(2), all
compliance agencies that issue building permits to sole owners
of property must submit information concerning each building
permit issued in their jurisdiction within 30 days of the issuance,
with the building permit number, date issued, name, address and
phone number of the issuing compliance agency, sole owner's
full name, home address, phone number, and subdivision and lot
number of the building site, to a fax number, email address or
written mailing address designated by the division.

R156-55a-306. Financial Responsibility - Division Audit -
Financial Statements.

In accordance with Section 58-55-306, the following shall
apply:
(1) All financial statements shall cover a period of time
ending no earlier than the last tax year.

(2) Financial statements prepared by an independent
certified public accountant (CPA) shall be '"audited",
"reviewed", or "compiled" financial statements prepared in
accordance with generally accepted accounting principles and
shall include the CPA's report stating that the statements have
been audited, reviewed or compiled.

(3) Division reviewed financial statements shall be
submitted in a form acceptable to the division and shall include
the following:

(a) the balance sheet;

(b) all schedules;

(c) a complete copy of the applicant's most recently filed
federal income tax return;

(d) a copy of the applicant's bank or broker account
statements; and

(e) an acceptable credit report for the applicant.

(4) An acceptable credit report is:

(a) dated within 30 days prior to the date the application
is received by the division;

(b) free from erasures, alterations, modifications,
omissions, or any other form of change which alters the full and
complete information provided by the credit reporting agency;

(c) areport from:

(i) Trans Union, Experian, and Equifax national credit
reporting agencies; or

(ii) National Association of Credit Managers (NACM); or

(ii1) another local credit reporting agency that includes a
report for each of the three national credit reporting agencies
names in Subsection (i) above.

R156-55a-308a.  Operating Standards for Schools or
Colleges Licensed as Contractors.

(1) Each school licensed as a B100 General Building
Contractor or a R100 Residential and Small Commercial
Contractor or both shall obtain all required building permits for
homes built for resale to the public as part of an educational
training program.

(2) Each employee that works as an instructor for a school
licensed as a construction trades instructor shall:

(a) have on their person a school photo ID card with the
trade they are authorized to teach printed on the card; and

(b) if instructing in the plumbing or electrical trades, they
shall also carry on their person their Utah journeyman or
residential journeyman plumber license or Utah journeyman,
residential journeyman, master, or residential master electrician
license.

(3) Eachschool licensed as a construction trades instructor
shall not allow any teacher or student to work on any portion of
the project subcontracted to a licensed contractor unless the

teacher or student are lawful employees of the subcontractor.

R156-55a-308b. Natural Gas Technician Certification.

(1) Inaccordance with Subsection 58-55-308(1), the scope
of practice defined in Subsection 58-55-308(2)(a) requiring
certification is further defined as the installation, modifications,
maintenance, cleaning, repair or replacement of the gas piping,
combustion air vents, exhaust venting system or derating of gas
input for altitude of a residential or commercial gas appliance.

(2) An approved training program shall include the
following course content:

(a) general gas appliance installation codes;

(b) venting requirements;

(c) combustion air requirements;

(d) gas line sizing codes;

(e) gas line approved materials requirements;

(f) gas line installation codes; and

(g) methods of derating gas appliances for elevation.

(3) Inaccordance with Subsection 58-55-308(2)(c)(i), the
following programs are approved to provide natural gas
technician training, and to issue certificates or documentation of
exemption from certification:

(a) Federal Bureau of Apprenticeship Training;

(b) Utah college apprenticeship program; and

(c) Trade union apprenticeship program.

(4) In accordance with Subsection 58-55-308(3), the
approved programs set forth in paragraphs (2)(b) and (2)(c)
herein shall require program participants to pass the Rocky
Mountain Gas Association Gas Appliance Installers
Certification Exam or approved equivalent exams established or
adopted by a training program, with a minimum passing score
of 80%.

(5) Inaccordance with Subsection 58-55-308(3), a person
who has not completed an approved training program, but has
passed the Rocky Mountain Gas Association Gas Exam or
approved equivalent exam established or adopted by an
approved training program, with a minimum passing score of
80%, or the Utah licensed Journeyman or Residential
Journeyman Plumber Exam, with a minimum passing score of
70%, shall be exempt from the certification requirement set
forth in Subsection 58-55-308(2)(c)(i).

(6) Content of certificates of completion. An approved
program shall issue a certificate, including a wallet certificate,
to persons who successfully complete their training program
containing the following information:

(a) name of the program provider;

(b) name of the approved program;

(c) name of the certificate holder;

(d) the date the certification was completed; and

(e) signature of an authorized representative of the
program provider.

(7) Documentation of exemption from certification. The
following shall constitute documentation of exemption from
certification:

(a) certification of completion of training issued by the
Federal Bureau of Apprenticeship Training;

(b) current Utah licensed Journeyman or Residential
Journeyman plumber license; or

(c) certification from the Rocky Mountain Gas Association
or approved equivalent exam which shall include the following:

(i) name of the association, school, union, or other
organization who administered the exam;

(i1) name of the person who passed the exam;

(iii) name of the exam;

(iv) the date the exam was passed; and

(v) signature of an authorized representative of the test
administrator.

(8) Each person engaged in the scope of practice defined
in Subsection 58-55-308(2)(a) and as further defined in
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Subsection (1) herein, shall carry in their possession
documentation of certification or exemption.

R156-55a-311.
Entity.

A reorganization of the business organization or entity
under which a licensed contractor is licensed shall require
application for a new license under the new form of organization
or business structure. The creation of a new legal entity or
conversion constitutes a reorganization and includes a change to
a new entity under the same form of business entity or a change
of the form of business entity between proprietorship,
partnership, whether limited or general, joint venture,
corporation or any other business form.

Reorganization of Contractor Business

R156-55a-312. Inactive License.

(1) The requirements for inactive licensure specified in
Subsection R156-1-305(3) shall also include certification that
the licensee will not engage in the construction trade(s) for
which his license was issued while his license is on inactive
status except to identify himself as an inactive licensee.

(2) Alicense on inactive status will not be required to meet
the requirements of licensure in Subsections 58-55-302(1)(e)(i),
58-55-302(2)(a) and 58-55-302(2)(b).

(3) The requirements for reactivation of an inactive license
specified in Subsection R156-1-305(6) shall also include:

(a) documentation that the licensee meets the requirements
of Subsections 58-55-302(1)(e)(i), 58-55-302(2)(a) and 58-55-
302(2)(b); and

(b) documentation that the licensee has taken and passed
the business and law examination and the trade examination for
the classification for which activation is sought except that the
following exceptions shall apply to the reactivation examination
requirement:

(i) No license shall be in an inactive status for more than
SiX years.

(ii) Prior to a license being activated, a licensee shall meet
the requirements of renewal.

R156-55a-401. Minimum Penalty for Failure to Maintain
Insurance.

(1) A minimum penalty is hereby established for the
violation of Subsection R156-55a-501(2) as follows:

(a) For a violation the duration of which is less than 90
days, where the licensee at the time a penalty is imposed
documents that the required liability and workers compensation
insurance have been reacquired, and provided an insurable loss
has not occurred while not insured, a minimum of a 30 day
suspension of licensure, stayed indefinitely, automatically
executable in addition to any other sanction imposed, upon any
subsequent violations of Subsection R156-55a-501(2).

(b) For a violation the duration of which is 90 days or
longer, or where insurable loss has occurred, where the licensee
at the time a penalty is imposed documents that the required
insurance have been reacquired, a minimum of 30 days
suspension of licensure.

(c) For a violation of any duration, where the licensee at
the time a penalty is imposed fails to document that the required
insurance have been reacquired, a minimum of indefinite
suspension. A license which is placed on indefinite suspension
may not be reinstated any earlier than 30 days after the licensee
documents the required insurance have been reacquired.

(d) Ifinsurable loss has occurred and licensee has not paid
the damages, the license may be suspended indefinitely until
such loss is paid by the licensee.

(e) Nothing in this section shall be construed to restrict a
presiding officer from imposing more than the minimum penalty
for a violation of Subsection R156-55a-501(2) and (3).
However, absent extraordinary cause, the presiding officer may

not impose less than the minimum penalty.

R156-55a-501. Unprofessional Conduct.

"Unprofessional conduct" includes:

(1) failing to notify the division with respect to any matter
for which notification is required under this rule or Title 58,
Chapter 55, the Construction Trades Licensing Act, including
a change in qualifier. Such failure shall be considered by the
division and the board as grounds for immediate suspension of
the contractors license;

(2) failing to continuously maintain insurance and
registration as required by Subsection 58-55-302(2), in coverage
amounts and form as implemented by this chapter; and

(3) failing, upon request by the division, to provide proof
of insurance coverage within 30 days.

R156-55a-502. Penalty for Unlawful Conduct.

The penalty for violating Subsection 58-55-501(1) while
suspended from licensure shall include the maximum fine
allowed by Subsection 58-55-503(4)(i).

R156-55a-503. Administrative Penalties.

(1) In accordance with Subsection 58-55-503, the
following fine schedule shall apply to citations issued under
Title 58, Chapter 55:

TABLE
FINE SCHEDULE
FIRST OFFENSE

A1l Licenses Except Electrical or

Violation Electrical or Plumbing Plumbing
58-55-308(2) $ 500.00 N/A
58-55-501(1) $ 500.00 $ 500.00
58-55-501(2) $ 500.00 $ 800.00
58-55-501(3) $ 800.00 $1,000.00
58-55-501(9) $ 500.00 $ 500.00
58-55-501(10) $ 800.00 $1,000.00
58-55-501(12) N/A $ 500.00
58-55-501(14) $ 500.00 N/A
58-55-501(19) $ 500.00 N/A58-55-501(21)
$ 500.00 $ 500.00
58-55-504(2) $ 500.00 N/A

SECOND OFFENSE

58-55-308(2) $1,000.00 N/A

58-55-501(1) $1,000.00 $1,500.00
58-55-501(2) $1,000.00 $1,500.00
58-55-501(3) $1,600.00 $2,000.00
58-55-501(9) $1,000.00 $1,000.00
58-55-501(10) $1,600.00 $2,000.00

58-55-501(12) N/A $1,000.00
58-55-501(14) $1,000.00 N/A
58-55-501(19) $1,000.00 N/A
58-55-501(21) $1,000.00 $1,000.00
58-55-504(2) $1,000.00 N/A

THIRD OFFENSE

Double the amount for a second offense with a maximum
amount not to exceed the maximum fine allowed under
Subsection 58-55-503(4) (h).

(2) Citations shall not be issued for third offenses, except
in extraordinary circumstances approved by the investigative
supervisor.

(3) If multiple offenses are cited on the same citation, the
fine shall be determined by evaluating the most serious offense.

(4) Aninvestigative supervisor may authorize a deviation
from the fine schedule based upon the aggravating or mitigating
circumstances.

(5) The presiding officer for a contested citation shall have
the discretion, after a review of the aggravating and mitigating
circumstances, to increase or decrease the fine amount imposed
by an investigator based upon the evidence reviewed.
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R156. Commerce, Occupational and Professional Licensing.
R156-59. Professional Employer Organization Registration
Act Rule.
R156-59-101. Title.

This rule shall be known as the "Professional Employer
Organization Registration Act Rule."

R156-59-103. Authority.

This rule is adopted by the division under the authority of
Subsection 58-1-106(1)(a) to enable the division to administer
Title 58, Chapter 59.

R156-59-104. Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule
R156-1 is as described in Section R156-1-107.

R156-59-301. Qualifications for Registration - Designated
Assurance Organization.

(1)  The qualifications certified by an assurance
organization are as set forth in Subsections 58-59-302.5(2) and
(3). No additional qualifications are established by rule.

(2) The Employer Services Assurance Corporation
(ESAC) meets the requirements set forth in Subsection 58-59-

302.5.

KEY: professional employer organization, registration

November 8, 2007 58-1-106(1)(a)
58-59-101

58-59-302(2)(e)(i)
58-59-302.5(1)
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R156. Commerce, Occupational and Professional Licensing.
R156-67. Utah Medical Practice Act Rules.
R156-67-101. Title.

These rules shall be known as the "Utah Medical Practice
Act Rules".

R156-67-102. Definitions.

In addition to the definitions in Title 58, Chapters 1 and 67,
as used in Title 58, Chapters 1 and 67 or these rules:

(1) "ACCME" means the Accreditation Council for
Continuing Medical Education.

(2) "Alternate medical practices", as used in Section R156-
67-603, means treatment or therapy which is determined in an
adjudicative proceeding conducted in accordance with Title 63,
Chapter 46b, Administrative Procedures Act, to be:

(a) not generally recognized as standard in the practice of
medicine;

(b) not shown by current generally accepted medical
evidence to present a greater risk to the health, safety, or welfare
of the patient than does prevailing treatment considered to be
the standard in the profession of medicine; and

(c) supported by a body of current generally accepted
written documentation demonstrating the treatment or therapy
has reasonable potential to be of benefit to the patient to whom
the therapy or treatment is to be given.

(3) "AMA" means the American Medical Association.

(4) "FLEX" means the Federation of State Medical Boards
Licensing Examination.

(5) "FMGEMS" means the Foreign Medical Graduate
Examination in Medical Science.

(6) "FSMB" means the Federation of State Medical
Boards.

(7) "Homeopathic medicine" means a system of medicine
employing and limited to substances prepared and prescribed in
accordance with the principles of homeopathic pharmacology as
described in the Homeopathic Pharmacopoeia of the United
States, its compendia, addenda, and supplements, as officially
recognized by the federal Food, Drug and Cosmetic Act, Public
Law 717.21 U.S. Code Sec. 331 et seq., as well as the state of
Utah's food and drug laws and Controlled Substances Act.

(8) "LMCC" means the Licentiate of the Medical Council
of Canada.

(9) "NBME" means the National Board of Medical
Examiners.

(10) "Unprofessional conduct" as defined in Title 58,
Chapters 1 and 67 is further defined in accordance with
Subsection 58-1-203(5), in Section R156-67-502.

(11) "USMLE" means the United States Medical Licensing
Examination.

R156-67-103. Authority - Purpose.

These rules are adopted by the division under the authority
of Subsection 58-1-106(1) to enable the division to administer
Title 58, Chapter 67.

R156-67-104. Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule
R156-1 is as described in Section R156-1-107.

R156-67-302a. Qualifications for Licensure - Practitioner
Data Banks.

Inaccordance with Subsections 58-67-302(1)(a)(i) and 58-
1-401(2), applicants applying for licensure under Subsections
58-67-302(1) and (2) shall submit the Federation Credentials
Verification Service (FCVS) form.

R156-67-302d. Qualifications for Licensure - Examination
Requirements.
(1) In accordance with Subsection 58-67-302(1)(g), the

required licensing examination sequence is the following:

(a) the FLEX components I and IT on which the applicant
shall have achieved a score of not less than 75 on each
component part; or

(b) the NBME examination parts I, II, and III on which the
applicant shall achieve a passing score of not less than 75 on
each part; or

(c) the USMLE, steps 1, 2 and 3 on which the applicant
shall achieve a score of not less than 75 on each step; or

(d) the LMCC examination, Parts 1 and 2; or

(e) the NBME part I or the USMLE step 1 and the NBME
part II or the USMLE step 2 and the NBME part II or the
USMLE step 3; or

(f) the FLEX component 1 and the USMLE step 3; or

(g) the NBME part I or the USMLE step 1 and the NBME
part II or the USMLE step 2 and the FLEX component 2.

(h) In addition all applicants who are foreign medical
graduates shall pass the FMGEMS unless they pass the USMLE
steps 1 and 2.

(2) In accordance with Subsection 58-67-302(2)(d), an
applicant under the following circumstances may be required to
take the SPEX examination to document his qualification for
licensure:

(a) has not practiced in the past three years;

(b) has had disciplinary action in the past;

(c) has a physical or mental impairment which may affect
his ability to safely practice; or

(d) has had a history of substance abuse.

(3) Inaccordance with Subsection (2) above, the passing
score on the SPEX examination is 75.

R156-67-302¢. Qualifications for Licensure - Requirements
for Admission to the Examinations.

(1) Admission to the USMLE steps 1 and 2 shall be in
accordance with policies and procedures of the FSMB and the
NBME.

(2) Requirements for admission to the USMLE step 3 are:

(a) completion of the education requirements as set forth
in Subsections 58-67-302(1)(d) and (e);

(b) passing scores on USMLE steps 1 and 2, or the FLEX
component 1, or the NBME parts I and II;

(c) have passed the first USMLE step taken, either 1 or 2,
within seven years if enrolled in a medical doctorate program
and ten years if enrolled in a medical doctorate/doctorate of
philosophy program; and

(d) have not failed a combination of USMLE step 3,
FLEX component 2 and NBME part III, three times.

(3) Candidates who fail a combination of USMLE step 3,
FLEX component 2 and NBME part III three times must
successfully complete additional education as required by the
board before being allowed to sit for USMLE step 3.

R156-67-303. Renewal Cycle - Procedures.

(1) In accordance with Subsection 58-1-308(1), the
renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 67 is established by rule in
Section R156-1-308.

(2) Renewal procedures shall be in accordance with
Section R156-1-308.

R156-67-304. Qualified Continuing Professional Education.

(1) The qualified continuing professional education set
forth in Subsection 58-67-304(1) shall consist of 40 hours in
category 1 offerings as established by the ACCME in each
preceding two year licensure cycle.

(2) The standard for qualified continuing professional
education is that it consist of offerings or courses approved by
institutions accredited by the ACCME to approve continuing
medical education.
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(3) Alicensee must be able to document completion of the
continuing professional education upon the request of the
Division. Such documentation should be retained until the next
renewal cycle.  Documentation of completed qualified
continuing professional education shall consist of any of the
following:

(a) certificates from sponsoring agencies;

(b) transcripts of participation on applicable institutions
letterhead; and

(c) "CME Self-Reporting Log".

(4) Participation in an ACGME approved residency
program shall be considered to meet the continuing education
requirement in a pro-rata amount equal to any part of that two
year period.

R156-67-306. Exemptions from Licensure.

In accordance with Subsection 58-1-307(1), exemptions
from licensure as a physician and surgeon include the following:

(1) any physician excepted from licensure, who engages in
prescribing, dispensing, or administering a controlled substance
outside of a hospital, shall be required to apply for and obtain a
Utah Controlled Substance License as a condition precedent to
them administering, dispensing or prescribing a controlled
substance;

(2) any physician appointed to a graduate medical
education or training program which is not accredited by the
ACGME, for which exception from licensure is requested under
the provisions of Subsection 58-1-307(1)(c) shall apply for
registration with and receive approval of the division and board
as a condition precedent to that individual engaging in any
activity included in the practice of medicine;

(3) any person engaged in a competent public screening
program making measures of physiologic conditions including
serum cholesterol, blood sugar and blood pressure, shall be
exempt from licensure and shall not be considered to be engaged
in the practice of medicine conditioned upon compliance with
all of the following:

(a) all instruments or devices used in making measures are
approved by the Food and Drug Administration of the U.S.
Department of Health, to the extent an approval is required, and
the instruments and devices are used in accordance with those
approvals;

(b) the facilities and testing protocol meet any standards or
personnel training requirements of the Utah Department of
Health;

(c) unlicensed personnel shall not interpret results of
measures or tests nor shall they make any recommendation with
respect to treatment or the purchase of any product;

(d) licensed personnel shall act within the lawful scope of
practice of their license classification;

(e) unlicensed personnel shall conform to the referral and
follow-up protocol approved by the Utah Department of Health
for each measure or test; and

(f) information provided to those persons measured or
tested for the purpose of permitting them to interpret their own
test results shall be only that approved by the Utah Department
of Health;

(4) non-licensed public safety individuals not having
emergency medical technician (EMT) certification who are
designated by appropriate city, county, or state officials as
responders may be issued and allowed to carry the Mark I
automatic injector antidote kits and may administer the antidote
to himself or his designated first response "buddy". Prior to
being issued the kits, the designated responders must
successfully complete a course on the use of auto-injectors. The
kits may be issued to the responder only by his employing
agency and procured through the Utah Department of Health.

R156-67-502. Unprofessional Conduct.

"Unprofessional conduct" includes:

(1) prescribing for oneself any Schedule II or III
controlled substance; however, nothing in these rules shall be
interpreted by the division or the board to prevent a licensee
from using, possessing or administering to himself a Schedule
IT or III controlled substance which was legally prescribed for
him by a licensed practitioner acting within his scope of
licensure when it is used in accordance with the prescription
order and for the use for which it was intended;

(2) knowingly prescribing, selling, giving away or
administering, directly or indirectly, or offering to prescribe,
sell, furnish, give away or administer any scheduled controlled
substance as defined in Title 58, Chapter 37 to a drug dependent
person, as defined in Subsection 58-37-2(s) unless permitted by
law and when it is prescribed, dispensed or administered
according to a proper medical diagnosis and for a condition
indicating the use of that controlled substance is appropriate;

(3) knowingly engaging in billing practices which are
abusive and represent charges which are grossly excessive for
services rendered;

(4) directly or indirectly giving or receiving any fee,
commission, rebate or other compensation for professional
services not actually and personally rendered or supervised,
however, nothing in this section shall preclude the legal
relationships within lawful professional partnerships,
corporations or associations or the relationship between an
approved supervising physician and physician assistants or
advanced practice nurses supervised by them;

(5) knowingly failing to transfer a copy of pertinent and
necessary medical records or a summary thereof to another
physician when requested to do so by the subject patient or by
his legally designated representative;

(6) failing to furnish to the board information requested by
the board which is known by a licensee with respect to the
quality and adequacy of medical care rendered to patients by
physicians licensed under the Medical Practice Act;

(7) failing as an operating surgeon to perform adequate
pre-operative and primary post-operative care of the surgical
condition for a patient in accordance with the standards and
ethics of the profession or to arrange for competent primary
post-operative care of the surgical condition by a licensed
physician and surgeon who is equally qualified to provide that
care;

(8) billing a global fee for a procedure without providing
the requisite care;

(9) supervising the providing of breast screening by
diagnostic mammography services or interpreting the results of
breast screening by diagnostic mammography to or for the
benefit of any patient without having current certification or
current eligibility for certification by the American Board of
Radiology. However, nothing in this subsection shall be
interpreted to prevent a licensed physician and surgeon from
reviewing the results of any breast screening by diagnostic
mammography procedure upon a patient for the purpose of
considering those results in determining appropriate care and
treatment of that patient if the results are interpreted by a
physician and surgeon qualified under this subsection and a
timely written report is prepared by the interpreting physician
and surgeon in accordance with the standards and ethics of the
profession;

(10) failing of a licensee under Title 58, Chapter 67,
without just cause to repay as agreed any loan or other
repayment obligation legally incurred by the licensee to fund the
licensee's education or training as a medical doctor;

(11) failing of a licensee under Title 58, Chapter 67,
without just cause to comply with the terms of any written
agreement in which the licensee's education or training as a
medical doctor is funded in consideration for the licensee's
agreement to practice in a certain locality or type of locality or
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to comply with other conditions of practice following licensure;

(12) a physician providing services to a department of
health by participating in a system under which the physician
provides the department with completed and signed
prescriptions without the name and address of the patient, or
date the prescription is provided to the patient when the
prescription form is to be completed by authorized registered
nurses employed by the department of health which services are
not in accordance with the provisions of Section 58-17a-620;

(13) failing to keep the division informed of a current
address and telephone number; and

(14) engaging in alternate medical practice except as
provided in Section R156-67-603.

R156-67-602. Medical Records.

In accordance with Subsection 58-67-803(1), medical
records shall be maintained to be consistent with the following:

(1) all applicable laws, regulations, and rules; and

(2) the Code of Medical Ethics of the Council on Ethical
and Judicial Affairs as published in the AMA Policy
Compendium, 2001 edition, which is hereby incorporated by
reference.

R156-67-603. Alternate Medical Practice.

(1) A licensed physician and surgeon may engage in
alternate medical practices as defined in Subsection R156-67-
102(2) and shall not be considered to be engaged in
unprofessional conduct on the basis that it is not in accordance
with generally accepted professional or ethical standards as
unprofessional conduct defined in Subsection 58-1-501(2)(b),
if the licensed physician and surgeon:

(a)  possesses current generally accepted written
documentation, which in the opinion of the board, demonstrates
the treatment or therapy has reasonable potential to be of benefit
to the patient to whom the therapy or treatment is to be given;

(b) possesses the education, training, and experience to
competently and safely administer the alternate medical
treatment or therapy;

(c) has advised the patient with respect to the alternate
medical treatment or therapy, in writing, including:

(i) that the treatment or therapy is not in accordance with
generally recognized standards of the profession;

(ii) that on the basis of current generally accepted medical
evidence, the physician and surgeon finds that the treatment or
therapy presents no greater threat to the health, safety, or welfare
of the patient than prevailing generally recognized standard
medical practice; and

(iii) that the prevailing generally recognized standard
medical treatment or therapy for the patient's condition has been
offered to be provided, or that the physician and surgeon will
refer the patient to another physician and surgeon who can
provide the standard medical treatment or therapy; and

(d) has obtained from the patient a voluntary informed
consent consistent with generally recognized current medical
and legal standards for informed consent in the practice of
medicine, including:

(i) evidence of advice to the patient in accordance with
Subsection (c); and

(ii) whether the patient elects to receive generally
recognized standard treatment or therapy combined with
alternate medical treatment or therapy, or elects to receive
alternate medical treatment or therapy only.

(2) Alternate medical practice includes the practice of
homeopathic medicine.

KEY: physicians, licensing

February 19, 2002 58-67-101

Notice of Continuation June 26, 2006 58-1-106(1)
58-1-202(1)
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R202. Community and Culture, Housing and Community
Development, Community Services.

R202-100. Community Services Block Grant Rules.
R202-100-1. Authority.

This rule is authorized under Section 9-4-202, U.C.A.
1953, which allows the Department of Community and Culture
(DCC) to receive funds for and to administer federal aid
programs.

R202-100-2. Purpose.

The purpose of this rule is to establish standards and
procedures for the Community Services Block Grant (CSBG)
authorized under the Omnibus Reconciliation Actof 1981 (Title
XVII, Chapter 2, Sections 671 through 683), contracted to
eligible entities (counties or combinations of counties and
Community Action Programs) to provide arange of services and
activities having a measurable and potentially major impact on
causes of poverty in the local communities.

R202-100-3. Eligible Grantees for CSBG Programs and
Projects.

A. Utah shall distribute at least 90 percent of available
funds as pass-through grants to eligible entities (hereinafter
referred to as local grantees) for them to administer directly or,
at their option, to sub-contract (hereinafter referred to as local
sub-grantees) for the performance of eligible activities.
Eligibility for the 5 percent discretionary funds will be
established by the state plan each fiscal year.

B. Whenever a public grantee chooses to sub-contract all
program operations to a private entity rather than administer
them directly, the private entity must be a non-profit
organization directed by a board whose composition complies
with Section 675 (¢)(3) of the Community Services Block Grant
Act.

R202-100-4. Assurances Required by CSBG Act.

All grantees shall be required to submit a certification of
assurances based on CSBG programmatic, administrative and
financial requirements of the Act as outlined by Community
Services Block Grant Program Directives prepared by the State
Community Services Office (SCSO).

R202-100-5. Compliance.

Local grantees must maintain their eligibility to receive
CSBG funds by being in compliance with applicable laws,
regulations, and contractual agreements. The state reserves the
right to examine all aspects of CSBG funded activities to ensure
that this is the case.

R202-100-6. Qualifications.

Local grantees must demonstrate that they have in place, or
shall have in place prior to undertaking CSBG funded program
activities, management systems adequate to ensure that CSBG
funds shall be spent efficiently and effectively. When activities
are sub-contracted, the local grantee must have in place a system
and assume the responsibility for monitoring and evaluating
sub-contracts.  Files must be retained containing such
monitoring and evaluation results. In no case shall the state
provide funds to a grantee if available evidence suggests that the
grantee cannot fulfill its obligations under the terms of the
assurances required by the CSBG Act and the state plan for the
use of CSBG funds.

R202-100-7. Program Participant Eligibility.

Income eligibility for program participation shall be based
on the Office of Management and Budget official poverty
guidelines as described in Section 673 of the CSBG Act.

R202-100-8. Funds Allocation.

A. CSBG funds shall be allocated on the basis of federal
fiscal years beginning October 1 to local agencies by the
following formula:

(1) All agencies selected for funding shall be awarded an
equal, minimum base amount.

(2) The amount remaining after subtraction of the sum of
the minimum base amount shall be allocated among the local
grantees based on the census counts (or updates) of low-income
residents and other related criteria such as long-term
unemployment.

R202-100-9. Approval Process.

Criteria shall be used to review applications for CSBG
funds and shall be distributed to eligible grantees as a SCSO
Community Services Block Grant Program Directives. A panel
will screen and give a numerical rating to every application
submitted by an eligible grantee based on the criteria outlined.
The Community Services Office will compile these ratings and
will make a final determination as to proposals that will receive
funding and as to the level of funding that will be provided.
Proposals must score a minimum number of points to be
considered eligible. Prospective CSBG grantees shall be
notified of application status 60 days or less after the closing
date of application submissions. Any application found to be
incomplete or inadequate will be returned to the local grantee
for appropriate changes. The Community Services Office will
provide technical assistance to any eligible agency scoring
below the minimum.

R202-100-10. Award Procedures.

The state shall enter into a contract with local grantees
October 1 contingent upon Federal authorization and
appropriation for CSBG. Once signed, this contract shall be
binding on both parties.

R202-100-11. Fiscal Operations Procedures.

A. Each local grantee shall have an acceptable procedure
describing functions of its fiscal office and including at a
minimum:

(1) Purchasing procedure

(2) System of cash control

(3) Payroll system

(4) Internal and external reporting systems

B. Fiscal procedures shall be in compliance with
applicable state and federal regulations and conform with
generally accepted accounting procedures.

R202-100-12. Financial Reports and Reimbursements.
Financial reports (Form CSBG 611-D) are to be submitted
on a monthly basis, no later than twenty (20) days following the
end of each month. Local grantees shall receive reimbursement
based on a monthly financial status report and certification of
work program activities. All reports must have an authorized
signature, i.e., the contract signatory or someone designated by
the signatory, with a letter of designation filed with the state.

R202-100-13. Administrative Cost.

Administrative costs include allowable expenditures
incurred to administer the CSBG through an indirect cost plan,
approved by a cognizant Federal Agency or a cost allocation
plan approved by the SCSO. Such costs should not exceed
10%.

R202-100-14. Travel and Per Diem.

Travel, per diem and allowances for staff and board
members shall be determined by approved local agency
guidelines which establish rates of reimbursement.

R202-100-15. Purchasing, Receiving and Accounts Payable.
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A. Grantee agencies shall develop and have approved
procedures for handling purchasing, receiving, and accounts
payable. (In the absence of a local procedure, the state procedure
shall be followed.) These procedures should include:

(1) Pre-numbered purchase orders and/or vouchers for all
items of cost and expense.

(2) Procedures to insure procurement at competitive
prices.

(3) Receiving reports to control the receipt of merchandise.

(4) Effective review following prescribed procedures for
program coding, pricing and extending vendors' invoices.

(5) Invoices matched with purchase orders and receiving
reports.

(6) The local grantee must have adequate controls, such as
checklists for statement - closing procedures to insure that open
invoices and uninvolved amounts for goods and services are
properly accrued or recorded in the books or controlled through
worksheet entries.

(7) Adequate segregation of duties in that different
individuals are responsible for:

(a) Purchase;

(b) Receipt of merchandise or services; and

(c) Voucher approval

B. A list of anticipated equipment purchases must
accompany the application for funding. Purchases over $1,000
must receive written state approval.

R202-100-16. Property and Equipment.

A. Each local grantee shall develop procedures for control
of property and equipment. These procedures should include;
but are not limited to:

(1) An effective system of authorization and approval of
equipment purchase;

(2) Accounting practices for recording assets;

(3) Detailed records of individual assets which are
maintained and periodically balanced with the general ledger
accounts;

(4) Effective procedures for authorizing and accounting for
equipment disposal; and

(5) Secure storage of property and equipment.

R202-100-17.
Buildings.

Funds shall not be used for purchase or improvement of
land, or the purchase, construction, or permanent improvement
(other than low-cost residential weatherization or other energy
related home repairs) of any building or other facility except as
this prohibition may be waived under conditions described in
Section 680 (b) of the CSBG act.

Purchase or Improvement of Land or

R202-100-18. Personnel Policies.

A. Each local grantee shall maintain written personnel
policies, available for review, which should include:

(1) Classification and pay plan;

(2) Policies governing selection and appointment;

(3) Conditions of employment and employee performance;

(4) Employee benefits;

(5) Employee-management relations including procedures
for filing and handling grievances, complaints and rights of
appeal;

(6) Personnel records and payroll procedures;

(7) Job description for all positions;

(8) Drug Free Work Place Policy.

R202-100-19. Civil Rights.

A. All CSBG funded programs shall comply with the
nondiscrimination provisions contained in Section 677 of the
Community Services Act.

B. Local grantees shall be required to have on file an

affirmative action plan that describes what they will do to ensure
that current and prospective employees and program participants
are treated in a non-discriminatory manner. This plan shall also
include a grievance procedure to deal with allegations of
discrimination on the part of prospective and current staff
members or program participants.

C. The provisions of this section shall apply to any and all
grantees and sub-grantees, except where special conditions
apply, i.e., Indians, migrants, or seasonal farm workers.

R202-100-20. Prohibition of Political Activities.

Each CSBG grantee shall be responsible for assuring
adherence to political activity prohibitions contained in Sec. 675
(c) (7) of the CSBG Act. Monitoring of sub-grantees shall be
required as a part of administrative responsibilities. A
description of this process is to be available for state review
during monitoring visits or upon request. Violations of the
prohibitions are to be reported to the state CSO immediately
along with reports of measures taken by the grantee to restore
compliance.

R202-100-21. Audits and Inspection.

Each local grantee shall have performed by an independent
certified public accounting firm an annual audit that conforms
with the provisions and requirements of OMB Circular A-128,
A-122 and A-133. The audit shall be due no later than one year
following the end of the grantee's fiscal year.

R202-100-22. Suspension or Termination of Funds.

A. DCC may suspend funding to a local grantee if
monitoring reports or independent audit reports indicate
continuing, substantial non-compliance with contract
requirements, accounting procedures, or fiscal control
requirements. If problems identified are not corrected within a
reasonable length of time, but not to exceed 60 days, DCC may
terminate its contract with local grantee and make the remaining
funds available to other eligible entities. Action to suspend or
terminate funding will not be taken, however, unless timely and
reasonable communication with the local grantee fails to
produce corrective action to DCC's satisfaction. The local
grantee shall not be relieved of liability to the state for funds
expended for improper purpose or federal audit exceptions
sustained by the state by virtue of any breach of the contract by
the agency, and the state may withhold or recover any payments
to the grantee for the purpose of setoff until such time as the
exact amount of damage due the state from the grantee is
determined.

B. Pursuant to the provisions of the contract between the
state and local grantee, delegation of funds and activities to
others may not be made without prior approval of DCC, SCSO.

R202-100-23. Transfer of Funds.

Because of the limited funds anticipated to be made
available, DCC shall not transfer any of the CSBG to eligible
entities under the Older Americans Act of 1965, Head Start, or
Low-income Home Energy Assistance, nor consider a grantee
in compliance if such transfers are made locally.

R202-100-24. Amendments/Waivers.

A. Prior approval for budget changes is required in the
following instances:

(1) The dollar amount of transfers among budget
categories exceeds or is expected to exceed $10,000 or five
percent of the grant budget, whichever is greater, for grants of
$100,000 or larger.

(2) For grants under $100,000, approval is required if
transfers exceed or are expected to exceed five percent of the
grant budget.

(3) Limited flexibility in budget adjustments will be
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allowed as follows (submit informational copies of adjusted
CSBG forms to SCSO):

(a) Rebudgeted funds within the Personnel Services
portion of their CSBG budget;

(b) Rebudgeted funds within the Supportive Services
portion of their CSBG budget;

(c) On a one-time basis, allowable transfers from the
Personnel Services budget to Supportive Services;

(d) On a one-time basis, allowable transfers from the
Supportive Services budget to Personnel Services;

B. Program goals may be amended by submitting changes
for approval on appropriate CSBG forms. At any point during
the program year it appears that a goal may be achieved at less
than 90%, a program and budget amendment must be submitted
for approval.

C. Grantees may also request contract period end dates be
extended for up to sixty (60) days in order to spend program or
project carryover funds amounting to less than ten (10) percent,
or an amount approved by the state, of the total contract amount.

R202-100-25. Project Monitoring and Evaluations.

A. Monitoring will be accomplished through review of the
fiscal and progress reports and on-site. On-site visits shall
automatically be initiated in response to a written complaint of
financial or programmatic non-compliance.

B. Evaluation of CSBG funded programs shall be
conducted either by the state or by the local CSBG grantees and
shall be distinct from both compliance monitoring and the state's
examination of CSBG grantees to ensure that they are eligible
to receive CSBG funds and that they are in compliance with all
CSBG related obligations. Monitoring will relate to grantee
compliance with federal assurances and state requirements in
program management and operation. Evaluation will involve an
attempt to measure program performance project results, and to
determine the impact a grantee's efforts have had on the causes
of a problem being addressed and on the problem itself.

C. For the most part, CSBG evaluations will be a joint
state/local effort, but the state does reserve the right to conduct
evaluations of CSBG programs at any time for purposes it
deems appropriate. In such cases, reasonable efforts will be
made to accommodate the concerns of any local grantee that is
involved.

R202-100-26. Program Reporting Requirements.

Local grantees shall be required to maintain client profile
sheets on individual clients, households or groups of clients, if
appropriate. A compiled report of the number and
characteristics of clients served, by category, shall be submitted
to SCSO on the prescribed CSBG Form thirty (30) days after the
end of each quarter of the program period. The program
progress report is also due at the same time.

R202-100-27. Appeals Procedure.

A. Grantees identified in the state plan as eligible to
receive funding from the Community Services Block Grant can
use the following procedure to appeal decisions made by the
State Community Services Office in regards to program and
funding.

B. Any substantive decision of SCSO which a local
grantee believes to be unfair or unreasonable and having a major
adverse impact on the local program, may be appealed by the
grantee. The appeal process is as follows:

(1) Within fifteen (15) days of receipt of a SCSO decision
that is believed to be unfair or unreasonable, the grantee
believing itself to be aggrieved must submit a letter to the
executive director of DCC, approved and signed by its elected
officials, setting forth:

(a) The decision that is being questioned;

(b) The date on which the grantee received notice of the

decision;

(c) The rationale of the grantee for considering the
decision to be substantial and unfair or unreasonable to the
grantee;

(d) Arequest for a hearing, including a statement as to the
desired outcome of such a hearing.

(2) Within ten (10) working days of the receipt of the
grantee's request for a hearing, the executive director shall name
a hearing officer, who shall schedule a hearing date no later than
two (2) weeks after being so named and will notify the appellant
grantee. The hearing officer will be independent of DCC.

(3) Prior to the scheduled hearing, the SCSO staff shall
contact the Board of Directors of the appellant grantee:

(a) To obtain additional information pertinent to the issue;

(b) To clarify any misunderstanding of fact or policy;

(c) To explore possible alternatives that would eliminate
the necessity for a hearing;

(d) To obtain a written withdrawal of the request for a
hearing if the issue is resolved through negotiation.

(4) The hearing, should there be one, shall be conducted
by the hearing officer. The appellant grantee may be represented
by whomever it chooses at the hearing, but must notify DCC at
least five (5) working days prior to the hearing who that person
will be.

(5) The hearing officer shall review all testimony and
evidence presented at the hearing and recommend a decision to
the DCC Executive Director. The DCC Executive Director
shall issue a written decision on the appeal within 10 working
days after receipt of the hearing officer's recommendations.

(6) The decision resulting from the hearing shall be final.
Any necessary hearings shall be held in Salt Lake City or at a
site more convenient to the appellant agency, at the discretion
of the Executive Director of DCC.

R202-100-28. Citizen Participation.

A. The state requires citizen participation and supports
maximum participation of all interested persons and groups in
the development and implementation of the CSBG programs at
the state and local level, in advisory or administering capacity.

1. Tripartite boards are required for governing boards of
private, non-profit organizations and for the
administering/advisory boards of public agencies and shall
conform to the requirements outlined in Sec. 675 (¢) (3).

a. A minimum of one third of the board is to represent low
income. A description of the democratic selection process for
representatives of the poor is to be available for review.

b. One third of the members of the board are to be elected
public officials, currently holding office, or their
representatives, except if not enough public officials are willing
or available, appointed public officials may serve. Minutes of
meetings or letters of appointment must be on file for review.

c. The remainder of the members are to be officials or
members of business, industry, labor, religious, welfare,
education or other major groups in the community. A
description of the process used for selection of private sector
representatives is to be available for review. The description
should include a process for interested private sector groups to
petition for membership and how the petition will be
considered.

B. As a part of the problem assessment portion of the
planning phase (conducted every three years), each local agency
shall conduct public forums for low-income residents of the
areas. These forums are to allow a discussion and listing of
problems as viewed by the low-income and their suggestions for
solutions.

R202-100-29. Federal Program Regulations.
The CSBG is subject to regulations periodically published
in the Federal Register.
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R202-100-30. Required Documentation and Forms.

The required application, budget and reporting forms shall
be designated through SCSO Community Services Block Grant
Program Directives.

R202-100-31. Application Process and Submission
Timetable.

A. The grant application phase of CSBG for local grantees
involves:

(1) A local poverty problem identification process
developed under prescribed criteria outlined in a Community
Services Block Grant Program Directives, problem analysis,
resource analysis, service delivery system description,
prioritization process and coordination policy process with
appropriate documentation submitted to SCSO by May 15 every
three (3) years, starting in 1998;

(2) The development of a work program for addressing
problems identified and prioritized includes;

(a) Community review of draft work program;

(b) Approval of final plan by local boards or by local
officials;

(c) Submission to state office by June 30 of each year.

(3) As part of the application package, the applicant must
submit an administrative budget separate from the program
operation budget.

R202-100-32. Budget Estimate.

By May 1, the state shall make available to eligible
applicants, an estimate of funding amounts for each
geographical area, based on the formula contained in the State
Plan.

R202-100-33. Public Review and Comment.

A. After the work program has been prepared, but before
Board approval, the applicant must provide ample opportunity
for its' review by low-income residents, the community as a
whole, and relevant community organizations and agencies.
Notice of the availability of the application for citizen review
and comment shall also be given by providing written notice to
organizations and agencies, to the local media, and posting of
notice in public places convenient to low-income residents. The
grantee must submit all of the comments of persons and
organizations choosing to respond with the application to the
State Office of Community Services.

R202-100-34. Senate Bill 50 - Sales Tax Refund on Donated
Food.

A. The State Community Services Office shall:

(1) Provide definitions for certification and de-certification
of eligible agencies to receive the sales tax refund,

(2) Provide criteria for an organization to apply for
recognition as a qualified emergency food agency;

(3) Provide procedures to be used in the certifying and de-
certifying of agencies for Rules and Procedure infractions;

(4) Provide standards for determining and verifying the
amount of the donated food;

(5) Certify organizations to receive the Sales Tax Refund
to the State Tax Commission;

(6) Provide monitoring to insure certified agencies
maintain required weighing capabilities and inventory records;

(7) Develop other procedures necessary to implement
Senate Bill 50 in consultation with the State Tax Commission.

KEY: antipoverty programs, grants, community action
programs, food sales tax refunds

January 15, 1998 9-4-202
Notice of Continuation November 7, 2007
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R251. Corrections, Administration.

R251-112. Americans With Disabilities Act Implementation
and Complaint Process.

R251-112-1. Authority and Purpose.

(1) This rule is promulgated pursuant to Section 63-46a-
3(2) of the State Administrative Rulemaking Act. As required
by 28 CFR 35.107 (1992 ed.), the Department of Corrections,
as a public entity that employs more than 50 persons, adopts,
defines, and publishes the complaint procedures within this rule
for the prompt and equitable resolution of complaints alleging
any action prohibited by the applicable provisions of the
Americans With Disabilities Act.

(2) The applicable provisions of 29 C.F.R. 1630
implement the Americans With Disabilities Act, 42 U.S.C.
12101 through 12213, which provide that no qualified
individual with a disability, by reason of such disability, be
denied employment, be excluded from participation in, or be
denied the benefits of services, programs, or activities of the
Department of Corrections.

R251-112-2. Definitions.

(1) "ADA" means Americans With Disabilities Act.

(2) "ADA Coordinator" means the Department designee
who has the responsibility for the Department's compliance with
ADA.

(3) "ADA State Coordinating Committee" means that
committee with representatives designated by the directors of
the following agencies:

(a) Department of Human Resource Management;

(b) Division of Risk Management;

(c) Division of Facilities Construction Management; and

(d) Office of the Attorney General.

(4) "Department" means the Department of Corrections.

(5) "Disability" means with respect to an individual with
a physical or mental impairment that substantially limits one or
more major life activities as defined by ADA.

(6) "HRM Representative" means the Director or designee
of the Bureau of Human Resource Management within the
Department who has responsibility for the Department's
compliance with ADA as it relates to employees.

(7)  "Qualified person with a disability" means an
individual with a disability who meets the skill, experience,
education, and other job-related requirements of a position held
or desired, and who, with or without reasonable
accommodation, is able to perform the essential functions of a
job or meets the criteria established for visiting offenders or
accessing other programs and services offered.

R251-112-3. Filing of Complaints.

(1) Any qualified individual with a disability should file a
complaint with the Department no later than 60 days of the
alleged act of discrimination in order to expedite resolution of
the complaint. Any complaint alleging an act of discrimination
occurring between January 26, 1992, and the effective date of
this rule should be filed within 60 days of the effective date of
this rule.

(2) The complaint shall be filed with the Department's
ADA Coordinator in writing or in another accessible format
suitable to the individual.

(3) Each complaint shall:

(a) include the individual's name, address, and phone
number;

(b) include the nature and extent of the individual's
disability;

(c) describe the Department's alleged discriminatory action
in sufficient detail to inform the Department of the nature and
date of the alleged violation;

(d) describe the action and accommodation desired; and

(e) be signed by the individual or by the individual's

representative.

(4) Complaints filed on behalf of classes of third parties
shall describe or identify by name, if possible, the alleged
victims of discrimination.

R251-112-4. Investigation of Complaint.

(1) The ADA Coordinator or designee and the HRM
representative shall use reasonable diligence to investigate
complaints received and obtain and document all relevant facts.
This may include gathering all information listed in Section
R251-112-3(3), if it is not made available by the individual.

(2) When conducting the investigation, the ADA
Coordinator or designee may seek assistance from the
Department's legal, human resource, budget staff and division
directors in determining what action, if any, shall be taken on
the complaint. The ADA Coordinator or designee may also
consult with the Executive Director in reaching a
recommendation.

(3) The ADA Coordinator or designee and the HRM
representative shall consult with the ADA State Coordinating
Committee before making any decision that would involve:

(a) an expenditure of funds which is not absorbable within
the Department's budget and would require appropriation
authority;

(b) facility modifications which require an expenditure of
funds which is not absorbable within the Department's budget
and would require appropriation authority; or

(c) reclassification or reallocation in grade.

R251-112-5. Issuance of Decision.

(1) Within 30 working days after receiving the complaint,
the ADA Coordinator or designee or the HRM representative or
designee shall issue a decision outlining in writing or in another
accessible format suitable to the individual stating what action,
if any, shall be taken on the complaint.

(2) If the ADA Coordinator or designee or the HRM
representative or designee is unable to reach a decision within
the 30 working day period, the ADA Coordinator or the HRM
representative or designee shall notify the individual in writing,
or by another accessible format suitable to the individual, why
the decision is being delayed and what additional time is needed
to reach a decision.

R251-112-6. Appeals.

(1) The individual may appeal the decision of the ADA
Coordinator or designee or the HRM representative or designee
by filing an appeal within ten working days from the receipt of
the decision.

(2) The appeal shall be filed in writing or another
accessible format suitable to the individual with the Executive
Director of the Department. The Executive Director may name
a designee other than the ADA Coordinator to assist on the
appeal.

(3) The appeal shall describe in sufficient detail why the
ADA Coordinator's decision does not meet the individual's
needs without undue hardship to the Department, is incomplete
or ambiguous, is not supported by the evidence, or is otherwise
improper.

(4) The Executive Director or designee shall review the
decision and the appeal. The Executive Director may direct
additional investigation as necessary before arriving at an
independent conclusion.

(5) The Executive Director or designee may consult with
the State ADA Coordinating Committee prior to making any
decision that would involve:

(a) an expenditure of funds which is not absorbable and
would require appropriation authority;

(b) facility modifications; or

(c) reclassification or reallocation in grade;
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(6) The decision shall be issued within ten working days
after receiving the appeal and shall be in writing or in another
accessible format suitable to the individual.

(7) Ifthe Executive Director or designee is unable to reach
a decision within the ten working day period, the Executive
Director shall notify the individual in writing or by another
accessible format suitable to the individual why the decision is
being delayed and the additional time needed to reach a
decision.

R251-112-7. Classification of Records.

The record of each complaint and appeal, and all written
records produced or received as part of such actions, shall be
classified as protected as defined under Section 63-2-304, until
the Executive Director, ADA Coordinator, HRM representative,
or their designees issue the decision at which time any portions
of the record which may pertain to the individual's medical
condition shall remain classified as private as defined under
Section 63-2-302, or controlled as defined in Section 63-2-303.
All other information gathered as part of the complaint record
shall be classified as private information. Only the written
decision of the Executive Director, ADA Coordinator, HRM
representative, or their designees shall be classified as public
information.

R251-112-8. Relationship to Other Laws.

This rule does not prohibit or limit the use of remedies
available to individuals under the Utah State Anti-
Discrimination Complaint Procedures; the Federal Americans
with Disabilities Act Complaint Procedures; or any other Utah
State or federal law that provides equal or greater protection for
the rights of individuals with disabilities.

KEY: complaint procedures, disabled persons

December 2, 2002 67-19-32

Notice of Continuation November 134209101 to 34A-5-108
63-46a-3(2)
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R277. Education, Administration.
R277-402. Online Testing.
R277-402-1. Definitions.

A. "Board" means the Utah State Board of Education.

B. "Formative assessment" means an activity, such as
questioning, observation, interview and assessment, engaged in
by teachers and students during instruction that provides
feedback to adjust ongoing teaching and learning to improve
students' achievement of intended instructional outcomes.

C. "Intent to implement a uniform online summative test
system" as used in 53A-1-708(4) means the commitment by the
USOE to provide a consistent statewide process for school
districts/charter schools to administer 100 percent of CRT U-
PASS-required assessments. This includes the willingness of
school districts/charter schools to provide documentation of
preparatory activities and of actual test-taking by students.

D. "Online formative assessment system" means a system
coordinated by the USOE for the online delivery of formative
assessments that can be created by teachers, school
districts/charter schools, or the USOE. One part of the system
is the Utah Test Item Pool Service (UTIPS).

E. "Summative tests" means tests administered near the
end of a course to assess overall achievement of course goals.

F. "Uniform online summative test system" means a
statewide process coordinated by the USOE for the online
delivery of summative tests required under U-PASS.

G. "Utah Performance Assessment System for Students
(U-PASS)" means:

(1) systematic norm-referenced achievement testing of all
students in grades 3 (administration in fall and spring), 5, and 8
required by this part in all schools within each school district
and in charter schools by means of tests designated by the
Board;

(2) criterion-referenced achievement testing of students in
all grade levels in:

(a) language arts (grades 2-11);

(b) mathematics (grades 2-7) and pre-algebra, elementary
Algebra 1, Algebra 2 and geometry;

(c) science (grades 4-8) and earth systems, biology,
chemistry, and physics; and

(3) adirect writing assessment in grades 6 and 9;

(4) atenth grade basic skills competency test as detailed in
Section 53A-1-611; and

(5) the use of student behavior indicators in assessing
student performance.

H. "USOE" means Utah State Office of Education.

I. "USOE item pool" means all test items developed for or
by USOE which are intended to support the instruction of the
Utah curriculum for Utah K-12 teachers and students.

J. "Utah Test Item Pool Service (UTIPS)" means a system
which includes the USOE item pool, all copyrights, logos, the
UTIPS website and domain name, all copyrighted materials, and
all other items and equipment used to provide and enhance the
USOE item pool.

K. "UTIPS Steering Committee" means a committee
formed to govern, support, develop and administer UTIPS. The
committee is comprised of the elected co-chairs of the UTIPS
User's Group and the UTIPS Operators' Group, the USOE
Assessment Director, the USOE Computer Based Assessments
Specialist, the USOE Curriculum Director, and one at-large
member.

R277-402-2. Authority and Purpose.

A. This rule is authorized by Utah constitution Article X,
Section 3 which vests general control and supervision of public
education in the Board, Section 53A-1-708(5) which directs the
Board to specify procedures and accountability for online
summative testing by school districts/charter schools consistent
with existing U-PASS requirements, and Section 53A-1-401(3)

which allows the Board to adopt rules in accordance with its
responsibilities.

B. The purpose of this rule is to provide additional
definitions and a timeline for expeditious implementation of an
educational technology infrastructure for school districts/charter
schools to use to satisfy U-PASS requirements through an
online testing system.

C. The purpose of this rule is also to provide the
requirements for school districts'/charter schools' use of UTIPS.

R277-402-3. Application and Award Procedures.

A. Online testing funds shall be distributed to school
districts/charter schools consistent with Section 53A-1-708.

B. The USOE shall provide non-competitive applications
to school districts/charter schools for a twenty-five percent base
and seventy-five percent per pupil distribution of funds. For the
purpose of this funding, all charter schools are considered
collectively for the twenty-five percent base.

(1) Applications shall express the intent of the school
district/charter school to build educational technology
infrastructure and capacity to participate in online testing
consistent with Section 53A-1-708.

(2) Applications shall provide a plan for online CRT
testing implementation including:

(a) names of participating schools within the school
district and participating charter schools;

(b) which CRTs will be assessed online;

(c) number of students who will participate in the online
administration of each CRT; and

(d) dates of tests and numbers of students who will
participate in the online testing for each year of the school
district's/charter school's online testing phase-in plan.

(3) Applications shall provide an evaluation or
accountability process for determining and documenting the
effectiveness of the online testing phase-in plan.

(4) Application budget shall be consistent with the school
district/charter school Consolidated Utah Student Achievement
Plan (CUSAP) and educational technology plan.

C. The USOE shall implement and maintain at least one
online formative assessment system. School districts/charter
schools may access the USOE item pool through regional
servers and receive updates to the USOE item pool only
consistent with the following conditions:

(1) use of the version of software supported by the UTIPS
Steering Committee and available through the UTIPS Operator's
Group;

(2) participating in both the UTIPS Operators' Group and
User group;

(3) posting of the USOE item pool copyright on their login
website;

(4) providing monthly and annual statistics, as determined
by the UTIPS Steering Committee to the USOE; and

(5) providing feedback to the USOE regarding item quality
and the schools' need for additional items.

D. Regional servers and school districts/charter schools
that do not act consistent with conditions under R277-402-3C
shall not receive access to the USOE item pool.

R277-402-4. Distribution of Funds.

A. Twenty-five percent of the funds shall be distributed
equally to school districts/charter schools that provide
applications required under R277-402-3. Seventy-five percent
of the funds appropriated by the Legislature in Section 53A-1-
708 shall be distributed to school districts/charter schools on a
per pupil basis that provide applications required under R277-
402-3.

B. Per pupil amounts shall be derived from October
student counts of applicants.

C. The USOE shall work with applicants, to the extent of
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resources available, to improve the applications for funding.
D. Each school district/charter school plan shall be
approved by the USOE prior to the school district/charter school
receiving funding under this rule.
E. School districts/charter schools accepting funding under
this rule shall ensure compliance with the requirements of this
rule.

R277-402-5. Timelines.

A. School districts/charter schools shall submit the plan
required under R277-402-3B(2) to the USOE.

B. Applications shall be available from the USOE for
funds under this rule.

C. School districts/charter schools shall provide an
evaluation of planning or preparation for the use of online
testing and an assessment of the actual online testing process as
directed by the USOE.

D. Schools that do not provide timely, complete and
accurate evaluations may not be considered for continued
funding under this rule.

KEY: online testing

November 26, 2007 Art X Sec 3
53A-1-708(5)
53A-1-401(3)
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R277. Education, Administration.
R277-473. Testing Procedures.
R277-473-1. Definitions.

A. "Advanced English Language Learner student”" means
the student understands and speaks conversational and academic
English language. The student demonstrates reading
comprehension and writing skills but may need continued
support when engaged in complex academic tasks that require
increasingly academic language. The student is identified at the
A level on the UALPA but not proficiency on the English
Language Arts (ELA) CRT.

B. "Basic skills course" means those courses specified in
Utah law for which CRT testing is required.

C. "Board" means the Utah State Board of Education.

D. "Criterion Reference Test (CRT)" means a test to
measure performance against a specific standard. The meaning
of the scores is not tied to the performance of other students.

E. "CS" means the USOE Computer Services section.

F. "Days" for purposes of this rule means calendar days
unless specifically designated otherwise in this rule.

G. "Direct Writing Assessment (DWA)" means a USOE-
designated test to measure writing performance for students in
grades six and nine.

H. "Emergent English Language Learner student" means
the student understands and responds to basic social
conventions, simple questions, simple directions, and
appropriate level text. In general, the student speaks, reads, and
writes using single phrases or sentences with support. The
student may begin to use minimal academic vocabulary with
support and participates in classroom routines. The student is
identified at the E level on the UALPA.

I. "Intermediate English Language Learner student" means
the student understands and speaks conversational and academic
English with decreasing hesitancy and difficulty. The student is
developing reading comprehension and writing skills, with
support. The student's English literacy skills allow for
demonstration of academic knowledge. The student reads and
writes independently for personal and academic purposes, with
some persistent errors. The student is identified at the I level on
the UALPA.

J. "Last day of school" means the last day classes are held
in each school district/charter school.

K. "Norm-reference Test (NRT)" means a test where the
scores are based on comparisons with a nationally representative
group of students in the same grade. The meaning of the scores
is tied specifically to student performance relative to the
performance of the students in the norm group under very
specific testing conditions.

L. "Pre-Emergent English Language Learner student”
means the student has limited or no understanding of oral or
written English, therefore will be participating by listening. The
student may demonstrate comprehension by using a few isolated
words or expressions of speech. The student typically draws,
copies, or responds verbally in his native language to simple
commands, statements and questions. The student may begin to
understand language in the realm of basic communication.
Reading and writing is significantly below grade level. The
student is identified at the P level on the UALPA.

M. "Protected test materials" means consumable and
nonconsumable test booklets, test questions (items), directions
for administering the assessments and supplementary assessment
materials (e.g., videotapes) designated as protected test materials
by the USOE. Protected test materials shall be used for testing
only and shall be secured where they can be accessed by
authorized personnel only.

N. "Raw test results" means number correct out of number
possible, without scores being equated and scaled.

O. "Standardized tests" means tests required, consistent
with Sections 53A-1-601 through 53A-1-611, to be

administered to all students in identified subjects at the specified
grade levels.

P. "Utah Academic Proficiency Assessment (UALPA)"
means a USOE-designated test to determine the academic
proficiency and progress of English Language Learner students.

Q. "Utah Alternative Assessment (UAA)" means a USOE-
designated test to measure students with disabilities with severe
cognitive disabilities.

R. "Utah Basic Skills Competency Test (UBSCT)" means
a USOE-designated test to be administered to Utah students
beginning in the tenth grade to include components in reading,
writing, and mathematics. Utah students shall satisfy the
requirements of the UBSCT, in addition to state and school
district/charter school graduation requirements, prior to
receiving a high school diploma that indicates a passing score
on all UBSCT subtests.

S. "USOE" means the Utah State Office of Education.

R277-473-2. Authority and Purpose.

A. This rule is authorized by Utah Constitution Article X,
Section 3 which vests general control and supervision of public
education in the Board, Section 53A-1-603(3) which directs the
Board to adopt rules for the conduct and administration of the
testing programs and Section 53A-1-401(3) which permits the
Board to adopt rules in accordance with its responsibilities.

B. The purpose of'this rule is to provide specific standards
and procedures by which school districts/charter schools shall
handle and administer standardized tests.

R277-473-3. Time Periods for Administering and Returning
Materials.

A. School districts/charter schools shall administer
assessments required under Section 53A-1-603 according to the
following schedule:

(1) All CRTs and UAAs (elementary and secondary,
English language arts, math, science) shall be given in a six
week window beginning six weeks before the last Monday of
the end of the course.

(2) The Utah Basic Skills Competency Test shall be given
Tuesday, Wednesday, and Thursday of the first week of
February and Tuesday, Wednesday, and Thursday of the third
week of October.

(3) Sixth and ninth grade Direct Writing Assessment shall
be given in a three week window beginning at least 14 weeks
prior to the last day of school.

(4) The UALPA shall be administered to all English
Language Learner students identified as Pre-Emergent,
Emergent, Intermediate and Advanced, or enrolled for the first
time in the school district at any time during the school year.
The test shall be administered once a year to show progress.
The testing window is the school year.

B. School districts shall require that all schools within the
school district or charter schools administer NRTs within the
time period specified by the USOE and the publisher of the test.

C. School districts/charter schools shall submit all answer
sheets for the CRT and NRT tests to the CS Section of the
USOE for scanning and scoring as follows:

(1) School districts/charter schools shall return CRT, UAA
and DWA answer sheets to the USOE no later than five working
days after the last day of the testing window.

(2) School districts/charter schools shall return NRT
answer sheets to the USOE no later than five working days after
the last day of the testing time period specified by the publisher
of the test.

(3) School districts/charter schools shall return UBSCT
answer sheets to the USOE no later than three days after the
final make-up day.

(4) School districts/charter schools shall return UALPA
answer sheets to the USOE no later than May 15 for traditional
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schedule schools and June 15 for year-round schedule schools
beginning with the 2007-08 school year.

D. When determining the date of testing, schools on
trimester schedules shall schedule the testing at the point in the
course where students have had approximately the same amount
of instructional time as students on a regular schedule and
provide the schedule to the USOE. Basic skills courses ending
in the first trimester of the year shall be assessed with the
previous year's form of the CRTs.

E. Makeup opportunities shall be provided to students for
the Utah Basic Skills Competency Test according to the
following:

(1) Students shall be allowed to participate in makeup tests
if they did not participate to any degree in the Utah Basic Skills
Competency Test or subtest(s) of the Utah Basic Skills
Competency Test.

(2) School districts/charter schools shall determine
acceptable reasons for student makeup eligibility which may
include absence due to serious illness, absence due to family
emergency, or absence due to death of family member or close
friend.

(3) School districts/charter schools shall provide a makeup
window not to exceed five days immediately following the last
day of each administration of the Utah Basic Skills Competency
Test.

(4) School districts/charter schools shall determine and
notify parents in an appropriate and timely manner of dates,
times, and sites of makeup opportunities for the Utah Basic
Skills Competency Test.

R277-473-4. Security of Testing Materials.

A. Alltest questions and answers for all standardized tests
required under Sections 53A-1-601 through 53A-1-611, shall be
designated protected, consistent with Section 63-2-304(5), until
released by the USOE. A student's individual answer sheet shall
be available to parents under the federal Family Educational
Rights and Privacy Act (FERPA), 20 USC, Sec. 1232g; 34 CFR
Part 99).

B. The USOE shall maintain a record of all of the
protected test materials sent to the school districts/charter
schools.

C. Each school district/charter school shall maintain a
record of the number of booklets of all protected test materials
sent to each school in the district and charter school, and shall
submit the record to USOE upon request.

D. Each school district/charter school shall ensure that all
test materials are secured in an area where only authorized
personnel have access, or are returned to USOE following
testing as required by the USOE. Individual educators shall not
retain test materials, in either paper or electronic form beyond
the time period allowed for test administration.

E. Individual schools within a school district and charter
schools shall secure or return paper test materials within three
working days of the completion of testing. Electronic testing
materials shall be secured between administrations of the test,
and shall be removed from teacher and student access
immediately following the final administration of the test.

F. The USOE shall ensure that all test materials sent to a
school district/charter school are returned as required by USOE,
and may periodically audit school districts/charter schools to
confirm that test materials are properly accounted for and
secured.

G. School district/charter school employees and school
personnel may not copy or in any way reproduce protected test
materials without the express permission of the specific test
publisher, including the USOE.

R277-473-5. Format for Electronic Submission of Data.
A. CS shall communicate regularly with school

districts/charter schools regarding required formats for
electronic submission of any required data.

B. School districts/charter schools shall ensure that any
computer software for maintaining school district/charter school
data is, or can be made, compatible with CS requirements and
shall report data as required by the USOE.

R277-473-6. Format for Submission of Answer Sheets and
Other Materials.

A. The USOE shall provide a checklist to each school
district/charter school with directions detailing the format in
which answer documents are to be collected, reviewed, and
returned to the USOE.

B. Each school district/charter school shall verify that all
the requirements of the testing checklist have been met.

C. CRT data may be submitted in batches in cooperation
with the assigned CS data technician.

R277-473-7. Timing for Return of Results to School
Districts/Charter Schools.

A. Scanning and scoring shall occur in the order data is
received from the school districts/charter schools.

B. Consistent with Utah law, raw test results from all
CRTs shall be returned to the school before the end of the
school year.

C. Each school district/charter school shall check all test
results for each school within the district and charter school and
for the school district as a whole, verify their accuracy with CS,
and certify that they are prepared for publication within two
weeks of receipt of the data.  Except in compelling
circumstances, as determined by the USOE, no changes shall be
made to school or school district data after this two week period.
Compelling circumstances may include:

(1) anatural disaster or other catastrophic occurrence (e.g.,
school fire) that precludes timely review of data; and

(2) resolution of a professional practices issue that may
impede reporting of the data.

D. School districts/charter schools shall not release data
until authorized to do so by the USOE.

R277-473-8. USOE and School Responsibilities for Crisis
Indicators in State Assessments.

A. Students participating in state assessments may reveal
intentions to harm themselves or others, that the student is at
risk of harm from others, or may reveal other indicators that the
student is in a crisis situation.

B. The USOE shall notify the school principal, counselor
or other school or school district personnel who the USOE
determines have legitimate educational interests, whenever the
USOE determines, in its sole discretion, that a student answer
indicates the student may be in a crisis situation.

C. As soon as practicable, the school district
superintendent/charter school director, or designee shall be
given the name of the individual contacted at the school
regarding a student's potential crisis situation.

D. The USOE shall provide the school and district with a
copy of the relevant written text.

E. Using their best professional judgment, school
personnel contacted by USOE shall notify the student's parent,
guardian or law enforcement of the student's expressed
intentions as soon as practical under the circumstances.

F. The text provided by USOE shall not be part of the
student's record and the school shall destroy any copies of the
text once the school or district personnel involved in resolution
of the matter determine the text is no longer necessary. The
school principal shall provide notice to the USOE of the date
the text is destroyed.

G. School personnel who contact a parent, guardian or law
enforcement agency in response to the USOE's notification of
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potential harm shall provide the USOE with the name of the
person contacted and the date of the contact within three
business days from the date of contact.

R277-473-9. Standardized Testing Rules and Professional
Development Requirement.

A. It is the responsibility of all educators to take all
reasonable steps to ensure that standardized tests reflect the
ability, knowledge, aptitude, or basic skills of each individual
student taking standardized tests.

B. School districts/charter schools shall develop policies
and procedures consistent with the law and Board rules for
standardized test administration, make them available and
provide training to all teachers and administrators who shall
administer state tests.

C. Atleast once each school year, school districts/charter
schools shall provide professional development for all teachers,
administrators, and standardized test administrators concerning
guidelines and procedures for standardized test administration,
including teacher responsibility for test security and proper
professional practices.

D. School district/charter school assessment staff shall use
the Testing Ethics Policy Power Point presentation and the
Testing Ethics booklet developed by the USOE, available on the
USOE Assessment homepage in providing training for all test
administrators/proctors.

E. Each and every test administrator/proctor shall
individually sign a Testing Ethics signature page also available
on the USOE Assessment homepage.

F. All teachers and test administrators shall conduct test
preparation, test administration, and the return of all protected
test materials in strict accordance with the procedures and
guidelines specified in test administration manuals, school
district/charter school rules and policies, Board rules, and state
application of federal requirements for funding.

G. Teachers, administrators, and school personnel shall
not:

(1) provide students directly or indirectly with specific
questions, answers, or the subject matter of any specific item in
any standardized test prior to test administration;

(2) copy, print, or make any facsimile of protected testing
material prior to test administration without express permission
of the specific test publisher, including USOE, and school
district/charter school administration;

(3) change, alter, or amend any student answer sheet or
any other standardized test materials at any time in such a way
as to alter the student's intended response;

(4) use any prior form of any standardized test (including
pilot test materials) that has not been released by the USOE in
test preparation without express permission of the specific test
publisher, including USOE, and school district/charter school
administration;

(5) violate any specific test administration procedure or
guideline specified in the test administration manual, or violate
any state or school district/charter school standardized testing
policy or procedure;

(6) knowingly and intentionally do anything that would
inappropriately affect the security, validity, or reliability of
standardized test scores of any individual student, class, or
school;

H. Violation of any of these rules may subject licensed
educators to possible disciplinary action under Rules of
Professional Practices and Conduct for Utah Educators, R686-

103-6(1).

KEY: educational testing

November 7, 2007 Art X Sec 3
Notice of Continuation May 9, 2005 53A-1-603(3)

53A-1-401(3)
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R277. Education, Administration.
R277-484. Data Standards.
R277-484-1. Definitions.

A. "Annual Financial Report" means an account of LEA
revenue and expenditures by source and fund sufficient to meet
the reporting requirements specified in Section 53A-1-
301(2)(d)(i) through (v).

B. "Annual Program Report" means an account of LEA
revenue and expenditures by source and program sufficient to
meet the reporting requirements specified in Section 53A-1-
301(2)(d)(i) through (v).

C. "Board" means the Utah State Board of Education.

D. "Computer Aided Credentials of Teachers in Utah
System (CACTUS)" means the database maintained on all
licensed Utah educators. The database includes information
such as:

(1) personal directory information;

(2) educational background,

(3) endorsements;

(4) employment history;

(5) professional development information;

(6) completion of employee background checks; and

(7) a record of disciplinary action taken against the
educator.

E. "Data Clearinghouse File" means the electronic file of
student level data submitted by LEAs to the USOE in the layout
specified by the USOE.

F. "Data Warehouse" means the database of demographic
information, course taking, and test results maintained by the
USOE on all students enrolled in Utah schools.

G. "EDEN" means the Education Data Exchange Network,
the mechanism by which state education agencies are mandated
as of the 2006-07 school year to submit data to the U.S.
Department of Education.

H. "ESEA" means the federal Elementary and Secondary
Education Act, also known as the No Child Left Behind Act.

I. "LEA" means local education agency, which may be
either a public school district or a charter school.

J. "MSP" means Minimum School Program, the set of state
support K-12 public school funding programs.

K. "MST" means Mountain Standard Time.

L. "USOE" means Utah State Office of Education.

M. "Year" means both the school year and the fiscal year
in Utah, which runs from July 1 through June 30.

N. "YICSIS" means the Youth In Custody Student
Information System.

R277-484-2. Authority and Purpose.

A. This rule is authorized by Utah Constitution Article X,
Section 3 which vests general control and supervision of public
education in the Board, and by Section 53A-1-401(3) which
permits the Board to adopt rules in accordance with its
responsibilities and specifically allows the Board to interrupt
disbursements of state aid to any LEA which fails to comply
with rules.

B. The Board, through its chief executive officer, the State
Superintendent of Public Instruction, is required to perform
certain data collection related duties essential to the operation of
statewide educational accountability and financial systems as
mandated in state and federal law.

C. The purpose of this rule is to support the operation of
required educational accountability and financial systems by
ensuring timely submission of data by LEAs.

R277-484-3. Deadlines for Data Submission.

LEAs shall submit data to the USOE through the following
reports by 5:00 p.m. MST on the date and in the format
specified by the USOE:

A. January 24 - Adult Education - midyear report for

current year.

B. June 15

(1) Immunization Status Report (to Utah Department of
Health) - final;

(2) Safe School Incidents Report - for current year.

C. June 29 - CACTUS - final update for current year.

D. July 10, beginning with the 2007-08 school year (due
July 15 for the 2006-07 school year)

(1) Bus Driver Credentials Report - for current year -
Financial and Business Services;

(2) Classified Personnel Report - for prior year - Financial
and Business Services;

(3) Data Clearinghouse File - final comprehensive update
for prior year - Data Assessment, and Accountability;

(4) Driver Education Report - for prior year - Educator
Quality;

(5) ESEA Choice and Supplemental Services Report - for
prior year;

(6) Fee Waivers Report - for prior year;

(7) Fire Drill Compliance Statement - for prior year;

(8) Home Schooled Students Report - for prior year;

(9) Teacher Benefits Report - for prior year;

(10) Transportation - for prior year:

(a) Bus Inventory Report;

(b) Year End Transportation Statistics Report.

E. August 24 - Adult Education - final report for prior
year.

F. September 15 - Membership Audit Report - for prior
year.

G. October 1

(1) Annual Financial Report (AFR) - for prior year;

(2) Annual Program Report (APR) - for prior year.

H. October 15

(1) Data Clearinghouse File - update as of October 1 for
current year.

(2) YICSIS - update as of October 1 for current year.

I. November 1

(1) Data Clearinghouse File - optional revised final
comprehensive update for prior year;

(2) Enrollment and Transfer Student Documentation Audit
Report - for current year;

(3) Immunization Status Report - for current year;

(4) Transportation Statistics for state funding:

(a) Schedule Al (Miles, Minutes, Students Report) -
projected for current year;

(b) Schedule B (Miscellaneous Expenditure Report) - for
prior year.

J. November 15

(1) CACTUS - update for current year; and

(2) Free and Reduced Price Lunch Enrollment Survey - as
of October 31 for current year.

K. November 30 - Financial Audit Report.

L. December 15 - Data Clearinghouse File - update as of
December 1 for current year.

R277-484-4. Adjustments to Deadlines.

A. Deadlines that fall on a weekend, state holiday or Utah
Education Association convention day in a given year shall be
moved to the date of the first workday after the date specified in
Section 3 for that year.

B. An LEA may seek an extension of a deadline to ensure
continuation of funding and provide more accurate input to
allocation formulas by submitting a written request to the
USOE. The request shall be received by the USOE State
Director of School Finance at the at least 24 hours before the
specified deadline in Section 3 and include:

(1) The reason(s) why the extension is needed,;

(2) The signatures of the LEA business administrator and
the district superintendent or charter school director; and
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(3) The date by which the LEA shall submit the report.

C. In processing the request for the extension, the USOE
State Director of School Finance shall:

(1) Take into consideration the pattern of LEA compliance
with reporting deadlines and the urgency of the use which
depends on the data to be submitted, consult with other USOE
staff who have knowledge relevant to the situation of the LEA;
and either

(2) Approve the request and allow the MSP fund transfer
process to continue; or

(3) Recommend denial of the request and forward it the
USOE Associate Superintendent for Data and Business Services
for a final decision on whether to stop the MSP fund transfer
process.

D. If, after receiving an extension, the LEA fails to submit
the report by the agreed date, the MSP fund transfer process
shall be stopped and the procedure described in Section 6 shall
apply.

E. Extensions shall apply only to the report(s) and date(s)
specified in the request.

F. Exceptions - Deadlines for the following reports may
not be extended:

(1) June 29 CACTUS Update;

(2) July 10 Final Data Clearinghouse File - final
comprehensive update for prior year beginning 2007-08 school
year and July 15 for 2006-07 school year only - Data
Assessment, and Accountability; and

(3) November 1 error corrected Data Clearinghouse File.

R277-484-5. Data Source for Accountability Reporting.

A. The USOE shall load operational data collections into
the Data Warehouse as of the submission deadlines specified.

B. The Data Warehouse shall be the sole official source of
data for annual:

(1) school performance reports required under Section
53A-3a-602.5;

(2) determination of adequate yearly progress as required
under the ESEA; and

(3) submission of data files to the U.S. Department of
Education via EDEN.

R277-484-6. Use of Data for Allocation of Funds.

The USOE School Finance and Statistics Section shall
publish after each general legislative session by June 30 on its
website an explicit description of how data shall be used to
allocate funds to LEAs in each MSP program in the following
fiscal year.

R277-484-7. Adjustments to Summary Statistics Based on
Compliance Audits.

A. For the purpose of allocating MSP funds and projecting
enrollment, LEA level aggregate membership and fall
enrollment counts may be modified by the USOE on the basis
of the values in the Membership and Enrollment audit reports,
respectively, when an audit report review team comprising at
least three members of the Finance and Statistics and Charter
School sections agree that an adjustment is warranted by the
evidence of an audit:

(1) the audit report review team shall make its
determination within five working days of the authorized audit
report deadline;

(2) wvalues can only be adjusted downward when audit
reports are received after the authorized deadlines.

R277-484-8. Financial Consequences of Failure to Submit
Reports on Time.

A. If an LEA fails to submit a report by its deadline as
specified in Section 3, the USOE shall stop the MSP fund
transfer process on the day after the deadline, unless the LEA

has obtained an extension of the deadline in accordance with the
procedure described in Section 7, to the following extent:

(1) 10% of the total monthly MSP transfer amount in the
first month, 25% in the second month, and 50% in the third and
subsequent months for any report other than June 15
Immunization Status report.

(2) Loss of up to 1.0 WPU from Kindergarten or Grades
1-12 programs, depending on the grade level and aggregate
membership of the student, in the current year Mid Year Update
for each student whose prior year immunization status was not
accounted for in accordance with Utah Code 53A-11-301 as of
June 15.

B. Ifthe USOE has stopped the MSP fund transfer process
for an LEA, the USOE shall:

(1) upon receipt of a late report from that LEA, restart the
transfer process within the month (if the report is submitted by
10:00 a.m. before the tenth working day of the month) or in the
following month (if the report is submitted after 10:00 a.m. on
or after the tenth working day of the month); and

(2) inform the appropriate Board Committee at its next
regularly scheduled Committee meeting.

(3) inform the chair of the governing board if LEA staff
are not responsive in correcting ongoing problems with data.

R277-484-9. Disclosure of Data For Research.

A. The USOE may disclose confidential, personally
identifiable information of students to organizations for research
and analysis purposes to improve instruction in public schools.
Any such disclosure shall be made only if the following
requirements are met:

(1) the disclosure is in accordance with the federal Family
Educational Rights and Privacy Act (FERPA), 34 CFR 99-
31(a)(6; and

(2) the research being done has been commissioned by the
Board. In some cases, as approved by the Board, personally
identifiable data may be provide to the researcher/contractor but
only in a secure manner.

B. Those not commissioned but desiring data shall use the
publicly available data on the USOE websites or request the
research data set provided by the USOE Computer Services
Section. This standard, deidentified data set shall be developed
each year and available upon request.

C. The recipient organization shall sign the USOE
Confidentiality Agreement.

KEY: data standards, reports, deadlines
November 7, 2007 Art X Sec 3
53A-1-401(3)

53A-1-301(2)(e)
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R277. Education, Administration.

R277-602. Special Needs Scholarships - Funding and
Procedures.

R277-602-1. Definitions.

A. "Agreed upon procedure" for purposes of this rule
means the agreed upon procedure as provided for under Section
53A-1a-705(1)(b)(1)(B).

B. "Annual assessment" for purposes of this rule means a
formal testing procedure carried out under prescribed and
uniform conditions that measures students' academic progress,
consistent with Section 53A-1a-705(1)(f).

C. "Appeal" for purposes of the rule means an opportunity
to discuss/contest a final administrative decision consistent with
and expressly limited to the procedures of this rule.

D. "Assessment team" means the individuals designated
under Section 53A-1a-703(1).

E. "Audit of a private school" for purposes of this rule
means a financial audit provided by an independent certified
public accountant, as provided under Section 53 A-1a-705(1)(b).

F. "Board" means the Utah State Board of Education.

G. "Days" means school days unless specifically
designated otherwise in this rule.

H. "Disclosure to parents" for purposes of this rule means
the express acknowledgments and acceptance required under
Section 53A-1a-704(5) as part of parent application available
through schools districts.

I. "Eligible student" for purposes of this rule means:

(1) the student's parent resides in Utah;

(2) the student has a disability as designated in 53A-1a-
704(2)(b); and

(3) the student is school age.

(4) Eligible student also means that the student was
enrolled in a public school in the school year prior to the school
year in which the student will be enrolled in a private school,
has an IEP and has obtained acceptance for admission to an
eligible private school; and

(5) The requirement to be enrolled in a public school in the
year prior and have an IEP does not apply if:

(a) the student is enrolled or has obtained acceptance for
admission to an eligible private school that has previously
served students with disabilities; and

(b) an assessment team is able to readily determine with
reasonable certainty that the student has a disability and would
qualify for special education services if enrolled in a public
school and the appropriate level of special education services
which would be provided were the student enrolled in a public
school.

J. "Enrollment" for purposes of this rule means that the
student has completed the school enrollment process, the school
maintains required student enrollment information and
documentation of age eligibility, the student is scheduled to
receive services at the school, the student attends regularly, and
has been accepted consistent with R277-419 and the student's
IEP.

K. "Final administrative action" for purposes of this rule
means the concluding action under Section 53A-1a-701 through
53A-1a-710 and this rule.

L. "Individual education program (IEP)" means a written
statement for a student with a disability that is developed,
reviewed, and revised in accordance with Board Special
Education Rules and Part B of the Individuals with Disabilities
Education Act (IDEA).

M. '"Private school that has previously served students
with disabilities" means a school that:

(1) has enrolled students within the last three years under
the special needs scholarship program;

(2) has enrolled students within the last three years who
have received special education services under Individual
Services Plans (ISP from the school district where the school is

geographically located; or

(3) can provide other evidence to the Board that is
determinative of having enrolled students with disabilities
within the last three years.

N. "Special Needs Scholarship Appeals Committee
(Appeals Committee)" means a committee comprised of:

(1) the special needs scholarship coordinator;

(2) the USOE Special Education Director; and

(3) a Board-designated special education advocate.

O. "USOE" means the Utah State Office of Education.

P. "Warrant" means payment by check to a private school.

R277-602-2. Authority and Purpose.

A. This rule is authorized by Utah Constitution Article X,
Section 3 which vests general control and supervision of the
public school system under the Board, Section 53A-la-
706(5)(b) which provides for Board rules to establish timelines
for payments to private schools, Section 53A-3-410(6)(b)(i)(c)
which provides for criminal background checks for employees
and volunteers, Section 53A-1a-707 which provides for Board
rules about eligibility of students for scholarships and the
application process for students to participate in the scholarship
program, and by Section 53A-1-401(3) which allows the Board
to adopt rules in accordance with its responsibilities.

B. The purpose of this rule is to outline responsibilities for
parents/students, public schools, school districts or charter
schools, and eligible private schools that accept scholarships
from special needs students and the State Board of Education in
providing choice for parents of special needs students who
choose to have their children served in private schools and in
providing accountability for the citizenry in the administration
and distribution of the scholarship funds.

R277-602-3. Parent/Guardian Responsibilities.

A. If the student is enrolled in a public school or was
enrolled in a public school in the year previous to the year in
which the scholarship is sought, the parent/guardian shall
submit an application, available from the USOE or online at
www.usoe.org, to the school district or charter school within
which the parent/guardian resides.

(1) The parent shall complete all required information on
the application and submit the following documentation with
the application form:

(a) documentation that the parent/guardian is a resident of
the state of Utah;

(b) documentation that the student is at least five years of
age before September 2 of the year of enrollment, consistent
with Section 53A-3-402(6);

(c) documentation that the student is not more than 21
years of age and has not graduated from high school consistent
with Section 53A-15-301(1)(a);

(d) documentation that the student has satisfied R277-602-
3A or B; and

(e) documentation that the student has official acceptance
at an eligible private school, as defined under Section 53A-1a-
705;

(2) The parent shall sign the acknowledgments and refusal
to consent to services on the application form consistent with
Section 53A-1a-704.

(3) Any intentional falsification, misinformation, or
incomplete information provided on the application may result
in the cancellation of the scholarship to the student and non-
payment to the private school.

B. Ifthe student was not enrolled in a public school in the
year previous to the year in which the scholarship is sought, the
parent/guardian shall submit an application to the school district
in which the private school is geographically located (school
district responsible for child find under IDEA, Sec. 612(a)(3)).

(1) The parent shall complete all required information on
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the application and submit the following documentation with
application form:

(a) documentation that the parent/guardian is a resident of
the state of Utah;

(b) documentation that the student is at least five years of
age, before September 2 of the year of enrollment;

(c) documentation that the student is not more than 21
years of age and has not graduated from high school consistent
with Section 53A-15-301(1)(a);

(d) documentation that the student has satisfied R277-602-
3A or B; and

(e) documentation that the student has official acceptance
at an eligible private school, as defined under Section 53A-1a-
705.

(2) The parent shall sign the acknowledgments and refusal
to consent to services on the application form consistent with
Section 53A-1a-704.

(3) The parent shall provide documentation of student's
enrollment in an eligible private school as defined under Section
53A-1a-705;

(4) The parent shall participate in an assessment team
meeting to determine if a student would qualify for special
education services and the level of services for which the
student would be eligible if enrolled in a public school.

C. Payment provisions

(1) The parent of a special needs scholarship student whose
application is received on or before July 1 shall be eligible for
quarterly scholarship payments equal to no more than the
amount established in Section 53A-1a-706(2), with payments
beginning on September 1.

(2) The parent of a special needs scholarship student whose
application is received after July 1, but on or before September
1 that shall be eligible for quarterly scholarship payments equal
to no more than three-fourths of the amount established in
Section 53A-1a-706(2), with payments beginning on November
1.

(3) The parent of a special needs scholarship student whose
application is received after September 1, but on or before
November 1 shall be eligible for quarterly scholarship payments
equal to no more than one-half of the amount established in
Section 53A-1a-706(2), with payments beginning on February
1.

(4) The parent of a special needs scholarship student whose
application is received on or before February 15 shall be eligible
for quarterly scholarship payments equal to no more than one-
fourth of the amount established in Section 53A-1a-706(2), with
payments beginning on April 15.

D. A special needs scholarship shall be effective for three
years subject to renewal under Section 53A-1a-704(6).

E. The parent shall, consistent with Section 53A-1a-
706(8), endorse the warrant received by the private school from
the USOE no more than 15 school days after the private school's
receipt of the warrant.

F. The parent shall notify the Board in writing within five
days if:

(1) the student does not continue in enrollment in an
eligible private school for any reason including parent/student
choice, suspension or expulsion of the student; or

(2) the student misses more than 10 consecutive days at
which point the Board may modify the payment to the private
school consistent with R277-419-11J.

G. The parent shall cooperate and respond within 10 days
to an enrollment cross-checking request from the Board.

H. The parent shall notify the Board in writing by July 1
in the second and third year to indicate the student's continued
enrollment.

R277-602-4. School
Responsibilities.

District or Charter School

A. The school district or charter school that receives the
student's scholarship application consistent with Section 53A-
1a-704(4) shall forward applications to the Board no more than
10 days following receipt of the application.

B. The school district or charter school that received the
student's scholarship application shall:

(1) receive applications from students/parents;

(2) verify enrollment of the student seeking a scholarship
in previous school year within a reasonable time following
contact by the Board;

(3) verify the existence of the student's IEP and level of
service to the USOE within a reasonable time;

(4) provide personnel to participate on an assessment team
to determine:

(a) if a student who was previously enrolled in a private
school that has previously served students with disabilities
would qualify for special education services if enrolled in a
public school and the appropriate level of special education
services which would be provided were the child enrolled in a
public school for purposes of determining the scholarship
amount consistent with Section 53A-1a-706(2);

(b) if a student previously receiving a special needs
scholarship is entitled to receive the scholarship during the
subsequent eligibility period.

C. Special needs scholarship students shall not be enrolled
in public or charter schools for dual enrollment or
extracurricular activities, consistent with the parents'/guardians’
assumption of full responsibility for students' services under
Section 53A-1a-704(5).

D. School districts and charter schools shall cooperate
with the Board in cross-checking special needs scholarship
student enrollment information, as requested by the Board.

E. School districts and charter schools shall provide
written notice to parents or guardians of students who have an
IEP of the availability of a scholarship to attend a private school
through the Special Needs Scholarship Program. The written
notice shall consist of the following statement: School districts
and charter schools are required by Utah law, 53A-1a-704(10),
to inform parents of students with IEPs enrolled in public
schools, of the availability of a scholarship to attend a private
school through the Carson Smith Scholarship Program. Further
information is available at
www.schools.utah.gov/admin/specialneeds.htm.

R277-602-5. State Board of Education Responsibilities.

A. The Board shall provide applications, containing
acknowledgments required under Section 53A-1a-704(5), for
parents seeking a special needs scholarship online, at the Board
offices, at school district or charter school offices, and at charter
schools no later than April 1 prior to the school year in which
admission is sought.

B. The Board shall provide a determination that a private
school meets the eligibility requirements of Section 53 A-1a-705
as soon as possible but no more than 30 days after the private
school submits an application and completed documentation of
eligibility. The Board may:

(1) provide reasonable timelines within the application for
satisfaction of private school requirements;

(2) issue letters of warning, require the school to take
corrective action within a time frame set by the Board, suspend
the school from the program consistent with Section 53A-1a-
708, or impose such other penalties as the Board determines
appropriate under the circumstances.

(3) establish appropriate consequences or penalties for
private schools that:

(a) fail to provide affidavits under Section 53A-1a-708;

(b) fail to administer assessments, fail to report
assessments to parents or fail to report assessments to
assessment team under Section 53a-1a-705(1)(f);
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(c) fail to employ teachers with credentials required under
Section 53A-1a-705(g);

(d) fail to provide to parents relevant credentials of
teachers under Section 53A-1a-705(h);

(e) fail to require completed criminal background checks
under Section 53A-3-410(2) and take appropriate action
consistent with information received.

(4) initiate complaints and hold administrative hearings, as
appropriate, and consistent with R277-602.

C. The Board shall make a list of eligible private schools
updated annually and available no later than May 30 of each
year.

D. Information about approved scholarships and
availability and level of funding shall be provided to scholarship
applicant parents/guardians no later than July 30 of each year.

E. The Board shall mail scholarships directly to private
schools as soon as reasonably possible consistent with Section
53A-1a-706(8).

F. Beginning with the 2006-07 school year, the Board may
begin scholarship payments to eligible private schools no earlier
than July 1 but before payment dates established by Section
53A-1a-706(5)(a) if the parent/guardian negotiates a payment
date with the USOE, provides reasonable advance notice to the
USOE and assumes responsibility for transmission of the
payment from the USOE to the private school.

G. Ifan annual legislative appropriation is inadequate to
cover all scholarship applicants and documented levels of
service, the Board shall establish by rule a lottery system for
determining the scholarship recipients, with preference provided
for under Section 53A-1a-706(1)(c)(i).

H. The Board shall verify and cross-check with school
districts or charter school special needs scholarship student
enrollment information consistent with Section 53A-1a-706(7).

R277-602-6. Responsibilities of Private Schools that Receive
Special Needs Scholarships.

A. Private schools shall submit applications by May 1
prior to the school year in which it intends to enroll scholarship
students.

B. Applications and appropriate documentation from
private schools for eligibility to receive special needs
scholarship students shall be provided to the USOE consistent
with Section 53A-1a-705(3).

C. Private schools shall satisfy criminal background check
requirements for employees and volunteers consistent with
Section 53A-3-410.

D. Private schools that seek to enroll special needs
scholarship students shall, in concert with the parent seeking a
special needs scholarship for a student, initiate the assessment
team meetings required under Sections 53A-1a-704(3) and 53 A-
1a-704(6).

(1) Meetings shall be scheduled at times and locations
mutually acceptable to private schools, applicant parents and
participating public school personnel.

(2) Designated private school and public school personnel
shall maintain documentation of the meetings and the decisions
made for the students.

(3) Documentation regarding required assessment team
meetings, including documentation of meetings for students
denied scholarships or services and students admitted into
private schools and their levels of service, shall be maintained
confidentially by the private and public schools, except the
information shall be provided to the USOE for purposes of
determining student scholarship eligibility, or for verification of
compliance upon request by the USOE.

E. Private schools receiving scholarship payments under
this rule shall provide complete student records in a timely
manner to other private schools or public schools requesting
student records if parents have transferred students under

Section 53A-1a-704(7).

F. Private schools shall notify the Board within five days
if:

(1) the student does not continue in enrollment in an
eligible private school for any reason including parent/student
choice, suspension or expulsion of the student; or

(2) the student misses more than 10 consecutive days of
school.

G. Private schools shall satisfy health and safety laws and
codes under Section 53A-1a-705(1)(d) including:

(1) the adoption of emergency preparedness response
plans that include training for school personnel and parent
notification for fire drills, natural disasters, and school safety
emergencies and

(2) compliance with R392-200, Design, Construction,
Operation, Sanitation, and Safety of Schools.

R277-602-7. Special Needs Scholarship Appeals.

A. A parent or legal guardian of an eligible student or a
parent or legal guardian of a prospective eligible student may
appeal any final administrative decision under this rule.

B. The Appeals Committee may not grant an appeal
contrary to the statutory provisions of Section 53A-1a-701
through 53A-1a-710.

C. An appeal shall be submitted in writing to the USOE
Special Needs Scholarship Coordinator at: Utah State Office of
Education, 250 East 500 South, P.O. Box 144200, Salt Lake
City, UT 84114-4200.

(1) The appeal opportunity is expressly limited to a written
appeal.

(2) Appellants have no right to additional elements of due
process beyond the specific provisions of this rule.

(3) Nothing in the appeals process established under
R277-602-8 shall be construed to limit, replace or adversely
affect parental appeal rights available under IDEA.

D. Appeals shall be made within 15 days of written
notification of the final administrative decision.

E. Appeals shall be considered by the Appeals Committee
within 15 days of receipt of the written appeal.

F. The decision of the Appeals Committee shall be
transmitted to parents no more than ten days following
consideration by the Appeals Committee.

G. Appeals shall be finalized as expeditiously as possible
in the joint interest of schools and students involved.

H. The Appeals Committee's decision is the final
administrative action.

KEY: special needs students, scholarships
July 11, 2006 Art X Sec 3
53A-1a-706(5)(b)
53A-3-410(6)(i)(c)
53A-1a-707
53A-1-401(3)
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R305. Environmental Quality, Administration.
R305-2. Electronic Meeting.
R305-2-1. Purpose.

Section 52-4-7.8 requires any public body that convenes or
conducts an electronic meeting to establish written procedures
for such meetings. This rule establishes procedures for
conducting meetings of the Department of Environmental
Quality and the Boards established within the Department in
accordance with Section 19-1-106.

R305-2-2. Authority.
This rule is established under the authority of Sections 19-
1-201(2)(k) and 202(1)(a).

R305-2-3. Procedure.

The following provisions govern any meeting at which one
or more Board members appear telephonically or electronically
pursuant to Section 52-4-7.8.

(1) If one or more members of a Board may participate
electronically or telephonically, public notice of the meeting
shall so indicate. In addition the notice shall specify the anchor
location where the members of the Board not participating
electronically or telephonically will be meeting and where
interested persons and the public may attend, monitor, and
participate in the open portions of the meeting.

(2) Notice of the meeting and the agenda shall be posted
at the anchor location. Written or electronic notice shall also be
provided to at least one newspaper of general circulation within
the state and to a local media correspondent. These notices shall
be provided at least 24 hours before the meeting.

(3) Notice of the possibility of an electronic meeting shall
be given to the Board members at least 24 hours before the
meeting. In addition, the notice shall describe how a Board
Member may participate in the meeting electronically or
telephonically.

(4) When notice is given of the possibility of a Board
member appearing electronically or telephonically, any board
member may do so and shall be counted as present for the
purposes of a quorum and may fully participate and vote on any
matter coming before the Board. At the commencement of the
meeting, or at such a time as any Board member initially appears
electronically or telephonically, the chair shall identify for the
record all those who are appearing telephonically or
electronically. Votes by members of the Board who are not at
the physical location of the meeting shall be confirmed by the
Chair.

(5) The anchorlocation, unless otherwise designated in the
notice, shall be at the offices of the Department of
Environmental Quality, 160 North 1950 West, Salt Lake City,
Utah 84116. The anchor location is the physical location from
which the electronic meeting originates or from where the
participants are connected. In addition, the anchor location shall
have space and facilities so that interested persons and the
public may attend, monitor, and participate in the open portions
of the meeting.

KEY: electronic meetings, board meetings
November 8, 2002 19-1-201(2)(k)
Notice of Continuation November 28, 2007 19-1-202(1)(a)
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R307. Environmental Quality, Air Quality.
R307-415. Permits: Operating Permit Requirements.
R307-415-1. Purpose.

Title V of the Clean Air Act (the Act) requires states to
develop and implement a comprehensive air quality permitting
program. Title V of the Act does not impose new substantive
requirements. Title V does require that sources subject to R307-
415 pay a fee and obtain a renewable operating permit that
clarifies, in a single document, which requirements apply to a
source and assures the source's compliance with those
requirements. The purpose of R307-415 is to establish the
procedures and elements of such a program.

R307-415-2. Authority.

R307-415 is required by Title V of the Act and 40 Code of
Federal Regulations (CFR) Part 70, and is adopted under the
authority of Section 19-2-104.

R307-415-3. Definitions.

(1) The definitions contained in R307-101-2 apply
throughout R307-415, except as specifically provided in (2).

(2) The following additional definitions apply to R307-
415.

"Act" means the Clean Air Act, as amended, 42 U.S.C.
7401, et seq.

"Administrator" means the Administrator of EPA or his or
her designee.

"Affected States" are all states:

(a) Whose air quality may be affected and that are
contiguous to Utah; or

(b) That are within 50 miles of the permitted source.

"Air Pollutant" means an air pollution agent or combination
of such agents, including any physical, chemical, biological, or
radioactive (including source material, special nuclear material,
and byproduct material) substance or matter which is emitted
into or otherwise enters the ambient air. Such term includes any
precursors to the formation of any air pollutant, to the extent the
Administrator has identified such precursor or precursors for the
particular purpose for which the term air pollutant is used.

"Applicable requirement" means all of the following as
they apply to emissions units in a Part 70 source, including
requirements that have been promulgated or approved by the
Board or by the EPA through rulemaking at the time of permit
issuance but have future-effective compliance dates:

(a) Any standard or other requirement provided for in the
State Implementation Plan;

(b) Any term or condition of any approval order issued
under R307-401;

(c) Any standard or other requirement under Section 111
of the Act, Standards of Performance for New Stationary
Sources, including Section 111(d);

(d) Any standard or other requirement under Section 112
ofthe Act, Hazardous Air Pollutants, including any requirement
concerning accident prevention under Section 112(r)(7) of the
Act;

(e) Any standard or other requirement of the Acid Rain
Program under Title IV of the Act or the regulations
promulgated thereunder;

(f) Any requirements established pursuant to Section
504(b) of the Act, Monitoring and Analysis, or Section
114(a)(3) of the Act, Enhanced Monitoring and Compliance
Certification;

(g) Any standard or other requirement governing solid
waste incineration, under Section 129 of the Act;

(h) Any standard or other requirement for consumer and
commercial products, under Section 183(e) of the Act;

(i) Any standard or other requirement of the regulations
promulgated to protect stratospheric ozone under Title VI of the
Act, unless the Administrator has determined that such

requirements need not be contained in an operating permit;

(j) Any national ambient air quality standard or increment
or visibility requirement under part C of Title I of the Act, but
only as it would apply to temporary sources permitted pursuant
to Section 504(e) of the Act;

(k) Any standard or other requirement under rules adopted
by the Board.

"Area source" means any stationary source that is not a
major source.

"Designated representative" shall have the meaning given
to it in Section 402 of the Act and in 40 CFR Section 72.2, and
applies only to Title IV affected sources.

"Draft permit" means the version of a permit for which the
Executive Secretary offers public participation under R307-415-
7i or affected State review under R307-415-8(2).

"Emissions allowable under the permit" means a federally-
enforceable permit term or condition determined at issuance to
be required by an applicable requirement that establishes an
emissions limit, including a work practice standard, or a
federally-enforceable emissions cap that the source has assumed
to avoid an applicable requirement to which the source would
otherwise be subject.

"Emissions unit" means any part or activity of a stationary
source that emits or has the potential to emit any regulated air
pollutant or any hazardous air pollutant. This term is not meant
to alter or affect the definition of the term "unit" for purposes of
Title IV of the Act, Acid Deposition Control.

"Final permit" means the version of an operating permit
issued by the Executive Secretary that has completed all review
procedures required by R307-415-7a through 7iand R307-415-
8.

"General permit" means an operating permit that meets the
requirements of R307-415-6d.

"Hazardous Air Pollutant" means any pollutant listed by
the Administrator as a hazardous air pollutant under Section
112(b) of the Act.

"Major source" means any stationary source (or any group
of stationary sources that are located on one or more contiguous
or adjacent properties, and are under common control of the
same person (or persons under common control)) belonging to
a single major industrial grouping and that are described in
paragraphs (a), (b), or (c) of this definition. For the purposes of
defining "major source,” a stationary source or group of
stationary sources shall be considered part of a single industrial
grouping if all of the pollutant emitting activities at such source
or group of sources on contiguous or adjacent properties belong
to the same Major Group (all have the same two-digit code) as
described in the Standard Industrial Classification Manual,
1987. Emissions resulting directly from an internal combustion
engine for transportation purposes or from a non-road vehicle
shall not be considered in determining whether a stationary
source is a major source under this definition.

(a) A major source under Section 112 of the Act,
Hazardous Air Pollutants, which is defined as: for pollutants
other than radionuclides, any stationary source or group of
stationary sources located within a contiguous area and under
common control that emits or has the potential to emit, in the
aggregate, ten tons per year or more of any hazardous air
pollutant or 25 tons per year or more of any combination of
such hazardous air pollutants. Notwithstanding the preceding
sentence, emissions from any oil or gas exploration or
production well, with its associated equipment, and emissions
from any pipeline compressor or pump station shall not be
aggregated with emissions from other similar units, whether or
not such units are in a contiguous area or under common
control, to determine whether such units or stations are major
sources.

(b) A major stationary source of air pollutants, as defined
in Section 302 of the Act, that directly emits or has the potential
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to emit, 100 tons per year or more of any air pollutant, including
any major source of fugitive emissions or fugitive dust of any
such pollutant as determined by rule by the Administrator. The
fugitive emissions or fugitive dust of a stationary source shall
not be considered in determining whether it is a major stationary
source for the purposes of Section 302(j) of the Act, unless the
source belongs to any one of the following categories of
stationary source:

(i) Coal cleaning plants with thermal dryers;

(i) Kraft pulp mills;

(iii) Portland cement plants;

(iv) Primary zinc smelters;

(v) Iron and steel mills;

(vi) Primary aluminum ore reduction plants;

(vii) Primary copper smelters;

(viii) Municipal incinerators capable of charging more
than 250 tons of refuse per day;

(ix) Hydrofluoric, sulfuric, or nitric acid plants;

(x) Petroleum refineries;

(xi) Lime plants;

(xii) Phosphate rock processing plants;

(xiii) Coke oven batteries;

(xiv) Sulfur recovery plants;

(xv) Carbon black plants, furnace process;

(xvi) Primary lead smelters;

(xvii) Fuel conversion plants;

(xviii) Sintering plants;

(xix) Secondary metal production plants;

(xx) Chemical process plants;

(xxi) Fossil-fuel boilers, or combination thereof, totaling
more than 250 million British thermal units per hour heat input;

(xxii) Petroleum storage and transfer units with a total
storage capacity exceeding 300,000 barrels;

(xxiii) Taconite ore processing plants;

(xxiv) Glass fiber processing plants;

(xxv) Charcoal production plants;

(xxvi) Fossil-fuel-fired steam electric plants of more than
250 million British thermal units per hour heat input;

(xxvii) Any other stationary source category, which as of
August 7, 1980 is being regulated under Section 111 or Section
112 of the Act.

(c) A major stationary source as defined in part D of Title
I of the Act, Plan Requirements for Nonattainment Areas,
including:

(i) For ozone nonattainment areas, sources with the
potential to emit 100 tons per year or more of volatile organic
compounds or oxides of nitrogen in areas classified as
"marginal" or "moderate," 50 tons per year or more in areas
classified as "serious," 25 tons per year or more in areas
classified as "severe," and 10 tons per year or more in areas
classified as "extreme"; except that the references in this
paragraph to 100, 50, 25, and 10 tons per year of nitrogen
oxides shall not apply with respect to any source for which the
Administrator has made a finding, under Section 182(f)(1) or (2)
of the Act, that requirements under Section 182(f) of the Act do
not apply;

(ii) For ozone transport regions established pursuant to
Section 184 of the Act, sources with the potential to emit 50
tons per year or more of volatile organic compounds;

(iii) For carbon monoxide nonattainment arcas that are
classified as "serious" and in which stationary sources contribute
significantly to carbon monoxide levels as determined under
rules issued by the Administrator, sources with the potential to
emit 50 tons per year or more of carbon monoxide;

(iv) For PM-10 particulate matter nonattainment areas
classified as "serious," sources with the potential to emit 70 tons
per year or more of PM-10 particulate matter.

"Non-Road Vehicle" means a vehicle that is powered by an
internal combustion engine (including the fuel system), that is

not a self-propelled vehicle designed for transporting persons or
property on a street or highway or a vehicle used solely for
competition, and is not subject to standards promulgated under
Section 111 of the Act (New Source Performance Standards) or
Section 202 of the Act (Motor Vehicle Emission Standards).

"Operating permit" or "permit," unless the context suggests
otherwise, means any permit or group of permits covering a Part
70 source that is issued, renewed, amended, or revised pursuant
to these rules.

"Part 70 Source" means any source subject to the
permitting requirements of R307-415, as provided inR307-415-
4.

"Permit modification" means a revision to an operating
permit that meets the requirements of R307-415-7f.

"Permit revision" means any permit modification or
administrative permit amendment.

"Permit shield" means the permit shield as described in
R307-415-6f.

"Proposed permit" means the version of a permit that the
Executive Secretary proposes to issue and forwards to EPA for
review in compliance with R307-415-8.

"Renewal" means the process by which a permit is reissued
at the end of its term.

"Responsible official" means one of the following:

(a) For a corporation: a president, secretary, treasurer, or
vice-president of the corporation in charge of a principal
business function, or any other person who performs similar
policy or decision-making functions for the corporation, or a
duly authorized representative of such person if the
representative is responsible for the overall operation of one or
more manufacturing, production, or operating facilities applying
for or subject to a permit and either:

(i) the operating facilities employ more than 250 persons
or have gross annual sales or expenditures exceeding $25
million in second quarter 1980 dollars; or

(ii) the delegation of authority to such representative is
approved in advance by the Executive Secretary;

(b) For a partnership or sole proprietorship: a general
partner or the proprietor, respectively;

(c) For a municipality, State, Federal, or other public
agency: either a principal executive officer or ranking elected
official. For the purposes of R307-415, a principal executive
officer of a Federal agency includes the chief executive officer
having responsibility for the overall operations of a principal
geographic unit of the agency;

(d) For Title IV affected sources:

(i) The designated representative in so far as actions,
standards, requirements, or prohibitions under Title IV of the
Act, Acid Deposition Control, or the regulations promulgated
thereunder are concerned;

(i1) The responsible official as defined above for any other
purposes under R307-415.

"Stationary source" means any building, structure, facility,
or installation that emits or may emit any regulated air pollutant
or any hazardous air pollutant.

"Title IV Affected source" means a source that contains
one or more affected units as defined in Section 402 of the Act
and in 40 CFR, Part 72.

R307-415-4. Applicability.

(1) Part 70 sources. All of the following sources are
subject to the permitting requirements of R307-415, and unless
exempted under (2) below are required to submit an application
for an operating permit:

(a) Any major source;

(b) Any source, including an area source, subject to a
standard, limitation, or other requirement under Section 111 of
the Act, Standards of Performance for New Stationary Sources;

(c) Any source, including an area source, subject to a



UAC (As of December 1, 2007)

Printed: December 18, 2007

Page 76

standard or other requirement under Section 112 of the Act,
Hazardous Air Pollutants, except that a source is not required to
obtain a permit solely because it is subject to regulations or
requirements under Section 112(r) of the Act, Prevention of
Accidental Releases;

(d) Any Title IV affected source.

(2) Exemptions.

(a) All source categories that would be required to obtain
an operating permit solely because they are subject to 40 CFR
Part 60, Subpart AAA - Standards of Performance for New
Residential Wood Heaters, are exempted from the requirement
to obtain a permit.

(b) All source categories that would be required to obtain
an operating permit solely because they are subject to 40 CFR
Part 61, Subpart M - National Emission Standard for Hazardous
Air Pollutants for Asbestos, Section 61.145, Standard for
Demolition and Renovation, are exempted from the requirement
to obtain a permit. For Part 70 sources, demolition and
renovation activities within the source under 40 CFR 61.145
shall be treated as a separate source for the purpose of R307-
415.

(c) An area source subject to a regulation under Section
111 or 112 of the Act (42 U.S.C. 7411 or 7412) promulgated
after July 21, 1992 is exempt from the obligation to obtain a Part
70 permit if:

(i) the regulation specifically exempts the area source
category from the obligation to obtain a Part 70 permit, and

(ii) the source is not required to obtain a permit under
R307-415-4(1) for a reason other than its status as an area
source under the Section 111 or 112 regulation containing the
exemption.

(3) Emissions units and Part 70 sources.

(a) For major sources, the Executive Secretary shall
include in the permit all applicable requirements for all relevant
emissions units in the major source.

(b) For any area source subject to the operating permit
program under R307-415-4(1), the Executive Secretary shall
include in the permit all applicable requirements applicable to
emissions units that cause the source to be subject to the
operating permit program.

(4) Fugitive emissions. Fugitive emissions and fugitive
dust from a Part 70 source shall be included in the permit
application and the operating permit in the same manner as stack
emissions, regardless of whether the source category in question
is included in the list of source categories contained in the
definition of major source.

(5) Control requirements. R307-415 does not establish
any new control requirements beyond those established by
applicable requirements, but may establish new monitoring,
recordkeeping, and reporting requirements.

(6) Synthetic minors. An existing source that wishes to
avoid designation as a major Part 70 source under R307-415,
must obtain federally-enforceable conditions which reduce the
potential to emit, as defined in R307-101-2, to less than the
level established for a major Part 70 source. Such federally-
enforceable conditions may be obtained by applying for and
receiving an approval order under R307-401. The approval
order shall contain periodic monitoring, recordkeeping, and
reporting requirements sufficient to verify continuing
compliance with the conditions which would reduce the source's
potential to emit.

R307-415-5a. Permit Applications: Duty to Apply.

For each Part 70 source, the owner or operator shall submit
a timely and complete permit application. A pre-application
conference may be held at the request of a Part 70 source or the
Executive Secretary to assist a source in submitting a complete
application.

(1) Timely application.

(a) Except as provided in the transition plan under (3)
below, a timely application for a source applying for an
operating permit for the first time is one that is submitted within
12 months after the source becomes subject to the permit
program.

(b) Except as provided in the transition plan under (3)
below, any Part 70 source required to meet the requirements
under Section 112(g) of the Act, Hazardous Air Pollutant
Modifications, or required to receive an approval order to
construct a new source or modify an existing source under
R307-401, shall file a complete application to obtain an
operating permit or permit revision within 12 months after
commencing operation of the newly constructed or modified
source. Where an existing operating permit would prohibit such
construction or change in operation, the source must obtain a
permit revision before commencing operation.

(c) For purposes of permit renewal, a timely application is
one that is submitted by the renewal date established in the
permit. The Executive Secretary shall establish a renewal date
for each permit that is at least six months and not greater than
18 months prior to the date of permit expiration. A source may
submit a permit application early for any reason, including
timing of other application requirements.

(2) Complete application.

(a) To be deemed complete, an application must provide
all information sufficient to evaluate the subject source and its
application and to determine all applicable requirements
pursuant to R307-415-5¢c. Applications for permit revision need
supply such information only if it is related to the proposed
change. A responsible official shall certify the submitted
information consistent with R307-415-5d.

(b) Unless the Executive Secretary notifies the source in
writing within 60 days of receipt of the application that an
application is not complete, such application shall be deemed to
be complete. A completeness determination shall not be
required for minor permit modifications. If, while processing an
application that has been determined or deemed to be complete,
the Executive Secretary determines that additional information
is necessary to evaluate or take final action on that application,
the Executive Secretary may request such information in writing
and set a reasonable deadline for a response. The source's
ability to operate without a permit, as set forth in R307-415-
7b(2), shall be in effect from the date the application is
determined or deemed to be complete until the final permit is
issued, provided that the applicant submits any requested
additional information by the deadline specified in writing by
the Executive Secretary.

(3) Transition Plan. A timely application under the
transition plan is an application that is submitted according to
the following schedule:

(a) All Title IV affected sources shall submit an operating
permit application as well as an acid rain permit application in
accordance with the date required by 40 CFR Part 72 effective
April 11, 1995, Subpart C-Acid Rain Permit Applications;

(b) All major Part 70 sources operating as of July 10,
1995, except those described in (a) above, and all solid waste
incineration units operating as of July 10, 1995, that are
required to obtain an operating permit pursuant to 42 U.S.C.
Sec. 7429(e) shall submit a permit application by October 10,
1995.

(c) Area sources.

(i) Except as provided in (c)(ii) and (c)(iii) below, each
Part 70 source that is not a major source, a Title IV affected
source, or a solid waste incineration unit required to obtain a
permit pursuant to section 129(e) (42 U.S.C. 7429), is deferred
from the obligation to submit an application until 12 months
after the Administrator completes a rulemaking to determine
how the program should be structured for area sources and the
appropriateness of any permanent exemptions in addition to
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those provided in R307-415-4(2).

(ii) General Permits.

(A) The Executive Secretary shall develop general permits
and application forms for area source categories.

(B) After a general permit has been issued for a source
category, the Executive Secretary shall establish a due date for
permit applications from all area sources in that source category.

(C) The Executive Secretary shall provide at least six
months notice that the application is due for a source category.

(iii) Regulation-specific Requirements.

(A) Ifaregulation promulgated under Section 111 or 112
(42 U.S.C. 7411 or 7412) requires an area source category to
submit an application for a Part 70 permit, each area source
covered by the requirement must submit an application in
accordance with the regulation.

(d) Extensions. The owner or operator of any Part 70
source may petition the Executive Secretary for an extension of
the application due date for good cause. The due date for major
Part 70 sources shall not be extended beyond July 10, 1996.
The due date for an area source shall not be extended beyond
twelve months after the due date in (c)(i) above.

(e) Application shield. If a source submits a timely and
complete application under this transition plan, the application
shield under R307-415-7b(2) shall apply to the source. If a
source submits a timely application and is making sufficient
progress toward correcting an application determined to be
incomplete, the Executive Secretary may extend the application
shield under R307-415-7b(2) to the source when the application
is determined complete. The application shield shall not be
extended to any major source that has not submitted a complete
application by July 10, 1996, or to any area source that has not
submitted a complete application within twelve months after the
due date in (c)(i) above.

(4) Confidential information. Claims of confidentiality on
information submitted to EPA may be made pursuant to
applicable federal requirements. Claims of confidentiality on
information submitted to the Department shall be made and
governed according to Section 19-1-306. In the case where a
source has submitted information to the Department under a
claim of confidentiality that also must be submitted to the EPA,
the Executive Secretary shall either submit the information to
the EPA under Section 19-1-306, or require the source to submit
a copy of such information directly to EPA.

(5) Late applications. An application submitted after the
deadlines established in R307-415-5a shall be accepted for
processing, but shall not be considered a timely application.
Submitting an application shall not relieve a source of any
enforcement actions resulting from submitting a late application.

R307-415-5b. Permit Applications: Duty to Supplement or
Correct Application.

Any applicant who fails to submit any relevant facts or who
has submitted incorrect information in a permit application
shall, upon becoming aware of such failure or incorrect
submittal, promptly submit such supplementary facts or
corrected information. In addition, an applicant shall provide
additional information as necessary to address any requirements
that become applicable to the source after the date it filed a
complete application but prior to release of a draft permit.

R307-415-5c¢. Permit Applications: Standard Requirements.

Information as described below for each emissions unit at
a Part 70 source shall be included in the application except for
insignificant activities and emissions levels under R307-415-5e.
The operating permit application shall include the elements
specified below:

(1) Identifying information, including company name,
company address, plant name and address if different from the
company name and address, owner's name and agent, and

telephone number and names of plant site manager or contact.

(2) A description ofthe source's processes and products by
Standard Industrial Classification Code, including any
associated with each alternate scenario identified by the source.

(3) The following emissions-related information:

(a) Apermitapplication shall describe the potential to emit
of all air pollutants for which the source is major, and the
potential to emit of all regulated air pollutants and hazardous air
pollutants from any emissions unit, except for insignificant
activities and emissions under R307-415-5e. For emissions of
hazardous air pollutants under 1,000 pounds per year, the
following ranges may be used in the application: 1-10 pounds
per year, 11-499 pounds per year, 500-999 pounds per year.
The mid-point of the range shall be used to calculate the
emission fee under R307-415-9 for hazardous air pollutants
reported as a range.

(b) Identification and description ofall points of emissions
described in (a) above in sufficient detail to establish the basis
for fees and applicability of applicable requirements.

(c) Emissions rates in tons per year and in such terms as
are necessary to establish compliance with applicable
requirements consistent with the applicable standard reference
test method.

(d) The following information to the extent it is needed to
determine or regulate emissions: fuels, fuel use, raw materials,
production rates, and operating schedules.

(e) Identification and description of air pollution control
equipment and compliance monitoring devices or activities.

(f) Limitations on source operation affecting emissions or
any work practice standards, where applicable, for all regulated
air pollutants and hazardous air pollutants at the Part 70 source.

(g) Other information required by any applicable
requirement, including information related to stack height
limitations developed pursuant to Section 123 of the Act.

(h) Calculations on which the information in items (a)
through (g) above is based.

(4) The following air pollution control requirements:

(a) Citation and description of all applicable requirements,
and

(b) Description of or reference to any applicable test
method for determining compliance with each applicable
requirement.

(5) Other specific information that may be necessary to
implement and enforce applicable requirements or to determine
the applicability of such requirements.

(6) An explanation of any proposed exemptions from
otherwise applicable requirements.

(7) Additional information as determined to be necessary
by the Executive Secretary to define alternative operating
scenarios identified by the source pursuant to R307-415-6a(9)
or to define permit terms and conditions implementing emission
trading under R307-415-7d(1)(c) or R307-415-6a(10).

(8) A compliance plan for all Part 70 sources that contains
all of the following:

(a) A description of the compliance status of the source
with respect to all applicable requirements.

(b) A description as follows:

(i) For applicable requirements with which the source is in
compliance, a statement that the source will continue to comply
with such requirements.

(i1) For applicable requirements that will become effective
during the permit term, a statement that the source will meet
such requirements on a timely basis.

(iii) For requirements for which the source is not in
compliance at the time of permit issuance, a narrative
description of how the source will achieve compliance with such
requirements.

(¢) A compliance schedule as follows:

(i) For applicable requirements with which the source is in



UAC (As of December 1, 2007)

Printed: December 18, 2007

Page 78

compliance, a statement that the source will continue to comply
with such requirements.

(ii) For applicable requirements that will become effective
during the permit term, a statement that the source will meet
such requirements on a timely basis. A statement that the source
will meet in a timely manner applicable requirements that
become effective during the permit term shall satisfy this
provision, unless a more detailed schedule is expressly required
by the applicable requirement.

(iii) A schedule of compliance for sources that are not in
compliance with all applicable requirements at the time of
permit issuance. Such a schedule shall include a schedule of
remedial measures, including an enforceable sequence of actions
with milestones, leading to compliance with any applicable
requirements for which the source will be in noncompliance at
the time of permit issuance. This compliance schedule shall
resemble and be at least as stringent as that contained in any
judicial consent decree or administrative order to which the
source is subject. Any such schedule of compliance shall be
supplemental to, and shall not sanction noncompliance with, the
applicable requirements on which it is based.

(d) A schedule for submission of certified progress reports
every six months, or more frequently if specified by the
underlying applicable requirement or by the Executive
Secretary, for sources required to have a schedule of compliance
to remedy a violation.

(e) The compliance plan content requirements specified in
this paragraph shall apply and be included in the acid rain
portion of a compliance plan for a Title IV affected source,
except as specifically superseded by regulations promulgated
under Title IV of the Act, Acid Deposition Control, with regard
to the schedule and methods the source will use to achieve
compliance with the acid rain emissions limitations.

(9) Requirements for compliance certification, including
all of the following:

(a) A certification of compliance with all applicable
requirements by a responsible official consistent with R307-
415-5d and Section 114(a)(3) of the Act, Enhanced Monitoring
and Compliance Certification.

(b) A statement of methods used for determining
compliance, including a description of monitoring,
recordkeeping, and reporting requirements and test method.

(c) A schedule for submission of compliance certifications
during the permit term, to be submitted annually, or more
frequently if specified by the underlying applicable requirement
or by the Executive Secretary.

(d) A statement indicating the source's compliance status
with any applicable enhanced monitoring and compliance
certification requirements of the Act.

(10) Nationally-standardized forms for acid rain portions
of permit applications and compliance plans, as required by
regulations promulgated under Title IV of the Act, Acid
Deposition Control.

R307-415-5d. Permit Applications: Certification.

Any application form, report, or compliance certification
submitted pursuant to R307-415 shall contain certification by a
responsible official of truth, accuracy, and completeness. This
certification and any other certification required under R307-
415 shall state that, based on information and belief formed after
reasonable inquiry, the statements and information in the
document are true, accurate, and complete.

R307-415-5e¢. Permit Applications: Insignificant Activities
and Emissions.

An application may not omit information needed to
determine the applicability of, or to impose, any applicable
requirement, or to evaluate the fee amount required under R307-
415-9. The following lists apply only to operating permit

applications and do not affect the applicability of R307-415 to
a source, do not affect the requirement that a source receive an
approval order under R307-401, and do not relieve a source of
the responsibility to comply with any applicable requirement.

(1) The following insignificant activities and emission
levels are not required to be included in the permit application.

(a) Exhaust systems for controlling steam and heat that do
not contain combustion products, except for systems that are
subject to an emission standard under any applicable
requirement.

(b) Air contaminants that are present in process water or
non-contact cooling water as drawn from the environment or
from municipal sources, or air contaminants that are present in
compressed air or in ambient air, which may contain air
pollution, used for combustion.

(c) Air conditioning or ventilating systems not designed to
remove air contaminants generated by or released from other
processes or equipment.

(d) Disturbance of surface areas for purposes of land
development, not including mining operations or the
disturbance of contaminated soil.

(e) Brazing, soldering, or welding operations.

(f) Aerosol can usage.

(g) Road and parking lot paving operations, not including
asphalt, sand and gravel, and cement batch plants.

(h) Fire training activities that are not conducted at
permanent fire training facilities.

(i) Landscaping, janitorial, and site housekeeping
activities, including fugitive emissions from landscaping
activities.

(j) Architectural painting.

(k) Office emissions, including cleaning, copying, and
restrooms.

(1) Wet wash aggregate operations that are solely dedicated
to this process.

(m) Air pollutants that are emitted from personal use by
employees or other persons at the source, such as foods, drugs,
or cosmetics.

(n) Air pollutants that are emitted by a laboratory at a
facility under the supervision of a technically qualified
individual as defined in 40 CFR 720.3(ee); however, this
exclusion does not apply to specialty chemical production, pilot
plant scale operations, or activities conducted outside the
laboratory.

(o) Maintenance on petroleum liquid handling equipment
such as pumps, valves, flanges, and similar pipeline devices and
appurtenances when purged and isolated from normal
operations.

(p) Portable steam cleaning equipment.

(q) Vents on sanitary sewer lines.

(r) Vents on tanks containing no volatile air pollutants,
e.g., any petroleum liquid, not containing Hazardous Air
Pollutants, with a Reid Vapor Pressure less than 0.05 psia.

(2) The following insignificant activities are exempted
because of size or production rate and a list of such insignificant
activities must be included in the application. The Executive
Secretary may require information to verify that the activity is
insignificant.

(a) Emergency heating equipment, using coal, wood,
kerosene, fuel oil, natural gas, or LPG for fuel, with a rated
capacity less than 50,000 BTU per hour.

(b) Individual emissions units having the potential to emit
less than one ton per year per pollutant of PM10 particulate
matter, nitrogen oxides, sulfur dioxide, volatile organic
compounds, or carbon monoxide, unless combined emissions
from similar small emission units located within the same Part
70 source are greater than five tons per year of any one
pollutant. This does not include emissions units that emit air
contaminants other than PM10 particulate matter, nitrogen
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oxides, sulfur dioxide, volatile organic compounds, or carbon
monoxide.

(c) Petroleum industry flares, not associated with
refineries, combusting natural gas containing no hydrogen
sulfide except in amounts less than 500 parts per million by
weight, and having the potential to emit less than five tons per
year per air contaminant.

(d) Road sweeping.

(e) Road salting and sanding.

(f) Unpaved public and private roads, except unpaved haul
roads located within the boundaries of a stationary source. A
haul road means any road normally used to transport people,
livestock, product or material by any type of vehicle.

(g) Non-commercial automotive (car and truck) service
stations dispensing less than 6,750 gal. of gasoline/month

(h) Hazardous Air Pollutants present at less than 1%
concentration, or 0.1% for a carcinogen, in a mixture used at a
rate of less than 50 tons per year, provided that a National
Emission Standards for Hazardous Air Pollutants standard does
not specify otherwise.

(i) Fuel-burning equipment, in which combustion takes
place at no greater pressure than one inch of mercury above
ambient pressure, with a rated capacity of less than five million
BTU per hour using no other fuel than natural gas, or LPG or
other mixed gas distributed by a public utility.

(j) Comfort heating equipment (i.e., boilers, water heaters,
air heaters and steam generators) with a rated capacity of less
than one million BTU per hour if fueled only by fuel oil
numbers 1 - 6.

(3) Any person may petition the Board to add an activity
or emission to the list of Insignificant Activities and Emissions
which may be excluded from an operating permit application
under (1) or (2) above upon a change in the rule and approval of
the rule change by EPA. The petition shall include the
following information:

(a) A complete description of the activity or emission to be
added to the list.

(b) A complete description ofall air contaminants that may
be emitted by the activity or emission, including emission rate,
air pollution control equipment, and calculations used to
determine emissions.

(c) An explanation of why the activity or emission should
be exempted from the application requirements for an operating
permit.

(4) The executive secretary may determine on a case-by-
case basis, insignificant activities and emissions for an
individual Part 70 source that may be excluded from an
application or that must be listed in the application, but do not
require a detailed description. No activity with the potential to
emit greater than two tons per year of any criteria pollutant, five
tons of a combination of criteria pollutants, 500 pounds of any
hazardous air pollutant or one ton of a combination of hazardous
air pollutants shall be eligible to be determined an insignificant
activity or emission under this subsection (4).

R307-415-6a. Permit Content: Standard Requirements.

Each permit issued under R307-415 shall include the
following elements:

(1) Emission limitations and standards, including those
operational requirements and limitations that assure compliance
with all applicable requirements at the time of permit issuance;

(a) The permit shall specify and reference the origin of and
authority for each term or condition, and identify any difference
in form as compared to the applicable requirement upon which
the term or condition is based.

(b) The permit shall state that, where an applicable
requirement is more stringent than an applicable requirement of
regulations promulgated under Title IV of the Act, Acid
Deposition Control, both provisions shall be incorporated into

the permit.

(¢) If the State Implementation Plan allows a
determination of an alternative emission limit at a Part 70
source, equivalent to that contained in the State Implementation
Plan, to be made in the permit issuance, renewal, or significant
modification process, and the Executive Secretary elects to use
such process, any permit containing such equivalency
determination shall contain provisions to ensure that any
resulting emissions limit has been demonstrated to be
quantifiable, accountable, enforceable, and based on replicable
procedures.

(2) Permit duration. Except as provided by Section 19-2-
109.1(3), the Executive Secretary shall issue permits for a fixed
term of five years.

(3) Monitoring and related recordkeeping and reporting
requirements.

(a) Each permit shall contain the following requirements
with respect to monitoring:

(i) All monitoring and analysis procedures or test methods
required under applicable monitoring and testing requirements,
including 40 CFR Part 64 and any other procedures and
methods that may be promulgated pursuant to sections 114(a)(3)
or 504(b) of the Act. If more than one monitoring or testing
requirement applies, the permit may specify a streamlined set of
monitoring or testing provisions provided the specified
monitoring or testing is adequate to assure compliance at least
to the same extent as the monitoring or testing applicable
requirements that are not included in the permit as a result of
such streamlining;

(ii)) Where the applicable requirement does not require
periodic testing or instrumental or noninstrumental monitoring,
which may consist of recordkeeping designed to serve as
monitoring, periodic monitoring sufficient to yield reliable data
from the relevant time period that are representative of the
source's compliance with the permit, as reported pursuant to
(3)(c) below. Such monitoring requirements shall assure use of
terms, test methods, units, averaging periods, and other
statistical conventions consistent with the applicable
requirement. Recordkeeping provisions may be sufficient to
meet the requirements of this paragraph;

(iii) As necessary, requirements concerning the use,
maintenance, and, where appropriate, installation of monitoring
equipment or methods.

(b) With respect to recordkeeping, the permit shall
incorporate all applicable recordkeeping requirements and
require, where applicable, the following:

(i) Records of required monitoring information that
include the following:

(A) The date, place as defined in the permit, and time of
sampling or measurements;

(B) The dates analyses were performed;

(C) The company or entity that performed the analyses;

(D) The analytical techniques or methods used;

(E) The results of such analyses;

(F) The operating conditions as existing at the time of
sampling or measurement;

(i) Retention of records of all required monitoring data
and support information for a period of at least five years from
the date of the monitoring sample, measurement, report, or
application. Support information includes all calibration and
maintenance records and all original strip-chart recordings for
continuous monitoring instrumentation, and copies of all reports
required by the permit.

(c) With respect to reporting, the permit shall incorporate
all applicable reporting requirements and require all of the
following:

(i) Submittal of reports of any required monitoring every
six months, or more frequently if specified by the underlying
applicable requirement or by the Executive Secretary. All
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instances of deviations from permit requirements must be clearly
identified in such reports. All required reports must be certified
by a responsible official consistent with R307-415-5d.

(i)  Prompt reporting of deviations from permit
requirements including those attributable to upset conditions as
defined in the permit, the probable cause of such deviations, and
any corrective actions or preventive measures taken. The
Executive Secretary shall define "prompt" in relation to the
degree and type of deviation likely to occur and the applicable
requirements. Deviations from permit requirements due to
unavoidable breakdowns shall be reported according to the
unavoidable breakdown provisions 0of R307-107. The Executive
Secretary may establish more stringent reporting deadlines if
required by the applicable requirement.

(d) Claims of confidentiality shall be governed by Section
19-1-306.

(4) Acid Rain Allowances. For Title IV affected sources,
a permit condition prohibiting emissions exceeding any
allowances that the source lawfully holds under Title IV of the
Act or the regulations promulgated thereunder.

(a) No permit revision shall be required for increases in
emissions that are authorized by allowances acquired pursuant
to the Acid Rain Program, provided that such increases do not
require a permit revision under any other applicable
requirement.

(b) No limit shall be placed on the number of allowances
held by the source. The source may not, however, use
allowances as a defense to noncompliance with any other
applicable requirement.

(c) Any such allowance shall be accounted for according
to the procedures established in regulations promulgated under
Title IV of the Act.

(5) A severability clause to ensure the continued validity
of'the various permit requirements in the event of a challenge to
any portions of the permit.

(6) Standard provisions stating the following:

(a) The permittee must comply with all conditions of the
operating permit. Any permit noncompliance constitutes a
violation of the Air Conservation Act and is grounds for any of
the following: enforcement action; permit termination;
revocation and reissuance; modification; denial of a permit
renewal application.

(b) Need to halt or reduce activity not a defense. It shall
not be a defense for a permittee in an enforcement action that it
would have been necessary to halt or reduce the permitted
activity in order to maintain compliance with the conditions of
this permit.

(c) The permit may be modified, revoked, reopened, and
reissued, or terminated for cause. The filing of a request by the
permittee for a permit modification, revocation and reissuance,
or termination, or of a notification of planned changes or
anticipated noncompliance does not stay any permit condition,
except as provided under R307-415-7f(1) for minor permit
modifications.

(d) The permit does not convey any property rights of any
sort, or any exclusive privilege.

(e) The permittee shall furnish to the Executive Secretary,
within a reasonable time, any information that the Executive
Secretary may request in writing to determine whether cause
exists for modifying, revoking and reissuing, or terminating the
permit or to determine compliance with the permit. Upon
request, the permittee shall also furnish to the Executive
Secretary copies of records required to be kept by the permit or,
for information claimed to be confidential, the permittee may
furnish such records directly to EPA along with a claim of
confidentiality.

(7) Emission fee. A provision to ensure that a Part 70
source pays fees to the Executive Secretary consistent with
R307-415-9.

(8) Emissions trading. A provision stating that no permit
revision shall be required, under any approved economic
incentives, marketable permits, emissions trading and other
similar programs or processes for changes that are provided for
in the permit.

(9) Alternate operating scenarios. Terms and conditions
for reasonably anticipated operating scenarios identified by the
source in its application as approved by the Executive Secretary.
Such terms and conditions:

(a) Shall require the source, contemporaneously with
making a change from one operating scenario to another, to
record in a log at the permitted facility a record of the scenario
under which it is operating;

(b) Shall extend the permit shield to all terms and
conditions under each such operating scenario; and

(c) Must ensure that the terms and conditions of each such
alternative scenario meet all applicable requirements and the
requirements of R307-415.

(10) Emissions trading. Terms and conditions, if the
permit applicant requests them, for the trading of emissions
increases and decreases in the permitted facility, to the extent
that the applicable requirements provide for trading such
increases and decreases without a case-by-case approval of each
emissions trade. Such terms and conditions:

(a) Shall include all terms required under R307-415-6a
and 6¢ to determine compliance;

(b) Shall extend the permit shield to all terms and
conditions that allow such increases and decreases in emissions;
and

(c) Must meet all applicable requirements and
requirements of R307-415.

R307-415-6b.
Requirements.

(1) All terms and conditions in an operating permit,
including any provisions designed to limit a source's potential
to emit, are enforceable by EPA and citizens under the Act.

(2) Notwithstanding (1) above, applicable requirements
that are not required by the Act or implementing federal
regulations shall be included in the permit but shall be
specifically designated as being not federally enforceable under
the Act and shall be designated as "state requirements." Terms
and conditions so designated are not subject to the requirements
0ofR307-415-7athrough 7i and R307-415-8 that apply to permit
review by EPA and affected states. The Executive Secretary
shall determine which conditions are "state requirements" in
each operating permit.

Permit Content: Federally-Enforceable

R307-415-6¢. Permit Content: Compliance Requirements.

All operating permits shall contain all of the following
elements with respect to compliance:

(1) Consistent with R307-415-6a(3), compliance
certification, testing, monitoring, reporting, and recordkeeping
requirements sufficient to assure compliance with the terms and
conditions of the permit. Any document, including any report,
required by an operating permit shall contain a certification by
aresponsible official that meets the requirements of R307-415-
5d;

(2) Inspection and entry requirements that require that,
upon presentation of credentials and other documents as may be
required by law, the permittee shall allow the Executive
Secretary or an authorized representative to perform any of the
following:

(a) Enter upon the permittee's premises where a Part 70
source is located or emissions-related activity is conducted, or
where records must be kept under the conditions of the permit;

(b) Have access to and copy, at reasonable times, any
records that must be kept under the conditions of the permit;

(c) Inspect at reasonable times any facilities, equipment
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(including monitoring and air pollution control equipment),
practices, or operations regulated or required under the permit;

(d) Sample or monitor at reasonable times substances or
parameters for the purpose of assuring compliance with the
permit or applicable requirements;

(e) Claims of confidentiality on the information obtained
during an inspection shall be made pursuant to Section 19-1-
306;

(3) A schedule of compliance consistent with R307-415-
5¢(8);

(4) Progressreports consistent with an applicable schedule
of compliance and R307-415-5¢(8) to be submitted
semiannually, or at a more frequent period if specified in the
applicable requirement or by the Executive Secretary. Such
progress reports shall contain all of the following:

(a) Dates for achieving the activities, milestones, or
compliance required in the schedule of compliance, and dates
when such activities, milestones or compliance were achieved;

(b) An explanation of why any dates in the schedule of
compliance were not or will not be met, and any preventive or
corrective measures adopted;

(5) Requirements for compliance certification with terms
and conditions contained in the permit, including emission
limitations, standards, or work practices. Permits shall include
all of the following:

(a) Annual submission of compliance certification, or more
frequently if specified in the applicable requirement or by the
Executive Secretary;

(b) In accordance with R307-415-6a(3), a means for
monitoring the compliance of the source with its emissions
limitations, standards, and work practices;

(c) Arequirement that the compliance certification include
all of the following (provided that the identification of
applicable information may reference the permit or previous
reports, as applicable):

(i) The identification of each term or condition of the
permit that is the basis of the certification;

(i) The identification of the methods or other means used
by the owner or operator for determining the compliance status
with each term and condition during the certification period.
Such methods and other means shall include, at a minimum, the
methods and means required under R307-415-6a(3). If
necessary, the owner or operator also shall identify any other
material information that must be included in the certification to
comply with section 113(c)(2) of the Act, which prohibits
knowingly making a false certification or omitting material
information;

(iii) The status of compliance with the terms and
conditions of the permit for the period covered by the
certification, including whether compliance during the period
was continuous or intermittent. The certification shall be based
on the method or means designated in (ii) above. The
certification shall identify each deviation and take it into
account in the compliance certification. The certification shall
also identify as possible exceptions to compliance any periods
during which compliance is required and in which an excursion
or exceedance as defined under 40 CFR Part 64 occurred; and

(iv) Such other facts as the executive secretary may require
to determine the compliance status of the source;

(d) A requirement that all compliance certifications be
submitted to the EPA as well as to the Executive Secretary;

(e) Such additional requirements as may be specified
pursuant to Section 114(a)(3) of the Act, Enhanced Monitoring
and Compliance Certification, and Section 504(b) of the Act,
Monitoring and Analysis;

(6) Such other provisions as the Executive Secretary may
require.

R307-415-6d. Permit Content: General Permits.

(1) The Executive Secretary may, after notice and
opportunity for public participation provided under R307-415-
71, issue a general permit covering numerous similar sources.
Any general permit shall comply with all requirements
applicable to other operating permits and shall identify criteria
by which sources may qualify for the general permit. To
sources that qualify, the Executive Secretary shall grant the
conditions and terms ofthe general permit. Notwithstanding the
permit shield, the source shall be subject to enforcement action
for operation without an operating permit if the source is later
determined not to qualify for the conditions and terms of the
general permit. General permits shall not be issued for Title IV
affected sources under the Acid Rain Program unless otherwise
provided in regulations promulgated under Title IV of the Act.

(2) Part 70 sources that would qualify for a general permit
must apply to the Executive Secretary for coverage under the
terms of the general permit or must apply for an operating
permit consistent with R307-415-5a through 5e. The Executive
Secretary may, in the general permit, provide for applications
which deviate from the requirements of R307-415-5a through
Se, provided that such applications meet the requirements of
Title V of the Act, and include all information necessary to
determine qualification for, and to assure compliance with, the
general permit. Without repeating the public participation
procedures required under R307-415-71, the Executive Secretary
may grant a source's request for authorization to operate under
a general permit, but such a grant to a qualified source shall not
be a final permit action until the requirements of R307-415-5a
through Se have been met.

R307-415-6e. Permit Content: Temporary Sources.

The owner or operator of a permitted source may
temporarily relocate the source for a period not to exceed that
allowed by R307-401-7. A permit modification is required to
relocate the source for a period longer than that allowed by
R307-401-7. No Title IV affected source may be permitted as
atemporary source. Permits for temporary sources shall include
all of the following:

(1) Conditions that will assure compliance with all
applicable requirements at all authorized locations;

(2) Requirements that the owner or operator receive
approval to relocate under R307-401-7 before operating at the
new location;

(3) Conditions that assure compliance with all other
provisions of R307-415.

R307-415-6f. Permit Content: Permit Shield.

(1) Except as provided in R307-415, the Executive
Secretary shall include in each operating permit a permit shield
provision stating that compliance with the conditions of the
permit shall be deemed compliance with any applicable
requirements as of the date of permit issuance, provided that:

(a) Such applicable requirements are included and are
specifically identified in the permit; or

(b) The Executive Secretary, in acting on the permit
application or revision, determines in writing that other
requirements specifically identified are not applicable to the
source, and the permit includes the determination or a concise
summary thereof.

(2) An operating permit that does not expressly state that
a permit shield exists shall be presumed not to provide such a
shield.

(3) Nothing in this paragraph or in any operating permit
shall alter or affect any of the following:

(a) The emergency provisions of Section 19-1-202 and
Section 19-2-112, and the provisions of Section 303 of the Act,
Emergency Orders, including the authority of the Administrator
under that Section;

(b) The liability of an owner or operator of a source for
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any violation of applicable requirements under Section 19-2-
107(2)(g) and Section 19-2-110 prior to or at the time of permit
issuance;

(c) Theapplicable requirements ofthe Acid Rain Program,
consistent with Section 408(a) of the Act;

(d) The ability of the Executive Secretary to obtain
information from a source under Section 19-2-120, and the
ability of EPA to obtain information from a source under
Section 114 of the Act, Inspection, Monitoring, and Entry.

R307-415-6g. Permit Content: Emergency Provision.

(1) Emergency. An "emergency" is any situation arising
from sudden and reasonably unforeseeable events beyond the
control of the source, including acts of God, which situation
requires immediate corrective action to restore normal
operation, and that causes the source to exceed a technology-
based emission limitation under the permit, due to unavoidable
increases in emissions attributable to the emergency. An
emergency shall not include noncompliance to the extent caused
by improperly designed equipment, lack of preventative
maintenance, careless or improper operation, or operator error.

(2) Effect of an emergency. An emergency constitutes an
affirmative defense to an action brought for noncompliance with
such technology-based emission limitations if the conditions of
(3) below are met.

(3) The affirmative defense of emergency shall be
demonstrated through properly signed, contemporaneous
operating logs, or other relevant evidence that:

(a) An emergency occurred and that the permittee can
identify the causes of the emergency;

(b) The permitted facility was at the time being properly
operated;

(c) During the period of the emergency the permittee took
all reasonable steps to minimize levels of emissions that
exceeded the emission standards, or other requirements in the
permit; and

(d) The permittee submitted notice of the emergency to the
Executive Secretary within two working days of the time when
emission limitations were exceeded due to the emergency. This
notice fulfills the requirement of R307-415-6a(3)(c)(ii). This
notice must contain a description of the emergency, any steps
taken to mitigate emissions, and corrective actions taken.

(4) In any enforcement proceeding, the permittee seeking
to establish the occurrence of an emergency has the burden of
proof.

(5) This provision is in addition to any emergency or upset
provision contained in any applicable requirement.

R307-415-7a. Permit Issuance: Action on Application.

(1) A permit, permit modification, or renewal may be
issued only if all of the following conditions have been met:

(a) The Executive Secretary has received a complete
application for a permit, permit modification, or permit renewal,
except that a complete application need not be received before
issuance of a general permit;

(b) Except for modifications qualifying for minor permit
modification procedures under R307-415-7f(1)and (2), the
Executive Secretary has complied with the requirements for
public participation under R307-415-71;

(c) The Executive Secretary has complied with the
requirements for notifying and responding to affected States
under R307-415-8(2);

(d) The conditions of the permit provide for compliance
with all applicable requirements and the requirements of R307-
415,

(e) EPA has received a copy of the proposed permit and
any notices required under R307-415-8(1) and (2), and has not
objected to issuance of the permit under R307-415-8(3) within
the time period specified therein.

(2) Except as provided under the initial transition plan
provided for under R307-415-5a(3) or under regulations
promulgated under Title IV of the Act for the permitting of Title
IV affected sources under the Acid Rain Program, the Executive
Secretary shall take final action on each permit application,
including a request for permit modification or renewal, within
18 months after receiving a complete application.

(3) The Executive Secretary shall promptly provide notice
to the applicant of whether the application is complete. Unless
the Executive Secretary requests additional information or
otherwise notifies the applicant of incompleteness within 60
days of receipt of an application, the application shall be
deemed complete. A completeness determination shall not be
required for minor permit modifications.

(4) The Executive Secretary shall provide a statement that
sets forth the legal and factual basis for the draft permit
conditions, including references to the applicable statutory or
regulatory provisions. The Executive Secretary shall send this
statement to EPA and to any other person who requests it.

(5) The submittal of a complete application shall not affect
the requirement that any source have an approval order under
R307-401.

R307-415-7b. Permit Issuance: Requirement for a Permit.

(1) Except as provided in R307-415-7d and R307-415-
7f(1)(f)and 7f(2)(e), no Part 70 source may operate after the
time that it is required to submit a timely and complete
application, except in compliance with a permit issued under
these rules.

(2) Application shield. If a Part 70 source submits a
timely and complete application for permit issuance, including
for renewal, the source's failure to have an operating permit is
not a violation of R307-415 until the Executive Secretary takes
final action on the permit application. This protection shall
cease to apply if, subsequent to the completeness determination
made pursuant to R307-415-7a(3), and as required by R307-
415-5a(2), the applicant fails to submit by the deadline specified
in writing by the Executive Secretary any additional information
identified as being needed to process the application.

R307-415-7¢. Permit Renewal and Expiration.

(1) Permits being renewed are subject to the same
procedural requirements, including those for public
participation, affected State and EPA review, that apply to
initial permit issuance.

(2) Permit expiration terminates the source's right to
operate unless a timely and complete renewal application has
been submitted consistent with R307-415-7b and R307-415-
Sa(1)(c).

(3) If a timely and complete renewal application is
submitted consistent with R307-415-7b and R307-415-
Sa(1)(c)and the Executive Secretary fails to issue or deny the
renewal permit before the end of the term of the previous
permit, then all of the terms and conditions of the permit,
including the permit shield, shall remain in effect until renewal
or denial.

R307-415-7d. Permit Revision:
Require a Revision.

(1) Operational Flexibility.

(a) A Part 70 source may make changes that contravene an
express permit term if all of the following conditions have been
met:

(i) The source has obtained an approval order, or has met
the exemption requirements under R307-401;

(ii)) The change would not violate any applicable
requirements or contravene any federally enforceable permit
terms and conditions for monitoring, including test methods,
recordkeeping, reporting, or compliance certification

Changes That Do Not
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requirements;

(iii) The changes are not modifications under any
provision of Title I of the Act; and the changes do not exceed
the emissions allowable under the permit, whether expressed
therein as a rate of emissions or in terms of total emissions.

(iv) For each such change, the source shall provide written
notice to the Executive Secretary and send a copy of the notice
to EPA at least seven days before implementing the proposed
change. The seven-day requirement may be waived by the
Executive Secretary in the case of an emergency. The written
notification shall include a brief description of the change within
the permitted facility, the date on which the change will occur,
any change in emissions, and any permit term or condition that
is no longer applicable as a result of the change. The permit
shield shall not apply to these changes. The source, the EPA,
and the Executive Secretary shall attach each such notice to their
copy of the relevant permit.

(b) Emission trading under the State Implementation Plan.
Permitted sources may trade increases and decreases in
emissions in the permitted facility, where the State
Implementation Plan provides for such emissions trades, without
requiring a permit revision provided the change is not a
modification under any provision of Title I of the Act, the
change does not exceed the emissions allowable under the
permit, and the source notifies the Executive Secretary and the
EPA at least seven days in advance of the trade. This provision
is available in those cases where the permit does not already
provide for such emissions trading.

(i) The written notification required above shall include
such information as may be required by the provision in the
State Implementation Plan authorizing the emissions trade,
including at a minimum, when the proposed change will occur,
a description of each such change, any change in emissions, the
permit requirements with which the source will comply using
the emissions trading provisions of the State Implementation
Plan, and the pollutants emitted subject to the emissions trade.
The notice shall also refer to the provisions with which the
source will comply in the State Implementation Plan and that
provide for the emissions trade.

(ii) The permit shield shall not extend to any change made
under this paragraph. Compliance with the permit requirements
that the source will meet using the emissions trade shall be
determined according to requirements of the State
Implementation Plan authorizing the emissions trade.

(c) If a permit applicant requests it, the Executive
Secretary shall issue permits that contain terms and conditions,
including all terms required under R307-415-6a and 6¢ to
determine compliance, allowing for the trading of emissions
increases and decreases in the permitted facility solely for the
purpose of complying with a federally-enforceable emissions
cap that is established in the permit independent of otherwise
applicable requirements. Such changes in emissions shall not be
allowed if the change is a modification under any provision of
Title I of the Act or the change would exceed the emissions
allowable under the permit. The permit applicant shall include
in its application proposed replicable procedures and permit
terms that ensure the emissions trades are quantifiable and
enforceable. The Executive Secretary shall not include in the
emissions trading provisions any emissions units for which
emissions are not quantifiable or for which there are no
replicable procedures to enforce the emissions trades. The
permit shall also require compliance with all applicable
requirements, and shall require the source to notify the
Executive Secretary and the EPA in writing at least seven days
before making the emission trade.

(i) The written notification shall state when the change will
occur and shall describe the changes in emissions that will result
and how these increases and decreases in emissions will comply
with the terms and conditions of the permit.

(ii) The permit shield shall extend to terms and conditions
that allow such increases and decreases in emissions.

(2) Off-permit changes. A Part 70 source may make
changes that are not addressed or prohibited by the permit
without a permit revision, unless such changes are subject to
any requirements under Title IV of the Act or are modifications
under any provision of Title I of the Act.

(a) Each such change shall meet all applicable
requirements and shall not violate any existing permit term or
condition.

(b) Sources must provide contemporaneous written notice
to the Executive Secretary and EPA of each such change, except
for changes that qualify as insignificant under R307-415-5e.
Such written notice shall describe each such change, including
the date, any change in emissions, pollutants emitted, and any
applicable requirements that would apply as a result of the
change.

(c) The change shall not qualify for the permit shield.

(d) The permittee shall keep a record describing changes
made at the source that result in emissions of a regulated air
pollutant subject to an applicable requirement, but not otherwise
regulated under the permit, and the emissions resulting from
those changes.

(e) The off-permit provisions do not affect the requirement
for a source to obtain an approval order under R307-401.

R307-415-7e.
Amendments.

(1) An "administrative permit amendment" is a permit
revision that:

(a) Corrects typographical errors;

(b) Identifies a change in the name, address, or phone
number of any person identified in the permit, or provides a
similar minor administrative change at the source;

(c) Requires more frequent monitoring or reporting by the
permittee;

(d) Allows for a change in ownership or operational
control of a source where the Executive Secretary determines
that no other change in the permit is necessary, provided that a
written agreement containing a specific date for transfer of
permit responsibility, coverage, and liability between the current
and new permittee has been submitted to the Executive
Secretary;

(e) Incorporates into the operating permit the requirements
from an approval order issued under R307-401, provided that
the procedures for issuing the approval order were substantially
equivalent to the permit issuance or modification procedures of
R307-415-7a through 7i and R307-415-8, and compliance
requirements are substantially equivalent to those contained in
R307-415-6a through 6g;

(2) Administrative permit amendments for purposes of the
acid rain portion of the permit shall be governed by regulations
promulgated under Title IV of the Act.

(3) Administrative permit amendment procedures. An
administrative permit amendment may be made by the
Executive Secretary consistent with the following:

(a) The Executive Secretary shall take no more than 60
days from receipt of a request for an administrative permit
amendment to take final action on such request, and may
incorporate such changes without providing notice to the public
or affected States provided that the Executive Secretary
designates any such permit revisions as having been made
pursuant to this paragraph. The Executive Secretary shall take
final action on a request for a change in ownership or
operational control of a source under (1)(d) above within 30
days of receipt of a request.

(b) The Executive Secretary shall submit a copy of the
revised permit to EPA.

(c) The source may implement the changes addressed in

Permit Revision: Administrative



UAC (As of December 1, 2007)

Printed: December 18, 2007

Page 84

the request for an administrative amendment immediately upon
submittal of the request.

(4) The Executive Secretary shall, upon taking final action
granting a request for an administrative permit amendment,
allow coverage by the permit shield for administrative permit
amendments made pursuant to (1)(e) above which meet the
relevant requirements of R307-415-6a through 6g, 7 and 8 for
significant permit modifications.

R307-415-7f. Permit Revision: Modification.

The permit modification procedures described in R307-
415-7f shall not affect the requirement that a source obtain an
approval order under R307-401 before constructing or
modifying a source of air pollution. A modification not subject
to the requirements of R307-401 shall not require an approval
order in addition to the permit modification as described in this
section. A permit modification is any revision to an operating
permit that cannot be accomplished under the program's
provisions for administrative permit amendments under R307-
415-7e. Any permit modification for purposes of the acid rain
portion of the permit shall be governed by regulations
promulgated under Title IV of the Act.

(1) Minor permit modification procedures.

(a) Criteria. Minor permit modification procedures may be
used only for those permit modifications that:

(i) Do not violate any applicable requirement or require an
approval order under R307-401;

(i) Do not involve significant changes to existing
monitoring, reporting, or recordkeeping requirements in the
permit;

(iii) Do notrequire or change a case-by-case determination
of an emission limitation or other standard, or a source-specific
determination for temporary sources of ambient impacts, or a
visibility or increment analysis;

(iv) Do not seek to establish or change a permit term or
condition for which there is no corresponding underlying
applicable requirement and that the source has assumed to avoid
an applicable requirement to which the source would otherwise
be subject. Such term or condition would include a federally
enforceable emissions cap assumed to avoid classification as a
modification under any provision of Title I or an alternative
emissions limit approved pursuant to regulations promulgated
under Section 112(i)(5) of the Act, Early Reduction; and

(v) Are not modifications under any provision of Title I of
the Act.

(b) Notwithstanding (1)(a)above and (2)(a) below, minor
permit modification procedures may be used for permit
modifications involving the use of economic incentives,
marketable permits, emissions trading, and other similar
approaches, to the extent that such minor permit modification
procedures are explicitly provided for in the State
Implementation Plan or an applicable requirement.

(c) Application. An application requesting the use of
minor permit modification procedures shall meet the
requirements of R307-415-5¢ and shall include all of the
following:

(i) A description of the change, the emissions resulting
from the change, and any new applicable requirements that will
apply if the change occurs;

(i) The source's suggested draft permit;

(iii) Certification by a responsible official, consistent with
R307-415-5d, that the proposed modification meets the criteria
for use of minor permit modification procedures and a request
that such procedures be used;

(iv) Completed forms for the Executive Secretary to use to
notify EPA and affected States as required under R307-415-8.

(d) EPA and affected State notification. Within five
working days of receipt of a complete permit modification
application, the Executive Secretary shall notify EPA and

affected States of the requested permit modification. The
Executive Secretary promptly shall send any notice required
under R307-415-8(2)(b) to EPA.

(e) Timetable for issuance. The Executive Secretary may
not issue a final permit modification until after EPA's 45-day
review period or until EPA has notified the Executive Secretary
that EPA will not object to issuance of the permit modification,
whichever is first. Within 90 days of the Executive Secretary's
receipt of an application under minor permit modification
procedures or 15 days after the end of EPA's 45-day review
period under R307-415-8(3), whichever is later, the Executive
Secretary shall:

(i) Issue the permit modification as proposed;

(i) Deny the permit modification application;

(iii) Determine that the requested modification does not
meet the minor permit modification criteria and should be
reviewed under the significant modification procedures; or

(iv) Revise the draft permit modification and transmit to
EPA the new proposed permit modification as required by
R307-415-8(1).

(f) Source's ability to make change. A Part 70 source may
make the change proposed in its minor permit modification
application immediately after it files such application if the
source has received an approval order under R307-401 or has
met the approval order exemption requirements under R307-
413-1 through 6. After the source makes the change allowed by
the preceding sentence, and until the Executive Secretary takes
any of the actions specified in (1)(e)(i) through (iii) above, the
source must comply with both the applicable requirements
governing the change and the proposed permit terms and
conditions. During this time period, the source need not comply
with the existing permit terms and conditions it seeks to modify.
However, if the source fails to comply with its proposed permit
terms and conditions during this time period, the existing permit
terms and conditions it seeks to modify may be enforced against
1t.

(g) Permit shield. The permit shield under R307-415-6f
shall not extend to minor permit modifications.

(2) Group processing of minor permit modifications.
Consistent with this paragraph, the Executive Secretary may
modify the procedure outlined in (1) above to process groups of
a source's applications for certain modifications eligible for
minor permit modification processing.

(a) Criteria. Group processing of modifications may be
used only for those permit modifications:

(i) That meet the criteria for minor permit modification
procedures under (1)(a) above; and

(i) That collectively are below the following threshold
level: 10 percent of the emissions allowed by the permit for the
emissions unit for which the change is requested, 20 percent of
the applicable definition of major source in R307-415-3, or five
tons per year, whichever is least.

(b) Application. An application requesting the use of
group processing procedures shall meet the requirements of
R307-415-5¢ and shall include the following:

(i) A description of the change, the emissions resulting
from the change, and any new applicable requirements that will
apply if the change occurs.

(i) The source's suggested draft permit.

(iii) Certification by a responsible official, consistent with
R307-415-5d, that the proposed modification meets the criteria
for use of group processing procedures and a request that such
procedures be used.

(iv) A list of the source's other pending applications
awaiting group processing, and a determination of whether the
requested modification, aggregated with these other
applications, equals or exceeds the threshold set under R307-
415-7e(2)(a)(ii).

(v) Certification, consistent with R307-415-5d, that the
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source has notified EPA of the proposed modification. Such
notification need only contain a brief description of the
requested modification.

(vi) Completed forms for the Executive Secretary to use to
notify EPA and affected States as required under R307-415-8.

(c) EPA and affected State notification. On a quarterly
basis or within five business days of receipt of an application
demonstrating that the aggregate of a source's pending
applications equals or exceeds the threshold level set under
(2)(a)(ii) above, whichever is earlier, the Executive Secretary
shall notify EPA and affected States of the requested permit
modifications. The Executive Secretary shall send any notice
required under R307-415-8(2)(b)to EPA.

(d) Timetable for issuance. The provisions of (1)(e) above
shall apply to modifications eligible for group processing,
except that the Executive Secretary shall take one of the actions
specified in (1)(e)(i) through (iv) above within 180 days of
receipt of the application or 15 days after the end of EPA's 45-
day review period under R307-415-8(3), whichever is later.

(e) Source's ability to make change. The provisions of
(1)(f) above shall apply to modifications eligible for group
processing.

(f) Permit shield. The provisions of (1)(g) above shall also
apply to modifications eligible for group processing.

(3) Significant modification procedures.

(a) Criteria. Significant modification procedures shall be
used for applications requesting permit modifications that do not
qualify as minor permit modifications or as administrative
amendments. Every significant change in existing monitoring
permit terms or conditions and every relaxation of reporting or
recordkeeping permit terms or conditions shall be considered
significant. Nothing herein shall be construed to preclude the
permittee from making changes consistent with R307-415 that
would render existing permit compliance terms and conditions
irrelevant.

(b) Significant permit modifications shall meet all
requirements of R307-415, including those for applications,
public participation, review by affected States, and review by
EPA, as they apply to permit issuance and permit renewal. The
Executive Secretary shall complete review on the majority of
significant permit modifications within nine months after receipt
of'a complete application.

R307-415-7g. Permit Revision: Reopening for Cause.

(1) Each issued permit shall include provisions specifying
the conditions under which the permit will be reopened prior to
the expiration of the permit. A permit shall be reopened and
revised under any of the following circumstances:

(a) New applicable requirements become applicable to a
major Part 70 source with a remaining permit term of three or
more years. Such a reopening shall be completed not later than
18 months after promulgation of the applicable requirement. No
such reopening is required if the effective date of the
requirement is later than the date on which the permit is due to
expire, unless the terms and conditions of the permit have been
extended pursuant to R307-415-7¢(3).

(b) Additional requirements, including excess emissions
requirements, become applicable to an Title IV affected source
under the Acid Rain Program. Upon approval by EPA, excess
emissions offset plans shall be deemed to be incorporated into
the permit.

(c) The Executive Secretary or EPA determines that the
permit contains a material mistake or that inaccurate statements
were made in establishing the emissions standards or other terms
or conditions of the permit.

(d) EPA or the Executive Secretary determines that the
permit must be revised or revoked to assure compliance with the
applicable requirements.

(e) Additional applicable requirements are to become

effective before the renewal date of the permit and are in
conflict with existing permit conditions.

(2) Proceedings to reopen and issue a permit shall follow
the same procedures as apply to initial permit issuance and shall
affect only those parts of the permit for which cause to reopen
exists. Such reopening shall be made as expeditiously as
practicable.

(3) Reopenings under (1) above shall not be initiated
before a notice of such intent is provided to the Part 70 source
by the Executive Secretary at least 30 days in advance of the
date that the permit is to be reopened, except that the Executive
Secretary may provide a shorter time period in the case of an
emergency.

R307-415-7h. Permit Revision: Reopenings for Cause by
EPA.

The Executive Secretary shall, within 90 days after receipt
of notification that EPA finds that cause exists to terminate,
modify or revoke and reissue a permit, forward to EPA a
proposed determination of termination, modification, or
revocation and reissuance, as appropriate. The Executive
Secretary may request a 90-day extension if a new or revised
permit application is necessary or if the Executive Secretary
determines that the permittee must submit additional
information.

R307-415-7i. Public Participation.

The Executive Secretary shall provide for public notice,
comment and an opportunity for a hearing on initial permit
issuance, significant modifications, reopenings for cause, and
renewals, including the following procedures:

(1) Notice shall be given: by publication in a newspaper
of general circulation in the area where the source is located; to
persons on a mailing list developed by the Executive Secretary,
including those who request in writing to be on the list; and by
other means if necessary to assure adequate notice to the
affected public.

(2) The notice shall identify the Part 70 source; the name
and address of the permittee; the name and address of the
Executive Secretary; the activity or activities involved in the
permit action; the emissions change involved in any permit
modification; the name, address, and telephone number of a
person from whom interested persons may obtain additional
information, including copies of the permit draft, the
application, all relevant supporting materials, including any
compliance plan or compliance and monitoring certification,
and all other materials available to the Executive Secretary that
are relevant to the permit decision; a brief description of the
comment procedures; and the time and place of any hearing that
may be held, including a statement of procedures to request a
hearing, unless a hearing has already been scheduled.

(3) The Executive Secretary shall provide such notice and
opportunity for participation by affected States as is provided
for by R307-415-8.

(4) Timing. The Executive Secretary shall provide at least
30 days for public comment and shall give notice of any public
hearing at least 30 days in advance of the hearing.

(5) The Executive Secretary shall keep a record of the
commenters and also of the issues raised during the public
participation process, and such records shall be available to the
public and to EPA.

R307-415-8. Permit Review by EPA and Affected States.

(1) Transmission of information to EPA.

(a) The Executive Secretary shall provide to EPA a copy
of each permit application, including any application for permit
modification, each proposed permit, and each final operating
permit, unless the Administrator has waived this requirement for
a category of sources, including any class, type, or size within
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such category. The applicant may be required by the Executive
Secretary to provide a copy of the permit application, including
the compliance plan, directly to EPA. Upon agreement with
EPA, the Executive Secretary may submit to EPA a permit
application summary form and any relevant portion of the permit
application and compliance plan, in place of the complete permit
application and compliance plan. To the extent practicable, the
preceding information shall be provided in computer-readable
format compatible with EPA's national database management
system.

(b) The Executive Secretary shall keep for five years such
records and submit to EPA such information as EPA may
reasonably require to ascertain whether the Operating Permit
Program complies with the requirements of the Act or of 40
CFR Part 70.

(2) Review by affected States.

(a) The Executive Secretary shall give notice of each draft
permit to any affected State on or before the time that the
Executive Secretary provides this notice to the public under
R307-415-7i, except to the extent R307-415-7f(1) or (2)
requires the timing to be different, unless the Administrator has
waived this requirement for a category of sources, including any
class, type, or size within such category.

(b) The Executive Secretary, as part of the submittal of the
proposed permit to EPA, or as soon as possible after the
submittal for minor permit modification procedures allowed
under R307-415-71(1) or (2), shall notify EPA and any affected
State in writing of any refusal by the Executive Secretary to
accept all recommendations for the proposed permit that the
affected State submitted during the public or affected State
review period. The notice shall include the Executive
Secretary's reasons for not accepting any such recommendation.
The Executive Secretary is not required to accept
recommendations that are not based on applicable requirements
or the requirements of R307-415.

(3) EPA objection. If EPA objects to the issuance of a
permit in writing within 45 days of receipt of the proposed
permit and all necessary supporting information, then the
Executive Secretary shall not issue the permit. If the Executive
Secretary fails, within 90 days after the date of an objection by
EPA, to revise and submit a proposed permit in response to the
objection, EPA may issue or deny the permit in accordance with
the requirements of the Federal program promulgated under
Title V of the Act.

(4) Public petitions to EPA. If EPA does not object in
writing under R307-415-8(3), any person may petition EPA
under the provisions of 40 CFR 70.8(d) within 60 days after the
expiration of EPA's 45-day review period to make such
objection. If EPA objects to the permit as a result of a petition,
the Executive Secretary shall not issue the permit until EPA's
objection has been resolved, except that a petition for review
does not stay the effectiveness of a permit or its requirements if
the permit was issued after the end of the 45-day review period
and prior to an EPA objection. If the Executive Secretary has
issued a permit prior to receipt of an EPA objection under this
paragraph, EPA may modify, terminate, or revoke such permit,
consistent with the procedures in 40 CFR 70.7(g) except in
unusual circumstances, and the Executive Secretary may
thereafter issue only a revised permit that satisfies EPA's
objection. In any case, the source will not be in violation of the
requirement to have submitted a timely and complete
application.

(5) Prohibition on default issuance. The Executive
Secretary shall not issue an operating permit, including a permit
renewal or modification, until affected States and EPA have had
an opportunity to review the proposed permit as required under
this Section.

R307-415-9. Fees for Operating Permits.

(1) Definitions. The following definition applies only to
R307-415-9: "Allowable emissions" are emissions based on the
potential to emit stated by the Executive Secretary in an
approval order, the State Implementation Plan or an operating
permit.

(2) Applicability. As authorized by Section 19-2-109.1,
all Part 70 sources must pay an annual fee, based on annual
emissions of all chargeable pollutants.

(a) Any Title IV affected source that has been designated
as a "Phase I Unit" in a substitution plan approved by the
Administrator under 40 CFR Section 72.41 shall be exempted
from the requirement to pay an emission fee from January 1,
1995 to December 31, 1999.

(3) Calculation of Annual Emission Fee for a Part 70
Source.

(a) The emission fee shall be calculated for all chargeable
pollutants emitted from a Part 70 source, even if only one unit
or one chargeable pollutant triggers the applicability of R307-
415 to the source.

(i) Fugitive emissions and fugitive dust shall be counted
when determining the emission fee for a Part 70 source.

(i) An emission fee shall not be charged for emissions of
any amount of a chargeable pollutant if the emissions are
already accounted for within the emissions of another
chargeable pollutant.

(iii) An emission fee shall not be charged for emissions of
any one chargeable pollutant from any one Part 70 source in
excess of 4,000 tons per year.

(iv) Emissions resulting directly from an internal
combustion engine for transportation purposes or from a non-
road vehicle shall not be counted when calculating chargeable
emissions for a Part 70 source.

(b) The emission fee for an existing source prior to the
issuance of an operating permit, shall be based on the most
recent emission inventory available unless a Part 70 source
elected, prior to July 1, 1992, to base the fee for one or more
pollutants on allowable emissions established in an approval
order or the State Implementation Plan.

(c) The emission fee after the issuance or renewal of an
operating permit shall be based on the most recent emission
inventory available unless a Part 70 source elects, prior to the
issuance or renewal of the permit, to base the fee for one or
more chargeable pollutants on allowable emissions for the entire
term of the permit.

(d) When a new Part 70 source begins operating, it shall
pay an emission fee for that fiscal year, prorated from the date
the source begins operating. The emission fee for a new Part 70
source shall be based on allowable emissions until that source
has been in operation for a full calendar year, and has submitted
an inventory of actual emissions. Ifanew Part 70 source is not
billed in the first billing cycle of its operation, the emission fee
shall be calculated using the emissions that would have been
used had the source been billed at that time. This fee shall be in
addition to any subsequent emission fees.

(e) When a Part 70 source is no longer subject to Part 70,
the emission fee shall be prorated to the date that the source
ceased to be subject to Part 70. If the Part 70 source has already
paid an emission fee that is greater than the prorated fee, the
balance will be refunded.

(i) If that Part 70 source again becomes subject to the
emission fee requirements, it shall pay an emission fee for that
fiscal year prorated from the date the source again became
subject to the emission fee requirements. The fee shall be based
on the emission inventory during the last full year of operation.
The emission fee shall continue to be based on actual emissions
reported for the last full calendar year of operation until that
source has been in operation for a full calendar year and has
submitted an updated inventory of actual emissions.

(i1) Ifa Part 70 source has chosen to base the emission fee
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on allowable emissions, then the prorated fee shall be calculated
using allowable emissions.

(f) Modifications. The method for calculating the emission
fee for a source shall not be affected by modifications at that
source, unless the source demonstrates to the Executive
Secretary that another method for calculating chargeable
emissions is more representative of operations after the
modification has been made.

(g) The Executive Secretary may presume that potential
emissions of any chargeable pollutant for the source are
equivalent to the actual emissions for the source if recent
inventory data are not available.

(4) Collection of Fees.

(a) The emission fee is due on October 1 of each calendar
year or 45 days after the source has received notice of the
amount of the fee, whichever is later.

(b) The Executive Secretary may require any person who
fails to pay the annual emission fee by the due date to pay
interest on the fee and a penalty under 19-2-109.1(7)(a).

(c) A person may contest an emission fee assessment, or
associated penalty, under 19-2-109.1(8).

KEY: air pollution, environmental protection, operating
permit, emission fees

November 9, 2007 19-2-109.1
Notice of Continuation July 13, 2007 19-2-104
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R380. Health, Administration.

R380-50. Local Health Department Funding Allocation
Formula.

R380-50-1. Authority and Purpose.

(1) This rule is being promulgated under the authority of
Section 26A-1-116, which directs the Utah Department of
Health to establish by rule a formula for allocating funds by
contract to local health departments.

(2) This rule specifies the formula for allocating state-
appropriated funds to local health departments by contract.

R380-50-2. Definitions.

(1) "Contract" means the Public Health Services Contract
between the Utah Department of Health and the local health
departments through which state block grant funds are
distributed.

(2) "District Incentive" means funds allocated to local
health departments to encourage them to form and maintain
multi-county health departments.

(3) "Funds" means the State General Funds allocated by
the Legislature to the Utah Department of Health for distribution
to local health departments by contract.

(4) "Local Health Department" means a local health
department established under Section 26A-1-102(5).

(5) "Total Poverty Population" means the population in a
county that is living below the poverty level established by the
United States Government Census Bureau reported by Utah Job
Service.

(6) "Total State Population" means the population figures
by county as provided by the State Office of Planning and
Budget.

R380-50-3. Allocation Procedures.

(1) By a three-fourths vote of its members, the Utah
Association of Local Health Officers may, in cooperation with
and subject to the approval of the Department of Health, allocate
aportion of the funds as necessary to support basic public health
programs within every local health department that benefit and
are available to all residents of the state. In allocating this
portion, no local health department may receive less than it
received in the prior year, except for years in which the state
funding is decreased.

(2) The Utah Department of Health finds that population
is not the sole relevant factor in determining need and adopts the
following formula pursuant to Section 26A-1-116 for allocating
to local health departments the funds that remain after the
allocation in Subsection R380-50-3(1):

(a) District Incentive Factor: local health departments
consisting of at least two counties shall receive 25.29% in
accordance with the number of counties within the geographical
boundaries of the local health department as follows:

(i) Local health departments with two counties shall
receive 10.34% of this amount.

(ii) Local health departments with three counties shall
receive 13.79% of this amount.

(iii) Local health departments with four counties shall
receive 17.24% of this amount.

(iv) Local health departments with five counties shall
receive 20.69% of this amount.

(v) Local health departments with six counties shall
receive 24.14% of this amount.

(b) Population Factor: local health departments shall
receive 28.04% according to the percentage of the total state
population living within the geographical boundaries of the
local health department.

(c) Poverty Population Factor: local health departments
shall receive 23.34% according to the percentage of the total
poverty population of the state living within the geographical
boundaries of each local health department.

d. Square Mile Factor: local health departments shall
receive 23.33% according to the percentage of the total square
miles in the state lying within the geographical jurisdiction of
each local health department.

KEY: health, local government, funding formula*
1993 26A-1-116
Notice of Continuation November 26, 2007
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R380. Health, Administration.
R380-300. Community Spay and Neuter Grants.
R380-300-1. Authority and Purpose.

(1) This rule provides the requirements and procedures for
community spay and neuter grants established by Title 26,
Chapter 48 and defines what constitutes a person having low
income for purposes of that statute.

(2) It is authorized by Section 26-48-102 (5)(c).

R380-300-2. Definitions.

The definitions as they appear in Section 26-48-102 (4)
apply. In addition, "Department" means the Utah Department
of Health.

R380-300-3. Grant Application.

An applicant responding to a request for grant application
under this program shall submit its application as directed in the
grant application guidance issued by the Department. An
applicant organization shall submit an annual report for the
organization as a whole which shall provide for the most current
year end:

(1) IRS form 990 for non-profit corporation qualified
under L.LR.C. Section 501 (c)(3);

(2) a statement of assets, liabilities and fund balance;

(3) a statement of operations showing by summary,
sources of revenue and expenditures;

(4) a statement of mission or purpose and how the
organization has met its objectives; and

(5) a list of directors and key administrators who are in
control of the organization.

R380-300-4. Criteria for Awarding Grants.

In awarding grants, the Department shall consider the
extent to which the applicant:

(1) demonstrates that it meets organization criteria in
Section 26-48-102 (4);

(2) demonstrates that it will provide spay and neuter
services for cats and dogs belonging to a low-income person as
required in Section 26-48-102 (4);

(3) provides:

(a) information that requirements established in Section
26-48-102 (5) are met;

(b) an organization operation plan with a statement of
specific measurable objectives and methods to be used to assess
the achievement of those objectives;

(c) aschedule of fees the voucher shall cover; and

(d) the number of estimated animal procedures to be
provided with the grant award.

R380-300-5. Qualified Service Recipient.

(1) Alow-income person qualifies under poverty standards
established by the applicant organization using the 200 percent
of federal poverty level standard. Acceptable proof may be any
of the following:

(a) Medicaid enrollment documentation;

(b) CHIP enrollment documentation;

(c) Food Stamps eligibility documentation;

(d) WIC enrollment documentation;

(e) Social Security Disability (SSD);

(f) HUD Section 8 eligibility documentation; or

(g) prior year's income tax return.

(2) The grantee must assure that each individual to whom
it provides service under the grant awarded under this rule meets
the requirements of this rule and Section 26-48- 102 (5).

R380-300-6. Annual Report Requirements.

(1) The grant recipient shall provide an annual report as
provided in R380-300-3 above.

(2) Therecipient organization shall provide supplementary

information related to the mobile spay and neuter services
described in the grant application, including a break down by
county of:

(a) the number of cats neutered or spayed and an estimated
cost per animal; and

(b) the number of dogs neutered or spayed and an
estimated cost per animal.

(3) An organization that receives state funds under Section
26-48-102 must submit to the Department of Health, Fiscal
Operations, an annual accounting of the grant funds including:

(a) the number of vouchers distributed to pet owners for
spay and neuter services;

(b) the number of vouchers redeemed for services;

(c) a summary of total cost of voucher services provided,
and

(d) an average cost per animal.

R380-300-7. Audit Provisions.

An organization that receives state funds under Section 26-
48-102 must submit, upon request, to a Department audit of the
recipients' compliance with the terms of the grant.

KEY: spay, neuter, pets, grants

November 7, 2007 26-48-102 (5)©
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R414. Health, Health Care Financing, Coverage and
Reimbursement Policy.

R414-2A. Inpatient Hospital Services.

R414-2A-1. Introduction and Authority.

This rule defines the scope of inpatient hospital services
that are available to Medicaid clients for the treatment of
disorders other than mental disease. This rule is authorized
under Utah Code 26-18-3 and governs the services allowed
under 42 CFR 440.10.

R414-2A-2. Definitions.

(1) "Admission" means the acceptance of a Medicaid client
for inpatient hospital services.

(2) "Diagnosis Related Group (DRG)" is the CMS-coding
that determines reimbursement for the resources that a hospital
uses to treat a client with a specific diagnosis or medical need
and is further described in R414-2A-9 of this rule.

(3) "Hyperbaric Oxygen Therapy" is therapy that places
the patient in an enclosed pressure chamber for medical
treatment.

(4) "Inpatient" is an individual whose severity of illness
requires 24 hours or more of continuous care in a hospital.

(5) ‘"Inpatient Hospital Services" are services that a
hospital provides for the care and treatment of inpatients with
disorders other than mental illness, under the direction of a
physician or other practitioner of the healing arts.

(6) "Leave of Absence" from an inpatient facility is a
patient's absence for therapeutic or rehabilitative purposes where
the patient does not return by midnight of the same day.

(7) "Observation" means monitoring a patient to evaluate
the patient's condition, symptoms, diagnosis, or appropriateness
of inpatient admission.

(8) "Other Practitioner of the Healing Arts" means a doctor
of dental surgery or a podiatrist.

(9) "Prepaid Mental Health Plan" means the prepaid,
capitated program through which the Department pays
contracted community mental health centers to provide all
needed inpatient and outpatient mental health services to
residents of the community mental health center's catchment
area who are enrolled in the plan.

R414-2A-3. Client Eligibility Requirements.

Inpatient hospital services are available to categorically and
medically needy individuals who are under the care of a
physician or other practitioner of the healing arts.

R414-2A-4. Hospital Admission Requirements.

(1) Each hospital providing inpatient services must have
a utilization review plan as described in 42 CFR 482.30.

(2) The attending physician or other practitioner of the
healing arts must sign a physician acknowledgement statement
that meets the requirements of 42 CFR 412.46.

(3) For psychiatric patients, the attending physician must
certify and recertify the need for inpatient psychiatric services as
described in 42 CFR 441.152.

R414-2A-5. Prepaid Mental Health Plan.

A Medicaid client residing in a county for which a prepaid
mental health contractor provides mental health services must
obtain authorization for inpatient psychiatric services from the
prepaid mental health contractor for the client's county of
residence.

R414-2A-6. Service Coverage.

(1) Inpatient hospital services encompass all medically
necessary and therapeutic medical services and supplies that the
physician or other practitioner of the healing arts orders that are
appropriate for the diagnosis and treatment of a patient's illness.

(2) The Department does not pay for physician services

rendered by a non-Medicaid provider.

(3) Diagnostic services performed by the admitting
hospital or by an entity wholly owned or operated by the
hospital within three days prior to the date of admission to the
hospital, are inpatient services.

(4) Medical supplies, appliances, drugs, and equipment
required for the care and treatment of a client during an
inpatient stay are reimbursed as part of payment under the DRG.

(5) Services associated with pregnancy, labor, and vaginal
or C-section delivery are reimbursed as inpatient service as part
of payment under the DRG, even if the stay is less than 24 hours

(6) Services provided to an inpatient that could be
provided on an outpatient basis are reimbursed as part of
payment under the DRG.

(7) Inpatient hospital psychiatric services are available
only to clients not residing in a county covered by a prepaid
mental health plan.

R414-2A-7. Limitations.

(1) Inpatient admissions for 24 hours or more solely for
observation or diagnostic evaluation do not qualify for
reimbursement under the DRG system.

(2) Inpatient hospital care for treatment of alcoholism or
drug dependency is limited to medical treatment of symptoms
associated with drug or alcohol detoxification.

(3) Abortion procedures must first be reviewed and
preauthorized by the Department as meeting the requirements of
Utah Code 26-18-4 and 42 CFR 441.203.

(4) Sterilization and hysterectomy procedures must first be
reviewed and preauthorized by the Department as meeting the
requirements of 42 CFR 441, Subpart F.

(5) Organ transplant services are governed by R414-10A,
Transplant Services Standards.

(6) Take home supplies, dressings, non-rental durable
medical equipment, and drugs are reimbursed as part of payment
under the DRG.

(7) Hyperbaric oxygen therapy is limited to service in a
hospital facility in which the hyperbaric unit is accredited as a
level one facility by the Undersea and Hyperbaric Medical
Society.

(8) Inpatient services solely for pain management do not
qualify for reimbursement under the DRG system. Pain
management is adjunct to other Medicaid services.

(9) Medicaid does not cover inpatient admissions for the
treatment of eating disorders.

(10) Physician services provided by a physician who is
paid by a hospital are inpatient services reimbursed as part of
payment billed on a 1500 form. Payment for physician services
provided by providers who are not paid by the hospital is
governed by R414-10, Physician Services.

(11) Inpatient rehabilitation services must first be
reviewed and preauthorized.

(12) Inpatient psychiatric services not covered by mental
health contractual agreements must first be reviewed and
preauthorized by the Department to assure that the admission
meets the requirements of42 CFR 412.27 and Part 441, Subpart
D.

R414-2A-8. Coinsurance.

Each Medicaid client is responsible for a coinsurance
payment as established in the Utah State Medicaid Plan and
incorporated by reference in R414-1.

R414-2A-9. Reimbursement Methodology.

(1) Payments for inpatient hospital services are paid on a
prospectively determined amount for each qualifying patient
discharge under a Diagnosis Related Group (DRG) system.
DRG weights are established to recognize the relative amount
of resources consumed to treat a particular type of patient. The



UAC (As of December 1, 2007) Printed: December 18, 2007 Page 91

DRG classification scheme assigns each hospital patient to one
of over 500 categories or DRGs based on the patient's diagnosis,
age and sex, surgical procedures performed, complicating
conditions, and discharge status. Each DRG is assigned a
weighting factor which reflects the quantity and type of hospital
services generally needed to treat a patient with that condition.
A preset reimbursement is assigned to each DRG. The DRG
system allows for outliers for those discharges that have
significant variance from the norm.

(2) For purposes of reimbursement, the day of admission
is counted as a full day and the day of discharge is not counted.

(3) When a patient receives SNF-level, ICF-level, or other
sub-acute care in an acute-care hospital or in a hospital with
swing-bed approval, payment is made at the swing-bed rate.

(4) Reimbursement for services in the emergency
department is limited to codes and diagnoses that are medically
necessary emergency services. The provider manual lists
appropriate emergency codes. The provider must list the
discharge diagnosis on the claim form as one of the first five
diagnoses.

(5) If a patient is readmitted for the same or a similar
diagnosis within 30 days of a discharge, the Department may
review and evaluate both claims to determine if, based on
severity of illness and intensity of service, the claims should be
combined into a single DRG payment or paid separately. Cost
effectiveness may also be part of this determination but is not a
primary factor.

(6) Exceptions to the 30-day readmission policy must still
meet the severity of illness requirements for the allowance of a
second DRG payment and are limited to:

(a) pregnancy;

(b) chemotherapy; and

(c) hyperbilirubinemia appearing in newborn infants
within the first week of life.

(7) The Department pays for physician interpretation of
laboratory services separately from the DRG payment.
Laboratory technical services are included within the DRG for
the inpatient admission.

(8) If an observation stay meets the intensity and severity
for inpatient hospitalization and exceeds 24 hours, the patient
becomes an inpatient and the observation services are
reimbursed as part of payment under the DRG.

KEY: Medicaid

June 26, 2007 26-1-5

Notice of Continuation November 8, 2007 26-18-3
26-18-3.5
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R414. Health, Health Care Financing, Coverage and
Reimbursement Policy.

R414-3A. Outpatient Hospital Services.

R414-3A-1. Introduction and Authority.

This rule defines the scope of outpatient hospital services
available to Medicaid clients for the treatment of disorders other
than mental disease. This rule is authorized under Utah Code
26-18-3 and governs the services allowed under 42 CFR 440.20.

R414-3A-2. Definitions.

(1) "Allowed charges" mean actual charges submitted by
the provider less any charges for non-covered services.

(2) "CHEC" means Child Health Evaluation and Care and
is the Utah specific term for the federally mandated program of
Early and Periodic Screening, Diagnosis, and Treatment
(EPSDT) for children under the age of 21.

(3) "Clinical Laboratory Improvements Act" (CLIA) is the
Centers for Medicare and Medicaid Services (CMS) program
that limits reimbursement for laboratory services based on the
equipment and capability of the physician or laboratory to
provide an appropriate, competent level of laboratory service.

(4) "Hyperbaric Oxygen Therapy" is therapy that places
the patient in an enclosed pressure chamber for medical
treatment.

(5) "Other Practitioner of the Healing Arts" means a doctor
of dental surgery or a podiatrist.

(6) "Outpatient" means professional services provided for
less than a 24-hour period regardless of the hour of admission,
whether or not a bed is used, or whether or not the patient
remains in the facility past midnight.

(7) "Prepaid Mental Health Plan" means the prepaid,
capitated program through which the Department pays
contracted community mental health centers to provide all
needed inpatient and outpatient mental health services to
residents of the community mental health center's catchment
area who are enrolled in the plan.

R414-3A-3. Client Eligibility Requirements.

Outpatient hospital services are available to categorically
and medically needy individuals who are under the care of a
physician or other practitioner of the healing arts.

R414-3A-4. Program Access Requrements.

(1) The Department reimburses for outpatient hospital
services and supplies only if they are:

(a) furnished in a hospital;

(b) provided by hospital personnel by or under the
direction of a physician or dentist;

(c) provided as evaluation and management of illness or
injury under hospital medical staff supervision and according to
the written orders of a physician or dentist.

(2) All outpatient hospital services are subject to review by
the Department.

R414-3A-5. Prepaid Mental Health Plan.

A Medicaid client residing in a county for which a prepaid
mental health contractor provides mental health services must
obtain authorization for outpatient psychiatric services from the
prepaid mental health contractor for the client's county of
residence.

R414-3A-6. Services.

(1) Services appropriate in the outpatient hospital setting
for adequate diagnosis and treatment of a client's illness are
limited to less than 24 hours and encompass medically necessary
diagnostic, therapeutic, rehabilitative, or palliative medical
services and supplies ordered by a physician or other
practitioner of the healing arts.

(2) Outpatient hospital services include:

(a) the service of nurses or other personnel necessary to
complete the service and provide patient care during the
provision of service;

(b) the use of hospital facilities, equipment, and supplies;
and

(c) the technical portion of clinical laboratory and
radiology services.

(3) Laboratory services are limited to tests identified by
the Centers for Medicare and Medicaid Services (CMS) where
the individual laboratory is CLIA certified to provide, bill and
receive Medicaid payment.

(4) Cosmetic, reconstructive, or plastic surgery is limited
to:

(a) correction of a congenital anomaly;

(b) restoration of body form following an injury; or

(c) revision of severe disfiguring and extensive scars
resulting from neoplastic surgery.

(5) Abortion procedures are limited to procedures certified
as medically necessary, cleared by review of the medical record,
approved by division consultants, and determined to meet the
requirements of Utah Code 26-18-4 and 42 CFR 441.203.

(6) Sterilization procedures are limited to those that meet
the requirements of 42 CFR 441, Subpart F.

(7) Nonphysician psychosocial counseling services are
limited to evaluations and may be provided only through a
prepaid mental health plan by a licensed clinical psychologist
for:

(a) mentally retarded persons;

(b) casesidentified through a CHEC/EPSDT screening; or

(c) victims of sexual abuse.

(8) Outpatient individualized observation of a mental
health patient to prevent the patient from harming himself or
others is not covered.

(9) Sleep studies are available only in a sleep disorder
center accredited by the American Academy of Sleep Medicine.

(10) Hyperbaric Oxygen Therapy is limited to service in
a hospital facility in which the hyberbaric unit is accredited as
a level one facility by the Undersea and Hyperbaric Medical
Society.

(11) Lithotripsy is covered by an all-inclusive fixed fee.
This payment covers all hospital and ambulatory surgery-related
services for lithotripsy on the same kidney for 90 days,
including repeat treatments. Lithotripsy for treatment of the
other kidney is a separate service.

(12) Reimbursement for services in the emergency
department is limited to codes and diagnoses that are medically
necessary emergency services as described in the provider
manual. The diagnosis reflecting the primary reason for
emergency services must be used and must be one of the first
five diagnoses listed on the claim form.

(13) Take home supplies and durable medical equipment
are not reimbursable.

(14) Prescriptions are not a covered Medicaid service for
a client with the designation "Emergency Services Only
Program" printed on the Medicaid Identification Card.

R414-3A-7. Prior Authorization.
Prior authorization must be obtained on certain medical
and surgical procedures in accordance with R414-1-14.

R414-3A-8. Copayment Policy.

Each Medicaid client is responsible for a copayment as
established in the Utah State Medicaid Plan and incorporated by
reference in R414-1.

R414-3A-9. Reimbursement for Services.

(1) Except for emergency room, lithotripsy, laboratory and
radiology services, the payment level for outpatient hospital
claims is based on 77% of allowed charges for urban hospitals
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and 93% of allowed charges for rural hospitals.

(2) Payments for emergency room services vary depending
on urban and rural designation and whether the service is
designed as ‘"emergency" or "non-emergency." The
"emergency" designation is based on the principal diagnosis
according to ICD-9 Code. Rural hospitals receive 98% of
charges for emergency services and 65% for non-emergency use
of the emergency room. Urban hospitals receive 98% of charges
for emergencies and 40% of charges for non-emergency use of
the emergency room.

(3) Payment for laboratory and radiology services provided
in a hospital to outpatients is based on HCPCS codes and an
established fee schedule, unless a lesser amount is billed. The
fee schedule used to pay physicians is used to establish payment
rates.

(4) Billed charges shall not exceed the usual and
customary charge to private pay patients.

(5) Payments for all outpatient services are limited to the
aggregate annual amount Medicare would pay for the same
services as required by 42 CFR 447.321.

KEY: Medicaid

June 26, 2007 26-1-5
Notice of Continuation November 8, 2007 26-18-2.3
26-18-3(2)

26-18-4
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R414. Health, Health Care Financing, Coverage and
Reimbursement Policy.

R414-303. Coverage Groups.

R414-303-1. Authority and Purpose.

This rule is authorized by Utah Code Sections 26-1-5 and
26-18-3 and establishes Medicaid eligibility requirements for
the following coverage groups:

(1) Aged;

(2) Blind;

(3) Disabled;

(4) Family;

(5) Institutional,

(6) Transitional;

(7) Child;

(8) Refugee;

(9) Prenatal and Newborn;

(10) Pregnant Women;

(11)  Community Supports Waiver for Home and
Community Based Services;

(12) Aging Home and Community Based Services Waiver;

(13) Technologically Dependent Child Waiver/Travis C.
Waiver;

(14) Brain Injury Home and Community Based Services
Waiver;

(15) Physical Disabilities Waiver; and

(16) Cancer Program.

R414-303-2. Definitions.

The definitions in R414-1 and R414-301 apply to this rule.
In addition:

(1) "Medicaid agency" means any one of the state
departments that determine eligibility for one or more of the
following medical assistance programs: Medicaid, the Primary
Care Network, or the Covered-at-Work program.

(2) "Federal poverty guideline" means the U.S. federal
poverty measure issued annually by the Department of Health
and Human Services that is used to determine financial
eligibility for certain means-tested federal programs. Any usage
in this rule of the term poverty means the federal poverty
guideline.

R414-303-3. A, B and D Medicaid and A, B and D
Institutional Medicaid Coverage Groups.

(1) The Department provides Medicaid coverage to
individuals as described in 42 CFR 435.120, 435.122,435.130
through435.135,435.137,435.138,435.139,435.211,435.301,
435.320, 435.322, 435.324, 435.340, 435.350 and 435.541,
2001 ed., which are incorporated by reference. The Department
provides coverage to individuals as described in 20 CFR
416.901 through 416.1094, 2002 ed., which is incorporated by
reference. The Department provides coverage to individuals as
required by 1634(b), (c) and (d), 1902(a)(10)(A)(1)D),
1902(a)(10)(A)(ii)(X), and 1902(a)(10)(E)(i) through (iv)(I) of
Title XIX of the Social Security Act in effect January 1, 2001,
which are incorporated by reference. The Department provides
coverage to individuals described in Section
1902(a)(10)(A)(1i)(XIII) of Title XIX ofthe Social Security Act
in effect January 1, 2001, which is incorporated by reference.
Coverage under Section 1902(a)(10)(A)(ii)(XIII) is known as
the Medicaid Work Incentive Program.

(2) Proof of disability includes a certification of disability
from the State Medicaid Disability Office, Supplemental
Security Income (SSI) status, or proof that a disabled client is
recognized as disabled by the Social Security Administration
(SSA).

(3) An applicant or recipient may request the State
Medicaid Disability Office to review medical evidence to
determine if the individual is disabled or blind. If the client has
earned income, the State Medicaid Disability Office shall review

medical information to determine if the client is disabled
without regard to whether the earned income exceeds the
Substantial Gainful Activity level defined by the Social Security
Administration.

(a) If, within the prior 12 months, SSA has determined that
the individual is not disabled, the Medicaid agency must follow
SSA's decision. If the individual is appealing SSA's denial of
disability, the State Medicaid Disability Office must follow
SSA's decision throughout the appeal process, including the
final SSA decision.

(b) If, within the prior 12 months, SSA has determined an
individual is not disabled but the individual claims to have
become disabled since the SSA decision, the State Medicaid
Disability Office shall review current medical information to
determine if the client is disabled.

(c) Clients must provide the required medical evidence
and cooperate in obtaining any necessary evaluations to
establish disability.

(d) Recipients must cooperate in completing continuing
disability reviews as required by the State Medicaid Disability
Office unless they have a current approval of disability from
SSA. Medicaid eligibility as a disabled individual will end if
the individual fails to cooperate in a continuing disability
review.

(4) If an individual denied disability status by the
Medicaid Disability Review Office requests a fair hearing, the
Disability Review Office may reconsider its determination as
part of fair hearing process.

(a) The individual may provide the Department additional
medical evidence for the reconsideration.

(b) The reconsideration may take place before the date the
fair hearing is scheduled to take place.

(c) The Department shall notify the individual of its
decision upon reconsideration. Thereafter, the individual may
choose to pursue or abandon his fair hearing rights.

(5) If the Department denies an individual's Medicaid
application because it or SSA has determined that the individual
is not disabled and that determination is later reversed on appeal
and the individual has otherwise been eligible, the individual's
eligibility shall extend back to the application that gave rise to
the appeal.

(a) Eligibility cannot begin any earlier than the date of
disability onset or the date that is three months before the date
of application as defined in R414-306-4(2), whichever is later.

(b) Ifthe individual is not receiving medical assistance at
the time a successful appeal decision is made, the individual
must contact the Medicaid agency to request the Disability
Medicaid coverage.

(c) The individual must provide any verifications the
Medicaid agency needs to determine eligibility for past or
current months for which the individual is requesting medical
assistance.

(d) If an individual is determined eligible for past or
current months, but must pay a spenddown to receive coverage,
the spenddown must be met before Medicaid coverage may be
provided for those months.

(6) The age requirement for Aged Medicaid is 65 years of
age.

(7) Forchildren described in Section 1902(a)(10)(A)(1)(1)
of the Social Security Act in effect January 1, 2001, the
Department shall conduct periodic redeterminations to assure
that the child continues to meet the SSI eligibility criteria as
required by the section.

(8) Coverage for qualifying individuals described in
Section 1902(a)(10)(E)(iv)(I) of Title XIX of the Social
Security Act in effect January 1, 2001, is limited to the amount
of funds allocated under Section 1933 of Title XIX ofthe Social
Security Act in effect January 1, 2001, for a given year, or as
subsequently authorized by Congress. Applicants will be
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denied coverage when the uncommitted allocated funds are
insufficient to provide such coverage.

©9) To determine eligibility under Section
1902(a)(10)(A)(ii)(XIII), if the countable income of the
individual and the individual's family does not exceed 250% of
the federal poverty guideline for the applicable family size, the
Department shall disregard an amount of earned and unearned
income of the individual, the individual's spouse, and a minor
individual's parents that equals the difference between the total
income and the Supplemental Security Income maximum benefit
rate payable.

(10) The Department shall require individuals eligible
under Section 1902(a)(10)(A)(ii)(XIII) to apply for cost-
effective health insurance that is available to them.

R414-303-4. Family Medicaid and Family Institutional
Medicaid Coverage Groups.

(1) This section provides the eligibility criteria for Family
Medicaid and Family Institutional Medicaid Coverage groups.

(2) The Department provides Medicaid coverage to
individuals who are eligible as described in 42 CFR 435.110,
435.113 through 435.117,435.119, 435.210 for groups defined
under 201(a)(5) and (6), 435.211, 435.217, 435.223, and
435.300 through 435.310, 2003 ed. and Title XIX of the Social
Security Act Sections 1902(e)(1), (4), (5), (6), (7), and 1931(a),
(b), and (g) (1931 FM) in effect January 1, 2003, which are
incorporated by reference.

(3) For unemployed two-parent households, the
Department does not require the primary wage earner to have an
employment history.

(4) A specified relative, as that term is used in the
provisions incorporated into this section, other than the child's
parents, may apply for assistance for a child. In addition to
other Family Medicaid requirements, all the following applies
to a Family Medicaid application by a specified relative:

(a) The child must be currently deprived of support
because both parents are absent from the home where the child
lives.

(b) The child must be currently living with, not just
visiting, the specified relative.

(c) The income and resources of the specified relative are
not counted unless the specified relative is also included in the
Medicaid coverage group.

(d) Ifthe specified relative is currently included in a 1931
Family Medicaid household, the child must be included in the
1931 FM eligibility determination for the specified relative.

(e) The specified relative may choose to be excluded from
the Medicaid coverage group. If the specified relative chooses
to be excluded from the Medicaid coverage group, the ineligible
children of the specified relative must be excluded and the
specified relative is not included in the income standard
calculation.

(f) The specified relative may choose to exclude any child
from the Medicaid coverage group. Ifa child is excluded from
coverage, that child's income and resources are not used to
determine eligibility or spenddown.

(g) Ifthe specified relative is not the parent of a dependent
child who meets deprivation of support criteria and elects to be
included in the Medicaid coverage group, the following income
provisions apply:

(i) The monthly gross earned income of the specified
relative and spouse is counted.

(i) $90 will be deducted from the monthly gross earned
income for each employed person.

(iii) The $30 and 1/3 disregard is allowed from earned
income for each employed person, as described in R414-304-
6(4).

(iv) Child care expenses and the cost of providing care for
an incapacitated spouse necessary for employment are deducted

for only the specified relative's children, spouse, or both. The
maximum allowable deduction will be $200.00 per child under
age two, and $175.00 per child age two and older or
incapacitated spouse each month for full-time employment. For
part-time employment, the maximum deduction is $160.00 per
child under age two, and $140.00 per child age two and older or
incapacitated spouse each month.

(v) Unearned income of the specified relative and the
excluded spouse that is not excluded income is counted.

(vi) Total countable earned and unearned income is
divided by the number of family members living in the specified
relative?s household.

(5) An American Indian child in a boarding school and a
child in a school for the deaf and blind are considered
temporarily absent from the household.

(6) Temporary absence from the home for purposes of
schooling, vacation, medical treatment, military service, or other
temporary purpose shall not constitute non-resident status. The
following situations do not meet the definition of absence for
purposes of determining deprivation of support:

(a) parental absences caused solely by reason of
employment, schooling, military service, or training;

(b) an absent parent who will return home to live within
30 days from the date of application;

(c) an absent parent is the primary child care provider for
the children, and the child care is frequent enough that the
children are not deprived of parental support, care, or guidance.

(7) Joint custody situations are evaluated based on the
actual circumstances that exist for a dependent child. The same
policy is applied in joint custody cases as is applied in other
absent parent cases.

(8) The Department imposes no suitable home
requirement.

(9) Medicaid assistance is not continued for a temporary
period if deprivation of support no longer exists. If deprivation
of support ends due to increased hours of employment of the
primary wage earner, the household may qualify for Transitional
Medicaid described in R414-303-5.

(10) Full-time employment nullifies a person's claim to
incapacity. To claim an incapacity, a parent must meet one of
the following criteria:

(a) receive SSI;

(b) be recognized as 100% disabled by the Veteran's
Administration, or be determined disabled by the Medicaid
Disability Review Office or the Social Security Administration;

(c) provide, either on a Department-approved form or in
another written document, completed by one of the following
licensed medical professionals: medical doctor; doctor of
Osteopathy; Advanced Practice Registered Nurse; Physician's
Assistant; or a mental health therapist, which includes a
psychologist, Licensed Clinical Social Worker, Certified Social
Worker, Marriage and Family Therapist, Professional
Counselor, or MD, DO or APRN engaged in the practice of
mental health therapy, that states the incapacity is expected to
last at least 30 days. The medical report must also state that the
incapacity will substantially reduce the parent's ability to work
or care for the child.

R414-303-5. 12 Month Transitional Family Medicaid.

The Department covers households that lose eligibility for
1931 Family Medicaid, in accordance with the provisions of
Title XIX of the Social Security Act, Sections 1925 and 1931

(©(2).

R414-303-6. Four Month Transitional Family Medicaid.

(1) The Department adopts 42 CFR 435.112 and
435.115(%), (g) and (h), 2001 ed., and Title XIX of the Social
Security Act, Section 1931(c)(1) in effect January 1, 2001
which are incorporated by reference.
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(2) Changes in household composition do not affect
eligibility for the four month extension period. New household
members may be added to the case only if they meet the AFDC
or AFDC two-parent criteria for being included in the household
if they were applying in the current month. Newborn babies are
considered household members even if they were unborn the
month the household became ineligible for Family Medicaid
under Section 1931 of the Social Security Act. New members
added to the case will lose eligibility when the household loses
eligibility. Assistance shall be terminated for household
members who leave the household.

R414-303-7. Foster Care and Independent Foster Care
Adolescents.

(1) The Department adopts 42 CFR 435.115(e)(2), 2001
ed., which is incorporated by reference.

(2) Eligibility for foster children who meet the definition
of a dependent child under the State Plan for Aid to Families
with Dependent Children in effect on July 16, 1996, is not
governed by this rule. The Department of Human Services
determines eligibility for foster care Medicaid.

(3) The Department covers individuals who are 18 years
old but not yet 21 years old as described in
1902(a)(10)(A)(11))(XVII) of the Social Security Act. This
coverage is the Independent Foster Care Adolescents program.
The Department determines eligibility according to the
following requirements.

(a) At the time the individual turns 18 years of age, the
individual must be in the custody of the Division of Child and
Family Services, or the Department of Human Services if the
Division of Child and Family Services was the primary case
manager, or a federally recognized Indian tribe, but not in the
custody of the Division of Youth Corrections.

(b) Income and assets of the child are not counted to
determine eligibility under the Independent Foster Care
Adolescents program.

(¢) Medicaid eligibility under this coverage group is not
available for any month before July 1, 2006.

(d) When funds are available, an eligible independent
foster care adolescent can receive Medicaid under this coverage
group until he or she reaches 21 years of age, and through the
end of that month.

R414-303-8. Subsidized Adoptions.

(1) The Department adopts 42 CFR 435.115(e)(1), 2001
ed., which is incorporated by reference.

(2) Eligibility for subsidized adoptions is not governed by
this rule. The Department of Human Services determines
eligibility for subsidized adoption Medicaid.

R414-303-9. Child Medicaid.

(1) The Department adopts 42 CFR 435.222 and 435.301
through 435.308, 2001 ed., which are incorporated by reference.

(2) The Department elects to cover all individuals under
age 18 who would be eligible for AFDC but do not qualify as
dependent children. Individuals who are 18 years old may be
covered ifthey would be eligible for AFDC except for not living
with a specified relative or not being deprived of support.

(3) If a child receiving SSI elects to receive Child
Medicaid or receives benefits under the Home and Community
Based Services Waiver, the child's SSI income shall be counted
with other household income.

R414-303-10. Refugee Medicaid.

(1) The Department adopts 45 CFR 400.90 through
400.107, 2001 ed., which are modified by the Federal Register
60 FR 33584, published Wednesday, June 28, 1995, and 45
CFR 401, 2001 ed., all of which are incorporated by reference.

(2) Specified relative rules do not apply.

(3) Child support enforcement rules do not apply.

(4) The sponsor's income and resources are not counted.
In-kind service or shelter provided by the sponsor is not
counted.

(5) Initial settlement payments made to a refugee from a
resettlement agency are not counted.

(6) Refugees may qualify for medical assistance for eight
months after entry into the United States.

R414-303-11. Prenatal and Newborn Medicaid.

(1) The Department adopts Title XIX of the Social
Security Act, Section 1902(a)(10)(A)(I)IV), (VD), (VID),
1902(a)(47), 1902(e)(4) and (5) and 1902(1), in effect January
1, 2005, and Title XIX of the Social Security Act, Section
1902(k) in effect January 1, 1993, which are incorporated by
reference.

(2) The following definitions apply to this section:

(a) "covered provider" means a provider that the
Department has determined is qualified to make a determination
of presumptive eligibility for a pregnant woman and that meets
the criteria defined in Section 1920(b)(2) of the Social Security
Act;

(b) "presumptive eligibility" means a period of eligibility
for medical services for a pregnant woman based on self-
declaration that she meets the eligibility criteria.

(3) The Department provides coverage to pregnant women
during a period of presumptive eligibility if a covered provider
determines, based on preliminary information, that the woman:

(a) is pregnant;

(b) meets citizenship or alien status criteria as defined in
R414-302-1;

(c) has a declared household income that does not exceed
133% of'the federal poverty guideline applicable to her declared
household size; and

(d) the woman is not covered by CHIP.

(4) No resource test applies to determine presumptive
eligibility of a pregnant woman.

(5) A pregnant woman made eligible for a presumptive
eligibility period must apply for Medicaid benefits by the last
day of the month following the month the presumptive coverage
begins.

(6) The presumptive eligibility period shall end on the
earlier of:

(a) the day that the Medicaid agency determines whether
the woman is eligible for Medicaid based on her application; or

(b) in the case of a woman who does not file a Medicaid
application by the last day of the month following the month the
woman was determined presumptively eligible, the last day of
that following month.

(7) A pregnant woman may receive medical assistance
during only one presumptive eligibility period for any single
term of pregnancy.

(8) The Department elects to impose a resource standard
on Newborn Medicaid coverage for children age six to the
month in which they turn age 19. The resource standard is the
same as other Family Medicaid Categories.

(9) The Department elects to provide Prenatal Medicaid
coverage to pregnant women whose countable income is equal
to or below 133% of poverty.

(10) At the initial determination of eligibility for Prenatal
Medicaid, the agency determines the applicant's countable
resources using SSI resource methodologies. Applicants for
Prenatal Medicaid whose countable resources exceed $5,000
must pay four percent of countable resources to the agency to
receive Prenatal Medicaid. The maximum payment amount is
$3,367. The payment must be met with cash. The applicant
cannot use any medical bills to meet this payment.

(a) In subsequent months, through the 60 day postpartum
period, the Department disregards all excess resources.
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(b) This resource payment applies only to pregnant women
covered under Sections 1902(a)(10)(A)(1)(IV) and
1902(a)(10)(A)(11)(IX) of the Social Security Act in effect
January 1, 2005.

(c) No resource payment will be required when the
Department makes a determination based on information
received from a medical professional that social, medical, or
other reasons place the pregnant woman in a high risk category.
To obtain this waiver of the resource payment, the woman must
provide this information to the agency before the woman pays
the resource payment so the agency can determine if she is in a
high risk category.

(11) A child born to a woman who is only presumptively
eligible at the time of the infant's birth is not eligible for the one
year of continued coverage defined in Section 1902(e)(4) of the
Social Security Act. The mother can apply for Medicaid after
the birth and if determined eligible back to the date of the
infant's birth, the infant is then eligible for the one year of
continued coverage under Section 1902(e)(4) of the Social
Security Act. If the mother is not eligible, the Department
determines if the infant is eligible under other Medicaid
programs.

(12) Children may qualify for the newborn program
through the month in which they turn 19.

(13) A child who is 18 but not yet 19 and meets the criteria
under 1902(1)(1)(D) cannot be made ineligible for coverage
under the Newborn program because of deeming income or
assets from a parent, even if the child lives in the parent's home.

R414-303-12. Pregnant Women Medicaid.

(1) The Department adopts 42 CFR 435.116 (a), 435.301
(a) and (b)(1)(i) and (iv), 2001 ed. and Title XIX of the Social
Security Act, Section 1902(a)(10)(A)(i)(I1]) in effect January 1,
2001, which are incorporated by reference.

R414-303-13.
Services Waiver.

(1) The Department adopts 42 CFR 435.217 and 435.726,
2001 ed., which are incorporated by reference. The Department
adopts Title XIX of the Social Security Act, Section 1915(c) in
effect January 1, 2001, which is incorporated by reference.

(2) Medicaid Eligibility for Developmentally Disabled
Mentally Retarded (DD/MR) Home and Community-Based
Services is limited to mentally retarded and developmentally
disabled individuals. Eligibility is limited to those referred by
the Division of Services to People with Disabilities (DSPD) or
any DD/MR worker.

(3) Medicaid eligibility for DD/MR Home and
Community-Based Services is limited to individuals who qualify
for a regular Medicaid coverage group, except for individuals
who only qualify for the Primary Care Network.

(4) A client's resources must be equal to or less than the
regular Medicaid resource limit. The spousal impoverishment
resource provisions for married, institutionalized individuals in
R414-305-3 apply.

(5) All of'the client's income is countable unless excluded
under other federal laws that exclude certain income from being
counted to determine eligibility for federally-funded, needs-
based medical assistance.

(6) To determine countable earned income, the Department
will deduct from the individual's earned income an amount
equal to the substantial gainful activity level of earnings defined
in Section 223(d)(4) of the Compilation of the Social Security
Laws in effect January 1, 2001.

(7) The Department shall allow deductions for any health
insurance or medical expenses for the waiver eligible client that
are paid by the waiver client.

(8)  The spousal impoverishment provisions for
Institutional Medicaid income apply.

DD/MR Home and Community Based

(9) The client obligation for the contribution to care,
which may be referred to as a spenddown, will be the amount of
income that exceeds the personal needs allowance after
allowable deductions. The contribution to care must be paid to
the Department.

(10) The Department shall count parental and spousal
income only if the client is given a cash contribution from a
parent or spouse.

(11) A client who transfers resources for less than fair
market value for the purpose of obtaining Medicaid may be
ineligible for an indefinite period of time. If the transfer
occurred prior to August 11, 1993, the period of ineligibility
shall not exceed 30 months.

R414-303-14. Aging Home and Community Based Services
Waiver.

(1) The Department adopts 42 CFR 435.217 and 435.726,
2001 ed., which are incorporated by reference. The Department
adopts Title XIX of the Social Security Act, Section 1915(c) in
effect January 1, 2001, which is incorporated by reference.

(2) Medicaid eligibility for Aging Home and Community-
Based Services is limited to individuals eligible for Aged
Medicaid who could qualify for skilled nursing home care
except that the spousal impoverishment resource limits apply.
Eligibility is limited to those referred by the Division of Aging
or a county aging worker.

(3) A client's resources must be equal to or less than the
regular Medicaid resource limit. The spousal impoverishment
resource provisions for married, institutionalized individuals in
R414-305-3 apply.

(4) All income is counted, unless excluded under other
federal laws that exclude certain income from being counted to
determine eligibility for federally-funded, needs-based medical
assistance. The client's contribution to care, which may be
referred to as a spenddown, is determined counting only the
client's income less allowable deductions.

4) The spousal impoverishment provisions for
Institutional Medicaid income apply. Income deductions
include health insurance premiums, medical expenses, a
percentage of shelter costs and an aging waiver personal needs
deduction.

(6) A client who transfers resources for less than fair
market value for the purpose of obtaining Medicaid may be
ineligible for an indefinite period of time. If the transfer
occurred prior to August 11, 1993, the period of ineligibility
shall not exceed 30 months.

(7) The Department shall count a spouse's income only if
the client is given a cash contribution from a spouse.
R414-303-15. Technologically Child
Waiver/Travis C. Waiver.

(1) The Department adopts 42 CFR 435.217 and 435.726,
2001 ed., which are incorporated by reference. The Department
adopts Title XIX of the Social Security Act, Section 1915(c) in
effect January 1, 2001, which is incorporated by reference.

(2) The Department will operate this program statewide
with a limited number of available slots.

(3) Eligibility for services under this waiver require that
the individual meets the medical criteria established by the
Department and the Division in Section Appendix C-4 of the
Home and Community Based Waiver for Technology
Dependent/Medically Fragile Children implementation plan
effective on January 1, 1995 and renewed effective July 1, 2003
through June 30, 2008, which is incorporated by reference.

(4) To be eligible for admission to this waiver, the
individual must be under age 21 at the time of admission to the
waiver. An individual is considered to be under age 21 until the
month after the month in which the twenty first birthday falls.

(5) Once admitted to the waiver, the individual can

Dependent
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continue to receive waiver benefits and services as long as the
individual continues to meet the medical criteria defined by the
Department in R414-303-15(3), non-financial Medicaid
eligibility criteriain R414-302, a Medicaid category of coverage
defined in R414-303, and the income and resource criteria
defined in R414-303-13, except that the earned income
deduction is limited to $125.

(6) Income and resource eligibility requirements follow the
rules for the DD/MR Home and Community Based Services
Waiver found in R414-303-13, except that the earned income
deduction is limited to $125.

R414-303-16. Persons with Brain Injury Home and
Community Based Services Waiver.

(1) The Department adopts 42 CFR 435.217 and 435.726,
2001 ed., which are incorporated by reference. The Department
adopts Title XIX of the Social Security Act, Section 1915(c) in
effect January 1, 2001, which is incorporated by reference.

(2) The Department will operate this program statewide
with a limited number of available slots.

(3) Eligibility for services under this waiver requires that
the individual has medical needs resulting from a brain injury.
This means that the individual must be in need of skilled nursing
or rehabilitation services as a result of the damage sustained
because of the brain injury. A medical need determination will
be established through the Department of Human Services,
Division of Services for People with Disabilities.

(4) To qualify for services under this waiver, the individual
must be 18 years old or older. The person is considered to be 18
in the month in which the 18th birthday falls.

(5) All other eligibility requirements follow the rules for
the Aging Home and Community Based Services Waiver found
in R414-303-14.

(6) The spousal impoverishment provisions for
Institutional Medicaid income apply, with one exception: An
individual who has a dependent family member living in the
home is allowed a deduction for a dependent family member
even if the individual is not married or is not living with the
spouse.

R414-303-17. Physical Disabilities Waiver.

(1) The Department adopts 42 CFR 435.726,435.832 and
435.217, 2006 ed., which are incorporated by reference. The
Department adopts Title XIX ofthe Social Security Act, Section
1915(c) in effect January 1, 2005, which is incorporated by
reference.

(2) The Department operates this program statewide with
a limited number of slots, and eligibility for this waiver is
limited to individuals 18 years of age and over.

(3) The individual must meet non-financial criteria for
Aged, Blind, or Disabled Medicaid.

(4) A client must qualify for a nursing home level of care.
Eligibility is limited to those referred by the Division of Services
to People with Disabilities and determined medically eligible by
the Bureau of Medicare/Medicaid Program Certification and
Resident Assessment.

(5) A client's resources must be equal to or less than
$2000. The spousal impoverishment resource provisions for
married, institutionalized clients in R414-305-3 apply to this
rule.

(6) Countable income is determined using income rules of
Aged, Blind, or Disabled Institutional Medicaid. All income is
counted, unless excluded under other federal laws that exclude
certain income from being counted to determine eligibility for
federally-funded, needs-based medical assistance.  After
determining countable income, eligibility is determined counting
only the gross income of the client.

(7) The client's income can not exceed three times the SSI
benefit amount payable under Section 1611(b)(1) of the Social

Security Act, except that individuals with income over this
amount can spenddown to become eligible. To determine the
spenddown amount, the income rules for non-institutionalized
aged, blind or disabled individuals in R414-304 apply except
that income is not deemed from the client's spouse.

(8) Transfer of resource provisions described in R414-
305-6 apply to this rule.

(9) The Department does not pay for waiver services when
an individual has home equity that exceeds the limit set forth by
the Deficit Reduction Act of 2005, Pub. L. 109-171.

(a) That limit is the minimum level allowed under the
Deficit Reduction Act of 2005, Pub. L. 109-171.

(b) An individual who has excess home equity and meets
eligibility criteria under acommunity Medicaid eligibility group
is not disqualified from receiving Medicaid for services other
than home and community-based waiver or nursing home
services.

R414-303-18. Medicaid Cancer Program.

(1) The Department shall provide coverage to individuals
described in 1902(a)(10)(A)(11)(XVIII) of the Social Security
Act in effect January 1, 2001, as amended by Pub. L. No. 106-
354 effective October 24, 2000, which is incorporated by
reference. This coverage shall be referred to as the Medicaid
Cancer Program.

(2) Medicaid eligibility for services under this program
will be provided to women who have been screened for breast
or cervical cancer under the Centers for Disease Control and
prevention Breast and Cervical Cancer Early Detection Program
established under Title XV ofthe Public Health Service Actand
are in need of treatment.

(3) A woman who is covered for treatment of breast or
cervical cancer under a group health plan or other health
insurance coverage defined by the Health Information
Portability and Accountability Act (HIPAA) of Section 2701 (c)
of the Public Health Service Act, is not eligible for coverage
under the program. Ifthe woman has insurance coverage but is
subject to a pre-existing condition period that prevents her from
receiving treatment for her breast or cervical cancer or
precancerous condition, she is considered to not have other
health insurance coverage until the pre-existing condition period
ends at which time her eligibility for the program ends.

(4) A woman who is eligible for Medicaid under any
mandatory categorically needy eligibility group, or any optional
categorically needy or medically needy program that does not
require a spenddown or a premium, is not eligible for coverage
under the program.

(5) A woman must be under 65 years of age to enroll in
the program.

(6) Coverage for the treatment of precancerous conditions
is limited to two calendar months after the month benefits are
made effective.

(7) Coverage for a woman with breast or cervical cancer
under 1902(a)(10)(A)(1i)(X VIII) ends when she is no longer in
need of treatment for breast or cervical cancer. At each
eligibility review, eligibility workers determine whether an
eligible woman is still in need of treatment based on the
woman's doctor's statement or report.

KEY: income, coverage groups, independent foster care
adolescent
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R414. Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-502. Nursing Facility Levels of Care.
R414-502-1. Introduction and Authority.

This rule defines the levels of care provided in nursing
facilities.

R414-502-2. Definitions.
The definitions in R414-1-1 and R414-501-2 apply to this
rule.

R414-502-3. Approval of Level of Care.

(1) In determining whether the applicant has mental or
physical conditions that can only be cared for in a nursing
facility, or equivalent care provided through an alternative
Medicaid health care delivery program, the department shall
document that at least two of the following factors exist:

(a) Due to diagnosed medical conditions, the applicant
requires at least substantial physical assistance with activities of
daily living above the level of verbal prompting, supervising, or
setting up;

(b) The attending physician has determined that the
applicant's level of dysfunction in orientation to person, place,
or time requires nursing facility care; or equivalent care
provided through an alternative Medicaid health care delivery
program; or

(c) The medical condition and intensity of services indicate
that the care needs of the applicant cannot be safely met in a less
structured setting, or without the services and supports of an
alternative Medicaid health care delivery program.

(2) The department shall assign a level of care based upon
the severity of illness, intensity of service needed, anticipated
outcome, and setting for the service. The department shall not
assign a more intense level of care if, as a practical matter, the
applicant's care and treatment needs can be met at a less intense
level of care. Levels of care, ranked in order of intensity from
the least intense to the most intense, are:

(a) nursing facility III care;

(b) nursing facility II care;

(c) nursing facility I care; and

(d) intensive skilled care.

R414-502-4. Criteria for Nursing Facility III Care.

The following criteria must be met before the department
may authorize Medicaid coverage for an applicant at the nursing
facility III care level:

(1) A physical examination was completed within 30 days
before or seven days after admission;

(2) A registered nurse completed, coordinated, and
certified a comprehensive resident assessment;

(3) A person licensed as a social worker, or higher degree
oftraining and licensure, completed a social services evaluation
that meets the criteria in 42 CFR 456.370;

(4) A physician established a written plan of care;

(5) Allless restrictive alternatives or services to prevent or
defer nursing facility care have been explored; and

(6) When the department has determined necessary, health
care professionals completed and submitted to the department a
psychological or psychiatric evaluation in accordance with 42
CFR 483.20(f). If an applicant is diagnosed with a condition
related to a code within the International Classification of
Diseases, 9th revision, Clinical Modification (ICD-9-CM)
psychiatric code range, the inter-disciplinary team shall submit
its determinations to the department, including the behavior
intervention program if the team determined one to be
necessary. If the team determined that behavior intervention is
unnecessary, it shall include evidence supporting the
determination. All behavior intervention programs shall:

(a) be a precisely planned systematic application of the

methods and experimental findings of behavioral science with
the intent of reducing observable negative behaviors;

(b) incorporate processes and methodologies that are the
least restrictive alternatives available for producing the desired
outcomes;

(c) be conducted only following identification and, if
feasible, remediation of environmental and social factors that
are likely to be precipitating or reinforcing the inappropriate
behavior;

(d) incorporate a process for identifying and reinforcing a
desirable replacement behavior;

(e) include a program data sheet;

(f) include a behavior baseline profile consisting of all of
the following: the applicant's name; the date, time, location, and
specific description of the undesirable behavior exhibited; the
persons present and the conditions existing prior to and at the
time of the undesirable behavior; the interventions used and
their results; and the recommendations for future action; and

(g) include a behavior intervention plan consisting of all
of the following: the applicant's name; the date the plan is
prepared and when it will be used; the objectives stated in terms
of specific behaviors; the names, titles, and signatures of the
persons responsible for conducting the plan; and the methods
and frequency of data collection and review.

R414-502-5. Criteria for Nursing Facility II Care.

The following criteria must be met before the department
may authorize Medicaid coverage for an applicant at the nursing
facility II care level:

(1) The applicant meets all the criteria for nursing facility
III care;

(2) The required intensity of services needed is less than
that for skilled care; and

(3) The applicant has documented service needs for at
least one of the following:

(a) Daily rehabilitative or restorative services provided
under the direction of licensed professional staff, with
documented measurable outcomes of treatment;

(b) Close observation, documentation, and follow-through
to establish the impact of specified services, such as services to
applicants with neurological involvement, hospice services,
diabetes control, or dialysis, any one of which may utilize
laboratory services and physician intervention;

(¢) Training in personal care services to minimize
dependency on staff for completion of activities of daily living;

(d) A behavior intervention program established because
of specified aberrant behavior such as wandering, excessive
sexual drive, destructive or aberrant acting out, prolonged
depression leading to self-isolation or violent acts;

(e) Specialized nursing services for skin and wound care;

(f) Extensive interaction with professional staff to assist
the applicant and family through the final three months of his
anticipated life expectancy;

(g) Any skilled services ordered and given more frequently
than two times each week, but less frequently than required for
skilled care;

(h) Alzheimer's disease, senile dementia, organic brain
disorder, and other diagnosed disease processes that use
specialized documented programs that increase staff
intervention in an effort to enhance the applicant's quality of life
and functional and cognitive status;

(i) Multi-drug resistant, non-compliant tuberculosis
applicants in the active phases of tuberculosis who are court
ordered as a public health or communicable disease placement;
or

(j) A diagnosis of mental retardation with a Level II
determination indicating that the applicant can benefit from
specialized rehabilitative services. The department shall pay a
provider for services provided for an applicant in this category



UAC (As of December 1, 2007)

Printed: December 18, 2007

Page 100

an individual add-on rate depending on the specialized
rehabilitative services provided to meet his needs.

R414-502-6. Criteria for Nursing Facility I Care.

The following criteria must be met before the department
may authorize Medicaid coverage for an applicant at the nursing
facility I care level:

(1) The applicant meets all the criteria for nursing facility
II care;

(2) The services are provided by a nursing facility certified
pursuant to 42 CFR 409.20 through 409.35, or a swing bed
hospital approved by the federal Health Care Financing
Administration to furnish nursing facility I care in the Medicare
program;

(3) The applicant has exhausted Medicare benefits or has
been denied by Medicare for reasons other than level of care
requirements;

(4) The applicant requires specialized and complex care
documented in the applicant's medical record; and

(5) The criteria in 42 CFR 409.31 through 409.35,
requirements for coverage of post-hospital skilled nursing
facility care, are satisfied.

R414-502-7. Criteria for Intensive Skilled Care.

The following criteria must be met before the department
may authorize Medicaid coverage for an applicant for intensive
skilled care:

(1) The applicant meets all the criteria for nursing facility
I care. However, the following routine skilled care does not
qualify as intensive skilled care under R414-502-6(5) in making
a determination under this section:

(a) skilled nursing services described in 42 CFR
409.33(b);

(b) skilled rehabilitation services described in 42 CFR
409.33(c);

(c) routine monitoring of medical gases after a therapy
regimen;

(d) routine levin tube and gastrostomy feedings; and

(e) routine isolation room and techniques.

(2) The applicant has exhausted Medicare benefits or has
been denied by Medicare for reasons other than level of care
requirements;

(3) The applicant requires and receives at least five hours
daily of direct licensed professional nursing care, including a
combination of specialized care and services, and assessment by
a registered nurse and observation on a 24-hour basis;

(4) The attending physician has made any one of the
following determinations:

(a) there is presently no reasonable expectation that the
applicant will benefit further from any care and services
available in an acute care hospital that are not available in a
nursing facility;

(b) the applicant's condition requires physician follow-up
at the nursing facility at least once every 30 days; or

(5) An interdisciplinary team may indicate a therapeutic
leave of absence from the nursing facility is appropriate either
to facilitate discharge planning or to enhance the applicant's
medical, social, educational, and habilitation potential,

(6) Except in extraordinary circumstances, the applicant
has been hospitalized immediately prior to admission to the
nursing facility;

(7) The applicant has been continuously approved for
skilled care, either through Medicare or Medicaid, since
admission to the nursing facility;

(8) The attending physician has written and signed
progress notes at the time of each physician visit reflecting the
current medical condition of the applicant; and

(9) If an applicant was previously approved for intensive
skilled care and later downgraded to a lower care level, then,

even though he was not discharged from a hospital, he may
return to intensive skilled care instead of being hospitalized in
an acute care setting if:
(a) a complication occurs involving the condition for
which he was originally approved for intensive skilled care; and
(b) it has been less than 30 days since the termination of
the previous intensive skilled care.

R414-502-8. Criteria for Intermediate Care for the Mentally
Retarded.

The following criteria must be met before the department
may authorize Medicaid coverage for an applicant in an
intermediate care facility for the mentally retarded:

(1) The applicant is mentally retarded, except that even if
the applicant is mentally retarded, he will not qualify for care in
an intermediate care facility for the mentally retarded if the
applicant is ambulatory, continent, only moderately or mildly
mentally retarded without complicating conditions, is in need of
less than weekly intervention by or under the supervision of a
health care professional or trained habilitative personnel, and is
capable of daily attendance in work settings or day treatment.
Day treatment is training and habilitation services outside the
nursing facility that are:

(a) intended to aid the self-help and self-sufficiency skill
development of a mentally retarded resident;

(b) sufficient to meet the specialized rehabilitative service
requirements of 42 CFR 435.1009 for the mentally retarded; and

(c) coordinated with the active treatment program of the
intermediate care facility for the mentally retarded.

(2) The applicant has at least one of the following
conditions:

(a) Is severely or profoundly retarded;

(b) Is under six years of age;

(c) Isseverely multiply handicapped in that he has at least
two of the conditions identified in the definition of mental
retardation found in the Diagnostic and Statistical Manual of
Mental Disorders IV, Revised, 1994;

(d) More than once per week is physically aggressive or
assaultive towards himself or others;

(e) Is a security risk or wanders away at least once per
week;

(f) Is diagnosed as severely hyperactive;

(g) Demonstrates psychotic-like behavior; or

(h) Has conditions requiring at least weekly intervention
by or under the supervision of a health care professional or
trained habilitative personnel.

KEY: Medicaid
November 15, 2007
Notice of Continuation August 27, 2004
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R432. Health, Health Systems Improvement, Licensing. April 13,2006 26-21
R432-31. Transferable Physician Order for Life-Sustaining Notice of Continuation November 21, 2007
Treatment.
R432-31-1. Legal Authority.
This rule is adopted pursuant to Title 26, Chapter 21.

R432-31-2. Purpose.

This rule provides for the orderly communication and
transfer of physician orders that outline individual preferences
for life-sustaining treatment when an individual transfers from
one licensed health care facility to another.

R432-31-3. Definitions.

"Advance directive" means a written instruction, such as a
living will or durable power of attorney for health care,
recognized under State law relating to the provision of health
care when an individual is incapacitated.

R432-31-4. Transferable Physician Order.

(1) A physician may enter a individual's preferences and
the physician's orders for life- sustaining treatment on a
transferable physician order form. The Department shall, in
consultation with the Health Facility Committee, design a
uniform transferable physician order for life-sustaining
treatment form that may be used by physicians and health care
facilities.

(2) Upon admission to a health care facility or acceptance
to a home health agency, the facility or agency shall make a
good faith effort to determine whether the individual's physician
has completed a transferable physician order for life-sustaining
treatment.

(a) Health care facilities shall inform each individual, or if
the individual does not have the capacity to act, the individual's
family or legal representative, about transferable physician
orders for life-sustaining treatment in the same manner as
required for providing information about advance directives.

(b) The facility shall offer each individual an opportunity
to complete a transferable physician order for life-sustaining
treatment upon admission to the facility.

(c) The facility shall place the transferable physician order
for life-sustaining treatment in a prominent part of the
individual's current medical record.

(3) A physician or licensed practitioner, as defined in
R432-1-3(69), must sign the transferable physician order for life
sustaining treatment.

(4) Ahealth care facility or its employee that makes a good
faith effort to follow the instructions in a transferable physician
order for life-sustaining treatment is not subject to any
Department sanction as a result of those good faith efforts.

(5) The facility shall review the transferable physician
order for life-sustaining treatment with the individual, or if the
individual does not have the capacity to act, the individual's
family or legal representative, when any of the following occur:

(a) there is a substantial, permanent change in the
individual's health status;

(b) the individual is transferred from one care setting to
another; and

(c) the individual's treatment preferences change.

(6) The transferable physician order for life-sustaining
treatment is fully transferable between all licensed health care
facilities.

(7) A transferring licensed health care facility shall send
the physician order for life-sustaining treatment, if it exists, with
the individual to the receiving facility. The receiving facility
and health care providers at the receiving facility shall honor the
physician order for life-sustaining treatment until it has been
properly changed or voided.

KEY: health facilities
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R432. Health, Health Systems Improvement, Licensing.
R432-40. Long-Term Care Facility Immunizations.
R432-40-1. Legal Authority.

This rule is adopted pursuant to Title 26, Chapter 21.

R432-40-2. Purpose.

Influenza and pneumococcal immunizations are
recommended for persons aged 65 years and older and for
persons of any age who have medical conditions that place them
at high risk for complications of influenza. The purpose of this
rule is to require long term care facilities to have policies and
procedures in place to protect vulnerable patients and residents
from vaccine preventable illnesses.

R432-40-3. Definitions.

As used in this rule:

"Long-term care facility" means a nursing care facility,
small health care facility, assisted living type I and type II,
intermediate care facility for the mentally retarded, and swing
bed unit of a general acute care hospital

"Pneumococcal immunization" means an immunization
using the 23-valent pneumococcal polysaccharide vaccine
(PPV23).

R432-40-4. Policy and Procedures.

Each long-term health care facility shall implement written
policies and procedures that include:

(1) a comprehensive assessment and immunization
program for residents and employees;

(2) how and when to provide the influenza and
pneumococcal immunizations;

(3) standing orders from a qualified health care practioner
to ensure residents obtain influenza and pneumococcal
immunizations;

(4)  collection and recording of resident-specific
immunization history information for each resident admitted to
the facility;

R432-40-5. Immunization Offer and Exemptions.

(1) Each long-term health care facility shall make available
to all employees an influenza immunization during the
recommended vaccine season. The facility shall be deemed to
have made influenza immunization available if the facility
documents that each employee on staff had the opportunity to
receive an influenza immunization under their existing health
plan coverage. If the employee does not have health plan
coverage for influenza immunization, then the facility shall be
deemed to have made influenza immunization available if the
facility documents that each employee on staff had the
opportunity to receive an influenza immunization at a cost to the
employee that is at or below that charged by their local health
department.

(2) Each long-term health care facility shall document
circumstances beyond its control that prevent it from providing
immunizations, such as non-availability of vaccine. If the
facility is unable to obtain the necessary vaccines, it shall
provide documentation and request an alternative plan from the
local health department or Utah Department of Health.

(3) The following are exempt from influenza and
pneumococcal immunizations:

(a) a resident, or the resident's responsible person if the
resident is unable to act for himself, who has refused the
immunization(s) after having been given the opportunity to be
immunized and;

(b) an employee who has refused the immunization(s) after
having been given the opportunity to be immunized,

(c) a resident or employee who has a condition
contraindicated for immunization according to the Centers for
Disease Control and Prevention's Advisory Committee on

Immunization Practice (ACIP) recommendations for influenza
vaccine or for pneumococcal vaccine.

(2) For each resident and employees who is not
immunized, the facility shall document in the resident's or
employee's respective files the reason for not becoming
immunized. The long-term care facility shall annually make
influenza and pneumococcal immunizations available to all
residents and employees who have claimed an exemption. The
long-term care facility shall document each refusal to receive
and medical contraindication to influenza and pneumococcal
immunizations.

R432-40-6. Reporting of Data.

By January 31 of each year, each long-term care facility
shall report to the Utah Department of Health the number of
residents who have received influenza and pneumococcal
immunizations from May 1 to December 31 of the prior year,
even if the resident is no longer in the facility.

R432-40-7. Civil Money Penalty.

The Department may assess up to a $500 civil money
penalty for failure to maintain and report annual immunization
data to the Utah Department of Health, Immunization Program,
by January of each year. The Department may assess up to a
$100 civil money penalty per resident or employee who, for
reasons under the control of the facility, does not obtain an
appropriate immunization(s) or if the facility does not have
documentation of a refusal or medical contraindication.

KEY: health facilities, vaccination
December 19, 2002
Notice of Continuation November 21, 2007
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R432. Health, Health Systems Improvement, Licensing.
R432-151. Mental Disease Facility.
R432-151-1. Legal Authority.

This rule is adopted pursuant to Title 26, Chapter 21.

R432-151-2. Purpose.

The purpose of the rule is to establish program standards
for a mental disease facility (MDF) that is engaged primarily in
providing diagnosis, treatment or care of persons with mental
disease, including medical attention, nursing care and related
services.

R432-151-3. General Provisions.

(1) R432-150 also applies to a Mental Disease Facility.

(2) The Department shall consider the following to
determine whether a facility is an MDF:

(a) The facility specializes in providing psychiatric care
and treatment, with emphasis on active treatment programs
which focus on mental disease.

(b) Fifty per cent or more of the residents in the facility
have a diagnosis of mental disease (using the ICD-9-CM codes)
excluding the following:

(i) 290 through 294.9 and 310 through 310.9 for senility
or organic brain syndrome;

(i) 317 through 319 for mental retardation;

(iii) 314 through 315.9 for individuals suffering
impairment of general intellectual functioning or adaptive
behavior similar to that of mentally retarded persons; and

(iv) 309 and 316 for Adjustment Reaction or Psychic
factors associated with disease classified elsewhere.

(3) A facility that is determined to be an MDF according
to this rule must be licensed as a mental disease facility.

(4) When a facility census identifies 40 per cent or more
of the resident population with a mental disease diagnosis, the
Department may request the facility to submit a completed Utah
Level of Care Survey (ULOCS).

R432-151-4. Definitions.

(1) See common definitions in rule R432-1-3.

(2) Special definitions.

(a) "Utah Level of Care Scale" means the results of an
empirical, validated assessment of resident level of function
using the Utah Level of Care Survey instrument.

(b) "Utah Level of Care Survey" means a survey which
includes a set of behavioral observations that provide a cross-
sectional profile of resident functional deficits and care needs.
The scale defines six service pattern types which reflect
simultaneous consideration of physical and psychosocial care
needs.

R432-151-5. Treatment Programs.

The facility shall develop and maintain standards through
written policies and procedures for staff participation and for
resident services.

(1) Goals, objectives, and available programs for treatment
of mental disease shall be developed in such a manner that
performance and effectiveness can be measured.

(2) These standards shall comply with the rules and shall
encourage both quality of care and quality of life.

R432-151-6. Program Standards.

(1) Each resident shall receive individualized treatment,
which includes at least the following:

(a) Provision of treatment services, regardless of the
source(s) of financial support;

(b)  Provision of services in the least restrictive
environment possible;

(c) Provision of an individualized resident care plan which
has regular periodic review;

(d) Invitation for active participation by residents and their
responsible parent, relative, friend, or guardian in the
development of resident care plans;

(e) Competent, qualified, and experienced professional
staff to implement and supervise the resident care plan.

(2) The facility shall develop policies to assure that
services are provided with sufficient resources (such as program
funds, staff, equipment, supplies, and space) to meet resident
needs.

(3) The facility shall maintain programs, beds, and
services that are available 24 hours a day, seven days a week.

(4) Written policies and procedures shall define what
action is to be taken when maladaptive behavior exceeds criteria
for program participation.

(5) Services not directly provided within the facility must
have written agreements or arrangements to obtain such services
whenever they are authorized or prescribed. Such services may
include special assessments or therapeutic treatment programs.

(6) The facility shall establish written policies and
procedures which include:

(a) Admission criteria which describe selection of the
population served, including age groups and other relevant
characteristics;

(b) The intake process;

(c) Criteria for resident participation in programs;

(d) Specific treatment modalities;

(i) Identify services provided in the modality; and

(i1) Identify goals and objectives of the modality;

(e) Crisis intervention and emergency services;

(f) Use of involuntary medication or physical restraints;

(g) Restrictive procedures;

(h) Methods to collect, process, report, and disseminate
resident assessment data;

(i) Case coordination and case management;

(j) Development and periodic review of plans of treatment;

(k) Discharge planning;

(1) Staff in-service needs;

(m) Responsibility for medical and dental care;

(n) Provisions for family participation in the treatment
program;

(o) Arrangements for clothing, allowances, and gifts;

(p) Provisions to allow resident departure from the facility
as part of activities offered in the program;

(qQ) When the resident leaves the facility against medical
advice.

(7) The facility shall develop job descriptions to delineate
the roles and responsibilities of team members and to establish
supervisory and organizational relationships.

(8) The professional staff shall determine qualifications
required to assume specific responsibilities.  Individual
personnel files shall contain documentation to verify whether
health care staff meet state and local requirements for
certificates, licenses, or registrations.

(9) There shall be a written and dated consent form signed
by the resident or the resident's legal guardian for the use of,
participation in, or performance of the following:

(a) Surgical procedures;

(b) Procedures that place the resident at risk;

(c) Transfer;

(d) Other procedures where consent is required by law.

(10) The resident shall be allowed visitors, regardless of
age, unless such visits are clinically contraindicated, and if so,
the reasons must be documented by the professionals who made
this decision.

(11) Areas shall be provided for residents to visit in
private, unless such privacy is contraindicated and documented
in the resident's record and plan of treatment.

R432-151-7. Environment.
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(1) Each facility shall establish an environment to enhance
a positive self-image of residents and preserve individual
dignity.

(a) Programs which assume responsibility for security and
yet maintain an open-door policy are encouraged.

(b) Treatment programs shall be conducted without
disruption of, or disturbance to, other facility programs.

(2) The facility shall be designed, constructed, equipped,
and operated to promote efficient and effective conduct of
treatment programs and to protect health and safety both for the
residents served and for the staff.

(3) The facility shall meet environmental needs of the
residents.

(4) The facility shall provide adequate space for the
program to carry out its goals.

(a) When resident needs or program goals include outdoor
activity, areas and facilities shall be provided.

(i) Natural terrain and community resources may provide
options for outdoor activities.

(ii) Other areas appropriate to resident activities may
include an auditorium, stage, swimming pool, canteen, etc. (iii)
Activities may take place within the community setting in
affiliation with churches, schools, organizations, etc.

(b) Content of program plans shall describe circumstances
for use of available resources, and when necessary, have written
affiliation agreements.

(c) Recreational equipment must be maintained in working
order.

(5) Design, location, and furnishings of program areas
shall accommodate residents and visitors. The need for privacy
or support from staff as well as goals of the facility programs
shall be taken into consideration.

(6) Clocks and calendars shall be provided to promote
awareness of time and season.

(7) Books, current magazines, and daily newspapers shall
be available to the residents.

(8) Areas shall be available for a range of social activities
from two-person conversations to group activities. Areas shall
also be available where a resident can be alone when this is not
in conflict with the individual's treatment program.

(9) Noise-producing equipment and appliances shall not
interfere with other activities or the therapeutic program.
Written policies and procedures shall address the use and
location of this equipment such as radios, televisions, record
players, musical instruments, tape players, etc.

(10) Space and general equipment shall be provided for
table games and pursuit of individual hobbies.

(a) Equipment and games shall be accessible to residents.

(b) Hobby supplies, as well as arts and crafts materials
used in therapeutic activity, shall be available according to
residents' cultural or educational backgrounds and needs under
the management of Activity Services.

(11) Dining areas shall be pleasant and promote a
congenial, relaxed atmosphere.

(a) Dining rooms shall be supervised during meals by staff
personnel to provide assistance and to ensure that each resident
receives adequate amounts and varieties of foods.

(b) Food shall be served in an attractive and appetizing
manner, as planned in menus, and at realistic mealtimes.

(c) Menus shall provide color and variety in meeting
nutritional needs.

(d) Provisions shall be made in the menus and dining areas
to cover special occasions, holidays, and weekends.

(e) The facility shall make available an area which allows
resident access for preparation and serving of food, beverages,
or snacks. Facility policy shall establish guidelines for resident
use, such as leisure time activity, or, to offer rehabilitation or
habilitation in a therapeutic environment.

(f) Bedrooms shall be assigned on the basis of the

resident's need for group support, privacy, or independence.

(i) Rooms shall have doors for privacy, and an appropriate
bed with mattress, pillow, fresh linens, and blankets furnished
by the facility.

(i) There shall be closet or storage space for personal
items and clothing which the resident has and shall be allowed
to use or wear.

(iii) The selection of residents assigned to a room shall be
appropriate to the ages, development, and needs of the resident
and to the goals of the program.

(iv) When rooms are shared, individual privacy must be
provided by curtains, by partitions or by furniture arrangement.

(v) Provision shall be made for residents who need extra
sleep, who have sleep disturbances, or who need greater
privacy.

(g) Residents shall be encouraged to maintain their
sleeping and living areas and perform other day-to-day
housekeeping activities to support non-impaired functioning, or
to learn rehabilitation or habilitation responsibilities. Staff
assistance and equipment shall be provided as needed.

(h) Residents shall be allowed to keep and display
personal belongings and to add personal decorations to their
rooms. The facility shall have written policies to govern use of
decorative displays.

(i) Grooming and personal hygiene articles shall be readily
accessible and shall be appropriate to the age, behavior, and
clinical status of the resident.

(i) If access to potentially dangerous grooming aids or
other personal items is contraindicated, a resident's personal
articles may be kept under lock and key by the staff.

(ii) The professional staff must explain to the resident the
conditions under which the articles may be used.

(i) The treatment plan must also incorporate such
restrictions and use.

(j) Good standards for grooming and personal hygiene
including bathing, oral hygiene, care of hair and nails, and toilet
habits shall be taught or maintained. Individual resident goals
shall be written in the plans of treatment.

(k) Clothing shall be appropriate.

(i) Clothing shall be in good repair, of proper size, suited
to the climate, and similar to clothing worn in the community.

(i) Training and assistance in the selection and proper
care of clothing shall be available as needed.

(iii) Training goals must be incorporated into the resident
care plan.

(iv) An adequate amount of clothing shall be available to
permit laundering, cleaning, and repair.

(1) Toilet and bathing facilities shall afford privacy with
doors, toilet seats, partitions, and shower curtains.

(m) There shall be opportunity to participate in social
events with persons of the opposite sex under adequate
supervision.

(n) The resident shall retain possession of personal items
such as tobacco products, cosmetics, watches, appliances, and
money, except where possession may be restricted in the
resident care plan.

(o) The resident shall have access to a personal funds
account maintained by the business office or as specified by
facility policy. Personal resource funds which a resident may
have should be kept in this account.

R432-151-8. Construction and Physical Environment.
Refer to R432-5, Nursing Facility Construction.

R432-151-9. Administration and Organization.

(1) Program Director.

(a) The program director shall be a qualified health
professional with a minimum of one year's experience in an
established program for treatment of mental disease.
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(b) The program director shall have a degree in
administration, psychology, social work, nursing, or medicine
and be licensed, certified or registered by the Utah Department
of Commerce.

(c) The program director shall be appointed in writing by
the governing body, and shall be accountable for the overall
function of the program.

(d) The program director shall be accountable, whether by
performance or by delegation, for the following functions:

(i) Develop written short-term and long-term goals for the
treatment program,

(ii) Develop written policy and procedures, review them at
least annually, and revise as necessary. Dates of review shall be
documented;

(ii1) Utilize quality assurance methods to assess efficiency
and effectiveness of the program;

(iv) Supervise the development and implementation of
each resident's individualized resident care plan;

(v) Supervise appropriate delivery of program modalities
and services;

(vi) Integrate various aspects of the treatment program;

(vii) Maintain thorough clinical records for each resident;

(viii) Establish periodic reviews of each resident care plan;

(ix) Provide orientation for each new employee to acquaint
them with the philosophy, organization, practices, and goals of
the treatment program;

(x) Provide in-service training for any employee who has
not achieved the desired level of competence;

(xi) Promote continuing education opportunities for all
employees to update and improve their skills.

(2) Professional Staff.

(a) The facility shall have administrative, qualified health
care professional, and support staff available to assess and
address resident needs within its scope of services.

(b) Qualified professional staff includes psychiatrists,
physicians, clinical psychologists, social workers, licensed
nurses, and other health care professionals in sufficient number
to provide services offered by the facility.

(c) When qualified professional staff members other than
nursing staff are not available on a full-time basis, they shall be
available on a part-time basis or by contract agreement to fulfill
the requirements and needs of the treatment programs offered.

(d)  The professional staff shall determine what
qualifications are required to assume specific responsibilities.

(i) All members of the treatment team who have been
assigned specific responsibilities shall be qualified for that
position by training and experience.

(i) Services shall be supervised by qualified, licensed
personnel.

(e) All staff shall be licensed, certified or registered as
required by the Utah Department of Commerce, Division of
Occupational and Professional Licensing.

(i) The facility shall maintain documentation and copies of
the license, certification, or registration for Department review.

(ii) Failure to ensure that employees are current for
licensure, certification or registration may result in sanctions to
the facility license.

(f) The facility shall have a Health Surveillance policy
which conforms with R432-150-10(4).

(3) Orientation.

(a) These rules shall apply in addition to R432-150-10(5).

(b) All new employees shall be oriented to job
requirements, personnel policies, and job training beginning the
first day of employment.

(c) Documentation shall be signed by the employee and
supervisor to indicate basic orientation has been completed
during the first three months of employment.

(d) New employees shall receive orientation to the
following:

(i) Administration, organization, policies and procedures,
job training, responsibilities, and philosophy of the treatment
program;

(i) Resident rights;

(iii) Safety and security procedures for fire, disaster, and
AWOL;

(iv) Symptoms of residents with maladaptive behaviors;

(v) Training how to respond appropriately to residents'
sexual behavior;

(vi) Suicide precautions;

(vii) Procedures for first aid and medical emergencies;

(viii) Medical recording or charting; medication sheets if
pertinent to the job assignment;

(ix) Reporting abuse, neglect and exploitation; and

(x) Quality assurance objectives.

(e) Registered nurses and licensed practical nurses will
receive additional orientation to the following:

(i) Concepts of treatment for residents with mental disease;

(i1) Roles and functions of nurses in treatment programs
for residents with mental disease;

(iii) Nursing policy and procedure manuals;

(iv) Psychotropic medications.

(4) Staff growth and development.

(a) These rules shall apply addition to R432-150-10(6).

(b) In-service sessions shall be planned in advance and
shall be held at least quarterly.

(c) In-service education shall be available to all
employees.

(1) Aides shall receive at least the following training:

(A) Basic health - to learn nursing skills in non-
complicated nursing situations;

(B) Basic first aid;

(C) Communications;

(D) Introduction to human services;

(E) Understanding behavior - the resident's and the staff's;
appropriate and inappropriate behaviors; responsibility to report
undesirable behaviors to supervisors.

(i) Licensed professional staff shall receive continuing
education to keep informed of significant new developments
and skills.

(iii) The facility should make use of opportunities outside
the facility, such as workshops, institutes, seminars, and formal
classes to supplement the facility's program of continuing
education.

R432-151-10. Resident Evaluation.

(1) Evaluation - Recognition of mental health needs and
intervention/treatment for residents should be considered,
documented, and implemented.

(2) At least two of the following criteria, which can be
verified through medical record documentation, shall be used to
identify whether there is a need for evaluation of mental disease:

(a) When there are marked changes in the person's
behavior;

(b) When behavioral and socially functional strengths
become weaknesses, and to what extent this has occurred;

(c) When the mood of a resident is prolonged,
exaggerated, and not in keeping with the circumstances of the
attending situation and environment;

(d) When these abnormal exaggerated states extend over
unusually long periods of time, whether lasting for days, weeks,
or months; criteria for abnormal behavior involves depth,
duration, and situations;

(¢) When observations of behavior take into account the
resident's postures, gestures, tone of voice, walk, ideas
expressed, intellectual symptoms, emotions/emotional
responses, and degree of motor activity;

(f) When there are special supervisory precautions
recommended for the health and safety of the resident
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(situations such as suicidal; runaway; careless smoker; history
of non-compliance with medication).

(3) Service patterns shall be determined using the Utah
Level of Care Survey. The outcome may affect whether the
facility should be considered an MDF.

R432-151-11. Admission.

(1) This section shall apply in addition to R432-150-13.

(2) Admission shall be determined by treatment program
criteria and the needs of the residents.

(a) Admission criteria shall be clearly stated in writing in
facility policies.

(b) Acceptance of a resident for treatment shall be based
on the following:

(i) The resident requires treatment appropriate to the
environmental restrictions and level of care provided by the
facility;

(ii) The treatment required is appropriately provided
within the program;

(iii) Alternative placement for less intensive care or less
restrictive environment is not available.

(c) Admitting personnel will inform applicants during the
intake process about the following:

(i) Services that are available;

(ii) Activities and goals of the treatment program;

(iii) Information shall be obtained during the intake
process to facilitate development of a preliminary resident care
plan.

R432-151-12. Resident Rights.

(1) These rules shall apply in addition to R432-150-12 and
shall provide emphasis to resident rights.

(2) The facility shall support and protect the resident's
basic rights as follows:

(a) being allowed to take responsibility for oneself;

(b) to be free to exercise judgement;

(c) to exist as an individual;

(d) to preserve unimpaired functions.

(3) These rights shall include the following:

(a) The resident has the right to receive treatment that does
not create irreversible conditions.

(b) Residents shall be allowed to conduct private telephone
conversations with family and friends.

(i) When therapeutic indications necessitate restrictions on
visitors, telephone calls, or other communications, those
restrictions shall be evaluated for therapeutic effectiveness by
responsible staff at least every seven days.

(ii) Evaluations and determinations will be documented.

(iil) When limitations on visitors, telephone calls, or other
communications are indicated for practical reasons due to
expense of travel or long distance telephone calls such
limitations shall be determined with participation of the resident
and other persons involved.

(c) Eachresident shall have the right to request the opinion
of a consultant at his or her expense, or to request an in-house
review of the individual treatment plan.

(d) Each resident shall be informed of his or her rights in
a language and vocabulary the resident should understand.

(e) The resident shall have the right to be fully informed
about the following:

(i) Rights and responsibilities of residents, including rules
governing resident conduct and types of infractions that can
result in restrictions or discharge.

(ii) Staff members who are responsible for resident care,
their professional status, their staft relationship, and reasons for
changes in staff;

(iii) Type of care, procedures, and treatment the resident
will receive;

(iv) Use and disposition of special observation and

audiovisual techniques;

(v) Risks, side effects, and benefits of medications and
treatment procedures used;

(vi) Alternate treatment procedures that are available;

(vii) The right to refuse specific medications or treatment
procedures and medical consequences as aresult of such refusal;

(viii) Costs to be borne by the resident or family, and
itemized cost, whenever possible, of services or treatment
rendered;

(ix) Sources of reimbursement and any limitations placed
on duration of services.

(f) The resident shall be informed immediately whenever
aright is taken away and why. The circumstances to regain the
right shall also be explained.

(g) Residents shall have the right to free exercise of
religious beliefs and to participate in religious worship services.
No individual will be coerced or forced into engaging in any
religious activity.

R432-151-13. Resident Care Plans.

(1) These rules shall apply in addition to R432-150-13 and
shall provide emphasis regarding resident care plans.

(2) The written resident care plan shall be based on a
complete assessment of each resident, and should include the
resident's physical, emotional, behavioral, social, recreational,
legal, vocational, and nutritional needs.

(a) The facility staff shall obtain, review, and update
assessment data.

(b) When information has been obtained by other facilities
or agencies prior to the resident's admission, reports should be
obtained which cover the required assessments.

(3) The preliminary resident care plan shall be completed
within seven days of admission.

(a) Plans must be reviewed on a monthly basis for the first
three months; thereafter at intervals determined by the
interdisciplinary team but not to exceed every other month at
approximately 60-day intervals.

(b) When a resident is discharged and readmitted, a new
resident care plan must be developed.

(4) A physician or nurse practitioner shall assess each
resident's physical health within five days prior to or within 48
hours after admission.

(a) A history and physical exam shall be done which
includes appropriate laboratory work-up;

(b) a determination of the type and extent of special
examinations, tests, or evaluations needed; and

(c) when indicated, a thorough neurological exam.

(5) A written comprehensive health assessment, compiled
by professional staff members, shall include the following:

(a) Alcohol and drug history including the following:

(1) drugs used in the past;

(ii) drugs used recently, especially within the preceding 48
hours;

(iii) drugs of preference;

(iv) frequency with which each drug is used;

(v) route of administration of each drug;

(vi) drugs used in combination;

(vii) dosages used;

(viii) year of first use of each drug;

(ix) previous occurrences of overdose, withdrawal, or
adverse drug reactions;

(x) history of previous treatment received for alcohol or
drug abuse;

(b) Degree of physical disability and indicated remedial or
restorative measures including:

(i) nutrition,

(i1) nursing,

(iii) physical medicine, and

(iv) pharmacologic intervention;
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(c) Degree of psychological impairment and appropriate
measures to be taken to relieve treatable distress or to
compensate for non-reversible impairments;

(d) Capacity for social interaction and what appropriate
rehabilitation or habilitation measures are to be undertaken,
including group living experiences and other activities to
maintain or increase the individual's capacity to independently
manage daily living.

(e) A written emotional or behavioral assessment of each
resident shall be entered in the resident's record. The
assessment shall include the following:

(i) Ahistory of previous emotional or behavioral problems
and treatment;

(ii)) The resident's current level of emotional and
behavioral functioning;

(iii) A psychiatrist's evaluation within 30 days prior to or
within one week after admission;

(iv)  When indicated, a mental status assessment
appropriate to the age of the resident;

(v) When indicated, psychological assessments which
include intellectual and personality testing;

(vi) Other functional assessments such as language, self-
care ability, and visual-motor coordination.

(f) A written social assessment of each resident shall
include information about the following:

(i) Home environment;

(i) Childhood history;

(iii) The resident's family circumstances; the current living
situation; social, ethnic, and cultural background; sexual abuse;
(iv) Resident and family strengths and weaknesses;

(v) Military service history if applicable;

(vi) Financial resources;

(vii) Religion;

(g) A written activities assessment of each resident shall
include information about current skills, talents, aptitudes,
interests, and attitudes.

(h) A nutritional needs assessment shall be conducted and
documented.

(i) When appropriate, a written vocational assessment of
the resident shall include:

(i) Previous occupations including brief descriptions of the
type of work, duration of employment, reasons for leaving, etc.;

(i) Education history, including academic or vocational
training;

(iii) Past experiences and attitudes toward work, present
motivations, areas of interest, and possibilities for future
education, training, or employment.

(j) When appropriate, a written assessment of the resident's
legal status shall include:

(i) A history with information about competency, court
commitment, prior criminal convictions, any pending legal
actions;

(i) The urgency of the legal situation;

(iii) How the individual's legal situation may influence
treatment.

(k) The facility shall develop procedures which describe
early intervention for symptoms that are life-threatening, are
indicative of disorganization or deterioration, or may seriously
affect the treatment process.

(1) The resident care plan shall comply with R432-150-
13(4) and include the following:

(i) Treatment goals expressed as standards of achievement;

(ii) Services or treatment to be provided (based on
assessments), at what intervals, and by whom;

(iii) Nutritional requirements;

(iv) Security precautions;

(v)  Precautions and interventions for maladaptive
behaviors;

(vi) Restrictions or loss of privileges, if any; factors to

regain privileges;

(vii) Date the plan was initiated and dates of subsequent
reviews;

(viii) Discharge planning.

R432-151-14. Active Treatment.

(1) Active treatment programs shall provide services
reasonably expected to improve the resident's condition.

(2) Active Treatment services shall be offered in an
environment that encompasses as many physical, interpersonal,
cultural, therapeutic, rehabilitative, and habilitative components
as necessary to achieve this purpose.

(3) Active treatment shall fulfill these objectives:

(a) To modify or minimize symptoms and conditions
contributing to the need for treatment;

(b) To promote humane conditions, such as abilities to
relate constructively, to care, and to fulfill human needs
(affection, recognition, self-esteem, self-realization) within
individual capabilities.

(c) If the planned or prescribed activities are primarily
diversional in nature and thus provide only some social or
recreational outlet for the resident, they shall not be regarded as
active treatment to improve the resident's condition.

(d) Administration of a drug or drugs expected to
significantly alleviate a resident's symptoms shall not of itself
constitute active treatment.

(e) An active treatment program shall include the
following components:

(i) Supervision by a physician.

(i) An interdisciplinary professional evaluation.

(A) that is completed preferably before admission to the
facility and definitely before the facility requests payment;

(B) that consists of complete medical diagnosis, social and
psychological evaluations, and evaluation of the individual's
need for psychiatric care;

(C) that is made by a psychiatrist (physician), a social
worker, and other professionals, at least one of whom is
qualified by at least one year of experience in treatment of
residents with mental disease.

(iii) Periodic reevaluation (preferably on a quarterly basis,
but not to exceed six month intervals) medically, socially, and
psychologically by the staff involved in carrying out the
resident's individual plan of care. This reevaluation must
include review of the individual's progress toward meeting the
plan objectives, appropriateness of the plan of care, assessment
of continuing need for institutional care, and consideration of
alternative methods or placement for care.

(iv) An individualized written plan of care that sets forth
measurable goals or objectives stated in terms of desirable
behavior and that prescribes an integrated program of activities,
experiences, or therapies necessary for the individual to reach
those goals or objectives.

(v) A post-institutional plan, as part of the individual plan
of care, developed by the interdisciplinary team prior to
discharge. This plan must include considerations for follow-up
services, protective supervision if necessary, and other services
available as needed in the resident's new environment.

(vi) The resident's regular participation in professionally
developed and supervised activities, experiences, or therapies in
accordance with the resident's individualized plan of care.

R432-151-15. Special Treatment Procedures.

(1) The facility shall identify special treatment procedures
that require justification for use, and shall develop standards
governing the use of these procedures consistent with resident
rights and facility policy.

(2) Standards must include:

(a) Use of seclusion and time out;

(b) Prescription and administration of drugs;
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(c) Use of involuntary medication;

(d) Use of procedures that involve physical risk for the
resident;

(e) Use of procedures to treat maladaptive behaviors other
than use of painful stimuli.

(3) Use of painful stimuli is not allowed.

(4) Indications for use of special treatment procedures
shall be documented in the resident's record.

R432-151-16. Security.

(1) The facility shall follow its established written
procedure in the event of resident AWOL or elopement so that
the resident is returned to the facility in as short a time as
possible.

(2) Inall cases of AWOL, the program director, family or
significant others, and appropriate agencies outside the facility
(police, highway patrol, etc.) shall be notified according to
written facility policy and procedure.

(3) There shall be documentation and review of all aspects
of the AWOL.

(a) Notation of the AWOL must be in the resident record
with more detail in an incident report kept by the administrator.

(b) These reports shall be made available for Department
review upon request.

(4)  Facility policy shall define the staff's escort
responsibility, conduct, and liability.

R432-151-17. Industrial Therapy.

(1) Job placement may be an element of resident treatment
and may be offered to provide therapeutic benefit on an
individual basis.

(2) The goal of the industrial program shall include
development of the resident's skills to deal with situations and
problems which happen on the job, to accept responsibility, and
to perform under direction of supervisors.

(3) No resident shall work as a substitute for staff.

(4) The job placement shall comply with local, state, and
federal laws and regulations.

(5) Compensation.

(a) Residents who have a job shall receive pay
commensurate with the economic value of the work.

(b) The resident shall receive appropriate compensation for
labor performed away from the facility.

(c) Residents may be encouraged to perform personal
housekeeping tasks without compensation as part of a
rehabilitation or habilitation program.

R432-151-18. Transfer Agreements.

(1) This section shall apply in addition to R432-150-22.

(2) Each referral to and from the facility shall be governed
by criteria that the most effective treatment in the least
restrictive environment shall be available and accessible to a
resident.

(a) The staff shall assess resident needs and provide
necessary services within the facility according to its treatment
capabilities.

(b) Services of other facilities shall be utilized when the
resident requires care beyond the capabilities of the facility.

(3) Transfer agreements between facilities shall be
obtained.

(a) Continuity of resident care shall be a joint
responsibility between the facilities involved.

(b) Continuity of resident care is assured by providing:

(i) Reason(s) for the referral;

(ii) Information about the resident such as current
treatment, medications, behavior, special precautions;

(iii) Current treatment objectives;

(iv) Suggestions for continued coordination between the
receiving and referring facility;

(v) Information whom to contact, such as significant
others or treatment coordinator.

(4) Residents shall not be transferred to another facility
without prior contact with that facility. The referring treatment
coordinator shall contact the receiving facility immediately or
within 24 hours to insure temporary placement or admission.

(5) All information pertaining to clients shall be kept
confidential and disclosed only by authorized staff to others
directly involved in the resident's care and treatment except
under the following conditions:

(a) When aresident's written informed consent is obtained
to share specific information with appropriate parties;

(b) When an emergency exists with reason to believe there
is imminent danger to the resident or others;

(c) When there is a court order to produce specific records;

(d) When the law enforcement agency requires release of
specific pertinent information.

R432-151-19. Physician Services.

(1) This section shall apply in addition to R432-150-16.

(2) A physician should be responsible to monitor physical
or medical needs; a psychiatrist must be responsible to monitor
mental health needs and medications prescribed for these needs.

(3) General requirements.

(a) Each resident in need of psychiatric services shall be
under the care of a psychiatrist licensed to practice in Utah.

(b) Each resident shall be permitted to choose a personal
psychiatrist.

(c) Psychiatrist responsibilities.

(i) A psychiatrist must complete a psychiatric evaluation
within 30 days prior to, or within one week after, admission.

(ii) Requirements for psychiatrist visits shall be the same
as requirements for physician visits in R432-150-16. EXCEPT:

(A) Whenever possible, visits should be made on
alternating months from physician visits.

(B) The psychiatrist shall see the resident whenever
necessary but at least every other month at approximately 60-
day intervals.

(C) The psychiatrist may have the option to establish and
follow an alternate schedule of visits, but visits must not exceed
four month intervals.

(D) A progress note shall be written in the resident's
record at each visit.

R432-151-20. Nursing Services.

(1) Nursing services shall be available to residents who
require such services.

(2) There shall be nursing staff available according to
Table 1 to meet medical needs.

(a) There shall be 24-hour licensed nurse coverage.

(b) In a skilled nursing facility, a registered nurse shall be
on duty at least sixteen hours per 24-hour period seven days a
week to plan, assign, supervise or provide, and evaluate nursing
care needs of the residents.

(3) All prescribed medications shall be administered by
licensed personnel.

(4) In an intermediate care facility, if the health services
supervisor is a licensed practical nurse, the registered nurse
consultant shall be contacted within three days of a new
admission to review the resident care plan.

(5) Schedules shall be maintained to indicate hours
worked in the treatment program by regularly assigned and
relief registered nurses, licensed practical nurses, and aides.
The facility shall retain staff schedules and payroll records for
at least a 12-month period.

(6) Aides performing housekeeping, dietary, or other
functions shall maintain time records reflecting actual time spent
in nursing care and time spent in other tasks. Time spent in
other tasks will not be included in nursing care staffing ratios.
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(7) Table 1 represents the minimum acceptable standards
for hours of nursing care; additional staffing time may be
necessary to accommodate variables such as staff illness or
vacation, resident census, or status and behavior of residents.

TABLE 1

HOURS OF NURSING CARE PER SKILLED AND INTERMEDIATE LEVEL
RESIDENT

Type of Total Nursing Licensed Nursing
Resident Hours per Resident Hours per resident
per 24 hrs. per 24 hrs.
(RN + LPN + Aide) (RN + LPN only)
SKILLED 2.5 (150 minutes) 30% (45 minutes) (a)
INTERMEDIATE 2.0 (120 minutes) 30% (36 minutes) (a)

(a) Shall not include director of nursing or health services
supervisor in a facility with a resident census over 60.

R432-151-21. Resident Records.

(1) Theserules shall apply in addition to R432-150-25 and
shall provide emphasis regarding resident records.

(2) Contents of the resident record shall describe the
resident's physical and mental health status at the time of
admission, the services provided, the progress made, and the
resident's physical and mental health status at the time of
discharge.

(3) The resident record shall contain the following:

(a) Identifying data that is recorded on standardized forms:

(i) the resident's name;

(i) home address;

(iii) home telephone number;

(iv) date of birth;

(V) sex;

(vi) race or ethnic origin;

(vii) next of kin;

(viii) education;

(ix) marital status;

(x) type and place of last employment;

(xi) date of admission;

(xii) legal status, including relevant legal documents;

(xiii) date the information was gathered; and names and
signatures of the staff members gathering the information.

(b) Information for review and evaluation of treatment
provided to the resident.

(c) Documentation of resident and family involvement in
the treatment program.

(d) Prognosis.

(e) Information on any unusual occurrences, such as
treatment complications; accidents or injuries to or inflicted by
the resident, procedures that place the resident at risk, AWOL.

(f) Physical and mental diagnoses using a recognized
diagnostic coding system.

(g) Progress notes written by the physician, psychiatrist.
nurse, and others involved in active treatment.

(i) progress notes should contain an on-going assessment
of the resident.

(ii) Progress notes shall be written in the resident's record
by each professional discipline at least monthly for the first three
months and every other month thereafter at approximately 60
day intervals.

(iii) Progress notes shall be summaries of notes written at
more frequent intervals, as determined by the condition of the
resident or by facility policy, including the following:

(A) Documentation which supports implementation of the
resident care plan and the resident's progress toward meeting
these planned goals and objectives;

(B) Documentation of all treatment and services rendered
to the resident;

(C) Chronological documentation of the resident's clinical

course;

(D) Descriptions of changes in the resident's condition;

(E) Descriptions of resident response to treatment, the
outcome of treatment, and the response of significant others to
these changes.

(iv) All entries involving subjective interpretation of the
resident's progress should be supplemented with a description
of the actual behavior observed.

(v) Efforts should be made to secure written progress
reports from outside sources for residents receiving services
away from the facility.

(h) Reports of laboratory, radiologic, or other diagnostic
procedures, and reports of medical or surgical procedures when
performed;

(i) Correspondence and signed and dated notations of
telephone calls concerning the resident's treatment.

(j) A written plan for discharge including information
about the following:

(i) Resident's preferences and choices regarding location
and plans for discharge;

(ii) Family relationships and involvement with the
resident;

(iii) Physical and psychiatric needs;

(iv) Realistic, basic financial needs;

(v) Housing needs;

(vi) Employment needs;

(vii) Educational/vocational needs;

(viii) Social needs;

(ix) Accessibility to community resources;

(x) Designated and documented responsibility of the
resident or family for follow-up or aftercare.

(k) A discharge summary signed by the physician and
entered into the resident record within 60 calendar days from the
date of discharge;

(i) In the event a resident dies, the discharge statement
shall include a summary of events leading to the death.

(i) Transfer to another facility for more than 72 hours
shall cause the resident record to be closed with a discharge
summary.

(A) A new record shall be initiated at the time of
readmission.

(B) If the interval from discharge to readmission is less
than 30 days, previous assessments may be reviewed and a copy
brought forward from the prior record. The assessment must be
identified either as an original or as a copy, and include updated
information.

(1) Reports of all assessments.

(m) Consents for release of information, the actual date the
information was released, and the signature of the staff member
who released the information:

(i) The facility may release pertinent information to
personnel responsible for the individual's care without the
resident's consent under the following circumstances:

(A) In a life-threatening situation;

(B) When an individual's condition or situation precludes
obtaining written consent for release of information;

(C) When obtaining written consent for release of
information would cause an excessive delay in delivering
treatment to the individual.

(ii)) When information has been released under the
conditions listed in R432-151-21(3)(m), the transaction shall be
entered into the resident's record, including at least the
following:

(A) The date the information was released;

(B) The person to whom the information was released;

(C) The reason the information was released;

(D) The reason written consent for release of information
could not be obtained;

(E) The specific information released;
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(F) The name of the person who released the information.

(iii) The resident shall be informed of the release of
information as soon as possible.

(n) Pertinent prior records available from outside sources.

(4) The confidentiality of the records of substance abuse
residents shall be maintained according to 42 CFR, Part 2,
"Confidentiality of Alcohol and Drug Abuse Patient Records."

R432-151-22. Quality Assurance.

(1) This section shall apply in addition to R432-150-11.

(2) The quality, appropriateness, and scope of services
rendered shall be reviewed and evaluated on at least a quarterly
basis by an interdisciplinary quality assurance committee.

(3) A written report of findings from each meeting shall be
submitted to the administrator and shall be available for review
by the Department.

(4) Committee composition.

(a) Members of the quality assurance committee shall be
appointed by name in writing by the administrator for a given
term of membership.

(b) The committee shall have a minimum of three members
with representation from at least three different licensed health
care professions.

(5) Methodology for evaluation includes:

(a) Review and evaluation of active and closed resident
records to assure that established policies and procedures are
being followed;

(b) Facility policy and procedure will determine the
method(s) to be followed for selection and review of the
representative sample of active and closed records;

(c) Review and evaluation whether needed services were
provided;

(d) Review and evaluation of coordination of services
whenever appropriate through documentation of written reports,
telephone consultation, or case conferences; and

(e) Review and evaluation of the resident plans of
treatment for content, frequency of updates, and whether
progress notes correspond to goals stated in the resident care
plan.

R432-151-23. Housekeeping.
Housekeeping services shall comply with R432-150-26.

R432-151-24. Penalties.

Any person who violates any provision of this rule may be
subject to the penalties enumerated in 26-21-11 and R432-3-6
and be punished for violation of a class A misdemeanor as
provided in 26-21-16.

KEY: health facilities
March 3, 1995 26-21-5
Notice of Continuation November 21, 2007 26-21-16
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R436. Health, Center for Health Data, Vital Records and
Statistics.
R436-1. Duties of the Department of Health.
R436-1-1. Definitions.
(1) Terms used in this rule are defined in Section 26-2-2.
(2) In addition, "Information for medical and health use
only," means all of the information in the lower portion of the
birth certificate and the similar information on the fetal death
certificate; and the date and sex of the birth, death or fetal death.

R436-1-2. Forms.

All forms, certificates, and reports used in the system of
vital statistics are the property of the Utah Department of
Health, hereinafter referred to as "Department" and are subject
to its rules and regulations. Only forms furnished by the State
Registrar of Vital Statistics, hereinafter referred to as "State
Registrar," shall be used in the reporting of vital statistics or in
making copies thereof. These forms shall be used only for
official purposes.

R436-1-3. Requirements for Preparation of Certificates.

All certificates and records relating to vital statistics must
be prepared on a typewriter or other word processing equipment
with a black ribbon or printed legibly in black, unfading ink.
All required signatures shall be entered in black, unfading ink.
Unless otherwise directed by the State Registrar, no certificate
shall be complete and acceptable for registration that:

(a) does not have the certifier's name typed or printed
legibly under his signature;

(b) does not supply all items of information called for, or
satisfactorily account for their omission;

(c) contains alterations or erasures that would be apparent
on certified copies or would not be as permanent as the record
itself;

(d) does not contain handwritten signatures as required,

(e) is marked "copy" or "duplicate;"

(f) is a carbon copy;

(g) is prepared on an improper form;

(h) contains inconsistent data;

(i) contains an indefinite cause of death which denotes
only symptoms of disease or conditions resulting from disease;

(j) is not prepared in conformity with rules or instructions
issued by the Department.

R436-1-4. Designation of Additional Offices.

(1) Full-time local health officers may be designated by the
Department to serve as the local registrar of vital statistics for
the area they serve as health officer. They shall carry out their
required duties without payment of any additional fee. For areas
of the state not served by a full-time local health officer, the
Department, acting through the State Registrar, shall designate
an individual to serve as local registrar.

(2) The State Registrar shall delegate such duties and
responsibilities to the local registrars as is deemed necessary to
insure the efficient operation of the system of vital statistics.
These may include the following:

(a) The receipt and processing of birth, death, and
spontaneous fetal death records. This includes the receipt of
these records from the person responsible for filing the record,
checking it for accuracy and completeness, making a local copy,
and forwarding the original to the State Registrar at least once
a week.

(b) Issuance of certified copies of birth, death, and fetal
death certificates after receiving written authorization from the
State Registrar. Certified copies shall be issued only from the
following documents:

(i) the original certificate;

(i) a facsimile copy or other electronically transferred
copy from the State Registrar;

(iii) the local registrar's copy of the original certificate.

All forms and procedures used to issue the copies shall be
provided or approved by the State Registrar.

(c) Issuance of burial-transit and disinterment permits and
other designated forms as prescribed by regulation or direction
of the State Registrar.

(d) Acting as the agent of the State Registrar in their
designated area and providing assistance to physicians,
hospitals, funeral directors, and others in matters related to the
system of vital statistics.

(3) The State Registrar, with the approval of the
Department, shall determine the responsibilities and duties of
each office independently.

R436-1-5. Name of Child.

A newborn child's name should be recorded on the birth
certificate as determined by its' parents. If the parents disagree
on the child's name and they have never married each other or
are separated or divorced, the custodial parent shall determine
the child's name. If the parents are married to each other and
cannot agree on the child's name, it may be left blank on the
birth certificate and added later by an Affidavit to Amend a
Record or by court order.

KEY: vital statistics, standards, appointment to office,
custody of children
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R436. Health, Center for Health Data, Vital Records and
Statistics.

R436-2. Infants of Unknown Parentage; Foundling
Registration.

R436-2-1.

The report for an infant of unknown parentage shall be
registered on a foundling certificate of live birth and shall,
unless more definitive information is available:

(a) Show the date and place of finding.

(b) Show the signature and title of the custodian in lieu of
the attendant during delivery.

If the child is identified and a certificate of birth is found
or obtained, the foundling certificate shall be placed in a sealed
file and shall not be open to inspection, except on the order of
a court.

KEY: vital statistics, custody of children
1989 26-2-6
Notice of Continuation November 21, 2007
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R436. Health, Center for Health Data, Vital Records and
Statistics.
R436-3. Amendment of Vital Records.
R436-3-1. Definitions.

For purposes of this rule "putative father" means the man
the birth mother specifies as the birth father.

R436-3-2. Correction of Minor Errors on Birth Certificates.

Amendment of obvious errors, transposition of letters in
words of common knowledge, or omissions may be made by the
Registrar while the original certificate is still in the local office,
based on personal observation, query, or upon the request of a
person with a direct and tangible interest in the certificate as
defined in R436-13-1(1). When such additions or minor
amendments are made by the Registrar, a notation as to the
source of the information, together with the date the change was
made and the initials of the authorized agent making the change,
shall be made on the certificate in such a way as not to become
a part of any certification issued. The certificate shall not be
marked "Amended." After the certificate is registered and the
original has been transmitted to the State Registrar and
processing completed, all corrections must be made by
amendment.

R436-3-3. Amendments to Correct Errors or Omissions.

(1) Whenever facts are not correctly stated in any
certificate of birth, death or fetal death already registered, the
person asserting that the error exists may make an affidavit
under oath on the form prescribed by the State Registrar stating
the corrections necessary to make the record correct. Such
corrections shall be supported by the affidavit of one other
credible person having knowledge of the facts. Such certificate,
as corrected, shall be filed with the state or local registrar.

(2) Ifthe amendment relates to a certificate which has not
been transmitted to the State Registrar, the local registrar shall
review the amendment for adequacy for filing. If the local
registrar finds reason to doubt the adequacy of the amendment
it shall be referred to the State Registrar.

(3) Ifthe amendment relates to a certificate which has been
transmitted to the State Registrar, the amendment shall be
transmitted to the State Registrar who shall review it for
acceptance for registration. If the State Registrar has reason to
doubt the adequacy of the amendment, one or more items of
documentary evidence to support the alleged facts may be
required. A Supplemental Name Report may be used to add a
child's name to its birth certificate when this information was
not given at the time the certificate was registered. This form
must be signed by both parents.

(4) An amendment shall be filed with and become part of
the record to which it pertains. The original certificate shall be
marked "Amended, 1 of 2," or however many parts the
amendment may require. Subsequent parts will be marked
accordingly.

(5) When an amendment is accepted, the State Registrar
shall transmit copies of the amendment to the local registrar in
whose office a copy of the original record is on file.

R436-3-4. Amendment of Medical and Health Data.

(1) Whenever the originally furnished medical and health
data of any record of death, fetal death, or live birth is modified
by supplemental information the certifying physician or medical
examiner having knowledge of this information, may certify,
under penalty of perjury, the changes necessary to make the
information correct. The cause of death information may also
be amended by the physician who performs an autopsy on the
deceased.

(2) This amendment shall be processed in the manner
prescribed in Section R436-3-2 of these rules.

R436-3-5.
Parents.

(1) If the mother was married at any time during the
pregnancy, the name of the husband shall be entered on the
certificate as the father of the child, unless:

(a) paternity has been determined otherwise by a district
court of this state, or

(b) the mother and the mother's husband execute joint or
separate affidavits attesting that the husband is not the father of
the child. The signature of the mother and of the husband shall
be individually notarized on affidavit form(s). In such event,
information about the father shall be omitted from the
certificate, or

(c) the mother executes an affidavit attesting that the
husband is not the father and that the putative father is the
father, and the putative father executes an affidavit attesting that
he is the father, and the husband executes an affidavit attesting
that he is not the father. Affidavits may be joint or individual or
a combination thereof, and each signature shall be individually
notarized. In such event, the putative father shall be shown as
the father on the certificate.

(2) If the mother was not married at any time during the
pregnancy, the name of the father shall not be entered on the
certificate without a declaration of paternity signed by the
mother and the putative father.

(3) In any case in which paternity of a child is determined
by a district court of this state, the name of the father and
surname of the child shall be added to the certificate of birth in
accordance with the finding and order of the court. If the court
order does not specifically change the surname of the child, the
child's surname shall remain the name listed on the original
birth certificate.

(4) Ifthe father is not named on the certificate of birth, no
other information about the father shall be entered on the
certificate.

(5) The affidavit for the declaration of paternity referenced
in this rule shall be on a form provided by the State Registrar.
When completed prior to the registration of the birth certificate
they will be filed with the original birth certificate. When
completed after the birth certificate has been registered they
should be transmitted to the State Registrar for filing.

Acknowledgement of Paternity by Natural

KEY: vital statistics, amendments, fathers, mothers
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R436. Health, Center for Health Data, Vital Records and
Statistics.

R436-4. Delayed Registration of Birth.

R436-4-1. Registration - Ten Days to One Year.

(1) By authority of Subsection 26-2-8(1), certificates of
birth filed after ten days, but within one year from the date of
birth, shall be registered on the standard birth certificate in the
manner prescribed in Section 26-2-5. Such certificate shall not
be marked "Delayed."

(2) The State Registrar may require additional evidence in
support of the facts of birth and an explanation of why the birth
certificate was not filed within the required ten days.

R436-4-2. Delayed Birth Certificate Form.

All certificates registered one year or more after the date of
birth are to be registered on a delayed birth certificate form
prescribed by the State Registrar.

R436-4-3. Who May Request the Registration of and Sign a
Delayed Birth Certificate.

(1) If the birth of any person born in this state is not
recorded in this state, the registrant (if 18 or older), the
registrant's parent(s) or guardian, next of kin, or person older
than the registrant having personal knowledge of the facts of
birth, may request the registration of a delayed birth certificate
subject to these rules and instructions issued by the State
Registrar.

(2) Each delayed birth certificate shall be signed and
sworn to before an official authorized to administer oaths by the
person whose birth is to be registered. The registrant must be 18
years of age or over and competent to swear to the accuracy of
the facts stated therein. Ifnot, the certificate shall be signed and
sworn to by one of the following in the indicated order of
priority:

(a) One of the parents of the registrant;

(b) The guardian of the registrant;

(c) A relative who is older than the registrant;

(d) Any person older than the registrant having personal
knowledge of the facts of birth.

(3) A delayed birth certificate shall not be filed for
deceased individuals when application is made more than seven
years after the birth is alleged to have occurred.

R436-4-4. Facts to be Established for a Delayed Registration
of Birth.

(1) The minimum facts which must be established by
documentary evidence shall be the following:

(a) The full name of the person at the time of birth;

(b) The date and place of birth;

(c) The full maiden name of the mother;

(d) The full name of the father; except that if the mother
was not married either at the time of conception or at any time
during pregnancy, the name of the father shall not be entered on
the delayed certificate except as provided in R436-3-4.

R436-4-5. Documentary Evidence - Requirements.

(1) To be acceptable for filing, the name of the registrant
and the date and place of birth entered on a delayed birth
certificate shall be supported by at least:

(a) Two pieces of documentary evidence, only one of
which may be an affidavit of personal knowledge, if the record
is filed in less than seven years after the date of birth;

(b) Three pieces of documentary evidence, only one of
which may be an affidavit of personal knowledge, if the record
is filed seven years or more after the date of birth.

(2) Facts of parentage shall be supported by at least one of
the above documents, which is not an affidavit of personal
knowledge.

R436-4-6. Documentary Evidence - Acceptability.

(1) Documents presented, such as census, hospital, church,
and school records, must be from independent sources and shall
be in the form of the original record or duly certified copy
thereof or a signed statement from the custodian of the record or
document. All documents submitted into evidence, other than
an affidavit of personal knowledge, must have been established
at least ten years prior to the date of application or must have
been established prior to the applicant's tenth birthday.
Applications for delayed registration more than seven years after
the birth must have at least one document that was established
within 15 years of the date of birth.

(2) To be acceptable, an affidavit of personal knowledge
must be prepared by one or both parents, other relative, or any
person older than the registrant who has knowledge of'the facts,
and must be signed before an official authorized to administer
oaths.

R436-4-7. Abstraction of Documentary Evidence.

(1) The State Registrar shall abstract on the delayed birth
certificate a description of each document submitted to support
the facts shown on the delayed birth certificate. This
description shall include:

(a) The title or description of the document;

(b) The name and relationship of the affiant, if the
document is an affidavit of personal knowledge, or the
custodian, if the document is an original or certified copy of a
record or a signed statement from the custodian;

(c) The date the document being abstracted was originally
filed;

(d) The information regarding the birth facts contained in
the document.

(2) All documents submitted in support of the delayed
birth registration shall be returned to the applicant after review.

R436-4-8. Certification by the State Registrar.

The State Registrar shall, by signature, certify:

(1) That no prior birth certificate is on file for the person
whose birth is to be recorded;

(2) That the evidence submitted to establish the facts of
birth has been reviewed;

(3) That the abstract of the evidence appearing on the
delayed birth certificate accurately reflects the nature and
content of the documents submitted to establish the facts of the
birth.

R436-4-9. Dismissal After One Year.

Applications for delayed certificates which are inactive for
one year may be dismissed at the discretion of the State
Registrar.

R436-4-10.
Stillbirth.

(1) If the parent or parents of a stillborn child request a
certificate of birth resulting in stillbirth for the stillborn child
that has not been registered within one year after the date of
delivery, the state registrar shall search for the certificate of fetal
death required under Section 26-2-14.

(2) If a certificate of fetal death for the stillborn was
registered in the state of Utah, the state registrar shall provide
the parent or parents a certificate of birth resulting in stillbirth
based on the facts on the certificate of fetal death, with no
additional documentary evidence required. Correction of errors
or omissions on the original certificate of fetal death will be
made in accordance with R436-3, except that an affidavit from
one parent is sufficient to establish the name of the stillborn
child.

(3) Ifa certificate of fetal death was not registered for the
stillborn, the minimum facts that the applicant must establish by

Delayed Registration of Birth Resulting in
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documentary evidence to register the birth resulting in stillbirth
are:

(a) date of delivery.

(b) place of delivery.

(c) full maiden name of the mother.

(d) full name of the father, except that if the mother was
not married either at the time of conception or at any time
during the pregnancy, the name of the father shall not be entered
on the certificate except as provided in 436-3-5.

(e) gestation of 20 weeks or more, as reported by the
physician in attendance.

(f) name of delivery attendant.

KEY: vital statistics, evidence
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R436. Health, Center for Health Data, Vital Records and
Statistics.

R436-7. Death Registration.

R436-7-1.

If all information necessary to complete a death certificate
is not available within the time prescribed for filing of the
certificate, the funeral director shall file the certificate completed
with all information that is available. In all cases, the medical
certification must be signed by the person responsible for such
certification. If'the cause of death is unknown, undetermined or
pending investigation, the cause of death shall be shown as such
on the certificate. Final disposition of the deceased shall not be
made until authorized by the attending physician or the medical
examiner. An amendment providing the information missing
from the original certificate shall be filed with the State
Registrar as soon as possible, but in all cases within 30 days
after the date of the death.

KEY: vital statistics, death, funeral industries
1989 26-2-13
Notice of Continuation November 21, 2007
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R436. Health, Center for Health Data, Vital Records and
Statistics.

R436-8. Authorization for Final Disposition of Deceased
Persons.

R436-8-1. Removal of Body.

Before removing a dead body or fetus from the place of
death, the funeral director or person acting as such shall:

(a) Obtain permission from the next of kin or the custodian
of the remains to remove the body or fetus from the place of
death, and obtain assurance from the attending physician that
death is from natural causes, and that the physician will assume
responsibility for certifying to the cause of death or fetal death.

(b) Determine whether or not the medical examiner has
been notified, if the death comes within his jurisdiction. If the
medical examiner has not been notified or if that fact is
unknown, make the notification and obtain authorization to
remove the body.

(c) When the dead body or fetus is being removed from the
hospital or other place of death by the next of kin or other
person acting as the funeral director, the hospital or other
custodian of the body shall not release the body until they are
presented with a burial-transit permit issued by the appropriate
local registrar or the state registrar.

R436-8-2. Transportation of Dead Bodies.

Any body shipped by common carrier must be embalmed
by a licensed embalmer in a manner approved by the State
Board of Embalming. The body must be placed in either (a) a
sound casket enclosed in a strong outside shipping case, or (b)
a metal container specifically designed for this purpose. If the
body cannot be embalmed or is in a state of decomposition, it
may be shipped only after enclosure in any air-tight metal casket
encased in a strong outside shipping case, or in a sound casket
encased in an air-tight metal, or metal-lined shipping case.
When any body is to be transported by common carrier, the
burial-transit permit shall be attached to the shipping case.

Any body transported by means other than a common
carrier must be encased in a container (such as a plastic bag)
which ensures against seepage of fluid and the escape of odors.
However, bodies transported by a licensed funeral director in a
vehicle used for such purpose need not be so encased.

If a dead body is to be transported by means other than a
common carrier and for a purpose other than preparation or
storage, the burial-transit permit shall be attached to the
container in which the body is enclosed or in the possession of
the person transporting the body.

R436-8-3. Preservation of Bodies.

No human body may be held in any place or be in transit
more than 24 hours after death and pending final disposition,
unless either maintained at a temperature of not more than 40
degrees F. or embalmed by a licensed embalmer in a manner
approved by the State Board of Embalming, or by the embalmer
licensed to practice in the state where the death occurred.

R436-8-4. Authorization for Disinterment and Re-interment.

An authorization for disinterment and re-interment of a
dead body shall be issued by the local registrar of the district
where the body is interred or by the State Registrar, upon receipt
of'a written application signed by the next of kin and the person
who is in charge of the disinterment, or upon receipt of an order
of'a court of competent jurisdiction directing such disinterment.
Ifthe next ofkin are in disagreement regarding the disinterment,
the State Registrar may require a court order before issuing the
disinterment permit.

Upon the relocation of a cemetery, the State Registrar or
local registrar may issue a single disinterment permit to allow
for mass disinterment of all bodies located in the cemetery.
Prior to the issuance of this permit, the registrar must receive

written agreement that insofar as possible, the remains of each
body will be identified and the place of disinterment and re-
interment will be specified and provided to the sexton of the
cemetery where re-interment occurs.

A dead body properly prepared by an embalmer and
deposited in a receiving vault shall not be considered a
disinterment when removed from the vault for final disposition.

KEY: vital statistics, permits, funeral industries
1989
Notice of Continuation November 21, 2007
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R436. Health, Center for Health Data, Vital Records and
Statistics.

R436-9. Persons and Institutions Required to Keep Monthly
Listings of Vital Statistics Events.

R436-9-1.

Hospitals, birthing centers, and maternity homes shall
prepare a monthly listing of all births that occurred in their
facilities. This listing shall include the date of birth, the parents'
names, the sex of the child and the name of the medical
attendant. The aforementioned facilities shall also gather and
keep in their files all the information needed to complete the
birth certificates for these deliveries. Hospitals are also required
to include on the listing all induced abortions (names not
required) occurring in their facility.

Hospitals and nursing homes shall prepare a monthly
listing of all the deaths and fetal deaths that occurred in their
institutions. The listing should include date of death, name of
the deceased, age, name of the medical attendant, name of the
funeral director or the person acting as such.

Funeral directors shall keep a listing of all deaths for which
they conducted a funeral or provided a casket. The funeral
director's listing shall include the county where the death
occurred in addition to the required identifying information.
Sextons or other persons in charge of cemeteries shall prepare
a listing of all burials and other dispositions in their cemeteries.
The listing should include the date of death, name of the
deceased, age, county where death occurred, and name of the
funeral director or the person in charge of the burial.

The above listings shall be prepared in triplicate on forms
provided by the State Registrar. One copy is to be sent to the
State Registrar, one to the local registrar of the area where the
facility is located, and the third is to be kept by the agency
which prepared it.

These reports are to be mailed by the tenth of the month
following the month of occurrence.

KEY: vital statistics, health facilities, funeral industries
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R436. Health, Center for Health Data, Vital Records and
Statistics.

R436-10. Birth and Death Certificates.

R436-10-1. Registration and Transmittal of Certificates by
Local Registrars to the State Registrar.

(1) Local registrars shall take appropriate action to be sure
that all births and deaths that occur in their registration area are
registered. Local registrars may only register vital statistics
certificates for events which occur in their respective areas. In
reviewing the certificates for these events prior to registration,
the registrar shall check the certificates for completeness and
accuracy. All appropriate items on the certificates should be
completed in accordance to the item by item instructions issued
by the State Registrar. To insure accuracy, cross-checks
between items shall be made. The originators of certificates
which are incomplete or inaccurate should be contacted and
queried, in order to obtain the needed information.

(2) Registrars should check the certificates they receive
against the monthly listings of hospitals, nursing homes, funeral
directors, and sextons to verify that all vital statistics certificates
are registered.

(3) Certificates acceptable for registration should have the
date received and the registrar's signature entered in the
appropriate places. Deputy local registrars, at the discretion of
the local registrar, may use a signature stamp of the local
registrar's signature. Stamped signatures should be initialed by
the deputy applying the facsimile signature.

(4) After being signed and dated, certificates shall be
assigned a local number. The local number is comprised of two
elements: a numerical county indicator and a number for the
event. Births and deaths (including fetal deaths) have their own
numbering series. Each series begins anew at the start of each
calendar year. However, certificates for events which occurred
in a previous calendar year should be numbered in sequential
order with the other events for the year in which they occurred.

(5) The local registrar shall then make a copy of the
certificate for the local files and send the original certificate to
the State Registrar. The certificates should be filed according to
event (i.e., births and deaths, including fetal deaths) and
according to year of occurrence. These files are confidential.
All vital statistics records shall be kept in a secure place
available only to authorized personnel.

(6) Original certificates shall be transmitted to the State
Registrar within ten days of their receipt by the local registrar.

KEY: vital statistics, local government, standards
1989 26-2-19
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R436. Health, Center for Health Data, Vital Records and
Statistics.

R436-12. Certified Copies of Vital Statistics Records.
R436-12-1. Qualifications for Local Registrars to Issue
Certified Copies of Vital Statistics Records.

In addition to compliance with pertinent state statutes,
standards for vital statistics registration and certification in local
health departments are as follows:

(1) The full-time health director shall designate a specific
position to have the responsibility of Deputy Local Registrar of
Births and Deaths.

(2) The Deputy Local Registrar shall have adequate staff
to provide necessary services in county offices during all
working hours of the Department.

(3) Adequate office space shall be provided to house the
required staff and necessary files or books of certificates.

(4) All registered certificates or copies thereof shall be in
files or in other appropriate facilities so as to maintain the
physical and legal integrity and the confidentiality of the
certificates.

(5) Arrangements shall be made for the receipt of death
certificates and issuance of burial permits 365 days a year.

(6) The original birth and death certificates shall be
transmitted to the State Registrar on a regular basis. This shall
not exceed ten days from the date of receipt by the local
registrar.

(7) Birth and death certificates may be accepted by
assistant deputy local registrars in county offices and burial
permits may be issued by them. However, hospitals will
routinely submit their birth certificates to the Deputy Local
Registrar at the headquarters office of the local health
department. Original birth and death certificates will be
transmitted daily from each county office to the headquarters
office and no copies will remain on file in the county office
unless they have been authorized by the State Registrar to issue
certified copies of birth and death certificates.

(8) Before a local registrar shall be authorized to issue
certified copies of birth and death certificates as provided in
Section 26-2-21, a written procedure shall be prepared and
approved by the State Registrar. In addition, the local registrar
shall demonstrate the availability of the following capabilities:

(a) An indexing procedure that provides for timely and
accurate certificate retrieval.

(b) Photographic reproducing equipment that will provide
apermanent copy of the certificate, using forms approved by the
State Registrar.

(c) An accounting system that will provide for the
collection, deposit, and reporting of all fees received for vital
statistics transactions.

(d) Capability to amend or delete certificates from the local
files when so notified by the State Registrar.

(e) Adequate staff and facilities so that the confidentiality
of the vital statistics certificates is maintained and certified
copies are issued only to persons who meet the criteria provided
in Section 26-2-22.

KEY: vital statistics, local government, standards
1989 26-2-21
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R436. Health, Center for Health Data, Vital Records and
Statistics.

R436-13. Disclosure of Records.

R436-13-1. Integrity of Vital Records.

To protect the integrity of vital records:

(1) The State Registrar and other custodians of vital
records shall not permit inspection of, or disclose information
contained in vital statistics records, or copy or issue a copy ofall
or part of any such record, unless the applicant has a direct and
tangible interest in such record. In addition to the definition of
direct, tangible, and legitimate interest as defined in Section 26-
2-22, those who may or may not have a direct and tangible
interest are as follows:

(a) The registrant, a member of the immediate family, the
guardian, or a designated legal representative shall be
considered to have a direct and tangible interest. Others may
demonstrate a direct and tangible interest when information is
needed for determination or protection of a personal or property
right.

(b) The term "legal representative" shall include an
attorney, physician, funeral director, or other authorized agent
acting in behalf of the registrant or family.

(c) The natural parents of adopted children, when neither
has custody, shall not be considered to have a direct and
tangible interest.

(d) Commercial firms or agencies requesting listings of
names and addresses shall not be considered to have a direct and
tangible interest.

(2) The State Registrar or the local custodian may provide
copies of certificates or disclose data from vital statistics records
to federal, state, county, or municipal agencies of government
requesting such data in the conduct of their official duties.
Certificate copies or individual identifiable information may not
be given by the receiving government agency to other agencies
or individuals, or used for purposes not authorized at the time of
the request.

(3) The State Registrar or local custodian shall not issue a
certified copy of a record until a signed application has been
received from the applicant. In emergencies, telephone requests
may be accepted with documentation as to the identity of the
person making the telephone request. =~ Whenever it is
determined necessary to establish an applicant's right to
information from a vital record, the State Registrar or local
custodian may also require identification of the applicant or a
sworn statement.

(4) Nothing in this rule shall be construed to permit
disclosure of information contained in the "Information for
Medical and Health Use Only" section of the birth and fetal
death certificates or the "Information for Statistical Purposes
Only" section of the Certificate of Marriage or Certificate of
Divorce, Dissolution of Marriage, or Annulment unless
specifically authorized by the State Registrar for statistical or
research purposes or if authorized by a court of competent
jurisdiction.

KEY: vital statistics, copying processes, standards
1993 26-2-22
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R436. Health, Center for Health Data, Vital Records and
Statistics.

R436-14. Copies of Data From Vital Records.

R436-14-1.

(a) Full or short form certified copies of vital records may
be made by mechanical, electronic, or other duplicative
processes.

(b) Each certified copy issued shall be certified as a true
copy by the officer in whose custody the record is entrusted and
shall include the date issued, the name of'the issuing officer, the
registrar's signature or an authorized facsimile thereof, and the
seal of the issuing office. Local registrars shall issue certified
copies only on forms approved by the State Registrar. Local
registrars may issue certified copies using the seal of the State
of Utah when authorized by the State Registrar.

(c) Verification of the facts contained in a vital record may
be furnished by the State Registrar to any federal, state, county,
or municipal government agency or to any other agency
representing the interest of the registrant, subject to the
limitations as indicated in (a) above. Such verifications shall be
on forms prescribed and furnished by the State Registrar or on
forms furnished by the requesting agency and acceptable to the
State Registrar; or, the State Registrar may authorize the
verification in other ways when it shall prove in the best
interests of the State. Such verifications may only be used for
the official purposes of the requesting agency.

(d) When the State Registrar finds evidence that a
certificate was registered through misrepresentation or fraud, the
State Registrar shall have authority to withhold the issuance of
a certified copy of such certificate until a court determination of
the facts has been made.

KEY: vital statistics, copy process
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R436. Health, Center for Health Data, Vital Records and
Statistics.

R436-15. Fees.

R436-15-1. Fees for Copies and Searches.

(1) No request for a vital statistics record shall be searched
and certified copy issued until the required fee is received,
unless specific approval has been obtained from the State
Registrar or is otherwise provided for by statute or rule.

(2) The vital statistics fee schedule shall be approved by
the Utah legislature as part of the Department of Health's annual
budget.

KEY: vital statistics, fees
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R436. Health, Center for Health Data, Vital Records and
Statistics.
R436-16. Violation of Rules.
R436-16-1. Penalties.

The penalties for violation of rules R436-1 through R436-
15 are provided in Sections 26-23-3 through 26-23-8.

KEY: vital statistics, penalties
1993 26-23-3 through 26-23-8
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R436. Health, Center for Health Data, Vital Records and
Statistics.

R436-17. Review and Approval of Research Requests.
R436-17-1. Purpose and Authority.

(1) This rule sets forth procedures for the review and
approval of research requests received by the Bureau of Vital
Records and Health Statistics.

(2) Authority for this rule is found in Sections 26-2-3 and
26-2-22.

R436-17-2. Definitions.

In addition to the definitions in Section 26-2-2,
"Institutional Review Board" or "IRB" means a multi-
disciplinary committee which reviews proposed research
involving human subjects.

R436-17-3. Requests for Access to Records for Research.

(1) Ifthe research does not involve the use of any personal
identifying information from the vital records, the State
Registrar shall provide the researcher with the requested
statistical information upon receipt of the written request and
payment of the associated costs.

(2) Ifthe research involves the use of personal identifying
information, the request must be in writing and must be signed
by the researcher. In addition:

(a) The request must outline the research protocol to be
used.

(b) If the research involves a follow-back or follow-up
study, the request must describe who is to be contacted, how, by
whom, and what questions will be asked. If a survey is planned,
a copy of the survey must be submitted. Approval by an
Institutional Review Board must be included with the request.

(c) Ifthe research involves linking data files, the variables
to be used to determine the match must be identified.

(d) Theresearcher and all persons who may have access to
the identifying information in the vital records shall sign a
Researcher's Confidentiality Agreement, which is available from
the Bureau of Vital Records and Health Statistics.

(e) The researcher may not use or allow other persons to
use the vital records information for any purpose other than the
approved research.

(f) The State Registrar shall review all research requests
upon receipt at which time one of the following outcomes may
occur:

(i) The request is approved and the researcher is notified
in writing of the approval and of the associated costs.

(ii) The request is given tentative approval and the
researcher:

(A) is notified in writing of the approval and associated
costs;

(B) discusses and resolves technical concerns identified by
the State Registrar. (iii) The request is not approved and the
researcher is:

(A) notified in writing the reasons for the disapproval,

(B) notified of the areas of concern with the request;

(C) allowed to address the areas of concern and resubmit
the request.

(D) notified that the decision to deny may be appealed to
the Executive Director of the Department of Health.

R436-17-4. Approval by Institutional Review Board.

(1) The State Registrar may require approval by an
Institutional Review Board before authorizing a researcher
access to the vital records.

(2) The IRB shall deny a research proposal if:

(a) it violates any federal or state law;

(b) the risks to the subjects outweighs the benefits to them
or society;

(c) unnecessary risks are created;

(d) selection of subjects is inequitable;

(e) procedures for obtaining and documenting informed
consent are inadequate;

(f) payment or other offered inducements are likely to
influence subjects' judgment;

(g) the study is poorly or improperly designed such that
meaningful conclusions cannot be derived.

R436-17-5. Confidentiality Requirements.

Researchers shall abide by the confidentiality requirements
specified in the Researcher's Confidentiality Agreement. Failure
to observe the confidentiality requirements shall result in the
loss of privilege to access vital records for research purposes
and may also result in civil court action pursuant to Section 26-
23-5. Vital records information may only be used for the
designated research and must be destroyed at the conclusion of
the study, or returned to the State Registrar. If the researcher
destroys the vital records the State Registrar shall be informed
in writing. The information may not be used for other research
unless authorized by the State Registrar.

KEY: vital statistics, research
1993 26-2-3
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R495. Human Services, Administration.

R495-861. Requirements for Local Discretionary Social
Services Block Grant Funds.

R495-861-1. Requirements for Local Discretionary Social
Services Block Grant Funds.

A. Social Services Block Grant funds allocated to local
governments by the Legislature are contracted to either counties
or associations of government. These funds must be used to
provide services to eligible persons as described in the Utah
State Social Services Block Grant Plan. The following agencies
receive local discretionary social services block grant funds:
Bear River Association of Governments, Weber/Morgan
Counties, Davis County, Salt Lake County, Tooele County,
Mountainlands Association of Governments, Six County
Association of Governments, Five County Association of
Governments, Uintah Basin Association of Governments,
Southeastern Utah Association of Governments, and San Juan
County.

B. Social Services Block Grant funds shall be allocated to
local governments based on the following formula:

1. Each area with less than 15,000 population will receive
a base of $54,000.00.

2. Each area with less than 150,000 population will receive
a base of $34,000.00.

3. The remainder of the money will be allocated based on
the percentage each areas' population is of the state population.

C. Each local government shall be required to provide a25
percent match for Discretionary Social Services Block Grant
funds.

KEY: social services, match requirement*
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R501. Human Services, Administration, Administrative
Services, Licensing.
R501-1. General Provisions.
R501-1-1. Authority and Purpose.

1. This Rule is authorized by Section 62A-2-101, et seq.

2. This Rule clarifies the standards for:

a. approving or denying a human services program
application, or

approving, extending, conditioning, denying,

suspending, or revoking a human services program license.

3. This Rule clarifies the standards for inspecting,
monitoring, and investigating a human services program.

4. This Rule clarifies the standards for approving or
denying a variance to the Human Services Administrative Rules,
Title R501, regarding the licensing of human services programs.

R501-1-2. Definitions.

1. "Applicant" means a person who submits an application
to the Office of Licensing to obtain a license to operate a human
services program.

2. "Certified local inspector” is defined in Section 62A-2-
101.

3. "Child" is defined in Section 62A-2-101.

4. "Client" is defined in Section 62A-2-101.

5. "Human services program" is defined in Section 62A-2-
101.

6. "Initial License" means the license issued to operate a
human services program during the program's first year of
operation.

7. "Licensee" means a person with a current, valid license
to operate a human services program, issued by the Office of
Licensing.

8. "Local government" is defined in Section 62A-2-101.

9. "Person" includes an individual, agency, association,
partnership, corporation, or governmental entity.

10. "Probationary License" means a temporary initial
license issued to operate a new human services program during
the period of time that the Office of Licensing designates for the
program to transition from substantial compliance to full
compliance with licensing requirements.

11. "Regular business hours" is defined in Section 62A-2-
101.

12. "Residential Treatment" is defined in Section 62A-2-
101.

13. "Renewal License" means the license issued to operate
a human services program after the program's first year of
operation.

14. "Substantial compliance" means a human services
program presently conforms to all licensing requirements with
the exception of minor requirements that do not create a risk of
harm to a child or vulnerable adult. Examples of minor
requirements that do not create a risk of harm to a child or
vulnerable adult include, but are not limited to, individual staff
or client files in a residential treatment program that has not yet
provided services, individual staff or client files in a child
placing agency that has not yet provided services, or completion
of training in a kinship foster care placement.

15. "Variance" means a temporary deviation from an
administrative rule.

16. "Vulnerable Adult" is defined in Section 62A-2-101.

R501-1-3. Licensing Procedure.

1. Application for Initial License.

A person seeking an initial license to operate a human
services program shall submit:

a. an application on the forms provided by the Office of
Licensing;

b. the licensing fee required of a new program for the
category of human services program license sought;

c. a completed background screening application and
consent form, and all required identifying information, in
accordance with R501-14, for each adult associated with the
proposed human services program;

d. the applicant's proposed policy and procedure manual;

e. documentation verifying compliance with all local
government zoning, health, fire, and business requirements; and

f. for residential treatment programs, a copy of the notice
of its intent to operate a residential treatment program and proof
of service, in accordance with Section 62A-2-108.2.

2. Application for Renewal License.

A person seeking renewal of a license to operate a human
services program shall submit:

a. an application on the form provided by the Office of
Licensing;

b. the licensing fee required for the category of human
services program;

c. verification of current background screening approval,
in accordance with R501-14, for each adult associated with the
human services program;

d. a copy of all modifications that have been made to the
licensee's policy and procedure manual since the previous year's
licensure;

e. documentation verifying current compliance with all
local government zoning, health, fire, and business
requirements; and

f. for residential treatment programs, a copy of the notice
ofiits intent to operate a residential treatment program and proof
of service, in accordance with Section 62A-2-108.2.

g. the application for renewal of a license shall be
submitted no less than thirty days and no more than sixty days
prior to the expiration date of the current license.

3. An application and required documentation that are not
legible, complete, dated and signed shall be returned to the
applicant without further action.

4. On-Site Licensing Review

a. An applicant for an initial license shall permit the Office
of Licensing to conduct an unlimited on-site evaluation of the
physical facility and grounds, and to interview persons
associated with the proposed program to verify compliance with
all licensing requirements.

i. The Office of Licensing shall approve an application for
an initial human services program license only after verifying
full compliance with all licensing requirements.

ii. The Office of Licensing may approve a probationary
license only after verifying substantial compliance with
licensing requirements.

A. The Office of Licensing shall include an expiration date
on a probationary license, which shall not exceed 6 months from
the date of issue.

B. A probationary licensee that fails to achieve full
compliance with licensing requirements prior to the expiration
of the probationary license shall not be granted an extension,
and shall not accept any fees, entering any agreements to
provide client services, or provide any client services.

C. A probationary licensee that is not granted an initial
license may submit a new application for an initial license 3
months after the expiration of the probationary license.

iii. The Office of Licensing shall deny an application for
an initial human services program license when substantial
compliance with all licensing requirements cannot be verified.

iv. The Office of Licensing shall permit an applicant for an
initial human services program license to withdraw the
application at any time prior to denying the application when an
applicant requests additional time to demonstrate compliance
with all licensing requirements.

A. An application that has been voluntarily withdrawn by
an applicant may be resubmitted, within six months of the date
of withdrawal, for reconsideration without payment of
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additional fees.

b. The Office of Licensing shall conduct a minimum of
one annual on-site review of each human services program site.

i. The Office of Licensing shall approve an application for
a human services program license renewal only after verifying
full compliance with all licensing requirements.

ii. The Office of Licensing shall deny an application for a
human services program license renewal when full compliance
with all licensing requirements cannot be verified.

iii. The Office of Licensing may extend the current license
of a human services program in accordance with this rule.

A. A renewal license may be extended for up to sixty days
past the current license expiration date if the Office of Licensing
determines that the human services program is in substantial
compliance with licensing requirements.

B. A notice of extension shall identify the extension
expiration date and the requirements that the human services
program must comply with to achieve full compliance.

C. A human services program that fails to achieve full
compliance with licensing requirements prior to the expiration
of the extension shall not be granted additional extensions.

D. The Office of Licensing shall deny the renewal
application of a human services program that fails to achieve full
compliance with licensing requirements prior to the expiration
of an extension.

c. The Office of Licensing shall complete a written
monitoring report or a checklist identifying areas of compliance
and non-compliance with licensing requirements after each on-
site review.

5. The license shall state the name and site address of the
human service program facility, category of service, maximum
consumer capacity, and the start date and expiration date.

6.a. A license that has expired is void.

b. A license expires at midnight one year after the date it
was issued, unless:

i. the license states an earlier expiration date;

ii. the license has been extended in accordance with this
rule;

iii. the license has been revoked by the Office of
Licensing; or

iv. the license has been relinquished to the Office of
Licensing by the licensee.

7.a. A licensee shall not exceed the licensed maximum
client capacity indicated on the license issued by the Office of
Licensing.

b. A licensee seeking to increase the maximum client
capacity of a license shall submit an application for a renewal
license in accordance with this rule.

8.a. A licensee shall not provide client services at a new
site or change the services it provides without first obtaining a
new license issued by the Office of Licensing.

b. A licensee seeking to change a human services
program's site address or services provided shall submit an
application for a new license in accordance with this rule.

9. A person with an expired license wishing to operate a
human services program shall submit an application for a new
license in accordance with this rule.

10. A license is deemed void when the human services
program has a change of ownership, management,
administration, policies, or site address.

a. A human services program that has a change of
ownership or management shall apply for a renewal license in
accordance with this rule.

b. A human services program that has a change of
administration, policies, or site address shall apply for an initial
license in accordance with this rule.

R501-1-4. Fees.
1. The Office of Licensing shall assess and collect

licensing fees in accordance with Sections 62A-2-106 and 63-
38-3.2.

a. An assessed fee shall not be transferred, prorated,
reduced, waived, or refunded.

b. No licensing fee shall be assessed on a foster home or
on a Division of the Department of Human Services.

2. The Office of Licensing shall not perform an on-site
review until the applicant pays the assessed licensing fee in full.

3. Fees shall be calculated according to the maximum
licensed client capacity of the human services program, and not
according to the number of clients served in the program.

a. A human services program with a valid, current license
that intends to increase its maximum licensed client capacity
shall submit an application for a renewal license and shall be
assessed a renewal application fee according to the increased
maximum client capacity.

4. Fees shall be assessed for each program site of a human
services program.

a. A human services program with more than one building
at one site may choose to have its fees assessed:

i. so that one license will be issued for each on-site
building; or

ii. so that one license will be issued for each site.

b. A human services program with a valid, current license
that intends to provide services at an additional site shall submit
an application for an initial license at the additional site.

1. A human services program with a valid, current license
that proposes to provide identical services at additional site shall
be assessed a renewal application fee.

ii. A human services program with a valid, current license
that will not provide identical services at an additional site shall
be assessed an initial application fee.

5. Fees shall be assessed for each category of human
services program offered at a program site.

a. A human services program with a valid, current license
that intends to provide additional services at the licensed site
shall submit an application for a renewal license and shall be
assessed a renewal application fee.

R501-1-5. Monitoring.

1. The Office of Licensing shall investigate reports of
unlicensed human services programs.

a. An unlicensed human services program that fails to
submit an application and become licensed shall be referred to
the Offices of the Attorney General and the appropriate County
Attorney for prosecution.

2. The Office of Licensing shall investigate complaints
regarding a licensed human services program.

a. A certified local inspector may investigate complaints
regarding a residential treatment program in accordance with
Section 62A-2-108.3 and R501-4

3. Unannounced administrative inspections may be
conducted during regular business hours.

4. The Office of Licensing shall document violations of
administrative rules or statutes

5. The Office of Licensing shall provide written
notification to the human services program of violations of
administrative rules or statutes and any sanctions imposed.

R501-1-6. Corrective Action Plans.

1. The Office of Licensing may require a human services
program to submit a written corrective action plan in response
to a written notification of its violations of administrative rules
or statutes.

2. A human services program shall submit a written
corrective action plan to the Office of Licensing within ten
calendar days of receiving written notification of its violations
of administrative rules or statutes.

3. The written corrective action plan shall include the
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following:

a. astatement of each violation as identified by the Office
of Licensing,

b. a detailed description of how the human services
program will correct each violation and prevent additional
violations of administrative rules or statutes;

c. the date by which the human services program will
achieve complete compliance with administrative rules or
statutes; and

d. the signature of all owners and managers of the human
services program.

4. The Office of Licensing shall issuela Notice of Agency
Action imposing sanctions for a human service program's
violations of administrative rules or statutes if the program fails
to submit a written corrective action plan in compliance with
this rule.

5. The Office of Licensing shall review the submitted
written corrective action plan and:

a. inform the human services program that the written
corrective action plan is approved; or

b. inform the human services program that the written
corrective action plan fails to satisfy the requirements of this
rule.

i. The Office of Licensing may permit a human services
program to amend its written corrective action plan within 5
additional calendar days to satisfy the requirements of this rule.

6. The Office of Licensing shall issue a Notice of Agency
Action imposing sanctions for a human services program's
violations of administrative rules or statutes if the program fails
to comply with a written corrective action plan approved by the
Office of Licensing.

7. A human services program shall post each approved
corrective action plan and each Notice of Agency Action where
it can be easily reviewed by clients, parents or guardians of
clients, and visitors.

a. Each approved corrective action plan and each Notice
of Agency Action shall remain posted until the Office of
Licensing issues written confirmation that the program has
achieved compliance with administrative rules and statutes.

R501-1-7. License Violation.

1. An applicant shall not accept any fees, enter any
agreements to provide client services, or provide any client
services until after receiving written confirmation that the Office
of Licensing has approved and issued a license to provide those
services.

2. The Office of Licensing may exercise its professional
judgment and deny, condition, suspend, or revoke a license for
any violation of the administrative Rules or local, state, or
federal law.

3. The Office of Licensing shall issue a written notice of
agency action when a license sanction is imposed. The notice
of agency action shall identify each violation and describe the
factual basis underlying each violation.

4. The Office of Licensing may place a license on
conditional status. A conditional status allows a program that
is in the process of correcting administrative rule violations to
continue operation subject to conditions established by the
Office of Licensing.

S.a. A human services program that has had its license
suspended is prohibited from providing any services to clients
until after the suspension period has expired.

b. A human services program that has had its license
expire during the suspension period shall be required to submit
an application for an initial license after the suspension period
has expired and obtain a new license prior to providing any
services to clients.

6. A human services program that has had its license
revoked is prohibited from providing any services to clients

until after a new license is issued in accordance with Section
62A-2-113.

R501-1-8. Due Process.

1. A notice of agency action shall inform the applicant or
licensee of the right to appeal in accordance with Administrative
Rule 497-100 and Section 63-46b-0.5, et seq.

2. A licensee shall not accept any new clients while an
appeal is pending.

R501-1-9. Variances.

1. Alicensee shall not deviate from any administrative rule
without first receiving written approval of a specific variance
request signed by the Director of the Office of Licensing or the
Director's designee.

2. The Director of the Office of Licensing, or the
Director's designee, may grant a variance to the administrative
rules of the Office of Licensing, if the Director or the Director's
designee determines that a variance:

a. is in the best interests of the client; and

b. may be granted without compromising any health and
safety requirements.

3. The licensee must submit a written request for a
variance to the licensing specialist. A request for a variance
shall specifically describe:

a. the rule for which variance is requested;

b. how the licensee will ensure the best interests of the
client will be maintained;

c. what procedures will be implemented to ensure the
health and safety of all clients; and

d. the proposed variance expiration date.

4. The licensing specialist shall review the written request
for a variance and forward it to the Director or the Director's
designee together with the licensing specialist's
recommendations to approve, approve with modifications, or
deny the request.

5. The Office of Licensing shall notify the licensee of the
approval, approval with modifications, or denial of the of the
variance, in writing, within 30 days.

RS501-1-10. Abuse or Neglect, or Exploitation.

1. The Office of Licensing shall immediately notify the
appropriate investigative or law enforcement agency of any
allegations or evidence of abuse, neglect, or exploitation of any
child or vulnerable adult.

R501-1-11. Compliance.

Any licensee that is in operation of the effective date of this
rule shall be given 30 days after the effective date to achieve
compliance with this rule.

KEY: licensing, human services
October 18, 2005 62A-2-101 et seq.
Notice of Continuation November 21, 2007
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R501. Human Services, Administration, Administrative
Services, Licensing.

R501-2. Core Rules.

R501-2-1. Definition.

Core Rules are required for Human Service Programs,
listed in R501-2-14. Where there is duplication of review by
another oversight agency, the Office of Licensing, shall accept
that documentation as proof of compliance. Pursuant to 62A-2-
106, the Office of Licensing will not enforce rules for licensees
under contract to a Division in the Department of Human
Services in the following areas:

A. the administration and maintenance of client and
service records;

B. staff qualifications; and

C. staff to client ratios.

R501-2-2. Program Administration.

A. The program shall have a written statement of purpose
to include the following:

1. program philosophy,

2. description of long and short term goals, this does not
apply to social detoxification or child placing adoption agencies,

3. description of the services provided,

4. the population to be served,

5. fee policy,

6. participation of consumers in activities unrelated to
treatment plans, and

7. program policies and procedures which shall be
submitted prior to issuance of an initial licensing.

B. Copies of the above statements shall be available at all
times to the Office of Licensing upon request. General program
information shall be available to the public.

C. The program shall have a written quality assurance
plan. Implementation of the plan shall be documented.

D. The program shall have clearly stated guidelines and
appropriate administrative procedures, to include the following:

1. program management,

2. maintenance of complete, accurate and accessible
records, and

3. record retention.

E. The governing body, program operators, management,
employees, consultants, volunteers, and interns shall read,
understand, follow and sign a copy of the current Department of
Human Services Provider Code of Conduct.

F. The program shall comply with State and Federal laws
regarding abuse reporting in accordance with 62A-4a-403 and
62A-3-302, and shall post copies of these laws in a conspicuous
place within the facility.

G. All programs which serve minors or vulnerable adults
shall submit identifying information for background screening
of all adult persons associated with the licensee and board
members who have access to children and vulnerable adults in
accordance with R501-14 and R501-18.

H. The program shall comply with all applicable National
Interstate Compact Laws.

I. A licensed substance abuse treatment program shall
complete the National Survey of Substance Abuse Treatment
annually. Substance abuse treatment programs shall also
comply with Confidentiality of Alcohol and Drug Abuse Patient
Records, 42 CFR Part 2.

J. The program's license shall be posted where it is easily
read by consumers, staff and visitors. See also R501-1-5-F.
The program shall post Civil Rights License on Notice of
Agency Action, abuse and neglect reporting and other notices as
applicable.

K. The program shall not handle the major personal
business affairs of a consumer, without request in writing by the
consumer and legal representative.

L. Programs providing foster or proctor care services shall

adhere to the following:

1. approve homes that comply with Foster Care Rules,
R501-12. The agency shall be required to recruit, train, and
supervise foster parents as defined by R501-12.

2. foster families meeting requirements shall be approved
or certified by the agency. The agency must maintain written
records of annual home approval. The approval process shall
include a home study evaluation and training plan.

3. the agency must have a procedure to revoke or deny
home approval.

4. the agency must have a written agreement with the
foster parents which includes the expectations and
responsibilities of the agency, staff, foster parents, the services
to be provided, the financial arrangements for children placed
in the home, the authority foster parents can exercise on
children placed in the home, actions which require staff
authorization.

5. planning, with participation of the child's legal guardian
for care and services to meet the child's individual needs.

6. obtaining, coordinating and supervising any needed
medical, remedial, or other specialized services or resources
with the ongoing participation of the foster parents.

7. providing ongoing supervision of foster parents to
ensure the quality of the care they provide.

R501-2-3. Governance.

A. The program shall have a governing body which is
responsible for and has authority over the policies, training and
monitoring of staff and consumer activities for all phases of the
program. The governing body's responsibilities shall include
the following:

1. to ensure program policy and procedures compliance,

2. to ensure continual compliance with relevant local, state
and federal requirements,

3. to notify the Office of Licensing within 30 days of
changes in program administration and purpose,

4. to ensure that the program is fiscally and operationally
sound, by providing documentation by a financial professional
that the program is a "going concern",

5. to ensure that the program has adequate staffing as
identified on the organizational chart,

6. to ensure that the program has general liability
insurance, professional liability insurance as appropriate,
vehicle insurance for transport of consumers, and fire insurance,
and

7. for programs serving youth, the program director or
designee shall meet with the Superintendent or designee of the
local school district at the time of initial licensure, and then
again each year as the programs renews it's license to complete
the necessary student forms including youth education forms.

B. The governing body shall be one of the following:

1. a Board of Directors in a non-profit organization; or

2. commissioners or appointed officials of a governmental
unit; or

3. Board of Directors or individual owner or owners of a
for-profit organization.

C. The program shall have a list of members of the
governing body, indicating name, address and term of
membership.

D. The program shall have an organization chart which
identifies operating units of the program and their inter-
relationships. The chart shall define lines of authority and
responsibility for all program staff and identifies by name the
staff person who fills each position on the chart.

E. When the governing body is composed of more than
one person, the governing body shall establish written by-laws,
and shall hold formal meetings at least twice a year, Child
Placing Agencies must meet at least quarterly, maintain written
minutes, which shall be available for review by the Office of
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Licensing, to include the following:
1. attendance,
2. date,
3. agenda items, and
4. actions.

R501-2-4. Statutory Authority.

A. A publicly operated program shall document the
statutory basis for existence.

B. A privately operated program shall document its
ownership and incorporation.

R501-2-5. Record Keeping.

The program shall have, a written record for each consumer
to include the following:

A. Demographic information to include Medicaid number
as required,

B. Biographical information,

C. Pertinent background information, including the
following;

1. personal history, including social, emotional,
psychological and physical development,

2. legal status,

3. emergency contact with name, address and telephone
number, and

4. photo as needed.

D. Health records of a consumer including the following:

1. immunizations, for children only,

2. medication,

3. physical examinations, dental, and visual examinations,
and

4. other pertinent health records and information.

E. Signed consent forms for treatment and signed Release
of Information form,

F. Copy of consumer's individual treatment or service plan,

G. A summary of family visits and contacts, and

H. A summary of attendance and absences.

R501-2-6. Direct Service Management.

A. Direct service management, as described herein, is not
applicable to social detoxification. The program shall have on
file for public inspection a written eligibility policy and
procedure, approved by a licensed clinical professional to
include the following:

1. legal status,

2. age and sex of consumer,

3. consumer needs or problems best addressed by program,

4. program limitations, and

5. appropriate placement.

B. The program shall have a written admission policy and
procedure to include the following:
appropriate intake process,
age groupings as approved by the Office of Licensing,
pre-placement requirements,
self-admission,
notification of legally responsible person, and
. reason for refusal of admission, to include a written,
signed statement.

C. Intake evaluation.

1. At the time of intake an assessment shall be conducted
to evaluate health and family history, medical, social,
psychological and, as appropriate, developmental, vocational
and educational factors.

2. In emergency situations which necessitate immediate
placement, the intake evaluation shall be completed within
seven days of admission.

3. All methods used in evaluating a consumer shall
consider age, cultural background, dominant language, and
mode of communication.

SNk —

D. A written agreement, developed with the consumer, and
the legally responsible person if applicable, shall be completed,
signed by all parties, and kept in the consumer's record, with
copies available to involved persons. It shall include the
following:

1. rules of program,

2. consumer and family expectations,

3. services to be provided and cost of service,

4. authorization to serve and to obtain emergency care for
consumer,

5. arrangements regarding absenteeism, visits, vacation,
mail, gifts, and telephone calls, when appropriate, and

6. sanctions and consequences.

E. Consumer treatment plan shall be individualized, as
applicable according to the following.

1. A staff member shall be assigned to each consumer
having responsibility and authority for development,
implementation, and review of the plan.

2. The plan shall include the following:

a. findings of intake evaluation and assessment,

b. measurable long and short term goals and objectives,

1) goals or objectives clearly derived from assessment
information,

2) goals or objectives stated in terms of specific
observable changes in behavior, skills, attitudes or
circumstances,

3) evidence that consumer input was integrated where
appropriate in identifying goals and objectives, and

4) evidence of family involvement in treatment plan,
unless clinically contraindicated,

c. specification of daily activities, services, and treatment,
and

d. methods for evaluation,

3. Treatment plans

a. plans shall be developed within 30 days of consumer's
admission by a treatment team and reviewed by a clinical
professional if applicable. Thereafter treatment plans shall be
reviewed by the licensed clinical professional if applicable as
often as stated in the treatment plan.

4. All persons working directly with the consumer shall be
appropriately informed of the individual treatment plan.

5. Reports on the progress of the consumer shall be
available to the applicable Division, the consumer, or the legally
responsible person.

6. Treatment record entries shall include the following:

a. identification of program,

b. date and duration of services provided,

c. description of service provided,

d. adescription of consumer progress or lack of progress
in the achievement of treatment goals or objectives as often as
stated in the treatment plan, and

e. documentation of review of consumer's record to
include the following:

1) signature,

2) title,

3) date, and

4) reason for review.

7. Transfer and Discharge

a. a discharge plan shall identify resources available to
consumer.

b. the plan shall be written so it can be understood by the
consumer or legally responsible party.

c. whenever possible the plan shall be developed with
consumers participation, or legally responsible party if
necessary. The plan shall include the following:

1) reason for discharge or transfer,

2) adequate discharge plan, including aftercare planning,

3) summary of services provided,

4) evaluation of achievement of treatment goals or
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objectives,

5) signature and title of staff preparing summary, and

6) date of discharge or transfer.

d. The program shall have a written policy concerning
unplanned discharge.

8. Incident or Crisis Intervention records

a. The program shall have written policies and procedures
which includes: reporting to program manager, documentation,
and management review of incidents such as deaths of
consumers, serious injuries, fights, or physical confrontations,
situations requiring the use of passive physical restraints,
suspected incidents of abuse or neglect, unusual incidents, strip
searches and other situations or circumstances affecting the
health, safety, or well-being of consumers.

b. records shall include the following:

1) summary information,

2) date, time of emergency intervention,

3) action taken,

4) employees and management responsible and involved,

5) follow up information,

6) list of referrals,

7) signature and title of staff preparing report, and

8) records shall be signed by management staff.

c. the report shall be maintained in individual consumer
records.

d. when an incident involves abuse, neglect, serious
illness, violations of the Provider Code of Conduct or death of
a consumer, a program shall:

1) notify the Office of Licensing, legally responsible
person and any applicable agency which may include law
enforcement.

2) a preliminary written report shall be submitted to the
Office of Licensing within 24 hours of the incident.

R501-2-7. Behavior Management.

A. The program shall have on file for public inspection, a
written policy and procedure for the methods of behavior
management. These shall include the following:

1. definition of appropriate and inappropriate behaviors of
consumers,

2. acceptable staff responses to inappropriate behaviors,
and

3. consequences.

B. The policy shall be provided to all staff, and staff shall
receive training relative to behavior management at least
annually.

C. No management person shall authorize or use, and no
staff member shall use, any method designed to humiliate or
frighten a consumer.

D. No management person shall authorize or use, and no
staff member shall use nor permit the use of physical restraint
with the exception of passive physical restraint. Passive
physical restraint shall be used only as a temporary means of
physical containment to protect the consumer, other persons, or
property from harm. Passive physical restraint shall not be
associated with punishment in any way.

E. Staffinvolved in an emergency safety intervention that
results in an injury to a resident or staff must meet with the
clinical professional to evaluate the circumstances that caused
the injury and develop a plan to prevent future injuries.

F. Programs using time out or seclusion methods shall
comply with the following:

1. The program will have a written policy and procedure
which has been approved by the Office of Licensing to include:

a. Time-out or seclusion is only used when a child's
behavior is disruptive to the child's ability to learn to participate
appropriately, or to function appropriately with other children
or the activity. It shall not be used for punishment or as a
substitute for other developmentally appropriate positive

methods of behavior management.

b. Time-out or seclusion shall be documented in detail and
provide a clear understanding of the incident which resulted in
the child being placed in that time-out or seclusion.

c. If a child is placed in time out or seclusion more than
twice in any twenty-four hour period, a review is conducted by
the clinical professional to determine the suitability of the child
remaining in the program.

d. Any one time-out or seclusion shall not exceed 4 hours
in duration.

e. Staffisrequired to maintain a visual contact with a child
in time-out or seclusion at all times.

f. Ifthere is any type of emergency such as a fire alarm, or
evacuation notification, children in time-out or seclusion shall
follow the safety plan.

g. A child placed in time-out or seclusion shall not be in
possession of belts, matches, weapons, or any other potentially
harmful objects or materials that could present a risk or harm to
the child.

2. Time-out or seclusion areas shall comply with the
following:

a. Time-out or seclusion rooms shall not have locking
capability.

b. Time-out or seclusion rooms shall not be located in
closets, bathrooms, or unfurnished basements, attic's or locked
boxes.

c. A time-out or seclusion room is not a bedroom, and
temporary beds, or mattresses in these areas are not allowed.
Time-out and seclusion shall not preclude a child's need for
sleep, or normal scheduled sleep period.

d. All time-out or seclusion rooms shall measure at least
75 square feet with a ceiling height of at least 7 feet. They shall
have either natural or mechanical ventilation and be equipped
with a break resistant window, mirror or camera that allows for
full observation of the room. Seclusion rooms shall have no
hardware, equipment, or furnishings that obstruct observation
of the child, or that present a physical hazard or a suicide risk.
Rooms used for time out or seclusion shall be inspected and
approved by the local fire department

G. The program's licensed clinical professional shall be
responsible for supervision of the behavior management
procedure.

R501-2-8. Rights of Consumers.

A. The program shall have a written policy for consumer
rights to include the following:

1. privacy of information and privacy for both current and
closed records,

2. reasons for involuntary termination and criteria for re-
admission to the program,

3. freedom from potential harm or acts of violence to
consumer or others,

4. consumer responsibilities, including household tasks,
privileges, and rules of conduct,

5. service fees and other costs,

6. grievance and complaint procedures,

7. freedom from discrimination,

8. the right to be treated with dignity,

9. the right to communicate by telephone or in writing
with family, attorney, physician, clergyman, and counselor or
case manager except when contraindicated by the licensed
clinical professional,

10. a list of people, whose visitation rights have been
restricted through the courts,

11. the right to send and receive mail providing that
security and general health and safety requirements are met,

12. defined smoking policy in accordance with the Utah
Clean Air Act, and

13. statement of maximum sanctions and consequences,
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reviewed and approved by the Office of Licensing.

B. The consumer shall be informed of this policy to his or
her understanding verbally and in writing. A signed copy shall
be maintained in the consumer record.

R501-2-9. Personnel Administration.

A. The program shall have written personnel policies and
procedures to include the following:

1. employee grievances,

. lines of authority,

orientation and on-going training,

performance appraisals,

rules of conduct, and

sexual and personal harassment.
. The program shall have a director, appointed by the
governing body, who shall be responsible for management of the
program and facility. The director or designated management
person shall be available at all times during operation of
program.

C. The program shall have a personnel file for each
employee to include the following:

1. application for employment,

2. applicable credentials and certifications,

3. initial medical history if directed by the governing body,

4. tuberculin test if directed by the governing body,

5. food handler permit, where required by local health
authority,

6. training record,

7. annual performance evaluations,

8. 1-9 Form completed as applicable,

9. comply with the provisions of R501-14 and R501-18 for
background screening, and

10. a signed copy of the current Department of Human
Services Provider Code of Conduct.

D. The program shall follow a written staff to consumer
ratio, which shall meet specific consumer and program needs.
The staff to consumer ratio shall meet or exceed the
requirements set forth in the applicable categorical rules as
found in R501-3, R501-7, R501-8, R501-11, and R501-16.

E. The program shall employ or contract with trained or

qualified staff to perform the following functions:
administrative,
fiscal,
clerical,
housekeeping, maintenance, and food service,
direct consumer service, and
supervisory.
The program shall have a written job description for
each position, which includes a specific statement of duties and
responsibilities and the minimum level of education, training
and work experience required.

G. Treatment shall be provided or supervised by
professional staff, whose qualifications are determined or
approved by the governing body, in accordance with State law.

H. The governing body shall ensure that all staff are
certified and licensed as legally required.

I. The program shall have access to a medical clinic or a
physician licensed to practice medicine in the State of Utah.

J. The program shall provide interpreters for consumers or
refer consumers to appropriate resources as necessary to
communicate with consumers whose primary language is not
English.

K. The program shall retain the personnel file of an
employee after termination of employment, in accordance with
accepted personnel practices.

L. A program using volunteers, substitutes, or student
interns, shall have a written plan to include the following:

1. direct supervision by a program staff,

2. orientation and training in the philosophy of the
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program, the needs of consumers, and methods of meeting those
needs,
3. background screening,
4. arecord maintained with demographic information, and
5. signed copy of the current Department of Human
Services Provider Code of Conduct.
M. Staff Training
1. Staff members shall be trained in all policies of the
program, including the following:
orientation in philosophy, objectives, and services,
. emergency procedures,
behavior management,
. current program policy and procedures, and
other relevant subjects.

Staff shall have completed and remain current in a
certified first aid and CPR, such as or comparable to American
Red Cross.

3. Staff'shall have current food handlers permit as required
by local health authority.
4. Training shall be documented and maintained on-site.
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R501-2-10. Infectious Disease.

The program shall have policies and procedures designed
to prevent or control infectious and communicable diseases in
the facility in accordance with local, state and federal health
standards.

R501-2-11. Emergency Plans.

A. The program shall have a written plan of action for
disaster and casualties to include the following:

1. designation of authority and staff assignments,

2. plan for evacuation,

3. transportation and relocation of consumers when
necessary, and

4. supervision of consumers after evacuation orrelocation.

B. The program shall educate consumers on how to
respond to fire warnings and other instructions for life safety
including evacuation.

C. The program shall have a written plan which personnel
follow in medical emergencies and arrangements for medical
care, including notification of consumer's physician and nearest
relative or guardian.

R501-2-12. Safety.

A. Fire drills in non-outpatient programs, shall be
conducted at least quarterly and documented. Notation of
inadequate response shall be documented.

B. The program shall provide access to an operable 24-
hour telephone service. Telephone numbers for emergency
assistance, i.e., 911 and poison control, shall be posted.

C. The program shall have an adequately supplied first aid
kit in the facility such as recommended by American Red Cross.

D. All persons associated with the program who have
access to children or vulnerable adults and who also have
firearms or ammunition shall assure that they are inaccessible to
consumers at all times. Firearms and ammunition that are stored
together shall be kept securely locked in security vaults or
locked cases, not in glass fronted display cases. Firearms that
are stored in display cases shall be rendered inoperable with
trigger locks, bolts removed, or other disabling methods.
Ammunition for those firearms shall be kept securely locked in
a separate location. This does not restrict constitution or
statutory rights regarding concealed weapons permits, pursuant
to UCA 53-5-701 et seq.

R501-2-13. Transportation.

A. The program shall have written policy and procedures
for transporting consumers.

B. In each program or staff vehicle, used to transport
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consumers, there shall be emergency information which includes
at a minimum, the name, address and phone number of the
program and an emergency telephone number.

C. The program shall have means, or make arrangement
for, transportation in case of emergency.

D. Drivers of vehicles shall have a valid drivers license
and follow safety requirements of the State.

E. Each vehicle shall be equipped with an adequately
supplied first aid kit such as recommended by American Red
Cross.

R501-2-14. Categorical Rules.

In addition to Core Rules, Categorical Rules are specific
regulations which must be met for the following:

A. Child Placing Adoption Agencies R501-7,

B. Day Treatment R501-20,

C. Intermediate Secure Treatment Programs for Minors
R501-16,

D. Outdoor Youth Programs R501-8,

E. Outpatient Treatment R501-21,

F. Foster Care R501-12,

G. Residential Treatment R501-19,

H. Residential Support R501-22,

I. Social Detoxification R501-11 and

J. Assisted Living for DSPD Residential R710.

R501-2-15. Single Service Program Rules.

Core Rules of the Office of Licensing do not apply to
single service programs.

Single services program Rules are the regulations which
must be met for the following:

A. Adult Day Care, which Rules are found in R501-13,

B. Adult Foster Care, which Rules are found in R501-17.

KEY: licensing, human services
March 17, 2004 62A-2-101 et seq.
Notice of Continuation November 21, 2007
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R501. Human Services, Administration, Administrative
Services, Licensing.
R501-7. Child Placing Adoption Agencies.
R501-7-1. Authority and Purpose.

A. This rule is authorized under Section 62A-2-106.

B. This rule establishes standards for licensing agencies to
provide child placing adoption services.

R501-7-2. Definitions.

A. "Adoption" is defined in Section 78-30-16.

B. "Child placing adoption agency" means an individual,
agency, firm, corporation, association or group children's home
that engages in child placing.

C. "Adoption Services" means evaluating, advising, or
counseling children, birth parents or adoptive families, placing
children for adoption; monitoring or supervising placements
until the adoption is finalized; conducting adoption studies or
preparing adoption reports; or arranging for foster care.

D. "Birth Parent" is defined in Section 78-30-16.

E. "Child placing" means receiving, accepting, or
providing custody or care for a child for the purpose of finding
a person to adopt the child or placing a child in a home for
adoption.

F. "Confinement" means the time period when a woman is
hospitalized or medically restricted due to her pregnancy and
childbirth.

G. "Disruption" means the termination of an adoptive
placement prior to the issuance of a final decree of adoption.

H. "Foster Care" means family care in the residence of a
foster parent who is licensed or certified pursuant to R501-12.

I. "Genetic and Social History" is defined in Section 78-
30-16.

J. "Health History" is defined in Section 78-30-16.

K. "Intercountry Adoption" means the adoption of a child
from a foreign country, whether the adoption is completed in the
child's native country or in this State.

L. "Legal risk placement" means at the time the placement
is made, one or more of the child's biological parents or putative
legal parents has not executed a legal relinquishment or consent
to the adoption, their parental rights have not been lawfully
terminated, or they have expressed their intention to exercise
parental rights or contest the adoption.

M. "Mental Health Therapist" is defined in Section 58-60-
102.

N. "Sliding Scale" means an established fee schedule that
varies according to an individual's annual income.

O. "Special needs" is defined in Section 62a-4a-902(2).

P. "Unmarried biological father" is defined in Section 78-
30-4.11.

R501-7-3. Legal Requirements.

A. In addition to this rule, all child placing adoption
agencies shall comply with R495-876, R501-1, R501-2-1
through 501-2-5, R501-2-8 through R501-2-14, R501-14,
R501-18; Title 58, Chapter 60; title 62A, Chapters 2 and 4a:
Section 76-7-203; Title 78; Chapters 3a, 30, 45a, and 45e; and
other applicable local, State and Federal laws.

B. Child placing adoption agencies that do not provide
housing for birth mothers are exempt from R501-2-5, 10, 11,
and 12.

C. A child placing adoption agency shall not:

a. delay or deny the placement of a child or the
opportunity to become an adoptive parent on the basis of race,
color, ethnicity, cultural heritage, or national origin. A child
placing adoption agency shall comply with all State and Federal
laws regarding discrimination.

D. A child placing adoption agency shall be legally
responsible for the child following relinquishment of the child
to the adoption agency until the adoption is finalized, unless a

court of competent jurisdiction places legal responsibility with
another party, in accordance with Section 78-30-4.22.

E. A child placing adoption agency which serves Indian
children shall comply with the Indian Child Welfare Act.

F. A child placing adoption agency that provides foster
care shall comply with R501-12.

H. A child placing adoption agency shall comply with the
Interstate Compact for Placement of Children, in accordance
with Section 62A-4a-701 et seq.

R501-7-4. Administrative Requirements.

A. A child placing adoption agency shall have at least one
social work supervisor responsible for directly supervising all
staff and volunteers who provide adoption services to clients.

1. Each social work supervisor shall be licensed in this
state as a mental health therapist, shall comply with the Utah
Mental Health Professional Practice Act, and shall have at least
one year of full time, paid, professional experience in a licensed
child placing adoption agency.

2. A social work supervisor may not supervise more than
eight staff and volunteers who provide adoption services to
clients.

3. An Executive Director who is licensed in this state as a
mental health therapist, complies with the Utah Mental Health
Professional Practice Act, and has at least one year of full time,
paid, professional experience in a licensed child placing agency
may serve as a social work supervisor, but may not supervise
more than four staff and volunteers who provide adoption
services to clients.

B. Individuals who provide adoption services to birth
parents, children, or adoptive applicants shall maintain a current
professional license as required by the Utah Mental Health
Professional Practice Act and shall comply with the Utah
Mental Health Professional Practice Act.

C. A child placing adoption agency shall notify the Office
Of Licensing of any changes it makes to its policies or
procedures and shall provide a written copy of any changes no
later than five business days after the change.

D. A child placing adoption agency shall provide at least
30 days' prior written notice to the Office of Licensing that the
agency is:

1. dissolving or ceasing to provide child placing services,

2. adding or eliminating in-state, out-of-state, special
needs, or international services, or

3. changing ownership or name.

R501-7-5. Ethical Conduct.

A. A child placing adoption agency shall:

1. not give preferential treatment to its board members,
employees, volunteers, agents, consultants, independent
contractors, donors, or their respective families with regard to
child placing decisions;

2. not provide or accept any payment or other
considerations for any referral;

3. work only with agencies, entities or individuals that are
authorized to provide child placing adoption services by the
laws of this state or the jurisdiction in which that agency, entity
or individual performs child placing adoption services;

4. not permit its employees, volunteers, agents,
consultants, or independent contractors to provide adoption
services to both the birth parents and the adoptive parents unless
all parties are made aware of potential conflicts of interest and
sign a voluntary consent;

5. not require its clients to use or pay for specified
attorneys or other service providers, shall inform clients that
they are free to select independent attorneys and other service
providers, and shall not charge clients fees for services that
clients obtain independently; and

6. not refer or steer any individual to any private practice
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in which the agency's board members, volunteers, employees,
agents, consultants, independent contractors, or their respective
families are engaged, without first disclosing any potential
conflicts of interest and informing said individuals that they are
free to select independent service providers.

B. The members of the governing body of a child placing
adoption agency shall disclose, in writing, to the chairperson of
the governing body, any direct or indirect financial interest in
the agency.

C. The child placing adoption agency, its board members,
volunteers, employees, or agents shall not solicit donations from
an adoptive family that is under consideration for placement of
achild. A generalized mass solicitation through newsletters or
the media shall not constitute a violation under this rule.

D. The child placing adoption agency, its board members,
volunteers, employees, or agents shall not accept donations from
an adoptive family that is under consideration for placement of
a child.

R501-7-6. Fees.

A. A child placing adoption agency shall provide a written
disclosure of all fees and expenses prospective adoptive parents
may incur before the agency accepts any payments or processes
any application from, or enters any agreement with, the
prospective adoptive parents.

1. The disclosure shall identify the services associated with
each fee, and specify both the average cost for that service for
the preceding two fiscal years, and the maximum fee that may be
charged for each service.

2. A child placing adoption agency shall not charge
adoptive parents for any fees or expenses that exceed or were
not included in the written disclosure.

3. A child placing adoption agency shall identify which
fees may be non-refundable.

B. A child placing adoption agency may charge adoptive
parents an agency fee, which shall include all administrative and
professional services provided on behalf of the adoptive parents,
including but not limited to pre-adoption evaluations, home
studies, personnel, counseling, overhead, and training.

C. A child placing adoption agency may charge adoptive
parents for the actual and reasonable costs of maternity, medical,
and necessary pre-natal living expenses of the birth mother in
accordance with Section 76-7-203.

1. The agency shall retain receipts documenting the actual
costs of goods and services provided which exceed twenty-five
dollars.

2. A child placing adoption agency shall not charge
adoptive parents for the travel expenses of any person other than
the birth mother.

3. A child placing adoption agency shall not charge the
adoptive parents for the living expenses of any person other than
the birth parents.

4. A child placing adoption agency shall not charge the
adoptive parents for the birth parents' post-confinement living
expenses.

D. The agency shall maintain an itemized accounting of
the actual expenditures made on behalf of a birth mother. The
accounting shall be verified and signed by the agency and
adoptive parents, and filed with the court and the Office of
Licensing in accordance with Section 78-30-15.5.

1. The agency shall utilize an aftidavit form provided by
the Office of Licensing or a substantially similar form including
the same information.

2. The agency shall require the birth mother to verify that
she received all of the itemized goods and services by signing a
file copy of the accounting.

E. The agency may delegate the responsibility for a child's
care, maintenance, and support to the adoptive applicant only
when the applicant has received the child into the applicant's

home, in accordance with Section 78-30-4.22.

F. A birth mother who decides not to place her child shall
not be responsible for reimbursing the costs of any goods or
services provided to her by the prospective adoptive parents or
the child placing adoption agency during her pregnancy unless
she is first convicted of fraud.

R501-7-7. Documentation.

A. A child placing adoption agency shall maintain a policy
and procedure manual describing how it shall comply with all
licensing rules and local, state and federal laws applicable to the
type of services offered.

B. A child placing adoption agency shall maintain a policy
and procedure manual demonstrating how it shall:

1. train and supervise employees and volunteers;

2. identify a child who may be available for adoption;

3. identify or refer a person who is considering
relinquishing a child for adoption;

4. provide services in cases where the agency does not
obtain legal custody of a child;

5. verify the credentials of other individuals and agencies
it works with to obtain relinquishments and place a child;

6. offer counseling services by a licensed mental health
therapist to a person who is considering relinquishing a child for
adoption or adopting a child;

7. inform birth parents and adoptive parents of their rights
and responsibilities in writing;

8. monitor who has legal and physical responsibility for
the child at all times;

9. secure the necessary relinquishments and facilitate the
termination of parental rights;

10. recruit and assist adoptive families to meet the needs of
available children, including but not limited to special needs
children;

11. obtain a background study on a child or a home study
on a prospective adoptive parent;

12. evaluate prospective adoptive parents;

13. process appeals of home study denials;

14. assess the best interests of a child and the appropriate
adoptive placement for the child,

15. monitor a case post-placement until the adoption is
final;

16. ensure the child is receiving all necessary services
prior to finalization of adoption;

17. assume custody and provide any needed services for
the child when necessary because of disruption;

18. arrange to provide foster care prior to placing the child
in an adoptive home;

19. preserve the confidentiality of client files;

20. respond to requests for information from birth
families, adoptees, adoptive families, and others;

21. preserve client records when a case is closed and in the
event that the agency changes ownership or ceases to provide
child placement adoption services, and notify the Office of
Licensing and each client where the records shall be stored; and

22. enable record retrieval by individuals with a right to
access them.

C. A child placing adoption agency shall provide
documentation demonstrating its compliance with each
subsection in R501-7-7(B).

D. A child placing adoption agency shall maintain a case
file for the birth parents, and the prospective adoptive parents,
and for each child who is more than 90 days old at the time of
placement or who has been in the legal custody of someone
other than the birth mother. Each case file shall cross-reference
related files. Each case file shall include:

1. application for service;

2. all studies and evaluations, whether or not finalized,
including but not limited to those required by Section 78-30-
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3. needs assessment;

4. case notes describing services provided;

5. the individual's adjustments, interactions and
relationships;

6. original or certified copies of government and religious
birth records;

7. original or certified copies of relinquishment or transfer
of birth mother's and birth father's rights;

8. original or certified copies of decree of termination of
birth mother's and birth father's rights;

9. certified copies of marriage certificates, divorce papers,
custody and visitation orders, if any;

10. certified copies of death certificates, if any, of birth
parents;

11. original or certified copy of affidavit that birth mother's
husband is not the child's father, if applicable;

12. waiver of confidentiality or release of information
authorization, if applicable;

13. statements of birth and adoptive parents regarding any
agreements to exchange information or maintain contact;

14. current and historical physical, psychological, genetic
and developmental health information;

15. original or certified copy of the order of adoption; and

16. in the event that any records identified in this rule are
not obtained, the child placing adoption agency shall provide
documentation of its efforts to obtain those records.

E. A child placing adoption agency shall maintain current
health, fire, zoning, business, and other permits, certificates, or
licenses at each facility it operates, as required by state or local
law;

F. All case files shall be retained for a minimum of 100
years from the date the case is closed.

G. All adoption records shall be confidential and shall be
maintained in a locked file when not in active use. Adoption
records shall be accessible only by authorized agency
employees. No information shall be shared with any person
without the appropriate consent forms, except as required by
law.

H. A child placing adoption agency shall maintain and
provide accurate annual statistics describing the number of
applications received, services provided, the number of children,
birth parents, and adoptive parents served, and the number of
adoptions and disruptions, and the number of children in agency
custody.

R501-7-8. Services for Birth Parents.

A. Child placing adoption agencies shall offer counseling
sessions prior to consent or relinquishment. Prior to consent or
relinquishment, the agency shall inform birth parents that:

1. their decision to sign the consent or relinquishment
must be voluntary; and

2. their decision is permanent and may not be revoked
after the consent or relinquishment is signed.

B. Birth parents shall be provided complete and accurate
information and their decision to consent or relinquish, or not to
consent or relinquish their child shall be supported.

1. Child placing adoption agencies shall not induce or
persuade a birth parent to consent to adoption or to relinquish a
child through duress, undue influence, misrepresentation, or
deception.

C. A child placing adoption agency shall wait at least 24
hours after the birth of a child before taking the birth mother's
relinquishment of parental rights or legal consent to the
adoption of her child, in accordance with Section 78-30-4.19.

D. Birth parents shall be assisted in considering whether
they want to disclose their identity to the adoptee or the adoptive
family, or hear about or from the child, directly or indirectly, in
the future.

E. Birth parents shall be offered non-identifying
information on the potential adoptive parents, such as age,
physical characteristics, educational achievement, family
members, profession, nationality, health, and reason for
adopting.

F. A child placing adoption agency shall inform birth
parents that a detailed, non-identifying health history and a
genetic and social history of the child shall be provided to the
adoptive parents in accordance with Section 78-30-17, and shall
inform birth parents of Utah's Mutual Consent Voluntary
Adoption Registry, Section 78-30-18.

G. A child placing adoption agency's policies regarding
the consideration of religion and marital status in the selection
of adoptive families shall be clearly stated in its initial
consultation with birth parents and shall also be clearly stated in
writing on the birth parents' application for services forms.

H. A child who has already established some identification
with a particular religious faith shall have the right to have such
identification respected in any adoptive placement. Efforts shall
be made to place the child within that religious faith. This
information shall be documented.

I. A child placing adoption agency shall initiate
proceedings to terminate or determine parental rights when
required by Utah law.

J. Child placing adoption agencies that provide housing
for expectant birth mothers shall assure that such housing
complies with the following minimum standards:

1. housing is in compliance with health, fire, zoning, and
other applicable laws and regulations;

2. housing is clean, well-maintained and adequately
furnished;

3. birth mothers shall have private bedrooms;

4. laundry equipment and supplies shall be available; and

5. adequate nutritious food, or resources to obtain food, is
available.

K. Child placing adoption agencies that provide or pay for
birth mothers' transportation to the State of Utah shall also
ensure that the birth mothers' return transportation to their home
state is provided, regardless of whether the birth mother decides
to relinquish parental rights.

L. The placement decision shall be in writing, signed by
the child placing adoption agency and the birth parents, and a
copy shall be maintained in the case record of the birth parents,
the adoptive parents, and the child.

R501-7-9. Services for Children.

A. After the birth parents determine that adoption is the
best plan for their child, an assessment shall be made within 30
days, or within the timeframe ordered by the court, to obtain
information to assist in the placement process.

B. A determination shall be made regarding what kind of
adoptive family should be selected for the child. The selection
of the adoptive family for a specific child shall be based on the
family's ability to meet the individual needs of the child. The
wishes of the birth parents, the adoptive parents, and when
applicable, the child, shall be considered.

C. The assessment shall be used to assist prospective
adoptive families to make their decision about the child and
birth family.

D. A complete developmental history of the child shall be
obtained from the birth parent. Ifthe child has been in an out-
of-home placement prior to being placed in an adoptive home,
information obtained from caseworker observation, pediatrician,
foster parents, nurses, psychologists, and other consultants shall
be included. The developmental history shall include:

1. birth and health history, and all evaluations;

2. descriptions of fine and gross motor skills, social,
emotional, and cognitive development;

3. the child's adaptation to previous living experiences and
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situations;

4. the child's experience prior to adoptive placement,
particularly maternal attitudes during the pregnancy and early
infancy, continuity of care and affection, foster placements,
description of the child's behavior and separation experiences;

5. a description of the child's cultural and ethnic
background;

6. the child's language skills, educational records, talents
and interests.

E. A medical examination by a qualified physician shall be
conducted to determine the state of the child's health, and any
known or potentially significant factors that may interfere with
normal development or may signal any potential medical
problems. At a minimum, the following shall be documented
and shared with parents, potential adoptive parents, and the
assigned agency caseworker prior to placement:

1. evaluation of the child that includes a correlation and
interpretation of all available information, including but not
limited to genetic and laboratory test results;

2. the medical care and immunizations received to date;

3. the nature and degree of any disability;

4. treatment and support programs that should be provided
to the child and adoptive parents, extra costs of medical care that
can be anticipated, and plans to subsidize the health care.

F. Psychological testing for children should be used
selectively and as a tool for observation and diagnosis.

G. A child placing adoption agency shall obtain
information about the birth parents and their family backgrounds
to:

1. provide the adoptive family with the birth family's
medical, genetic, social, and mental health history;

2. provide the adoptive family with information about the
talents, interests, and education of the birth parents;

3. provide the adoptive family with non-identifying
information about other children born to either of the birth
parents; and

4.  identify characteristics which should be given
consideration in selecting and preparing a child for an adoptive
family.

H. An interdisciplinary approach based upon the needs of
the child is to be used in the selection of a placement either by
asking other professionals to submit written recommendations
or by inviting them to participate as a member of the placement
committee. A child placing adoption agency shall attempt to
place siblings together.

I. A child shall be placed with the adoptive family at the
carliest time possible after being freed for adoption.

J. A child's needs shall be assessed and a written plan shall
be developed to ensure that the adoptive parents are prepared to
meet the child's needs and necessary services are provided.

K. A child awaiting placement with an adoptive family
shall be placed in a licensed foster or residential home or
facility.

1. A child placing adoption agency shall contract with a
licensed foster care program or obtain a license to provide foster
care services for children in its custody, in accordance with
R501-12.

2. A child awaiting adoptive placement shall be placed in
a licensed group or residential treatment program when the
child's needs can be met only in such a setting.

3. A child placing adoption agency shall obtain a copy of
the foster home or facility license prior to placing a child, and
shall retain the license in the child's case file.

L. A child placing adoption agency shall have an
individualized written adoptive placement plan for each child,
which shall include:

1. providing the family and child services or service
referrals after the adoption is finalized; and

2. the financial and social service responsibilities of each

agency and individual.

M. A social worker shall supervise the child's placement
until finalization of the adoption to assist with the transition and
assist the family in obtaining any needed services.

1. A minimum of one supervisory visit shall be made prior
to finalization of the adoption.

N. A child placing adoption agency having a child
available for adoption who has not been placed within 60 days
after relinquishment or after being determined to be available
for adoption by the court shall document its efforts to screen the
child with other child placing agencies and shall list the child
with local, regional, and inter-state adoption exchanges.

O. The needs of the child shall determine the amount of
time taken to prepare the child for placement. The child shall be
counseled regarding the adoptive placement and shall be
protected from emotional disturbances associated with sudden
separation from a known situation.

P. A child placing adoption agency shall develop a written
plan with the child's current caregivers, the adoptive parents,
and the child, to facilitate the child's transition into the adoptive
family. The child's stated preferences shall be considered and
if possible, honored.

R501-7-10. Services to Adoptive Parents.

A. Child placing adoption agencies shall provide
prospective adoptive parents with a written description of their
services, policies and procedures.

B. A child placing adoption agency shall explain the
adoption process and the birth parents' rights, including the
status of the putative father, to the prospective adoptive parents.

C. A child placing adoption agency shall provide all
available non-identifying information on children who may be
available for adoptive placement and their birth families,
including but not limited to physical descriptions, special
abilities, developmental and behavioral history, personality and
temperament, medical and genetic history, ethnic and cultural
background, and prior placement history.

D. A child placing adoption agency shall inform
prospective adoptive parents of the availability of non-
identifying health, genetic and social histories in accordance
with Section 78-30-17, and Utah's Mutual Consent Voluntary
Adoption Registry, Section 78-30-18.

E. A child placing adoption agency shall provide
individual or group counseling to help the prospective adoptive
parents evaluate and develop their capacities to meet the
ongoing needs of the child.

F. A child placing adoption agency shall review all
available information about the birth parents and child with the
prospective adoptive parents and encourage the selection of a
child whose needs the adoptive parents will be able to meet.

G. A child placing adoption agency shall prepare the child
and adoptive family for the placement of the child in the home.

H. A child placing adoption agency shall inform each
prospective adoptive parent that information about individual
children in the custody of the state who are available for
adoption may be obtained by contacting the Division of Child
and Family Services or its internet site and shall provide a
pamphlet prepared by the Division of Child and Family Services
regarding adoption of children in the State's custody. The
agency shall inform each prospective adoptive parent that
assistance may be available when adopting children in the
custody of the state, including:

1. Medicaid coverage for medical, dental, and mental
health services;

2. tax benefits, adoption subsidies, or other financial
assistance to defray the costs of adoption; and

3. training and ongoing support for the adoptive parents.

I. A child placing adoption agency shall inform adoptive
parents when a child may be eligible for an adoption subsidy or
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benefit, including but not limited to SSI, and shall coordinate
with Division of Child and Family Services to apply for the
subsidy or benefit.

J. A child placing adoption agency shall have written
procedures and standards for the evaluation and approval or
denial of applications from prospective adoptive parents.

K. The home study shall include:

1. interviews with the adoptive applicants, their children,
and other individuals living in the home;

2. criminal background and child abuse screening of
adoptive applicants and other adults living in the home in
accordance withR501-14,R501-18, and Sections 53-10-108(4)
and 78-30-3.5;

3. written statements from references identified by the
applicants. The applicants shall supply names of at least two
non-related and one related individuals who shall provide
information directly to the agency regarding the applicant's
qualifications for parenting an adoptive child;

4. a medical history and a doctor's report, based upon a
doctor's physical examination of each applicant, made within six
months prior to the date of the application; and

5. inspections of the home, to determine whether sufficient
space and facilities to meet the needs of the child exist and
whether basic health and safety standards are maintained.

L. The adoptive applicants shall be informed, in writing,
and within five business days after the decision is made, as to
the acceptance or the reasons for the denial of their home study.
The agency shall provide applicants with a written copy of the
agency's appeal process, which shall include the right to submit
a written appeal and request for reconsideration, and the right to
request an additional evaluation, upon order of the court in
accordance with Section 78-30-3.5.

M. A child placing adoption agency shall select applicants
who:

1. are able to provide the continuity of a caring
relationship;

2. are informed with regard to a child's ethnic, religious,
cultural, and racial heritage; and

3.  understand the needs of a child at various
developmental stages.

N. A child placing adoption agency's policies regarding the
consideration of religion and marital status in the selection of
adoptive families shall be clearly stated in its initial consultation
with prospective adoptive parents. This disclosure shall also be
clearly stated in writing on the adoptive parents' application for
services forms.

O. A child placing adoption agency shall verify that an
applicant's income is sufficient to provide for a child's needs.

P. A child placing adoption agency shall not reject an
applicant solely based upon the applicant's choice to work
outside the home. Applicants who work outside the home shall
provide a written plan describing how they shall provide
security and responsible child care to meet the individual child's
needs.

Q. A child placing adoption agency shall not make a legal
risk placement unless the prospective adoptive parents have first
given their written consent, indicating that they have been fully
informed of the specific risks involved.

R. Except when authorized by court order pursuant to
Section 78-30-3.5(1)(b), a child placing adoption agency shall
not place a child in an adoptive home until the home study and
each adult's criminal and abuse background screenings have
been approved.

S. A child placing adoption agency shall provide
continuing support to the child and the adoptive family after
placement and before finalization of the adoption, including but
not limited to:

1. providing or making referrals to services such as
counseling, crisis intervention, respite care, and support groups;

2. monitoring the child's adjustment and development;

3. assisting the family in helping the child, friends, family
members, extended family members, neighbors, schools, and
others understand the adoption process; and

4. assisting the family in understanding their feelings,
understanding the child, and adjusting to the family
composition.

T. The frequency of home visits, office contacts, telephone
calls, and other contacts by the child placing adoption agency
shall depend on the needs of the child and the adoptive family
and may vary depending whether the child is an infant, an older
child, or a child with medical or other difficulties, and whether
the adoptive parents are faced with unanticipated problems.

1. The first contact after placement shall take place within
two weeks of placement.

2. A minimum of one face-to-face supervisory home visit
shall take place before finalization.

U. A child placing adoption agency shall provide
assistance in finalizing the adoption, unless the agency removes
the child due to circumstances that may impair the child's
security in the family or jeopardize the child's physical and
emotional development, including but not limited to
incompatibility; mental illness; seriously incapacitating illness;
the death of one of the adoptive parents; the separation or
divorce of the adoptive parents; the abuse, neglect, or rejection
of the child; the lack of attachment to the child; or a request by
the adopting parents to remove the child.

1. Ifachild is removed from an adoptive home by a child
placing adoption agency, the adoptive parents shall be entitled
to appeal the removal decision. The agency shall provide the
adoptive parents written notice of their right to appeal and the
procedure for appeal.

R501-7-11. Intercountry Adoptions.

A. In addition to complying with all other rules regarding
adoption, a child placing adoption agency that provides inter-
country adoption services shall document that it has complied
with all applicable laws and regulations of the United States and
the child's country of origin, and shall document that:

1. the child is legally freed for adoption in the country of
origin;

2. information was provided to the adopting parents about
naturalization proceedings.

B. A child placing adoption agency that provides
intercountry adoption services shall:

1. establish an official and recorded method of fund
transfers to avoid, when possible, the use of direct cash
transactions to pay for adoption services in other countries;

2. identify, in writing and in advance of accepting any
payment or signing any agreement, the total cost of providing
adoption services in the child's country, including but not
limited to the cost of care for the child, personnel, overhead,
training, communication, obtaining any necessary documents,
translation, the child's passport, notarizations and certifications,
with disclosure of whether the prospective adoptive parents
shall pay such costs directly in the child's country or indirectly
through the child placing adoption agency;

3. itemize the costs, if any, of mandatory payments to child
protection or child welfare programs in the child's country of
origin, including but not limited to a description of:

a. a fixed contribution amount identified in advance and
in writing to the prospective adoptive parents;

b. the intended use of the payment; and

c. the manner in which the transaction will be recorded
and accounted for;

4. provide all applicants with written policies governing
refunds.

C. A child placing adoption agency that provides
intercountry adoption services shall notify adoptive applicants
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within ten business days when information is received that a
foreign country is suspending its adoption program.

D. A child placing adoption agency that provides
intercountry adoption services shall verify and maintain
documentation regarding the credentials and qualifications of
agents working in their behalf in foreign countries.

KEY: licensing, human services, child placing
July 1, 2004 62A-2-101 et seq.
Notice of Continuation November 21, 2007
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R501. Human Services, Administration, Administrative
Services, Licensing.
R501-8. Outdoor Youth Programs.
R501-8-1. Outdoor Youth Programs.

(1) The Office of Licensing in the Department of Human
Services, shall license outdoor youth programs according to
standards and procedures established by this rule.

R501-8-2. Authority and Purpose.

(1) Pursuantto 62A-2-101 et seq., the purpose of this rule
is to define standards and procedures by which the Office of
Licensing shall license outdoor youth programs. Programs
designed to provide rehabilitation services to adjudicated minors
shall adhere to these rules as established by the Division of
Juvenile Justice Services, in accordance with 62A-7-104-11.

R501-8-3. Definitions.

(1) In addition to terms defined and used in Section 62A-
2-101(20), Utah Code:

(a) "Consumer" means the minor being provided the
service by the program, not the parent or contracting agent that
has enrolled the minor in the program.

(b) "Field Office" means the office where all coordination
of field operations take place.

(¢) "Administrative Office" means the office where
business operations, public relations, and the management
procedures take place.

R501-8-4. Administration.

(1) In addition to the following standards and procedures,
all outdoor youth programs shall comply with R501-2, Core
Standards.

(2) Records of enrollment of all consumers shall be on file
at the field office at all times.

(3) Information provided to parents, community, and
media shall be accurate and factual.

(4) Programs shall provide an educational component as
determined by the Utah State Board of Education for consumers
up to 18 years of age who have been removed from their
educational opportunities for more than one month. The
administrators of the program shall meet and cooperate with the
local Board of Education.

(5) Programs which advertise as providing educational
credit to consumers shall be approved by the Utah State Board
of Education.

(6) The program shall have written procedures for
handling any suspected incident of child abuse or Department of
Human Services, hereinafter referred to as DHS, Provider Code
of Conduct violation, including the following:

(a) aprocedure for ensuring that the staff member involved
does not work directly with the youth involved or any other
youth in the program until the investigation is completed or
formal charges filed and adjudicated,

(b) a procedure for ensuring that a director or member of
the governing body involved in or suspected of abuse shall be
relieved of their responsibility and authority over the policies
and activities of the program, or any other youth program, as
well as meet the sanctions as described in (a) above, until the
investigation is completed or formal charges are filed and
adjudicated, and

(c) a procedure for disciplining any staff member or
director involved in an incident of child abuse or DHS Provider
Code of Conduct violation, including termination of
employment if found guilty of felony child abuse, or loss of
position, including directorship if found guilty of misdemeanor
child abuse.

(7) If any director or person in a management position is
involved in or suspected of child abuse or neglect, the program
shall submit to an extensive review by DHS or law enforcement

officials to determine or establish the continued safe operation
or possible termination of the program. The licensing review
shall be completed within 72 hours.

(8) Failure to implement and comply with (6)(a) through
(c), and (7). above will be grounds for immediate suspension or
revocation of program license.

(9) Until charges of abuse, neglect or licensing violations
are resolved, no license shall be issued to any program with
owners, silent owners, or any staff management personnel that
were prior owners or staff management personnel in a program
against which the above charges were alleged.

(10) If charges result in a criminal conviction or civil or
administrative findings that allegations were true, no license
shall be issued to any program with owners, silent owners, or
staff management personnel from the prior program.

R501-8-5. Program Requirements.

(1) Programs that operate in Utah and one or more other
states shall meet the requirements for licensure as established
for each of the states.

(2) There shall be a written plan for expedition groups,
developed and approved by the program field director, and by
the program executive director, and governing body, which shall
not expose consumers to unreasonable risks.

(3) The program shall inventory all consumer personal
items and shall return all inventoried items, except contraband,
to the consumer following program completion. The consumer
shall sign the inventory list at the time of inventory and again
when items are returned.

(4) The Office of Licensing shall review and approve the
program's training plan governing consequences for consumer
conduct.

(5) Each consumer shall have clothing and equipment to
protect the consumer from the environment. This equipment
shall never be removed, denied, or made unavailable to a
consumer. Ifa consumer refuses or is unable to carry all of his
or her equipment, the group shall cease hiking, and reasons for
refusal or inability to continue will be established and resolved
before hiking continues. Program directors are responsible to
train staff regarding this standard and to regularly monitor
compliance. There shall never be a deprivation of any
equipment as a consequence. Such equipment shall include the
following:

(a) sunscreen; the program staff shall ensure appropriate
consumer usage,

(b) insect repellent,

(c) with frame or no frame backpack weight to be carried
by each consumer shall not exceed 20 percent of the consumer's
body weight. If the consumer is required to carry other items,
the total of all weight carried shall not exceed 30% of the
consumer's body weight,

(d) personal hygiene items,

(e) female hygiene supplies,

(f) sleeping bags rated for the current seasonal conditions
when the average nighttime temperature is 40 degrees F. or
warmer,

(g) sleeping bags rated for the current seasonal conditions,
shelter and ground pad for colder months when the average
nighttime temperature is 39 degrees F. or lower, and

(h) basic clothing list to ensure consumer protection
against seasonal change in the environment.

(6) The program shall provide consumers with clean
clothing at least weekly and shall provide a means for
consumers to bathe or otherwise clean their bodies a minimum
oftwice weekly. Female consumers shall be issued products for
hygiene purposes.

(7) Hiking shall not exceed the physical capability of the
weakest member of the group. Hiking shall be prohibited at
temperatures above 90 degrees F. or at temperatures below 10
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degrees F. Field staff shall carry thermometers, which
accurately display current temperature. Ifa consumer cannot or
will not hike, the group shall not continue unless eminent
danger exists.

(8) The expedition plan including map routes, and
anticipated schedules and times shall be carried by the field staff
and recorded in the field office.

(9) Field staff shall maintain a signed, daily log or dictate
a recorded log to be transcribed and signed immediately
following termination of the activity.

(a) The log shall contain the following information;
accidents, injuries, medications, medical concerns, behavioral
problems, and all unusual occurrences.

(b) All log entries shall be recorded in permanent ink.

(c) These logs shall be available to state staff.

(10) Incoming and outgoing mail to parents, guardians,
and attorneys shall not be restricted but shall be delivered in as
prompt a manner as the location and circumstances dictate.

(11) Incoming and outgoing U.S. postal mail to parents,
guardians, and attorneys shall not be restricted but shall be
delivered in as prompt a manner as the location and
circumstances dictate.

(12) Incoming mail from parents or guardians shall not be
read or censored without written permission from a parent or
guardian.

(13) All other mail may be restricted only by parental
request in writing.

(14) All incoming mail may be required to be opened in
the presence of staff. Contraband shall be confiscated.

(15)  All local, state, and federal regulations and
professional licensing requirements shall be met.

(16) Each program staff shall be required to carry with
them a reliable time piece, which may include a wrist watch or
pocket watch for the purpose of accurately reflecting the time of
day, and for documentation purposes, such as recording the time
of day in log notes and incident reports.

(17) The program shall have policy and procedure for
suicide ideation that includes a review of any placement of a
suicide watch on a consumer, by the program's clinical
professional.

R501-8-6. Staff, Interns, and Volunteers.

(1) All staff, interns, and volunteers shall meet the
provisions of R501-14.

(2) Each program shall have a governing body and an
executive director who shall have responsibility and authority
over the policies and activities of the program. and shall
coordinate office and support services, training, etc,. The
executive director shall have, at a minimum, the following
qualifications:

(a) be at least 25 years of age,

(b) have a BA or BS degree or equal training and
experience in a related field,

(c) have a minimum of two years of outdoor youth
program administrative experience,

(d) have a minimum of 30 semester or 45 quarter hours
education in recreational therapy or related experience or one
year Outdoor Youth Program field experience,

(e) demonstrate complete knowledge and understanding of
relevant licensing rules, and

(f) have completed an initial staff training, see R501-8-8.

(3) Each program shall have a program or field director
who coordinates field operations, manages the field staff, and
operates the field office. The program or field director shall
meet, at a minimum, the following qualifications:

(a) be at least 25 years of age,

(b) have a BA or BS degree or equal training and
experience in a related field,

(c) have minimum of two years of outdoor youth program

field experience,

(d) have a minimum of 30 semester or 45 quarter hours
education in recreational therapy or related field, or one year
Outdoor Youth Program field experience,

(e) demonstrate complete knowledge and understanding of
relevant licensing rules,

(f) have primary responsibility for field activities and visit
in the field a minimum of two days a week with no more than
five days between visits,

(g) prepare reports of each visit, document conditions of
consumers, document interactions of consumers and staff, and
ensure compliance with rules,

(h) be annually trained and certified in CPR and currently
certified in standard first aid, and

(i) have completed an initial staff training, see R501-8-8.

(4) Each program shall have field support staffresponsible
for delivery of supplies to the field, mail delivery,
communications, and first aid support. The field support staff
shall meet, at a minimum, the following qualifications:

(a) be at least 21 years of age,

(b) have a high school diploma or equivalency,

(c) be annually trained and certified in CPR and currently
certified in standard first aid, and

(d) have completed an initial staff training and field
course, see R501-8-8.

(5) Each program group shall have senior field staff
working directly with the consumer who shall meet, at a
minimum, the following qualifications:

(a) be at least 21 years of age,

(b) have an associate degree or high school diploma with
30 semester or 45 quarter hours education and training or
comparable experience and training in a related field,

(c) have six months outdoor youth program field
experience or comparable experience which shall be
documented in the individual's personnel file,

(d) be annually trained and certified in CPR and currently
certified in standard first aid,

(e) have completed an initial staff training, see R501-8-8,
and

(6) Each program shall have a field staff working directly
with the consumers who shall meet, at a minimum, the
following qualifications:

(a) be a minimum of 20 years of age,

(b) have a high school diploma or equivalency,

(c) have forty-eight field days of outdoor youth program
experience or comparable experience which shall be
documented in the individual's personnel file,

(d) exhibit leadership skill,

(e) be annually trained and certified in CPR and currently
certified in standard first aid, and

(f) have completed an initial staff training.

(7) Each program shall have assistant field staff to meet
the required consumer to staff ratio. Assistant field staff shall
meet, at a minimum, the following qualifications:

(a) be a minimum of 19 years of age,

(b) have a high school diploma or equivalency,

(c) have twenty-four field days of outdoor youth programs
experience,

(d) exhibit leadership skill,

(e) be annually trained and certified in CPR and currently
certified in standard first aid, and

(f) have completed an initial staff training

(8) Each program shall have a multi-disciplinary team,
accessible to consumers which shall include, at a minimum, the
following:

(a) alicensed physician or consulting licensed physician,

(b) a treatment professional who may be one of the
following:

(1) a licensed psychologist,
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(ii) alicensed clinical social worker,

(iii) a licensed professional counselor,

(iv) alicensed marriage and family counselor, or

(v) alicensed school counselor

(c) All clinical and therapeutic personnel shall be licensed
or working under a DOPL training program certified by the
State of Utah.

(9) Each program may have academic and clinical interns
who are learning the program practices while completing
educational requirements.

(a) Interns shall be a minimum of 19 years of age.

(b) Initial training program shall be completed by all
incoming staff including interns regardless of background
experience.

(c) Clinical interns pursuing licensure shall be under the
supervision of a licensed therapist.

(d) Academic interns shall be supervised by program staff.

(e) Interns shall not supervise consumers at any time.

(10) Each program may have program volunteers.

(a) Volunteers shall be under direct, constant supervision
of program staff.

(b) Volunteers shall not be left in the role of supervising
consumers at any time.

(c) Volunteers shall be at least 18 years of age and meet
program guidelines.

R501-8-7. Staff to Consumer Ratio.

(1) Each youth group shall be supervised by at least two
staff members at all times, one of which must be a senior field
staff.

(2) In a mixed gender group, there shall be at least one
female staff and one male staff.

(3) Expedition group size, including staff members, cannot
exceed sixteen people with a minimum of a one to four staff to
consumer ratio.

(4) Volunteers shall be counted as a consumer in figuring
staff to consumer ratios.

(5) Expedition group size shall not exceed the number
specified by federal, state, or local agencies in whose
jurisdiction the program is operated.

R501-8-8. Staff Training.

(1) The program shall provide a minimum of eighty hours
initial staff training.

(2) Initial staff training shall not be considered completed
until the staff have demonstrated to the field director proficiency
in each of the following:

(a) counseling, teaching and supervisory skills,

(b) water, food, and shelter procurement, preparation and
conservation,

(c) low impact wilderness expedition and environmental
conservation skills and procedures,

(d) consumer management, including containment, control,
safety, conflict resolution, and behavior management,

(e) instruction in safety procedures and safe equipment
use; fuel, fire, life protection, and related tools,

(f) instruction in emergency procedures; medical,
evacuation, weather, signaling, fire, runaway and lost
consumers,

(g) sanitation procedures; water, waste, food, etc.,

(h) wilderness medicine, including health issues related to
acclimation, exposure to the environment, and environmental
elements,

(i) CPR, standard first aid, first aid kit contents and use,
and wilderness medicine,

(j) navigation skills, including map and compass use and
contour and celestial navigation,

(k) local environmental precautions, including terrain,
weather, insects, poisonous plants, response to adverse

situations and emergency evacuation,

(1) leadership and judgment,

(m) report writing, including development and
maintenance of logs and journals, and

(n) Federal, state, and local regulations, including
Department of Human Services, Bureau of Land Management,
United States Forest Service, National Parks Service, Utah State
Department of Fish and Game.

(3) The completion of the minimum eighty hours initial
staff training shall be documented and maintained in each
personnel file.

(4) The field director shall document in each personnel file
that the staff have demonstrated proficiency in each of the
required topic areas as listed in (2). above.

(5) The initial staff training and demonstration of
proficiency must be completed and documented before the staff
person may count in the staff consumer ratio.

(6) The program shall also provide on-going training to
staff in order to improve proficiency in knowledge and skills,
and to maintain certifications. This training shall also be
documented.

R501-8-9. Staff Health Requirements.

(1) Prior to engaging in any field activity, all staff shall
adhere to the following:

(a) All field staff, interns, and volunteers shall have an
annual physical examination and health history signed by a
licensed medical professional. A recognized physical stress
assessment shall be completed as part of the physical
examination.

(b)  Physical examinations shall be reviewed and
maintained by the provider in the staff personnel file.

(c) All program staff, interns, and volunteers shall agree to
submit to drug and alcohol screening as provided for by federal
and state law.

R501-8-10. Consumer Admission Requirements.

(1) Consumers shall be at least 13 through 17 years of age
and have a current health history which includes notation of
limitations and prescriptive medications, completed and
submitted within 30 days prior to entrance into the field
program and verified by a parent or legal guardian.

(2) Admissions screening shall be supervised by a
treatment professional before consumer entrance into the field
program and shall include the following:

(a) areview of consumer social and psychological history
with the parent or legal guardian prior to enrollment,

(b) an interview with the consumer prior to entrance into
the field program, and

(c) a review of consumer's health history and physical
examination by a licensed medical professional prior to entrance
into the field program.

(3) Consumer shall have a physical examination within 15
days prior to entrance to field program. Documentation of the
examination, on a form provided by the program and signed by
a licensed medical professional, shall be submitted to the
program within 15 days prior to entrance to field program.

(4) A physical examination form shall be provided to the
licensed medical professional by the program and the form shall
clearly state a description of the physical demands and
environment of the program, and require the following
information:

(a) urinalysis drug screen,

(b) CBC, blood count,

(c) urinalysis for possible infections,

(d) CMP, complete metabolic profile,

(e) pregnancy test for all female consumers,

(f) physical stress assessment,

(g) determination by the physician if detoxification is
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indicated for consumer prior to entrance into field program,

(h) and any other tests as deemed to be indicated.

(5) Copies of consumer's medical forms shall be
maintained at the field office and another copy carried by staff
members in a waterproof container throughout the course.

(6) Prior to placement in the program, psychological
evaluations for consumers as indicated, who have a history of
chronic psychological disorders.

(7) Upon admission and for a period of no fewer than three
days staff shall closely monitor the consumers for any health
problems that may be a result of becoming acclimated to the
environment.

R501-8-11. Water and Nutritional Requirements.

(1) Six quarts of potable water shall be available per
person, per day, minimum, plus one additional quart per person
for each five miles hiked. Although it is not required that the
entire amount be hand carried, access to water shall be available
at all times during hiking.

(2) In temperatures above 90 degrees F., staff shall make
sure consumer intake is a minimum of three quarts of water per
day, electrolyte replacement shall be available with the
expeditionary group at all times.

(3) In temperatures above 80 degrees F., water shall be
available for coating consumer's body, and other cooling down
techniques shall be available for the purpose of cooling as
needed.

(4) Water shall be available at each campsite. Water cache
location information shall be verified with field staff before the
group leaves camp each day.

(5) Expedition group shall not depend on aerial drops for
water supply. Aerial water drops shall be used for emergency
situations only.

(6) All water from natural sources shall be treated for
sanitation to eliminate health hazards.

(7) Each program shall have a written menu describing
food supplied to the consumer which shall provide a minimum
of 3000 calories per day. There must be fresh fruit and
vegetables at least twice a week. Food shall never be withheld
from a consumer for any reason. Food may not be withheld as
apunishment. Ifno fire is available, other food of equal caloric
value, which does not require cooking shall be available.

(a) The menu shall adjust to provide 30-100 percent
increase in minimum dietary needs as energy expenditure such
as exercise increases, or climate conditions such as cold weather
dictate.

(b) Food shall be from a balance of the food groups.

(c) Forage items shall not be used toward the
determination of caloric intake.

(d) There shall be no program fasting for more than 24
hours per expeditionary cycle.

(e) Multiple vitamin supplements shall be offered daily.

R501-8-12. Health Care.

(1) First aid treatment shall be provided in a prompt
manner.

(2) When a consumer has an illness or physical complaint
which cannot be treated by standard first aid, the program shall
immediately arrange for the consumer to be seen and treated as
indicated by a licensed medical professional.

(3) Each consumer shall be assessed at least every 14 days
for his physical condition by a qualified professional such as a
Utah EMT. Blood pressure, heart rate, allergies, and general
physical condition will be checked and documented. Any
assessment concerns will be documented, and the consumer will
be taken to the appropriate medical professional for treatment.
Medical treatment shall be provided by medical personnel and
medication provided as needed. There shall be no consequences
to a consumer for requesting to see a health care professional or

for anything said to a health care professional.

(4) All prescriptive and over the counter medications shall
be kept in the secure possession of designated staff and provided
to consumers to be used as prescribed.

(5) Prescriptive medication shall be administered as
prescribed by a qualified medical practitioner who is licensed.
Staff shall be responsible for the following:

(a) supervise the use of all medication,

(b) record medication, including time and dosage, and

(c) record effects of medication, if any.

(d) document any incidents of missed prescriptive
medication, and

(e) document any lost or missing prescriptive medication.

(6) A foot check will be conducted at least twice daily and
documented.

R501-8-13. Safety.

(1) First aid kits shall include sufficient supplies for the
activity, location, and environment and shall be available during
all field activities.

(2) Program shall have a support system that meets the
following criteria:

(a) Reliable daily two-way radio communications with
additional charged battery packs, and a reliable backup system
of contact in the event the radio system fails.

(b) The support vehicles and field office shall be equipped
with first aid equipment.

(c¢) The support personnel shall have access to all contacts,
i.e., telephone numbers, locations, contact personnel, and
procedures for an emergency evacuation or field incident.

(d) A.M. and P.M. contacts between field staff and support
staff are to be relayed to the field office. Contact shall be
available from field staff to field office on a continuous basis.

R501-8-14. Field Office.

(1) Each program shall maintain a field office.

(2) Communication system to the field office shall be
monitored 24-hours a day when consumers are in the field.

(3) Support staff shall respond immediately to any
emergency situation.

(4) Support staff on duty shall be within 1 hour of the
field.

(5) When staff are not present in the field office a contact
telephone number shall be posted on the field office door, and
the field director shall designate responsible on-call staff who
shall continually monitor communications and will always be
within 15 minutes travel time of the field office.

(6) field office staff shall adhere to the following:

(a) maintain current staff and consumer files which include
demographics, eligibility criteria, and medical forms as a
minimum,

(b) maintain a current list of names of staff and consumers
in each field group,

(c) maintain a master map of all activity areas,

(d) maintain copies of each expeditionary route with its
schedule and itinerary, of which copies shall be sent to the
Office of Licensing and local law enforcement, as requested by
these agencies,

(e) maintain a log of communications,

(f)  be responsible for training and orientation,
management of field personnel, related files, and records,

(g) be responsible for maintaining communications,
equipment inspection, and overseeing medical incidents, and

(h) provide all information as requested for review by state
staff.

R501-8-15. Environmental Requirements.
(1) All programs shall adhere to land use agencies
requirements relative to sanitation and low impact camping.
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(2) Consumers shall be instructed daily in the observance
of low-impact camping requirements.

(3) Personal hygiene supplies shall be of biodegradable
materials.

R501-8-16. Emergencies.

(1) Each program shall have a written plan of action for
disaster and casualties to include the following:

(a) designation of authority and staff assignments,

(b) plan for evacuation,

(c) transportation and relocation of consumers when
necessary, and

(d)  supervision of consumers after evacuation or
relocation.

(2) The program shall have a written plan which personnel
follow in medical emergencies and arrangements for medical
care, including notification of consumer's physician and nearest
relative or guardian.

(3) The program shall have a written agreement for
medical emergency evacuation as needed.

(4) Emergency evacuation equipment shall be on stand-by.

(5) The program shall make prior arrangements with local
rescue services in preparation for possible emergency evacuation
needs, which shall be reviewed every six months.

R501-8-17. Infectious Disease Control.

(1) The program shall have policies and procedures
designed to prevent or eliminate the spread of infectious and
communicable diseases in the program.

R501-8-18. Transportation Services.

(1) The program shall have policies and procedures which
ensures the safe and humane transport of consumers between
their homes and the program.

(2) "Escort transportation services" means: The charging
of a fee for having a responsible adult accompany the consumer
during transportation from the consumers home to the program
or back to their home.

(3) Escort transportation services whether provided by the
program or by an independent transportation service shall not be
a requisite to enrollment in the program, but shall be the choice
of the consumer's parent or guardian.

(4) Programs that provide escort transportation services
shall provide parents or guardians with the contact information
of at least two other escort transportation services to allow them
to have an informed decision.

R501-8-19. Transportation.

(1) There shall be written policy and procedures for
transporting consumers.

(2) There shall be a means of transportation in case of
emergency.

(3) Drivers of vehicles shall have a valid drivers license
and follow safety requirements of the State.

(4) Each vehicle shall be equipped with an adequately
supplied first aid kit.

(5) When transporting any consumer for any reason, there
shall be two staff present at all times, one of which shall be of
the same sex as the consumer, except in emergencies.

(6) Staff shall adhere to local, state, and federal laws
concerning the operation of motor vehicles.

(7) Staff and consumers shall wear seat belts at all times
while the vehicle is moving.

R501-8-20. Evaluation.

(1) Following the wilderness experience, each consumer
shall receive a debriefing to include a written summary of the
consumer's participation and the progress they achieved.

(2) Parents, consumers, and other involved individuals

shall be provided the opportunity and encouraged to submit a
written evaluation of the wilderness experience, which shall be
retained by the program for a period of two years.

R501-8-21. Solo Experiences.

(1) If an Outdoor Youth Program conducts a solo
component for consumers as part of the program they shall have
and follow written policies and procedures, which shall include
the following:

(a) A written description of the solo component to ensure
that the consumers are not exposed to unreasonable risks.

(b) Staff shall be familiar with the site chosen to conduct
solos.

(c) Plans for supervision shall be in place during the solo.

(d) Solo emergency plans.

R501-8-22. Stationary Camp Sites.

(1) An outdoor youth program that maintains a designated
location for the housing of consumers is considered stationary
and shall be subject to additional fire, health and safety
standards.

(a) A stationary Outdoor Youth Program camp shall be
inspected by a state certified fire inspector before being
occupied and on an annual basis thereafter. A copy of the
inspection shall be maintained at the Outdoor Youth Program
camp.

The inspection shall require:

(i) Fire Extinguishers. One (1) 2-A-10BC type fire
extinguisher shall at minimum be in each of the following
locations as required by the fire inspector:

(A) On each floor in any building that houses consumers;

(B) In any room where cooking or heating takes place;

(C) In a group of tents within a seventy-five (75) foot
travel distance; and

(D) Each fire extinguisher shall be inspected annually by
a fire extinguisher service agency.

(ii) Smoke Detectors. A smoke detector shall be in
buildings where consumers sleep.

(iii) Escape Routes. A minimum of two (2) escape routes
from buildings where consumers sleep.

(iv) Flammable Liquids. Flammable liquids shall not be
used to start fires, be stored in structures that house consumers,
or be stored near ignition sources. If generators are used, they
will only be refueled by staff when the generator is not running
and cool to the touch.

(v) Electrical. Wiring shall be properly attached and fused
to prevent overloads.

(b) A stationary Outdoor Youth Program camp shall be
inspected by the Local Health Department before being
occupied and on an annual basis thereafter. A copy of the
inspection shall be maintained at the site of the camp. The
inspection shall require the following:

(1) Food. Food be stored, prepared and served in a manner
that is protected from contamination.

(i) Water Supply. The water supply shall be from a
source that is accepted by the local health authority according
to UAC R392-300 "Rules for Recreation Camp Sanitation," at
the time of application and for annual renewal of such licenses.

(iii) Sewage Disposal. Sewage shall be disposed of
through a public system, or in absence of a public system, in a
manner approved by the local health authority, according to
UAC R392-300 "Rules for Recreation Camp Sanitation".

R501-8-23. Non-Compliance With Rules.

(1) Due to the difficulty of monitoring outdoor programs
and the inherent dangers of the wilderness, a single violation of
the foregoing life and safety rules may result in immediate
revocation of the license and removal of consumers from
programs pursuant to General Provisions as found in R501-1.
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R501. Human Services, Administration, Administrative
Services, Licensing.
R501-11. Social Detoxification Programs.
R501-11-1. Authority.

Pursuant to 62A-2-101 et seq., the Office of Licensing,
shall license social detoxification programs according to the
following rules.

R501-11-2. Purpose.

A social detoxification program offers room, board and
specialized rehabilitation services to persons who are in an
intoxicated state, or withdrawing from alcohol or drugs. In
social detoxification, individuals are assisted in acquiring the
sobriety and a drug free condition necessary for living in the
community and the program places an emphasis on helping the
individual obtain further care after detoxification.

R501-11-3. Definition.

Social detoxification Program means a short-term non-
medical treatment service for individuals unrelated to the owner
or provider in accordance with 62A-2-101(18).

R501-11-4. Administration.
A. In addition to the following rules, all social
detoxification programs shall comply with R501-2, Core Rules.
B. A current list of enrollment of all registered consumers
shall be on-site at all times.

R501-11-5. Staffing.

A. Each program shall have an employed manager who is
responsible for the day to day resident supervision and operation
of the facility. The responsibilities of the manager shall be
clearly defined. Whenever the manager is absent there shall be
a substitute available.

B. Professional staff shall include at least one of the
following individuals who have received training to work with
substance abusers:

1. alicensed physician, or a consulting licensed physician,
or

2. a licensed mental health therapist, or a consulting
licensed mental health therapist, or

3. a licensed psychologist or consulting licensed
psychologist, and

4. alicensed substance abuse counselor or unlicensed staff
who work with substance abusers shall be supervised by a
licensed clinical professional.

C. The program shall have a staff person trained, by a
certified instructor in standard first aid and CPR, on duty with
the consumers at all times. Training shall be updated as
required by the certifying agency.

R501-11-6. Direct Service.

Program service records shall contain the following:

A. name, address, telephone number and admission date,

B. emergency information with names, addresses and
telephone number, of a preferred individual and next of kin.
Services will not be refused if a person is too intoxicated to
provide accurate and detailed emergency information. The
program shall obtain thorough information as soon as the client
is able to report, and

C. a statement indicating that the consumer meets the
admission criteria.

R501-11-7. Physical Environment.

A. The program shall maintain appropriate documentation
of compliance with the following items as applicable:

1. local zoning ordinances, for "I" occupancies only,

2. local business license,

3. local building codes,

4. local fire safety regulations, and

5. local health codes.

B. The program shall provide written approval from the
appropriate local government agency for new program services
or increased consumer capacity.

C. Building and Grounds

1. The program shall insure that the appearance and
cleanliness of the building and grounds are maintained.

2. The program shall take reasonable measures to ensure
a safe physical environment for consumers and staff.

R501-11-8. Physical Facility.

A. Staff Quarters: A 24 hour live-in staff shall have
separate living space with a private bathroom.

B. The program shall have space to serve as an
administrative office for records, secretarial work and
bookkeeping.

C. Sleeping Space.

1. Large rooms may be used as dormitory style bedrooms.

2. A minimum of 50 square feet per consumer shall be
provided in a multiple occupant bedroom. Storage space shall
not be counted.

3. A minimum of 70 square feet per individual shall be
provided in a single occupant bedroom. Storage space shall not
be counted.

4. Sleeping areas shall have a source of natural light, and
shall be ventilated by mechanical means or equipped with a
screened window that opens.

5. There shall be an escape window for each sleeping
room unless there are two ways to exit the room.

6. Each bed, none of which shall be portable, shall be
solidly constructed and be provided with clean linens after each
consumer stay and at least weekly.

7. Sleeping quarters serving male and female residents
shall be structurally separated.

D. Bathrooms

1. Bathrooms shall meet a minimum ratio of one toilet, one
lavatory, and one tub or shower for each eight residents. These
shall be maintained in good operating order and in a clean and
safe condition.

2. Toilets and baths or showers shall allow for individual
privacy. They shall also accommodate consumers with physical
disabilities, as required by the state building code.

3. Bathroom mirrors shall be secured to the walls at
convenient heights.

4. Each bathroom shall be properly equipped with toilet
paper, towels, soap and other items required for personal
hygiene.

5. Bathrooms shall be ventilated by mechanical means or
equipped with a screened window that opens.

R501-11-9. Equipment.

A. Furniture and equipment shall be of sufficient quantity,
variety and quality to meet program and consumer needs.

B. All furniture and equipment shall be maintained in a
clean and safe condition.

R501-11-10. Laundry Service.

A. Programs which provide for common laundry of linens
and clothing, shall provide containers for soiled laundry
separate from storage for clean linens and clothing.

B. Laundry appliances shall be maintained in good
operating order and in a clean and safe condition.

R501-11-11. Food Service.

A. One person shall be responsible for food service. Ifthis
person is not a professionally qualified dietician, annual
consultation with a qualified dietitian shall be obtained.

B. The person responsible for food service shall maintain
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acurrent list of consumers with special nutritional needs, record
in the consumer's service record information relating to special
nutritional needs, and provide nutrition counseling where
indicated.

C. Kitchens shall have clean and safe operational
equipment for the preparation, storage, serving and clean up of
all meals.

R501-11-12. Medication.

A. The program shall have locked storage for medications.

B. The program shall have locked storage for hazardous
chemicals and materials according to the direction of the local
fire authorities. Any flammable or hazardous chemicals or
materials shall be stored in appropriate well-ventilated storage
area.

C. The program shall have designated qualified staff, who
shall be responsible to:

1. administer or supervise medication,

2. supervise self-medication,

3. record medication, including time and dosage,
according to prescription, and

4. record effects of medication.

R501-11-13. Specialized Services.

A. The program shall not admit those who are currently
experiencing convulsions, in shock, delirium tremens, in a
coma, or unconscious.

B. The program shall complete a preliminary screening at
the time an individual presents for service to determine
appropriateness for social model detox. The intake evaluation
is completed within seven days.

C. Consumers shall demonstrate recent evidence of a
Tuberculosis screening or be tested for Tuberculosis within one
weeks. Clients who exhibit signs of possible active tuberculosis
will be screened immediately with assistance from the local
health department. Health department recommendations will be
followed. Program staff will be tested every six months.

D. Once the client has completed the acute detox period as
demonstrated by reasonable physical and psychological stability,
case managers will conduct an evaluation to determine the
treatment referral.

KEY: licensing, human services, substance abuse
January 30, 2003 62A-2-101 et seq.
Notice of Continuation November 21, 2007
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R501. Human Services, Administration, Administrative
Services, Licensing.

R501-12. Child Foster Care.

R501-12-1. Authority.

(1) Pursuant to 62A-2-101 et seq., the Office of Licensing,
shall license child foster care services according to the following
rules. Child foster care services are provided pursuant to 62A-
4a-106 for the Division of Child and Family Services,
hereinafter referred to as DCFS, and 62 A-7-104 for the Division
of Juvenile Justice Services, hereinafter referred to as DJJS.

R501-12-2. Purpose Statement.

(1) The purpose of these rules is to establish the minimum
requirements for licensure of child foster homes and proctor
homes for children in the custody of the Department of Human
Services, herein after referred to as DHS. Rules applying to
child foster care are also applicable to proctor care unless
otherwise specified below.

R501-12-3. Definitions.

(1) "Child foster care" means the provision of care which
is conductive to the physical, social, emotional and mental
health of children or adjudicated youth who are temporarily
unable to remain in their own homes.

(2) "Proctor care" means the provision of child foster care
for only one youth at a time placed in a licensed or certified
proctor home. The youth shall be adjudicated to the custody of
DIJIJS.

(3) "Foster care agency" is any authorized licensed private
agency certifying providers for foster or proctor care services,
hereinafter referred to as Agency.

(4) "Child" means anyone under 18 years of age with the
exception of DJJS where custody and guardianship may be
maintained to 21 years of age.

R501-12-4. Licensing and Renewal.

(1) Application: An individual or legally married couple
age 21 and over may apply to be foster or proctor parents. The
applicant shall be provided with an application and a copy of the
foster care licensing rules. The application shall require the
applicant to list each member of the applicant's household.

(2) Medical Information:

(a) At the time of application, each potential foster and
proctor parent shall obtain and submit to the Agency or the
Office of Licensing, a medical reference letter, completed by a
licensed health care professional, which assesses the physical
ability of the individual to be a foster or proctor parent. On an
annual basis thereafter, each foster and proctor parent shall
submit a personal health status statement.

(b) A psychological examination of a potential or current
foster and proctor parent may be required by the Office of
Licensing or the Agency if there are questions regarding the
individual's mental status which may impair functioning as a
foster or proctor parent. The psychological examination shall be
arranged and paid for by the foster or proctor parent.

(3) References:

The applicant shall submit the names of no more than four
individuals, two not related and one related, who may be
contacted by the Agency or the Office of Licensing for a
reference. These individuals, shall be knowledgeable of the
ability of the potential foster or proctor parents to nurture
children. Three acceptable letters of reference must be received
by the Agency or the Office of Licensing before a license will be
issued.

(4) Background Screening:

(a) Pursuant to 62A-2-120 and R501-14, criminal
background screening, referred to as CBS, requires that all child
foster or proctor care applicants or persons 18 years of age or
older living in the home must have the criminal background

screening successfully completed. This shall be completed on
initial home approval and yearly thereafter.

(b) Pursuant to 62A-2-121 and R501-18, child abuse and
neglect licensing data base shall also be screened for each
applicant or persons 18 years of age or older living in the home
to see if a report of a severe type of abuse and neglect has been
substantiated by the Juvenile Court. This shall be done on
initial home approval and yearly thereafter.

(5) Home Study: There shall be a current home study
report on record prepared, or reviewed and signed off, by a
licensed Social Worker. A home study shall be completed for
each potential foster or proctor home. The home study shall be
updated annually with a home visit.

(6) Provider Code of Conduct: Each foster and proctor
care applicant shall read, abide by, and sign a current copy of
the DHS Provider Code of Conduct.

(7) Training: Each foster and proctor care applicant shall
complete the required pre-service training as specified in R501-
12-5 prior to receiving a license.

(8) Approval or Denial:

(a) Following pre-service training and submission of all
required documentation, the home study and an assessment of
an applicant shall be completed.

(b) A license shall be issued for applicants who meet
Foster Care Licensing Rules.

(c) The decision to approve or deny the applicant shall be
made on the basis of facts, health and safety factors, and the
professional judgment of the Agency or the Office of Licensing.

(d) No person may be denied a foster or proctor care
license on the basis of race, color, or national origin of the
person, or a child, involved, pursuant to the Social Security Act,
Section 471(a)(18)(A).

(e) The provider shall be evaluated annually for
compliance with foster care rules when renewing a license.

(f) Kinship and Specific Home Approval: An applicant
may be licensed for placement of one specific child or sibling
group. The home study shall be completed and all licensing
requirements met. This license is valid for the duration of the
specific placement only and must be renewed annually.

(g) Licensure approval is not a guarantee that a child will
be placed in the home. Additional requirements for adoptive
parents and adoptive assessments for children in State custody
are included in R512-41(3)(4).

(h) Providers shall not be licensed or certified to provide
foster or proctor care for children in the same home in which
they are providing child care, as defined in UCA 26-39-102, or
a licensed human service program, as defined in UCA 62A-2-
101.

(i) The Office Director or designee may grant a time
limited variance to a rule if it is in the best interest of the
specific child and addresses how basic health and safety
requirements shall be maintained in accordance with R501-1-8.

() All providers shall report any major changes in their
lives to the Office of Licensing or Agency within 48 hours.
These changes shall be re-evaluated within one month of the
change by the Office of Licensing or Agency. A major change
in the lives of the foster or proctor parents shall include, but is
not limited to the following;

(i) death or serious illness among the members of the
foster or proctor family,

(i1) separation or divorce,

(iii) loss of employment,

(iv) change of residence, or

(v) suspected abuse or neglect of any child in the foster or
proctor home.

R501-12-5. Training.
(1) Applicants shall attend training required and approved
by the applicable DHS Division or other approved entity and
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submit verification of completed training to the Office of
Licensing or Agency annually.

(2) At least one spouse shall complete the entire training
series in order for the home to be licensed. The other spouse
shall attend at least one third of the training.

(3) Providers associated with an Agency that is contracted
to provide foster care or proctor care services shall meet the
training requirements specified by the contract.

R501-12-6. Foster and Proctor Parent Requirements.

(1) Personal characteristics of foster and proctor parents
shall include the following:

(a) Foster and proctor parents shall be in good health, able
to provide for the physical and emotional needs of the child.

(b) Foster and proctor parents shall be emotionally stable
and responsible persons over 21 years of age. Legally married
couples and single individuals, may be foster or proctor parents.

(c) Foster and proctor parents shall document and verify
legal residential status when appropriate.

(d) Foster or proctor parents shall have the ability to help
the child grow and change in behavior.

(e) Foster or proctor parents shall not be dependent on the
foster care payment for their expenses beyond those associated
with foster or proctor care, and shall allocate funds as directed
by Division policy. Verification of income shall be submitted
with the application to the Office of Licensing or Agency on an
annual basis.

(f) Division employees shall not be approved as foster or
proctor parents to care for children in the custody of their
respective Divisions. An employee may provide care for
children in the custody of a different Division with approval of
the Regional Director in accordance with DHS conflict of
interest policy.

(g) Owners, directors, and members of the governing body
for foster and proctor care agencies shall not serve as foster or
proctor parents.

(h) Foster and proctor parents shall follow Agency rules
and work cooperatively with the Agency, Courts, and law
enforcement officials.

(2) Family Composition shall meet the following:

(a) The number, ages, and gender of persons in the home
shall be taken into consideration as they may be affected by or
have an effect upon the child.

(b) No more than two children under the age of two, shall
reside in a foster home, including natural children.

(c) No more than two non-ambulatory children shall be in
a foster home including infants under the age of two.

(d) No more than four foster children shall be in any one
home.

(e) No more than one foster child shall be in any one home
designated for proctor care by agencies contracted with DJJS.

R501-12-7. Physical Aspects of Home.

(1) The foster and proctor home shall be located in a
vicinity in which school, church, recreation, and other
community facilities are reasonably available.

(2) The physical facilities of the foster and proctor home
shall be clean, in good repair, and shall provide for normal
comforts in accordance with accepted community standards.

(3) The foster and proctor home shall be free from health
and fire hazards. Each foster and proctor home shall have a
working smoke detector on each floor and at least one approved
fire extinguisher. An approved fire extinguisher shall be
inspected annually and be a minimum of 2A:10BC five point,
rated multi-purpose, dry chemical fire extinguisher.

(4) There shall be sufficient bedroom space to provide for
the following:

(a) rooms are not shared by children of the opposite sex,
except infants under the age of two years,

(b) children do not sleep in the parents' room, except
infants under the age of two years,

(c) each child has his or her own solidly constructed bed
adequate to the child's size,

(d) a minimum of 80 square feet is provided in a single
occupant bedroom and a minimum of 60 square feet per child is
provided in a multiple occupant bedroom excluding storage
space, and

(e) no more than four children are housed in a single
bedroom.

(5) Sleeping areas shall have a source of natural light and
shall be ventilated by mechanical means or equipped with a
screened window that opens.

(6) Closet and dresser space shall be provided within the
bedroom for the children's personal possessions and for a
reasonable degree of privacy.

(7) There shall be adequate indoor and outdoor space for
recreational activities.

(8) Foster and proctor homes shall offer sufficiently
balanced meals to meet the child's needs.

(9) All indoor and outdoor areas shall be maintained to
ensure a safe physical environment.

(10) Areas determined to be unsafe, including but not
limited to, steep grades, cliffs, open pits, swimming pools, hot
tubs, high voltage boosters, or high speed roads, shall be fenced
off or have natural barriers.

(11) Equipment: All furniture and equipment shall be
maintained in a clean and safe condition. Furniture and
equipment shall be of sufficient quantity, variety, and quality to
meet individual needs.

(12) Exits: There shall be at least two means of exit on
each level of the foster and proctor home.

R501-12-8. Safety.

(1) Foster and Proctor families shall conduct fire drills at
least quarterly and provide documentation to the Office of
Licensing and Agency.

(2) Foster and proctor parents shall provide and document
training to children regarding response to fire warnings and
other instructions for life safety.

(3) The foster or proctor home shall have a telephone.
Telephone numbers for emergency assistance shall be posted
next to the telephone.

(4) The foster or proctor home shall have an adequately
supplied first aid kit such as recommended by the American Red
Cross.

(5) Foster and Proctor parents who have firearms,
ammunition, or other weapons shall assure that they are
inaccessible to children at all times. Firearms and ammunition
that are stored together shall be kept securely locked in security
vaults or locked cases, not in glass fronted display cases.
Firearms that are stored in display cases shall be rendered
inoperable with trigger locks, bolts removed or other disabling
methods. Ammunition for those firearms shall be kept securely
locked in a separate location. This does not restrict
constitutional or statutory rights regarding concealed weapons
permits, pursuant to UCA 53-5-701 et seq.

(6) Foster and Proctor parents shall not provide a weapon
to a minor or permit a minor to possess a weapon in violation of
Sections 76-10-509 through 76-10-509.7.

(a) The Office shall identify whether a foster or proctor
parent possesses or uses a firearm or other weapon and shall
provide this information to the Division of Juvenile Justice
Services and the Division of Children and Family Services for
use in accordance with R512-302-4 and Section 63-46b-2.1.

(7) Foster and Proctor parents who have alcoholic
beverages in their home shall assure that the beverages are kept
inaccessible to children at all times.

(8) There shall be locked storage for hazardous chemicals
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and materials.

R501-12-9. Emergency Plans.

(1) Foster and Proctor parents shall have a written plan of
action for emergencies and disaster to include the following:

(a) evacuation with a pre-arranged site for relocation,

(b) transportation and relocation of children when
necessary,

(c) supervision of children after evacuation or relocation,
and

(d) notification of appropriate authorities.

(2) Foster and Proctor parents shall have a written plan for
medical emergencies, including arrangements for medical
transportation, treatment and care.

(3) Foster or Proctor parents shall immediately report any
serious illness, injury or death of a foster or proctor child to the
appropriate Division or Agency and the Office of Licensing.

R501-12-10. Infectious Disease.

(1) Foster and Proctor parents shall contact their local
health department for assistance in preventing or controlling
infectious and communicable diseases in the home. In the event
of an infectious or communicable disease outbreak, foster and
proctor parents shall follow specific instructions given by the
local health department.

R501-12-11. Medication.

(1) Foster and Proctor parents shall administer prescribed
medication, according to the written directions of a licensed
physician. Medicine shall only be given to the child for whom
it was prescribed.

(2) Medication shall not be discontinued without the
approval of the licensed physician, side effects shall be reported
to the licensed physician.

(3) Non-prescriptive medications may be administered by
foster or proctor parents according to manufacturer's
instructions.

(4) Medications shall not be administered by the foster or
proctor child.

(5) Medication shall not be used for behavior management
or restraint unless prescribed by a licensed physician with
notification to the Division or Agency worker.

(6) There shall be locked storage for medication.

R501-12-12. Transportation.

(1) Foster and Proctor parents shall provide transportation.
In case of an emergency a means of transportation shall be
arranged by the foster or proctor parents.

(2) Drivers of vehicles shall have a valid Utah Drivers
License and follow safety requirements of the State.

(3) Transportation shall be provided in an enclosed vehicle
which has been safety inspected and equipped with seatbelts and
an appropriate restraint for infants and young children.

(4) Anemergency telephone number shall be in the vehicle
used to transport children.

(5) Each vehicle shall be equipped with an adequately
supplied first aid kit such as recommended by the American Red
Cross.

R501-12-13. Behavior Management.

(1) Foster and Proctor parents shall provide supervision at
all times.

(2) Foster and Proctor parents shall not use, nor permit the
use of corporal punishment, physical or chemical restraint,
infliction of bodily harm or discomfort, deprivation of meals,
rest or visits with family, humiliating or frightening methods to
control the actions of children.

(3) The foster or proctor parents' methods of discipline
shall be constructive. In exercising discipline, the child's age,

emotional make-up, intelligence and past experiences shall be
considered.

(4) Passive restraint shall be used only in behaviorally
related situations as a temporary means of physical containment
to protect the child, other persons, or property from harm.
Passive restraint shall not be associated with punishment in any
way.

(5) Foster and Proctor parents shall inform the Division or
Agency worker of any extreme or repeated behavioral problems
of a child placed in the foster or proctor home.

R501-12-14. Child's Rights in Foster and Proctor Care.

(1) The foster and proctor parent shall adhere to the
following:

(a) allow the child to eat meals with the family, and to eat
the same food as the family unless the child has a special
prescribed diet,

(b) allow the child to participate in family activities,

(c) protect privacy of information,

(d) not make copies of the child's records,

(e) explain the child's responsibilities, including household
tasks, privileges, and rules of conduct,

(f) not allow discrimination,

(g) treat the child with dignity,

(h) allow the child to communicate with family, attorney,
physician, clergyman, and others, except where documented
otherwise,

(i) follow visitation rights as provided by DHS or Agency
worker,

(j) allow the child to send and receive mail providing that
security and general health and safety requirements are met,
foster or proctor parents may only censor or monitor a foster or
proctor child's mail or phone calls by court order,

(k) provide for personal needs and clothing allowance, and

(1) respect the child's religious and cultural practices.

R501-12-15. Record Keeping.

(1) Foster and Proctor parents shall maintain the
following:

(a) current license certificate,

(b) copy of each contract with DHS,

(c) record of money provided to each foster or proctor
child,

(d) record of expenditures for each foster or proctor child,
and

(e) documentation of special need payments on behalf of
the foster or proctor child.

(2) The Office of Licensing and Agency staff shall
maintain a separate record for each child foster or proctor care
home or Agency.

KEY: licensing, human services, foster care
September 9, 2004 62A-2-101 et seq.
Notice of Continuation November 15, 2007



UAC (As of December 1, 2007)

Printed: December 18, 2007

Page 152

R501. Human Services, Administration, Administrative
Services, Licensing.
R501-13. Adult Day Care.
R501-13-1. Authority.

Pursuant to 62A-2-101 et seq., the Office of Licensing,
hereinafter referred to as Office, shall license adult day care
programs according to the following rules.

R501-13-2. Purpose.

Adult day care is designed to meet the needs of functionally
impaired adults through a comprehensive program that provides
a variety of social, recreational and related support services in
a protective setting.

R501-13-3. Definition.

Pursuant to 62A-2-101(1) adult day care means continuous
care and supervision for three or more adults 18 years of age and
over for at least four but less than 24 hours a day, that meets the
needs of functionally impaired adults through a comprehensive
program that provides a variety of health, social, recreational,
and related support services in a protective setting.

R501-13-4. Governance.

A. The program shall have a governing body which has
responsibility for and authority over the policies, procedures and
activities of the program.

B. The governing body shall be one of the following:

1. aBoard of Directors in a nonprofit organization; or

2. commissioners or appointed officials of a governmental
unit; or

3. Board of Directors or individual owners of a for-profit
organization.

C. The program shall have a list of members of the
governing body, indicating name, address and term of
membership.

D. The program shall have an organization chart which
identifies operating units of the program and their
interrelationship. The chart shall define lines of authority and
responsibility for all program staft.

E. When the governing body is composed of more than
one person, the governing body shall establish bylaws, and shall
hold formal meetings at least twice a year to evaluate quality
assurance. A written record of meetings including date,
attendance, agenda and actions shall be maintained on-site.

F. The responsibilities of the governing body shall be as
follows:

1. to ensure program policy and procedure compliance,

2. to ensure continual compliance with relevant local, state
and federal requirements,

3. to notify the Office within thirty days of changes in
program administration or purpose, and

4. to ensure that the program is fiscally sound.

R501-13-5. Statutory Authority.

A. A publicly operated program shall document the
statutory basis for existence.

B. A privately operated program shall document
ownership or incorporation.

R501-13-6. Program Administration.

A. A qualified Director shall be designated by the
governing body to be responsible for day to day program
operation.

B. Records as specified shall be maintained on-site.

C. Program personnel shall not handle consumer finances.

D. There shall be a written statement of purpose to include
the following:

1. mission statement,

2. description of services provided,

3. description of services not provided,

4. description of population to be served,

5. fees to be charged, and

6. participation of consumers in activities related to fund
raising, publicity, research projects, and work activities that
benefit anyone other than the consumer.

E. The statement of purpose shall be provided to the
consumer and the responsible person and shall be available to
the Office, upon request. Notice of such availability shall be
posted.

F. There shall be a quality assurance plan to include a
description of methods and standards used to assure high quality
services. Implementation of the plan shall be documented and
available for review by the Office, the consumer, and the
responsible person.

G. There shall be written reports of all grievances and their
conclusion or disposition.  Grievance reports shall be
maintained on-site.

H. The program shall have clearly stated guidelines and
administrative procedures to ensure the following:

1. program management,

2. maintenance of complete and accurate accounts, books,
and records, and

3. maintenance of records in an accessible, standardized
order and retained as required by law.

I. All program staff, consultants, volunteers, interns and
other personnel shall read, understand, and sign the current
Department of Human Services, hereinafter referred to as DHS,
Provider Code of Conduct.

J. The program shall post their license in a conspicuous
place on the premises.

K. Each program shall comply with State and Federal laws
regarding abuse, shall post a copy of State Law 62A-3-301, and
provide an informational flyer to each consumer and the
responsible person.

L. The program shall meet American Disabilities
Act,(ADA) guidelines and make reasonable accommodation for
consumers and staff. ~ADA guidelines and reasonable
accommodation shall be determined by the authority having
jurisdiction.

M. The program shall comply with local building code
enforcement for disability accessibility.

R501-13-7. Record Keeping.

A. The Director shall maintain the following information
on-site at all times:

1. organizational chart,

2. bylaws of the governing body if applicable,

3. minutes of formal meetings,

4. daily consumer attendance records,

5. all program related leases, contracts and purchase-of-
service agreements to which the governing body is a party,

6. annual budgets and audit reports,

7. annual fire inspection report and any other inspection
reports as required by law, and

8. copies of all policies and procedures.

B. The Director shall have written records onsite for each
consumer, to include the following:

1. demographic information,

2. Medicaid and Medicare number, when appropriate,

3. biographical information,

4. pertinent background information,

a. personal history, including social, emotional, and
physical development,

b. legal status, including consent forms for dependent
consumers, and

c. an emergency contact with name, address and telephone
number,

5. consumer health records including the following,
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a. record of medication
administration,

b. a current health assessment signed by a physician, and

c. signed consent form,

6. intake assessment,

7. signed consumer agreement, and

8. copy of consumers' service plan.

C. The Director shall have an employment file on-site for
each staff person.

D. The Office shall have the authority to review program
records at anytime.

including dosage and

R501-13-8. Direct Service Management.

A. The program shall have a written eligibility, admission
and discharge policy and procedure to include the following:

1. intake process,

2. self-admission,

3. notification of the responsible person,

4. reasons for admission refusal which includes a written,
signed statement, and

5. reasons for discharge or dismissal.

B. Intake Assessment

1. Before a program admits a consumer, a written
assessment shall be completed to evaluate current health and
medical history, legal status, social, psychological and, as
appropriate, developmental, vocational or educational factors.

2. In emergency drop-in care situations which necessitate
immediate placement, the assessment shall be completed on the
same day of service in all situations.

3. All methods used during intake shall consider age,
cultural background, dominant language, and mode of
communication.

4. During intake, the consumer's legal status, according to
State Law, shall be determined as it relates to the responsible
person who may have legal authority to make decisions on the
consumer's behalf.

C. Consumer Agreement

A written agreement, developed with the consumer, the
responsible person and the Director or designee, shall be
completed, signed by all parties, and kept in the consumer's
record. It shall include the following:

1. rules of program,

2. consumer and family expectations as appropriate and
agreed upon,

3. services to be provided and not provided and cost of
service, including refunds,

4. authorization to serve and to obtain emergency medical
care, and

5. arrangements regarding absenteeism, visits, vacation,
mail, gifts, and telephone calls, as appropriate.

D. Individual Consumer Service Plan

1. A program staff member in collaboration with the
Director, shall be assigned to each consumer and have
responsibility and authority for development, implementation,
and review of the individual consumer service plan.

2. The plan shall include the following:

a. findings of the intake assessment and consumer records,

b. individualized program plan to enhance consumer well-
being,

c. specification of daily activities and services,

d. methods for evaluation, and

e. discharge summary.

3. Individual consumer service plans shall be developed
within three working days of admission and evaluated within 30
days of admission and every 90 days thereafter or as changes
occur.

4. All persons working directly with the consumer shall
review the individual consumer service plan.

E. Incident or Crisis Intervention Reports

1. There shall be written reports to document consumer
death, injuries, fights, or physical confrontations, situations
requiring the use of passive physical restraints, suspected
incidents of abuse or neglect, unusual incidents, and other
situations or circumstances affecting the health, safety, or well-
being of a consumer while in care.

. The report shall include the following:
summary information,

. date and time of emergency intervention,
. list of referrals if any,

. follow-up information, and

e. signature of person preparing report and other witnesses
confirming the contents of the report.

3. The report shall be completed within 48 hours of each
occurrence and maintained in the individual consumer's record.

4. When an incident or crisis involves abuse, neglect or
death of a consumer, the Director or designee shall document
the following:

a. a preliminary written report within 24 hours of the
incident, and

b. immediate notification to the Office, the consumer's
legally responsible person, the nearest Human Services office,
and as appropriate a law enforcement authority.
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R501-13-9. Direct Service.

A. Adult day care activity plans shall be prepared to meet
individual consumer and group needs and preferences. Daily
activity plans may include, community living skills, work
activity, recreation, nutrition, personal hygiene, social
appropriateness, and recreational activities that facilitate
physical, social, psychological, and emotional development.

B. Activity plans shall be written, staff shall be oriented to
their use, and shall be maintained on file at the program.

C. There shall be a daily schedule, posted and
implemented as designed.

D. Each consumer shall have the opportunity to use at
least four of the following activity areas each day: general
activities, sedentary activities, specialized activities, rest area,
self care area, appointed outdoor area, kitchen and nutrition
area, and reality orientation area.

E. A sufficient amount of equipment and materials shall be
provided so that consumers can participate in a variety of
activities simultaneously.

F. Consumers shall receive direct supervision at all times
and be encouraged to participate in activities.

G. All consumers shall receive the same standard of care
regardless of funding source.

R501-13-10. Behavior Management.

A. There shall be a written policy and procedure for
methods of behavior management to include the following:

1. definition of appropriate and inappropriate consumer
behaviors, and

2. acceptable staff responses to inappropriate behaviors.

B. The policy shall be provided to all staff prior to
working with consumers and staff shall receive annual training
relative to behavior management.

C. No staff member shall use, nor permit the use of
physical restraint, humiliating or frightening methods of
punishment on consumers at anytime.

D. Passive physical restraint shall be used only in
behavioral related situations as a temporary means of physical
containment to protect the consumer, other persons, or property
from harm. Passive physical restraint shall not be associated
with punishment in any way.

R501-13-11. Rights of Consumers.
A. The program shall have a written statement of
consumers' rights to include the following:
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1. privacy of information and privacy for both current and
closed consumers' records,

2. reasons for involuntary termination and criteria for
readmission to the program,

3. potential harm or acts of violence to consumers or
others,

4. consumers' responsibilities including household tasks,
privileges, and rules of conduct,

5. service fees and other costs,

6. grievance and complaint procedures,

7. freedom from discrimination,

8. the right to be treated with dignity, and

9. the right to communicate with family, attorney,
physician clergyman, and others.

B. The consumer and the responsible person shall be
informed of the consumer rights statement to his or her
understanding verbally and in writing.

R501-13-12. Personnel Administration.

A. There shall be written policies and procedures to

include the following:

. staff grievances,

. lines of authority,

. orientation and ongoing training,
. performance appraisals, and

. rules of conduct.

B. Individual staff and the Director shall review policy
together.

C. The program shall have a Director, appointed by the
governing body, who shall be responsible for day to day
program and facility management.

D. The Director or designee shall be on-site at all times
during program operating hours.

E. The program shall employ a sufficient number of
trained, licensed, and qualified staff in order to meet the needs
of the consumers, implement the service plan, and comply with
licensing rules.

F. The program shall have a written job description for
each position, to include a specific statement of duties and
responsibilities and the minimum required level of education,
training and work experience.

G. The governing body shall ensure that all staff are
certified or licensed as legally required and appropriate to their
assignment.

H. The program shall have access to a physician licensed
to practice medicine in the State of Utah.

I. The Director shall have a file on-site for each staff
person to include the following:

1. application for employment, including record of
previous employment with references,

2. applicable credentials and certifications,

. initial health evaluation including medical history,
. Tuberculin test,

. food handler permit as required,

. training record, including first aid and CPR,

. performance evaluations, and

. signed copy of Code of Conduct.

. Provisions of R501-14 and R501-18 shall be met.

K. Staff shall have access to his or her staff file and shall
be allowed to add written statements to the file.

L. Staff files shall be retained for a minimum of two years
after termination of employment.

M. A program using volunteers, student interns or other
personnel, shall have a written policy to include the following:

1. direct supervision by a paid staff member,

2. orientation and training in the philosophy of the
program, the needs of consumers, and methods of meeting those
needs,

3. character reference checks, and
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4. all personnel shall complete an employment application
and shall read and sign the current Provider Code of Conduct.
The application shall be maintained on-site for two years.

N. Staff Training:

1. Staff members shall be trained in all program policies
and procedures.

2. Staft shall have Food Handler permits as required to
fulfill their job description. The program shall have a staff
person trained, by a certified instructor, in first aid and CPR on
duty with the consumers at all times.

3. DHS may require further specific training, which will
be defined in applicable State contracts.

4. Training shall be documented and maintained in
individual staff files.

R501-13-13. Staffing.

A. Adult Day Care Staffing Ratios

1. When eight or fewer consumers are present, one staff
person shall provide direct supervision at all times with a
second staff person meeting minimum staff requirements
immediately available.

2. When nine to 16 consumers are present, two staff shall
provide direct supervision at all times. The ratio of one staff
person per eight consumers will continue progressively.

3. In all programs where one-half or more of the
consumers are diagnosed by a physician's assessment with
Alzheimer, or related dementia, the ratio shall be one staff for
each six consumers.

4. Staff supervision shall be provided continually
throughout staff training periods.

5. For programs with nine or more consumers,
administrative and maintenance staff shall not be included in
staff to consumer ratio.

B. The Director shall meet one of the following
credentials:

1. alicensed nurse,

2. alicensed social worker,

3. alicensed psychologist,

4. arecreational, or physical therapist, properly licensed
or certified,

5. other licensed professionals in related fields who have
demonstrated competence in working with functionally impaired
adults, or

6. a person that has received verifiable training to work
with functionally impaired adults, and is in consultation on an
ongoing basis with a licensed or certified professional with
Director credentials.

C. Directors shall obtain 10 hours of related training on an
annual basis.

D. Minimum Staff Requirements

1. Staff shall be 18 years of age or older and demonstrate
competency in working with functionally impaired adults.

2. Staff shall receive eight hours of initial orientation
training designed by the Director to meet the needs of the
program, plus 10 hours of work related training on a yearly
basis.

R501-13-14. Physical Facility.

A. The governing body shall provide written
documentation of compliance with the following:

1. local zoning,

2. local business license,

3. local building codes,

4. local fire safety regulations, and

5. local health codes, as applicable, including but not
limited to Utah Food Service and Sanitation Act.

B. In the event of ownership change, structural remodeling
or a change in category of service, the Office and other
regulatory agencies shall be immediately notified.
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C. Building and Grounds

1. The program shall ensure that the appearance and
cleanliness of the building and grounds are maintained.

2. The program shall take reasonable measures to ensure
a safe physical environment for its consumers and staff.

R501-13-15. Physical Environment.

A. There shall be a minimum of fifty square feet of indoor
floor space per consumer designated specifically for adult day
care during program operational hours. Hallways, office,
storage, kitchens, and bathrooms shall not be included in
computation.

B. Outdoor recreational space on or off site and
compatible recreational equipment shall be available to facilitate
activity plans.

C. All indoor and outdoor areas shall be maintained in a
clean, secure and safe condition.

D. Areas determined to be unsafe, including steep grades,
cliffs, open pits, swimming pools, high voltage boosters, or high
speed roads, shall be fenced off.

E. Space shall be used exclusively for adult day care
during designated hours of operation.

F. Bathrooms

1. There shall be at least one bathroom exclusively for
consumers use during business hours. For facilities serving
more than ten consumers there shall be separate male and female
bathrooms exclusively for consumer use.

2. Adult day care programs shall provide the following:

TABLE 1
Toilets Sinks
Male 1:15 Female 1:15
Female 1:15 Male 1:15

3. Bathrooms shall accommodate physically disabled
consumers.

4. Each bathroom shall be properly supplied with toilet
paper, individual disposable hand towels or air dryers, soap
dispensers, and other items required for personal hygiene.
Consumers' personal items shall be labeled and stored separately
for each consumer.

5. Toiletrooms shall be ventilated by mechanical means or
equipped with a screened window that opens. Toilet rooms
shall be maintained in good operating order and in a clean and
safe condition.

6. Each toilet shall be individually stalled with closing
doors for privacy.

G. Safety

1. All furniture and equipment shall be maintained in a
clean and safe condition. Equipment shall be operated and
maintained as specified by manufacturer instructions.

2. Grade level entrance, approved ramps, handrails and
other safety features shall be provided as determined by local,
state and federal regulations and fire authorities in order to
facilitate safe movement.

3. Provisions of the Utah Clean Air Act shall be followed
if smoking is allowed in the building.

4. Use of restrictive barriers shall be approved by fire
authorities.

5. Use of throw rugs is prohibited.

6. Hot water accessible to consumers shall be maintained
at a temperature that does not exceed 110 Fahrenheit.

7. A secured storage area, inaccessible to consumers, shall
be used for volatile and toxic substances.

8. Heating, ventilation, and lighting shall be adequate to
protect the health of the consumers. Indoor temperature shall be
maintained at a minimum of 70 Fahrenheit.

H. Food Service

1. Meals provided by program:

a. Kitchens used for meal preparation shall be provided
with the necessary equipment for the preparation, storage,
serving and clean up of all meals. All equipment shall be
maintained in working order. Food preparation areas shall be
maintained in a clean and safe condition.

b. One person shall be responsible for food service.

c. The person responsible for food service shall maintain
a current list of consumers with special nutritional needs or
allergies. Records of consumer special nutritional needs shall
be kept in the consumer's service records. Food shall be
prepared and served in accordance with special nutritional
needs.

2. Food activities in which consumers participate shall be
directly supervised by staff with a food handlers permit.

3. Catered foods and beverages provided from outside
sources shall have adequate on-site storage and refrigeration as
well as a method to maintain adequate temperature control.

4. Dining space shall be designated and maintained in a
clean and safe condition.

5. Menus shall be approved by a registered dietitian unless
the program is participating in the Federal Adult and Child
Nutrition program administrated through the State Office of
Education.

6. Consumers shall receive meals or snacks according to
the following:

TABLE 2
Hours in Care Meals/Snacks That Shall Be Served

1 meal and 2 snacks or
2 meals and 1 snack

8 or more hours

4 hours but Tess

than 8 hours 1 meal and 2 snacks

4 hours or less 1 snack

7. Sufficient food shall be available for second servings.

8. There shall be no more than three hours between snack
or meal service.

9. Powdered milk shall be used for cooking only.

I. Medication

1. All prescribed and over the counter medication shall be
provided by the consumer, the responsible person or by special
arrangement with a licensed pharmacy.

2. All medications shall be clearly labeled. Medication
shall be stored in a locked storage area. Refrigeration shall be
provided as needed with medication stored in a separate
container.

3. There shall be written policy and procedure to include
self administered medication, medication administered by
persons with legal authority to do so and the storage, control,
release, and disposal of medication in accordance with federal
and state law.

4. Any assisted administration of medication shall be
documented daily by the Director or designee.

R501-13-16. Infectious Disease and Illness.

A. The program shall have policies and procedures
designed to prevent or control infectious and communicable
diseases in the facility.

B. If a consumer shows signs of illness after arrival, staff
shall contact the family or the responsible person immediately.
The consumer shall be isolated.

C. No consumer shall be admitted for care or allowed to
remain at the program if there are signs of vomiting, diarrhea,
fever or unexplained skin rash.

D. Staff shall follow Department of Health rules in the
event of suspected communicable and infectious disease.

R501-13-17. Emergency Plans and General Safety.
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A. Each program shall have a written plan of action for
disaster developed in coordination with local emergency
planning services and agencies.

B. Consumers and staff shall receive instructions on how
to respond to fire warnings and other instructions for life safety.

C. The program shall have a written plan which staff
follow in medical emergencies and in arrangements for medical
care, including notification of consumers' physician and the
responsible person.

D. Fire drills shall be conducted at least monthly at
different times during hours of operation, and documented.
Notation of inadequate response shall be documented.

E. The program shall have immediate access to 24 hour
telephone service. Telephone numbers for emergency assistance
shall be posted by the telephone.

F. The program shall have an adequately supplied first aid
kit on-site, appropriate to program size.

R501-13-18. Transportation.

A. There shall be written policy and procedures for
transporting consumers.

B. A list of all occupants or consumers, and the name,
address and phone number of the program shall be maintained
in each vehicle.

C. There shall be a means of transportation in case of
emergency.

D. Vehicle drivers shall have a drivers license valid in the
State of Utah and follow safety requirements of State Motor
Vehicles and Public Safety. Drivers shall have certified first aid
and CPR training.

E. Each vehicle shall be equipped with an adequately
supplied first aid kit.

F. A belt cutter shall be kept in all vehicles used to
transport consumers. The belt cutter shall be located in an easily
accessible, safe place.

G. Loose items shall be secured within the vehicle to
reduce the danger of flying objects in an emergency.

KEY: human services, licensing
April 15, 2000 62A-2-101 et seq.
Notice of Continuation November 5, 2007 62A-4
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R512. Human Services, Child and Family Services.
R512-43. Adoption Assistance.
R512-43-1. Definitions.

In addition to terms defined in Section 62A-4a-902, the
following terms are defined for purposes of this rule:

(1) Initiation of adoption proceedings means the earlier of
(a) the date an Adoption Agreement is signed with the Division
of Child and Family Services for placement of a child in the
home, or (b) the date an adoption petition is filed.

(2) Child in public foster care means a judicially removed
child whose placement resulting in adoption was immediately
preceded by protective, temporary, or legal custody with a State
IV-E agency, or a child who was placed with a State IV-E
agency through a Voluntary Placement Agreement, or the child
of a minor parent in foster care.

(3) A child or youth who was taken into protective custody
and, as a result of the protective episode, was placed with a
relative who was given legal custody meets the definition of a
child in public foster care.

(a) If the court orders Child and Family Services to
continue to provide Protective Supervision Services for the
family in making safety and permanency decisions for the child,
including placement decisions and permanency goals, the child
is eligible for adoption assistance if the child's permanency goal
becomes adoption, if all other criteria in R512-43-3(1-4) are
met.

(1) This may include a change in placement to another
relative while the Protective Supervision Services continue to be
court ordered.

(4) State IV-E agency means the Division of Child and
Family Services or a public agency or tribal organization with
whom the Division of Child and Family Services has an
agreement in effect for foster care maintenance payments in
accordance with Title IV-E, Section 42 USC 672.

(5) AFDC means the Aid to Families with Dependent
Children program that was in effect on July 16, 1996.

(6) Child with a previous IV-E agreement means a child
who was Title IV-E eligible in a previous adoption with a fully
executed adoption assistance agreement originating in any state,
and the previous adoption was legally dissolved or ended due to
the death of both of the adoptive parents.

R512-43-2. Purpose and Authority.

(1) The purpose of the adoption assistance program is to
aid an adoptive family to establish and maintain a permanent
adoptive living arrangement for a child who qualifies for the
program under state and federal law.

(2) The adoption assistance program is intended to provide
a permanent family for a child in public foster care or who
receives Supplemental Security Income (SSI) by providing
financial and medical assistance for the child's benefit and best
interest to the family who adopts the child.

(3) Section 62A-4a-901, et seq. authorizes the state to
provide adoption assistance and supplemental adoption
assistance and Section 473, Social Security Act, authorizes
federal adoption assistance. Section 473, Social Security Act
(2001), and 45 CFR 1356.40 (2000) and 45 CFR 1356.41
(2000) are incorporated by reference.

R512-43-3. General Requirements for Adoption Assistance.

(1) Qualification for adoption assistance is based upon the
child meeting qualifying factors, not the adoptive family.

(2) A child qualifies for adoption assistance if all of the
following are met:

(a) The state has determined that the child cannot or
should not be returned home.

(b) The state can document that reasonable efforts were
made to place the child for adoption without providing adoption
assistance. An exception applies if the child has significant

emotional ties with the adoptive family and it is not in the
child's best interest to consider a different adoptive placement.

(c) The state determines the child meets the definition of
a child with a special need in accordance with Section 62A-4a-
901, et seq.

(i) A child under age five in public foster care meets the
special need definition of "a child with a physical, emotional or
mental disability" when the child is at risk to develop such a
condition due to specific factors identified in the child's or birth
parents' health and social histories.

(3) Indetermining eligibility for adoption assistance, there
is no income eligibility requirement or means test for the
adoptive parents.

(4) A child must be a U.S. citizen or qualified alien to
receive adoption assistance.

(5) An application for adoption assistance is submitted to
the regional adoption subsidy committee on a form provided by
the Division of Child and Family Services.

(6) Application for adoption assistance, approval, and
completion of the adoption assistance agreement, including
signatures of an adoptive parent and a representative from the
Division of Child and Family Services, are to be completed
prior to finalization of the adoption.

(7) Adoptive parents may request adoption assistance after
an adoption is finalized by requesting a fair hearing through the
Office of Administrative Hearings. Adoption assistance may
only be granted after finalization when the conditions stated in
R512-43-11-2(a) are met.

(8) Adoption assistance usually begins after finalization of
an adoption. However, adoption assistance may be initiated at
the time of placement if the child is legally free for adoption, the
adoptive home is approved, adoption proceedings are initiated,
an adoption assistance agreement is fully executed prior to
placement, and foster care maintenance payments are not being
provided for the child.

(9) An adoption assistance agreement shall be approved
and have all required signatures before any payments may be
made to an adoptive family or before state medical assistance
may be initiated.

(10) A qualified child shall continue to be eligible to
receive adoption assistance until a child reaches age 18 unless
causes for termination apply as stated in R512-43-11.
Assistance may be extended until a child reaches age 21 when
the regional adoption subsidy committee has determined that the
child has a mental or physical disability that warrants continuing
assistance.

(a) An extension of adoption assistance beyond age 18 is
warranted if the child meets the criteria for services in the
Department of Human Services, Division of Services for People
with Disabilities.

(11) The Division of Child and Family Services is
responsible for notifying a prospective adoptive family of the
availability of adoption assistance when the family begins an
adoptive placement of a qualified child in public foster care.

(12) The adoptive parents are responsible to notify the
Division of Child and Family Services of any circumstances that
may affect the child's eligibility for adoption assistance or
eligibility for adoption assistance in a different amount.

R512-43-4. Reimbursement of Non-Recurring Adoption
Expenses.

(1) A parent who adopts a child meeting all of the
qualifying factors for adoption assistance listed in R512-43-3(2)
may be reimbursed for non-recurring adoption expenses on
behalf of the child.

(2) A parent may be reimbursed up to $2,000 per child for
allowable non-recurring expenses directly related to the legal
adoption of a child with a special need. Reimbursement shall be
limited to costs approved by the regional adoption subsidy
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committee.

(3) Expenses may include reasonable and necessary
adoption fees, court costs, adoption-related attorney fees,
adoption home study, health and psychological examinations of
adoptive parents, supervision of the placement prior to adoption,
and transportation and reasonable costs of lodging and food for
the child and/or adoptive parents during the placement or
adoption process.

(4) Adoptive parents are responsible to provide necessary
receipts for reimbursement.

(5) Only costs that are incurred in accordance with State
and Federal law and that have not been reimbursed from other
sources or funds may be included.

(6) Non-recurring adoption expenses are reimbursable
through Title IV-E Adoption Assistance. The child does not
have to be determined Title IV-E eligible for the parents to
receive this reimbursement.

R512-43-5. Monthly Subsidy.

(1) Qualifying for a Monthly Subsidy.

A child qualifies for a monthly subsidy when the following
requirements are met:

(a) The child meets all of the qualifying factors for
adoption assistance listed in R512-43-3(2), and

(b) The child meets the definition of child in public foster
care, qualifies for SSI, or meets the definition of a child with a
previous IV-E agreement.

(i) The child's eligibility for SSI benefits is established no
later than the time adoption proceedings are initiated.

(2) Guiding Principles for Monthly Subsidies.

(a) The amount of monthly subsidy to be paid for a child
is based on the child's present and long-term treatment and care
needs and available resources, including the family's ability to
meet the needs of the child. A combination of the parents'
resources and subsidy should cover the ordinary and special
needs expenses of the child projected over an extended period
of time.

(b) The amount of the monthly subsidy may not exceed the
payment that would be made if the child was placed in a foster
family home at the point in time when the agreement is being
initiated or revised.

(c) The amount of monthly subsidy may increase or
decrease when the child's level of need or the family's ability to
meet those needs changes. The family or the caseworker may
initiate a change in the amount of subsidy at any time when
needs or resources change.

(d) Fora child in public foster care, the requested amount
of monthly subsidy is negotiated between the adoptive parent
and caseworker. The Adoptive Parent Statement of Disclosure
items must be reviewed in depth by the caseworker and adoptive
parent prior to subsidy negotiation.

(e) The amount of the monthly subsidy is subject to the
approval of the regional adoption subsidy committee. If the
requested amount is not granted, the adoptive parent has a right
to appeal as stated in R512-43-11.

(3) Process for Determining Monthly Subsidy Amount.

(a) Utilizing the level of need criteria specified in R512-
43-5(4), the caseworker and adoptive family identify the child's
level of need.

(b) The caseworker and adoptive family identify the
applicable monthly subsidy payment range, according to the
child's specified level of need, as specified in R512-43-5(5).

(c) The caseworker and adoptive family negotiate the
amount of monthly subsidy to be requested from the regional
adoption subsidy committee. The requested monthly subsidy
amount may not exceed the maximum amount for the specific
level of need identified for the child nor the maximum amount
that the child would receive if placed in a foster family home.

(d) The identified need level for the child and requested

amount of monthly subsidy is presented to the regional adoption
subsidy committee for approval. If the requested amount is not
approved or is reduced by the committee, the Division of Child
and Family Services must send a written notice to the adoptive
parents within 30 days informing them of the process to request
a fair hearing.

(4) Determining Child's Level of Need.

(a) The level of need is determined by considering the
child's age, history, physical, mental, emotional, and social
functioning and needs, and any other relevant factors.
Frequency of occurrence, duration, severity, and number of
needs or problem areas are also considered.

(b) The presence of a particular issue listed within a
designated level does not mandate that the child be categorized
at that level. The child's needs, taken as a whole, determine the
level selected for the child.

(c) Level of need is classified into three categories.

(i) Level One applies to a child with a minimal number
and severity of needs. It is expected that most of these issues
will improve with time, and significant improvement may be
anticipated over the course of the adoption. For children ages
five and under issues may include, but are not limited to:
feeding problems, aggressive or self destructive behavior,
victimization from sexual abuse, victimization from physical
abuse; or no more than one developmental delay in fine motor,
gross motor, cognitive or social/emotional domains. For
children ages 6-18, issues may include but are not limited to:
social conflict, physical aggression, minor sexual reactivity,
need for education resource classes or tutoring, some minor
medical problems requiring ongoing monitoring, or mental
health issues requiring time limited counseling.

(i) Level Two applies to a child with a moderate number
and severity of needs. It is expected that a number of these
issues are long-term in nature and the adoptive family and child
will be working with them over the course of the adoption, and
some may intensify or worsen if not managed carefully. Outside
provider support will probably continue to be needed during the
course of the adoption. For children ages five and under, issues
may include, but are not limited to: developmental delays in
two or more areas of fine motor, gross motor, cognitive or
social/emotional domains; diagnosis of failure to thrive;
moderate genetic disease or physical handicapping condition; or
physical aggression expressed several times a week, including
superficial injury to self or others. For children ages 6-18,
issues may include, but are not limited to: daily social conflict
or serious withdrawn behavior; moderate risk of harm to self or
others due to physically aggressive behavior; emotional or
psychological issues with a DSM-IV diagnosis requiring
ongoing counseling sessions over an extended period of time;
moderate sexual reactivity or perpetration; chronic patterns of
being destructive to items or property; cruelty to animals; mild
mental retardation or autism, with ongoing need for special
education services; and physical disabilities requiring ongoing
attendant care or other caretaker support.

(iii) Level Three applies to a child with a significant
number or high severity of needs. It is expected that these issues
will not moderate and may become more severe over time. The
child's level of need may at some time require personal attendant
care or specialized care outside of the home, when prescribed by
a professional. For children ages five and under issues may
include, but are not limited to: severe life threatening medical
issues; moderate or severe retardation or autism; serious
developmental delays in three or more areas of fine or gross
motor, cognitive or social/emotional domains; anticipated need
for ongoing support for activities of daily living, such as
feeding, dressing and self care; or high levels of threat for harm
to self or others due to aggressive behaviors. For children ages
6-18 issues may include, but are not limited to: moderate or
severe retardation or autism; life threatening medical issues;
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severe physical disabilities not expected to improve over time;
predatory sexual perpetration; high risk of serious injury to self
or others due to aggressive behavior; serious attempts or threats
of'suicide; severely inhibiting DSM-IV diagnosed mental health
disorders diagnosed within the past year that limit normal social
and emotional development, such as an Axis 5 GAF score under
50; or need for ongoing self contained or special education
services.

(d) The adoption subsidy committee must approve the
level of need identified for the child.

(5) Identifying Amount for Monthly Subsidy Based Upon
the Child's Level of Need.

(a) Each level of need corresponds to a dollar range in the
amount of monthly subsidy that may be paid for a child, with the
specific amount based upon the individual child's needs and the
family's ability to meet those needs.

(b) The monthly subsidy amount for an individual child
may not exceed the maximum amount for the payment range
applicable to the child's level of need. A family may choose to
defer receipt of a monthly subsidy for which a child qualifies,
with the option to initiate a monthly subsidy at a later date, or to
receive a lesser amount than would be allowable for the level of
need at a given point in time.

(c) Monthly subsidy payments for a child's needs
categorized as Level One range from zero to 40 percent of the
maximum maintenance payment that may be paid for a child in
a foster family home.

(d) Monthly subsidy payments for a child's needs
categorized as Level Two range from 40 to 70 percent of the
maximum maintenance payment that may be paid for a child in
a foster family home.

(e) Monthly subsidy payments for a child's needs
categorized as Level Three range from 70 to 100 percent of the
maximum maintenance payment that may be paid for a child in
a foster family home.

(f)  For extraordinary, infrequent, or uncommon
documented needs that cannot be covered by a monthly subsidy
or state medical assistance, refer to supplemental adoption
assistance in R512-43-7.

(6) Funding Sources and Eligibility for Monthly Subsidy.

(a) The two funding sources for the monthly subsidy are
Title IV-E Adoption Assistance and state adoption assistance
funds. The child's eligibility determines which funding source
is used for payment.

(b) Title IV-E Adoption Assistance shall be considered
first for the monthly subsidy. To receive Title IV-E Adoption
Assistance, a child with special needs shall meet at least one of
the following Federal requirements:

(i) A child is determined eligible for SSI by the Social
Security Administration prior to the initiation of adoption
proceedings.

(ii) The removal home for the child in public foster care
received, or would have been eligible to receive, AFDC prior to
removal, and the child was removed from the home as a result
of a judicial determination that remaining in the home would be
contrary to the child's welfare. In addition, the child meets
AFDC requirements in the month adoption proceedings are
initiated.

(iii) The child was voluntarily placed for foster care with
the state and:

(A) Was or would have been AFDC eligible at the time of
removal if application had been made,

(B) The child lived with a specified relative within the six
months prior to the voluntary placement,

(C) Title IV-E foster care maintenance payments were
made on behalf of the child, and

(D) The child continues to meet AFDC requirements in the
month adoption proceedings are initiated.

(iv) The child's needs were met through foster care

maintenance payments made to and for the child's minor parents
as provided by Subsection 475(4)(B) of the Social Security Act.

(v) The child meets the definition of a child with a
previous IV-E agreement.

(c) State adoption assistance funds may be used for the
monthly subsidy if the qualified child is not eligible for Title
IV-E Adoption Assistance.

(7) Use of the monthly subsidy.

The monthly subsidy may be used according to the parents'
discretion. Some examples of the uses of the monthly subsidy
payment are medical, dental, or mental health services not paid
for by the state medical assistance or family insurance, special
equipment for physically or mentally challenged children,
respite, day care, therapeutic equipment, minor renovation of
the home to meet special needs of the child, damage and repairs,
speech therapy, tutoring, specialized preschool based on needs
of the child, private school, exceptional basic needs such as
special food, clothing, and/or shelter, visitations with biological
relatives, cultural and heritage activities and information.

R512-43-6. State Medical Assistance.

(1) A child qualifies for state medical assistance as a
component of adoption assistance when all of the following
requirements are met:

(a) The child meets all of the qualifying factors for
adoption assistance listed in R512-43-3(2), and

(b) The child meets the definition of child in public foster
care, qualifies for SSI, or meets the definition of a child with a
previous IV-E agreement.

(i) The child's eligibility for SSI benefits is established no
later than the time adoption proceedings are initiated.

(c) The child meets state medical assistance citizenship
requirements.

(2) A qualified child may receive state medical assistance
through an adoption assistance agreement without also receiving
a monthly subsidy payment.

R512-43-7. Supplemental Adoption Assistance.

(1) A child meeting all qualifying criteria for a monthly
subsidy and for whom an adoption assistance agreement for a
monthly subsidy or state medical assistance is in effect may
qualify for supplemental adoption assistance.

(2) Supplemental adoption assistance may only be used for
extraordinary, infrequent, or uncommon documented needs not
otherwise covered by a monthly subsidy, state medical
assistance, or other public benefits for which a child who has a
special need is eligible.

(3) Supplemental adoption assistance is not an entitlement,
and will be granted only when justified by unique needs of the
child and when all other resources for which a child is eligible
have been exhausted.

(4) Supplemental adoption assistance requests up to
$3,000 will be considered and are subject to the approval of the
regional adoption subsidy committee.

(5) Supplemental adoption assistance requests from
$3,001 to $10,000 shall be considered by the appropriate
regional advisory committee established under Subsection 62A-
4a-905(2).

(6) Supplemental adoption assistance requests exceeding
$10,001 shall be considered by a state level advisory committee
with the same membership composition as the regional advisory
committees.

(7) Recommendations from the advisory committee are
subject to the approval of the regional director or designee.

(8) Any obligation made or expense incurred by a family
prior to approval shall not be reimbursed with supplemental
adoption assistance funds unless approval is granted by the
regional director.

(9) Arequest for an amendment or extension of an existing
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supplemental adoption assistance agreement will be reviewed by
the same committee that reviewed the initial request. Ifthe total
amount of multiple requests in a year is $3,000 to $10,000, the
request shall be submitted to the appropriate regional advisory
committee. Ifthe request exceeds $10,000, the request shall be
submitted to the state level advisory committee.

(10) Supplemental adoption assistance is subject to the
availability of state funds appropriated for adoption assistance.

R512-43-8. Regional Adoption Subsidy Committee.

(1) Each region shall establish at least one regional
adoption subsidy committee.

(2) The regional adoption subsidy committee shall be
comprised of at least five members, and a minimum of three
members must be present for making decisions regarding
adoption assistance. Decisions shall be made by consensus.

(3) Members of the committee may include the following:

(a) Chairperson,;

(b) Clinical consultant or casework supervisor;

(c) Regional budget officer or fiscal representative;

(d) Allied agency representative from agencies such as a
community mental health center, private adoption agency, or
other agencies within the department;

(e) Regional administrator or other staff with relevant
responsibilities;

(f) Adoptive or foster parent.

(4) Responsibilities of the regional adoption assistance
committee include:

(a) Verification that a child qualifies for adoption
assistance,

(b) Approval for reimbursement of allowable, reasonable
non-recurring costs,

(c) Approval of level of need and amount of monthly
subsidy for initial requests, changes, and renewals,

(d) Approval of supplemental adoption assistance up to
$3,000,

(e) Extension of adoption assistance up to age 21 for a
qualifying child,

(f) Renewal of adoption assistance, and

(g) Documentation of committee decisions.

R512-43-9. Renewal and Review of Adoption Assistance.

The adoption assistance agreement for a monthly subsidy
or state medical assistance shall be renewed at least once every
three years and reviewed periodically by regional staff. An
agreement for supplemental adoption assistance exceeding
$3,000 shall be reviewed according to a time frame determined
on a case by case basis by the appropriate regional advisory
committee.

R512-43-10. Termination of Adoption Assistance.

(1) An adoption assistance agreement for a monthly
subsidy or state medical assistance shall be terminated if any of
the following occur:

(a) The terms of the adoption assistance agreement are
concluded.

(b) The adoptive parents request termination.

(c) The child reaches age 18, unless approval has been
given by the adoption subsidy committee to continue until age
21 due to mental or physical disability.

(d) The child dies.

(e) The adoptive parents die.

(f) The adoptive parents' legal responsibility for the child
ceases.

(g) The state determines that the child is no longer
receiving financial support from the adoptive parents.

(h) The child enters the military.

(i) The child marries.

(j) The adoptive parents fail to respond to a renewal

request.

(2) Termination of state medical assistance is subject to
the policies of the Division of Health Care Financing.

(3) Supplemental adoption assistance shall terminate when
an adoption assistance agreement for a monthly subsidy or state
medical assistance is terminated, the terms of the agreement are
concluded, the authorizing committee determines that the
services funded with supplemental funds are no longer effective
or appropriate based upon an independent review by a qualified
provider, or if lack of availability of state funding prevents
continuation. Written notice as described in R512-43-10(4)
shall be provided at least 30 days before funding is discontinued
due to lack of availability of state funding appropriated for
adoption assistance or due to determination that services are no
longer effective or appropriate.

(4) Adoption assistance shall not be terminated for an
adoptive parent's failure to respond to a renewal request for the
agreement unless the Division of Child and Family Services has
given the adoptive parents adequate notice of the potential
termination. Adequate notice means that a letter shall be sent to
the adoptive parents notifying them of the need to renew the
adoption assistance agreement, specifying a date by which the
adoptive parents shall respond. If the adoptive parents do not
respond to the original request, the Division of Child and
Family Services shall send a certified letter to the family
explaining the importance of renewing the adoption assistance
agreement and the potential consequences of failing to renew
the agreement. If the certified letter is returned unclaimed,
additional efforts shall be pursued to locate the family such as
a phone call or home visit before the assistance may be
terminated. If the certified letter is returned undeliverable, the
adoption assistance may be terminated.

R512-43-11. Fair Hearings.

(1) Fair Hearing Request.

A written request for a fair hearing may be submitted
within 10 working days after receiving a Department of Human
Services/Division of Child and Family Services decision to the
Department of Human Services if:

(a) The adoption assistance application is denied;

(b) The adoption assistance application is not acted upon
with reasonable promptness;

(c) Adoption assistance or supplemental adoption
assistance is reduced, terminated, or changed without the
concurrence of the adoptive parents;

(d) The amount of adoption assistance or supplemental
adoption assistance approved was less than the amount
requested by adoptive parents;

(e) Adoption assistance was not requested prior to
finalization of the adoption and one of the criteria in R512-43-
11(2)(a) applies.

(2) Post Finalization Request Fair Hearing.

(a) The fair hearing officer may approve appropriate state
or federal adoption assistance for post finalization requests if
one of the following is met:

(i) Relevant facts regarding the child, the biological
family, or child's background were known but not presented to
adoptive parents prior to finalization.

(ii) A denial of assistance was based upon a means test of
the adoptive family.

(iii) An erroneous state determination was utilized to find
a child ineligible for assistance.

(iv) The state or adoption agency failed to advise adoptive
parents of the availability of assistance.

(b) The adoptive parents bear the burden of documenting
that the child meets the definition of a child with a special need
and that one of the criteria in R512-43-11(2)(a) applies. The
state may provide corroborating facts to the family or the fair
hearing officer.
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R512-43-12. Interstate Adoption Assistance.

(1) The Division of Child and Family Services is
responsible to determine if a child in Utah public foster care
qualifies for adoption assistance when the child is placed in an
adoptive home in another state. If the child qualifies, the
Division of Child and Family Services provides adoption
assistance regardless of the state of residence of the adoptive
family and child.

(2) If a child with a previous IV-E adoption assistance
agreement enters public foster care because the adoption was
dissolved or ended due to the result of the death of the parents,
the state in which the child is taken into custody in public foster
care is responsible to provide adoption assistance in a
subsequent adoption.

(3) If a child with a previous IV-E adoption assistance
agreement does not enter public foster care when the adoption
dissolved or ended due to the death of both parents, the new
adoptive parent is responsible to apply for adoption assistance
in the new adoptive parent's state of residence.

(4) A parent desiring to adopt an out-of-state child who is
not in public foster care but is receiving SSI shall apply for
adoption assistance in the parent's state of residence.

(5) An adoption assistance agreement remains in effect
regardless of the state of residence of the adoptive parents as
long as the child continues to qualify for adoption assistance.

(6) If a needed service specified in the agreement is not
funded by the new state of residence, the state making the
original adoption assistance payment remains financially
responsible for paying for the specific service.

KEY: adoption, child welfare, foster care
November 21, 2007 62A-4a-106
Notice of Continuation Janu62A3420@1 through 62-4a-907
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R512. Human Services, Child and Family Services.
R512-51. Fee Collection for Criminal Background Screening
for Prospective Foster and Adoptive Parents and for
Employees of Other Department of Human Services Licensed
Programs.

R512-51-1. Purpose and Authority.

A. The purpose of this rule is to enable the Division of
Child and Family Services to collect fees for processing criminal
background screenings. These screenings are for prospective
foster and adoptive parents of children in state custody and other
adults in the home as required by Public Law 109-248 and
Section 78-3a-307.1. These screenings are also for employees
of other licensed programs upon request of the Office of
Licensing as authorized by Section 62A-2-120, as capacity
allows.

R512-51-2. Fee Collection for Electronic Fingerprint
Scanning.

A. Tt is the responsibility of Child and Family Services
Regional Offices to collect fees for electronic fingerprint
scanning for the purpose of criminal background screening for
prospective foster and adoptive parents of children in state
custody and other adults in the home and for employees of other
Department of Human Services licensed programs.

B. The amount of the fee charged for electronic fingerprint
scanning will be approved by the Board of Child and Family
Services as required by Section 62A-4a-102 and will not exceed
the amount being charged for the same service from the
Department of Public Safety, Bureau of Criminal Identification.

R512-51-3. Fee Collection for Cost of Submission of
Electronic Fingerprints for Criminal Background Check.

A. Child and Family Services has the option to collect fees
for all or part of the actual cost of submission of electronic
fingerprints for criminal background checks through the
Department of Public Safety, Bureau of Criminal Identification
and the Federal Bureau of Investigation.

B. Child and Family Services may elect to pay all or part
of this cost for prospective foster and adoptive parents of
children in state custody and other adults in the home, subject
to legislative funding for this purpose.

C. Child and Family Services will not pay any of the cost
of'submission of electronic fingerprints for criminal background
checks for employees of other Department of Human Services
licensed programs, but may submit the electronic fingerprints
upon verification of payment of those fees by the Office of
Licensing or designee.

KEY: criminal background screening, fees, foster care,

adoption

November 7, 2007 Pub. L. No. 109-248
78-3a-307.1
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R527. Human Services, Recovery Services.

R527-928. Lost Checks.

R527-928-1. Responsibility for Collection and Investigation.
ORS shall be responsible for the collection and

investigation of lost or stolen Department of Human Services

checks. The term check and warrant are used interchangeably.

R527-928-2. Cashing Department of Human Services Issued
Checks.

The Department of Human Services has specific policy
concerning the replacement of department issued checks which
have been reported as lost or stolen and on which a stop
payment has been placed or where the check has been returned
as a forged check to the financial institution or store.

The Department will only replace a department issued
check for any bank or store if all of the following conditions
have been met:

1. An employee of the cashing establishment personally
observed the payee endorse the check. This includes the
original payee and any third party to whom the payee may have
made the check payable.

2. An employee of the cashing establishment examined a
picture bearing governmental issued media presented by the
payee and was satisfied that the person presenting the check is
in fact the payee. Examples of acceptable identification are, a
Utah Motor Vehicle Operator's License or a Utah Identification
card. Identification must be obtained for all payees endorsing
the check. The employee must note the source of the
identification and the identification number on the check.

3. The employee who approved the cashing of the check
must have made an identifying mark, such as initials, which will
identify the employee in the event legal action is initiated at a
later date.

4. The replacement check to the cashing establishment
must be requested within 120 days of the date of notification of

the stop payment.

KEY: public assistance programs, banks and banking, fraud

February 15, 2001 70A-3

Notice of Continuation November 29, 2007 35A-1-502
62A-11-104
62A-11-107

62A-11-201
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R539. Human Services, Services for People with Disabilities.
R539-1. Eligibility.
R539-1-1. Purpose.

(1) The purpose of this rule is to provide:

(a) procedures and standards for the determination of
eligibility for Division services as required by Title 62A,
Chapter 5, Part-1; and

(b) notice to Applicants of hearing rights and the hearing
process.

R539-1-2. Authority.

(1) This rule establishes procedures and standards for the
determination of eligibility for Division services as required by
Title 62A, Chapter 5, Part-1.

(2) The procedures of this rule constitute the minimum
requirements for eligibility for Division funding. Additional
procedures may be required to comply with any other governing
statute, federal law, or federal regulation.

R539-1-3. Definitions.

(1) Terms used in this rule are defined in Section 62A-5-
101.

(2) In addition:

(a) "Agency Action" means an action taken by the Division
that denies, defers, or changes services to an Applicant applying
for, or a person receiving, Division funding;

(b) "Applicant" means an individual or a representative of
an individual applying for determination of eligibility;

(c) "Brain Injury" means any acquired injury to the brain
and is neurological in nature. This would not include those with
deteriorating diseases such as Multiple Sclerosis, muscular
dystrophy, Huntington's chorea, ataxia, or cancer, but would
include cerebral vascular accident;

(d) "Department" means the Department of Human
Services;

(e) "Division" means the Division of Services for People
with Disabilities;

(f) "Form" means a standard document required by
Division rule or other applicable law;

(g) "Guardian" means someone appointed by a court to be
a substitute decision maker for a person deemed to be
incompetent of making informed decisions;

(h) "Hearing Request" means a written request made by a
person or a person's representative for a hearing concerning a
denial, deferral or change in service;

(i) "ICF/MR" means Intermediate Care Facility for Persons
with Mental Retardation;

(j) "Person" means someone who has been found eligible
for Division funding for support services due to a disability and
who is waiting for or receiving services at the present time;

(k) "Region" means one of four geographical areas of the
State of Utah referred to as central, eastern, northern or western;

(1) "Region Office" means the place Applicants apply for
services and where support coordinators, supervisors and region
directors are located;

(m) "Related Conditions" means a severe, chronic
disability that meets the following conditions:

(i) It is attributable to:

(A) Cerebral palsy or epilepsy; or

(B) Any other condition, other than mental illness, found
to be closely related to mental retardation because this condition
results in impairment of general intellectual functioning or
adaptive behavior similar to that of mentally retarded persons,
and requires treatment or services similar to those required for
these persons.

(ii) It is manifest before the person reaches age 22.

(ii1) It is likely to continue indefinitely.

(iv) It results in substantial functional limitations in three
or more of the following areas of major life activity:

(A) Self-care.

(B) Understanding and use of language.

(C) Learning.

(D) Mobility.

(E) Self-direction

(F) Capacity for independent living.

(n) "Representative” means the person's legal
representative including the person's parents if the person is a
minor child, a court appointed guardian or a lawyer retained by
the person;

(o) "Resident" is an Applicant or Guardian who is
physically present in Utah and provides a statement of intent to
reside in Utah.;

(p) "Support" is assistance for portions of a task allowing
aperson to independently complete other portions of the task or
to assume increasingly greater responsibility for performing the
task independently;

(qQ) "Support Coordinator" means an employee of the
Division who completes written documentation of supports and
determination of eligibility and support needs;

(r) "Team Member" means members of the person's circle
of support who participate in the planning and delivery of
services and supports with the Person. Team members may
include the Person applying for or receiving services, his or her
parents, Guardian, the support coordinator, friends of the
Person, and other professionals and Provider staff working with
the Person; and

(s) "Waiver" means the Medicaid approved plan for a state
to provide home and community-based services to persons with
disabilities in lieu of institutionalization in a Title XIX facility,
the Division administers three such waivers; the developmental
disabilities and mental retardation waiver, the brain injury
waiver and physical disabilities waiver.

R539-1-4. Non-Waiver Services for People with Mental
Retardation or Related Conditions.

(1) The Division will serve those Applicants who meet the
definition of disabled in Subsections 62A-5-101(9).

(2) When determining functional limitations in the areas
listed below for Applicants ages 7 and older, age appropriate
abilities must be considered.

(a) Self-care - An Applicant who requires assistance,
training and/or supervision with eating, dressing, grooming,
bathing or toileting.

(b) Expressive and/or Receptive Language - An Applicant
who lacks functional communication skills, requires the use of
assistive devices to communicate, or does not demonstrate an
understanding of requests or is unable to follow two-step
instructions.

(c) Learning - An Applicant who has a valid diagnosis of
mental retardation based on the criteria found in the current
edition of the Diagnostic and Statistical Manual of Mental
Disorders (DSM).

(d) Mobility - An Applicant with mobility impairment who
requires the use of assistive devices to be mobile and who
cannot physically self-evacuate from a building during an
emergency without the assistive device.

(e) Capacity for Independent Living - An Applicant (age
7-17) who is unable to locate and use a telephone, cross streets
safely, or understand that it is not safe to accept rides, food or
money from strangers. An adult who lacks basic survival skills
in the areas of shopping, preparing food, housekeeping, or
paying bills.

(f) Self-direction - An Applicant (age 7-17) who is
significantly at risk in making age appropriate decisions. An
adult who is unable to provide informed consent for
medical/health care, personal safety, legal, financial,
habilitative, or residential issues and/or who has been declared
legally incompetent. A person who is a significant danger to
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self or others without supervision.

(g) Economic self-sufficiency - (This area is not applicable
to children under 18.) An adult who receives disability benefits
and who is unable to work more than 20 hours a week or is paid
less than minimum wage without employment support.

(3) Applicant must be diagnosed with mental retardation
as per 62A-5-101(14) or related conditions.

(a) Applicants who have a primary diagnosis of mental
illness, hearing impairment and/or visual impairment, learning
disability, behavior disorder, substance abuse or personality
disorder do not qualify for services under this rule.

(4) The Applicant, parent of a minor child, or the
Applicant's Guardian must be a resident of the State of Utah
prior to the Division's final determination of eligibility.

(5) The Applicant or Applicant's Representative shall be
provided with information about all service options available
through the Division as well as a copy of the Division's Guide
to Services.

(6) It is the Applicant's or Applicant's Representative's
responsibility to ensure that the appropriate documentation is
provided to the intake worker to determine eligibility.

(7) The following documents are required to determine
eligibility for non-waivered mental retardation or related
conditions services.

(a) A Division Eligibility for Services Form 19 completed
by the designated staff within each region office. For children
under seven years of age, Eligibility for Services Form 19C,
completed by the designated staff within each region office, will
be accepted in lieu of the Eligibility for Services Form 19. The
staff member will indicate on the Eligibility for Services Form
19C that the child is at risk for substantial functional limitation
in three areas of major life activity due to mental retardation or
related conditions; that the limitations are likely to continue
indefinitely; and what assessment provides the basis of this
determination.

(b) Inventory for Client and Agency Planning (ICAP)
assessment shall be completed by the Division;

(c) Social History completed by or for the Applicant
within one year of the date of application;

(d) Psychological Evaluation provided by the Applicant or,
for children under seven years of age, a Developmental
Assessment may be used as an alternative; and

(e) Supporting documentation for all functional limitations
identified on the Division Eligibility for Services Form 19 or
Division Eligibility for Services Form 19C shall be gathered and
filed in Applicant's record. Additional supporting
documentation shall be required when eligibility is not clearly
supported by the above-required documentation. Examples of
supporting documentation include, but are not limited to, mental
health assessments, educational records, neuropsychological
evaluations, and medical health summaries.

(8) Ifeligibility documentation is not completed within 90
calendar days of'initial contact, a written notification letter shall
be sent to Applicant or Applicant's Representative indicating
that the intake case will be placed in inactive status.

(a) The Applicant or Applicant's Representative may
activate the application at anytime thereafter by providing the
remaining required information.

(b) The Applicant or Applicant's Representative shall be
required to update information.

(9) When all necessary eligibility documentation is
received from the Applicant or Applicant's Representative,
Region staff shall determine the Applicant eligible or ineligible
for funding for non-waiver mental retardation or related
conditions services within 90 days of receiving the required
documentation.

(10) A Notice of Agency Action, Form 522-1, and a
Hearing Request, Form 4908, shall be mailed to each Applicant
or Applicant's Representative upon completion of the

determination of eligibility or ineligibility for funding. The
Notice of Agency Action, Form 522-I, shall inform the
Applicant or Applicant's Representative of eligibility
determination and placement on the waiting list. The Applicant
or Applicant's Representative may challenge the Notice of
Agency Action by filing a written request for an administrative
hearing before the Department of Human Services, Office of
Administrative Hearings.

(11) People receiving services will have their eligibility re-
determined on an annual basis. If people are determined to no
longer be eligible for services, a transition plan will be
developed to discontinue services and ensure health and safety
needs are meet.

(12) This rule does not apply to Applicants who meet the
separate eligibility criteria for physical disability and brain
injury outlined in Rule 539-1-6 and Rule 539-1-8 respectively.

(13) Persons not participating in a Waiver or Persons
participating in a Waiver but receiving non-Waiver services may
have reductions in non-Waiver service packages or be
discharged from non-Waiver services completely, due to budget
shortfalls, reduced legislative allocations and/or reevaluations
of eligibility.

R539-1-5. Medicaid Waiver for Individuals with
Developmental Disabilities or Mental Retardation.

(1) Pursuantto R414-61-2, matching federal funds may be
available through the Medicaid Home and Community-Based
Waiver for People with Mental Retardation and Developmental
Disabilities to provide an array of home and community-based
services that an eligible individual needs.

(a) A Notice of Agency Action, Form 522-F, and a
Hearing Request, Form 4908, shall be mailed to each Applicant
or Applicant's Representative upon completion to inform of the
determination of eligibility or ineligibility for the Waiver. The
Applicant or Applicant's Representative may challenge the
Notice of Agency Action by filing a written request for an
administrative hearing before the Department of Health.

(2) Applicants who are found eligible for Waiver funding
may choose to participate in the Medicaid Waiver. If the
Applicant chooses not to participate in the Waiver, their funding
will be equivalent to the State portion of the Waiver budget they
would have received had they participated in the Waiver.

R539-1-6. Non-Waivered Services for People with Physical
Disabilities.

(1) The Division will serve those Applicants who meet the
eligibility requirements for physical disabilities services. To be
determined eligible for non-waivered Physical Disabilities
Services, the Applicant must:

(a) Have the functional loss of two or more limbs;

(b) Be 18 years of age or older;

(c) Have at least one personal attendant trained or willing
to be trained and available to provide support services in a
residence that is safe and can accommodate the personnel and
equipment (if any) needed to adequately and safely care for the
Person; and

(d) Be medically stable, have a physical disability and
require in accordance with the Person's physician's written
documentation, at least 14 hours per week of personal assistance
services in order to remain in the community and prevent
unwanted institutionalization.

(e) Have their physician document that the Person's
qualifying disability and need for personal assistance services
are attested to by a medically determinable physical impairment
which the physician expects will last for a continuous period of
not less than 12 months and which has resulted in the
individual's functional loss of two or more limbs, to the extent
that the assistance of another trained person is required in order
to accomplish activities of daily living/instrumental activities of
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daily living;

(f) Be capable, as certified by a physician, of selecting,
training and supervising a personal attendant;

(g) Be capable of managing personal financial and legal
affairs; and

(h) Be a resident of the State of Utah.

(2) Applicants seeking non-Waiver funding for physical
disabilities services from the Division shall apply directly to the
Division's State Office, by submitting a completed Physical
Disabilities Services Application Form 3-1 signed by a licensed
physician.

(3) Ifeligibility documentation is not completed within 90
calendar days of'initial contact, a written notification letter shall
be sent to the Applicant indicating that the intake case will be
placed in inactive status.

(a) The Applicant may activate the application at anytime
thereafter by providing the remaining required information.

(b) The Applicant shall be required to update information.

(4) When all necessary eligibility documentation is
received from the Applicant and the Applicant is determined
eligible, the Applicant will be assessed by a Nurse Coordinator,
according to the Physical Disabilities Needs Assessment Form
3-2 and the Minimum Data Set-Home and Community-based
(MDS-HC), and given a score prior to placing a Person into
services. The Physical Disabilities Nurse Coordinator shall:

(a) use the Physical Disabilities Needs Assessment Form
3-2 to evaluate each Person's level of need;

(b) determine and prioritize needs scores;

(c) rank order the needs scores for every Person eligible
for service, and

(d) if funding is unavailable, enter the Person's name and
score on the Physical Disabilities wait list.

(5) The Physical Disabilities Nurse Coordinator assures
that the needs assessment score and ranking remain current by
updating the needs assessment score as necessary. A Person's
ranking may change as needs assessments are completed for new
Applicants found to be eligible for services.

(6) A Notice of Agency Action, Form 522-1, and a Hearing
Request, Form 4908, shall be mailed to each Applicant upon
completion of the determination of eligibility or ineligibility for
funding. The Notice of Agency Action, Form 522-I, shall
inform the Applicant of eligibility determination and placement
on the pending list. The Applicant may challenge the Notice of
Agency Action by filing a written request for an administrative
hearing before the Department of Human Services, Office of
Administrative Hearings.

(7) This does not apply to Applicants who meet the
separate eligibility criteria for developmental disability/mental
retardation and brain injury outlined in Rule 539-1-4 and Rule
539-1-8 respectively.

(8) Persons not participating in a waiver or Persons
participating in a waiver but receiving non-waiver services may
have reductions in service packages or be discharged from
services completely, due to budget shortfalls, reduced legislative
allocations and/or reevaluations of eligibility.

R539-1-7. Medicaid Waiver for Individuals with Physical
Disabilities.

(1) Pursuant to R414-61-2, matching federal funds may be
available through the Medicaid Home and Community-Based
Waiver for People with Physical Disabilities to provide an array
of home and community-based services that an eligible
individual needs.

(2) Applicants who are found eligible for the Home and
Community-Based Waiver for People with Physical Disabilities
funding but who choose not to participate in the Home and
Community-Based Waiver for People with Physical Disabilities,
will receive only the state paid portion of services.

R539-1-8.
Injury.

(1) The Division will serve those Applicants who meet the
eligibility requirements for brain injury services. To be
determined eligible for non-waiver brain injury services the
Applicant must:

(a) have a documented acquired neurological brain injury;

(b) Be 18 years of age or older;

(c) score between 40 and 120 on the Comprehensive Brain
Injury Assessment Form 4-1.

(d) meet at least three of the functional limitations listed
under number (4).

(2) Applicants with functional limitations due solely to
mental illness, substance abuse or deteriorating diseases like
Multiple Sclerosis, Muscular Dystrophy, Huntington's Chorea,
Ataxia or Cancer are ineligible for non-waiver services.

(3) Applicants with mental retardation or related
conditions are ineligible for these non-waiver services.

(4) In addition to the definitions in Section 62A-5-101(3)
and (5), eligibility for brain injury services will be evaluated
according to the Applicant's functional limitations as described
in the following definitions:

(a) Memory or Cognition means the Applicant's brain
injury resulted in substantial problems with recall of
information, concentration, attention, planning, sequencing,
executive level skills, or orientation to time and place.

(b) Activities of Daily Life means the Applicant's brain
injury resulted in substantial dependence on others to move, eat,
bathe, toilet, shop, prepare meals, or pay bills.

(c) Judgment and Self-protection means the Applicant's
brain injury resulted in substantial limitation of the ability to:

(i) provide personal protection;

(i) provide necessities such as food, shelter, clothing, or
mental or other health care;

(iii) obtain services necessary for health, safety, or welfare;

(iv)  comprehend the nature and consequences of
remaining in a situation of abuse, neglect, or exploitation.

(d) Control of Emotion means the Applicant's brain injury
resulted in substantial limitation of the ability to regulate mood,
anxiety, impulsivity, agitation, or socially appropriate conduct.

() Communication means the Applicant's brain injury
resulted in substantial limitation in language fluency, reading,
writing, comprehension, or auditory processing.

(f) Physical Health means the Applicant's brain injury
resulted in substantial limitation of the normal processes and
workings of the human body.

(g) Employment means the Applicant's brain injury
resulted in substantial limitation in obtaining and maintaining
a gainful occupation without ongoing supports.

(5) The Applicant shall be provided with information
concerning service options available through the Division and
a copy of the Division's Guide to Services.

(6) The Applicant or the Applicant's Guardian must be
physically present in Utah and provide evidence of residency
prior to the determination of eligibility.

(7) It is the Applicant's or Applicant's Representative's
responsibility to provide the intake worker with documentation
of brain injury, signed by a licensed physician;

(8) The intake worker will complete or compile the
following documents as needed to make an -eligibility
determination:

(a) Comprehensive Brain Injury Assessment Form 4-1,
Part I through Part VII; and

(b) Brain Injury Social History Summary Form 824BlI,
completed or updated within one year of eligibility
determination;

(9) Ifeligibility documentation is not completed within 90
calendar days of'initial contact, a written notification letter shall
be sent to the Applicant or the Applicant's Representative

Non-Waiver Services for People with Brain
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indicating that the intake case will be placed in inactive status.

(a) The Applicant or Applicant's Representative may
activate the application at anytime thereafter by providing the
remaining required information.

(b) The Applicant or Applicant's Representative shall be
required to update information.

(10) When all necessary eligibility documentation is
received from the Applicant or Applicant's Representative,
region staff shall determine the Applicant eligible or ineligible
for funding for brain injury supports.

(11) A Notice of Agency Action, Form 522-1, and a
Hearing Request, Form 4908, shall be mailed to each Applicant
or Applicant's Representative upon completion of the
determination of eligibility or ineligibility for funding. The
Notice of Agency Action, Form 522, shall inform the Applicant
or Applicant's Representative of eligibility determination and
placement on the waiting list. The Applicant or Applicant's
Representative may challenge the Notice of Agency Action by
filing a written request for an administrative hearing before the
Department of Human Services, Office of Administrative
Hearings.

(12) Persons receiving Brain Injury services will have their
eligibility re-determined on an annual basis. Persons who are
determined to no longer be eligible for services will have a
transition plan developed to discontinue services and ensure that
health and safety needs are met.

R539-1-9. Medicaid Waiver for Individuals with Acquired
Brain Injury.

(1) Pursuant to R414-61-2, matching federal funds may be
available through the Medicaid Home and Community-Based
Waiver for People with Acquired Brain Injury to provide an
array of home and community-based services that an eligible
individual needs.

(2) Applicants who are found eligible for the Home and
Community-Based Waiver for People with Brain Injury funding
but who choose not to participate in the Home and Community-
Based Waiver for People with Brain Injury, will receive only the
state paid portion of services.

(3) A Notice of Agency Action, Form 522-F, and a
Hearing Request, Form 4908, shall be mailed to each Applicant
or Applicant's Representative upon completion to inform of the
determination of eligibility or ineligibility for the Waiver. The
Applicant or Applicant's Representative may challenge the
Notice of Agency Action by filing a written request for an
administrative hearing before the Department of Health.

R539-1-10. Graduated Fee Schedule.

(1) Pursuant to Utah Code 62A-5-105 the Division
establishes a graduated fee schedule for use in assessing fees to
individuals. The graduated fee schedule shall be applied to
Persons who do not meet the Medicaid eligibility requirements
listed in the Developmental Disabilities/Mental Retardation
Waiver, the Traumatic Brain Injury Waiver or the Physical
Disabilities Waiver. Family size and gross income shall be used
to determine the fee. This rule does not apply to Persons who
qualify for Medicaid waiver funding but who choose to have
funding reduced to the state match per R539-1-5(2), R539-1-
7(2), and R539-1-9(2) rather than participate in the Medicaid
Waiver.

(a) Persons who do not participate in a Medicaid Waiver
who do not meet Waiver level of care must apply for a Medicaid
Card within 30 days of receiving notice of this rule. Persons
who do not participate in a Medicaid Waiver who meet Waiver
level of care must apply for determination of financial eligibility
using Form 927 within 30 days of receiving notice of this rule.
Persons who do not participate in a Medicaid Waiver shall
provide the Support Coordinator or Nurse Coordinator with the
financial determination letter within 10 days of the receipt of

such documentation. Persons who do not participate in a
Medicaid Waiver and who fail to comply with these
requirements shall have funding reduced to the state match rate.

(b) Persons who do not participate in a Medicaid Waiver
due to financial eligibility, must be reduced to the state match
rate.

(c) Persons who only meet the general eligibility
requirements, as per R539-1-4, R539-1-6, and R539-1-8, must
report all cash assets (stocks, bonds, certified deposits, savings,
checking and trust amounts), annual income and number of
family members living together using Division Form 2-1G.
Persons with Discretionary Trusts are exempt from the
Graduated Fee Schedule as per Subsection 62A-5-110(6). The
Form 2-1G shall be reviewed at the time of the annual planning
meeting. The Person / family shall return Form 2-1G to the
support coordinator prior to delivery of new services. Persons
/ families currently receiving services will have 60 days from
receiving notice of this rule to return a completed and signed
Form 2-1G to the Division. Persons/ families who complete the
Division Graduated Fee Assessment Form 2-1G shall be
assessed a fee no more than 3% of their income. If the form is
not received within 60 days of receiving notice of this rule, the
Person will have funding reduced to the state match rate.

(d) Cash assets, income and number of family members
will be used to calculate available income (using the formula:
(assets + income) / by the total number of family members =
available income). Available income will be used to determine
the fee percent (0 percent to 3 percent). The annual fee amount
will be calculated by multiplying available income by the fee
percent. Persons who do not participate in a Medicaid Waiver,
who only meet general eligibility requirements, and have
available incomes below 300 percent of the poverty level will
not be assessed a fee. Persons with available incomes between
300 and 399 percent of poverty will be assessed a 1 percent fee,
Persons with available incomes between 400 and 499 percent of
poverty will be assessed a 2 percent fee and those with available
income over 500 percent of poverty will be assessed a 3 percent
fee.

(e) No fee shall be assessed for a Person who does not
participate in a Medicaid Waiver and who receives funding for
less than 31 percent of their assessed need. A multiplier shall be
applied to the fee of Persons who do not participate in a
Medicaid Waiver and who receive 31 to 100% percent of their
assessed need.

(f) IfaPerson's annual allocation is at the state match rate,
they will not be assessed a fee.

(g) Only one fee will be assessed per family, regardless of
the number of children in the family receiving services. Persons
who do not participate in a Medicaid Waiver under the age of
18 shall be assessed a fee based upon parent income. Persons
who do not participate in a Medicaid Waiver over the age of 18
shall be assessed a fee based upon individual income and assets.

(h) Ifthe Person is assessed a fee, the Person shall pay the
Division of Services for People with Disabilities or designee
1/12th of the annual fee by the end of each month, beginning the
following month after the notice of this rule was sent to the
Person.

(i) If the Person fails to pay the fee for six months, the
Division may reduce the Person's next year annual allocation to
recover the amount due. Ifa Person can show good cause why
the fee cannot be paid, the Division Director may grant
exceptions on a case-by-case basis.

R539-1-11. Social Security Numbers.

(1) The Division requires persons applying for services to
provide a valid Social Security Number. The Division adopts
the same standard as Utah Administrative Code, Rule R414-
302-5 and 42 CFR 435.910, 1997 ed., which is incorporated by
reference.
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R539. Human Services, Services for People with Disabilities.
R539-11. Family Preservation Pilot Program.
R539-11-1. Purpose and Authority.

(1) The purpose of this rule is to provide:

(a) procedures and standards for the determination of
eligibility for the Division's pilot program to provide Family
Preservation Services for Persons on the Division's Waiting List
as specified in R539-2-4.

(2) This rule is authorized by Section 62A-5-103.2

R539-11-2. Definitions.

Terms used in this rule are defined in Section 62A-5-101,
and

"Person": Individual who meets eligibility requirements in
Rule R539-1.

"Active Status": Has a current Needs Assessment Score on
Division wait list.

"Participate fully": Follow through with assignments and
accept guidance and clinical judgment regarding treatment
issues of Professional and clinical team. Also to complete Self
Inventory Assessments.

"Time-limited": Workshops run for six weeks. Follow up
services will not exceed six weeks following the end of the
workshops. Total time of participation for any one family is
three months.

R539-11-3. Person's Eligibility.

(1) A person who meets the eligibility requirements listed
in Section 62A-5-103.2 may participate in the Family
Preservation Pilot Program provided that:

the person agrees to enter services under the conditions
listed in Section 62A-5-103.2,

the person agrees to use an approved provider.

The person is currently in active status on the Division wait
list.

R539-11-4. Family's Eligibility.

(1) A family who has a person who meets the eligibility
requirements listed in Rule R539-1 living in their home, may
participate in the Family Preservation Pilot Program provided:

The family agrees to have their wait list needs assessment
re-evaluated approximately six months after completing
participation in pilot program.

The family agrees to sign a participation agreement
agreeing to participate fully in pilot program.

The family agrees to time-limited services.

The family agrees to access services that can be purchased
from providers, through Division contracted providers.

R539-11-5. Priority.

People will be served in the order in which they apply to
participate in the pilot program in the respective geographical
area in which they live and as space becomes available in
workshops.

R539-11-6. Service Brokering.
(1) Persons eligible for the Supported Employment Pilot
Program may also use Service Brokering services.

KEY: disabilities
November 14, 2007 62A-5-103.2
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R590. Insurance, Administration.

R590-141. Individual and Agency License Lapse and
Reinstatement Rule.

R590-141-1. Authority.

This rule is promulgated pursuant to Subsections 31A-23-
216(3) and 31A-26-213(3), that authorize the commissioner to
write a rule prescribing license renewal and reinstatement
procedures for licensees under Chapters 23 and 26.

R590-141-2. Scope.

This rule applies to all individuals and agencies previously
licensed under this chapter who did not renew their license on
or prior to the license expiration date.

R590-141-3. Rule.

A. Theindividual and agency license renewal process shall
be as follows:

(1) Renewal notices shall be mailed to the licensee's
business address as shown on the records of the Insurance
Department. Licensees who fail to notify the department when
their business address changes may face administrative
penalties.

(2) Licenses shall lapse if they are not renewed on or prior
to the license expiration date.

(3) Individuals and agencies with lapsed licenses may not
engage in the business of insurance during any period between
the date of expiration of the license and the date of reinstatement
of that license.

(4) Lapsed licenses can be reinstated subject to the
provisions outlined below.

B. Reinstatement of Lapsed Individual Licenses.

(1) For reinstatement within the first month following the
license expiration date:

(a) the individual shall complete all continuing education
requirements;

(b) the individual shall pay all current and past due fees -
renewal, continuing education, etc;

(c) the individual shall pay a penalty fee equal to the
renewal fee; and

(d) no agency designations or appointments shall be
canceled nor will agencies and insurers be notified of the non-
renewal during this one month period.

(2) For reinstatement during the time between one and six
months following the license expiration date, the individual
shall:

(a) complete all continuing education requirements;

(b) pay all current and past due fees - renewal, continuing
education, etc;

(c) pay a penalty fee equal to the renewal fee; and

(d) complete new producer contracts, new agency
designations and new insurer appointments before the reinstated
licensee can resume doing business. Agencies and insurers will
have been notified that the licensee's license had lapsed.

(3) For reinstatement during the time between seven
months and 12 months following the license expiration date, the
individual shall:

(a) complete all continuing education requirements;

(b) pay all current and past due fees - renewal, continuing
education, etc;

(c) pay a penalty fee equal to the renewal fee plus $50; and

(d) complete new producer contracts, new agency
designations and new insurer appointments before the reinstated
licensee can resume doing business. Agencies and insurers will
have been notified that the licensee's license lapsed.

(4) For reinstatement during the time between 13 months
and 24 months following the license expiration date, the
individual shall:

(a) complete all continuing education requirements;

(b) pay all current and past due fees - renewal, continuing

education, etc;

(c) take and successfully pass the proper agent licensing
examination;

(d) pay a penalty fee equal to the renewal fee. If the
applicant is exempt from licensing examination, the applicant
shall pay a penalty fee equal to the renewal fee plus $75; and

(e) complete new producer contracts, new agency
designations and new insurer appointments before the reinstated
licensee can resume doing business. Agencies and insurers will
have been notified that the licensee's license lapsed.

(5) Alicense that has not been reinstated within 24 months
following its expiration date cannot be reinstated. An
application for a new license must be made and the applicant
must comply with all the requirements applicable to a new
license.

C. Reinstatement of Lapsed Agency Licenses.

(1) For reinstatement within the first month following the
license expiration date:

(a) the agency shall pay all current and past due fees -
renewal, etc;

(b) the agency shall pay a penalty fee equal to the renewal
fee; and

(c) No agency designations or insurer appointments shall
be canceled nor will agency designees and insurers be notified
of the non-renewal during this one month period.

(2) For reinstatement during the time between one and 24
months following the license expiration date, the agency shall:

(a) pay all current and past due fees - renewal, etc; - and

(b) pay a penalty fee equal to the renewal fee plus $50.

(c) complete new contracts and appointments with insurers
and new designations for agents representing the agency before
the reinstated licensee can resume doing business. Designees
and insurers will have been notified that the licensee's license
lapsed.

(3) Alicense that has not been reinstated within 24 months
following its expiration date cannot be reinstated. An
application for a new license must be made and the applicant
must comply with all the requirements applicable to a new
license.

(4) In the event an agency fails to renew or reinstate its
license within the prescribed time, the name of the agency shall
not be available for use for a period of three years from the date
the license lapsed.

R590-141-4. Severability.

If any provision or clause of this rule or its application to
any person or situation is held invalid, such invalidity may not
affect any other provision or application of this rule which can
be given effect without the invalid provision or application, and
to this end the provisions of this rule are declared to be
severable.

KEY: insurance
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R590. Insurance, Administration.
R590-152. Health Discount Programs and Value Added
Benefit Rule.
R590-152-1. Authority.

This rule is promulgated by the commissioner under 31A-
8a-210, which authorizes the commissioner to enforce Chapter
8a and protect the public interest.

R590-152-2. Purpose and Scope.

(1) The purpose of this rule is to describe initial and
renewal license procedures, fees, and other authorized charges,
required and prohibited practices, advertising and marketing
activity, disclosure requirements, provider agreements, dispute
resolution, and record keeping.

(2) This rule applies to health discount programs, health
discount program operators, and health discount program
marketers.

(3) This rule applies to a value added benefit provided by
a person licensed under Title 31A, Chapters 7 or 8.

R590-152-3. Definitions.

For the purposes of this rule, the commissioner adopts the
definitions in Sections 31A-1-301 and 31A-8a-102 and the
following:

(1) "Administration of the health discount program" means
the processes to solicit members, enroll members, maintain the
membership, resolve disputes with members, disenroll members,
and collect or refund fees and other authorized charges.

(2) "Authority to do business in this state" means having
other applicable licenses as required by statute and operating
within the scope of such licenses.

(3) "Health discount program marketer" means a person or
entity, including a private label entity, that places its name on
and markets or distributes a health discount program but does
not operate the marketed or distributed health discount program.

(4) "Private label entity" means an entity that purchases a
health discount program from a health discount program
operator and issues or markets the obtained health discount
program under the private label entity's name or logo.

(5) "Prominently" means not less than 14-point type or no
smaller than the largest type on the page if larger than 12 point

type.

R590-152-4. General Information.

(1) The commissioner may examine, audit, or investigate
the business and affairs of any health discount program operator
or a licensed health discount program marketer or any person
the commissioner believes may be operating or marketing a
health discount program.

(2) A health discount program, a health discount program
operator, or a health discount program marketer that offers an
insurance benefit as part of a health discount program or in
addition to a health discount program must comply with statutes
and rules pertaining to the solicitation, negotiation, and sale of
insurance in Utah that are otherwise applicable to the altering of
such benefit.

R590-152-5. Licensing (Application, Initial, Renewal).

(1) The following must be licensed prior to offering a
health discount program:

(a) a health discount program operator; or

(b) ahealth discount program marketer that markets health
discount programs from more than one health discount program
operator.

(2) The following do not require a license as a health
discount program operator or health discount program marketer:

(a) a licensee licensed under Chapters 7 or 8 if only
offering a value added benefit;

(b) a health discount program marketer or private label

entity issuing or selling one of more health discount programs
obtained from a single health discount program operator.

(3) The "Application for Health Discount Program
Operator or Health Discount Program Marketer" must be
completed and submitted with the appropriate fee.

(4) The commissioner may deny an application from a
health discount program operator or a health discount program
marketer if the applicant would not be in compliance with
Chapter 31A-8a because the applicant, in this or any other
jurisdiction, for a matter dealing with a health discount program
is:

(a) under investigation; or

(b) has been found in violation of a statute or regulation.

(5) A licensed health discount program operator must
notify the commissioner each time a health discount program
marketer or private label entity is added or deleted during the
annual licensure period.

(6) Annual licensure period.

(a) A license issued under this section is for one annual
period which expires each December 3 1st.

(b) A licensee desiring to continue to do business in this
state must renew its license prior to December 3 1 st each year by
submitting an Application for Health Discount Program
Operator or Health Discount Program Marketer and paying the
required fee.

R590-152-6. Fees and Other Authorized Charges.

(1) A health discount program operator may provide
discounts or free services through contracted providers to
subscribers in exchange for a periodic payment to the program
or as a benefit in connection with membership in a particular
group.
(2) A health discount program operator may charge:

(a) anon-refundable one-time enrollment charge; and
(b) arefundable periodic fee.

(3) A health discount program operator that charges fees
for a time period in excess of one month must, in the event of
cancellation of the membership by the health discount program
operator, make a pro-rata refund of the periodic fees paid by the
member.

R590-152-7. Required Practices.

(1) A health discount program operator must have an
active toll-free telephone number for members to call.

(2) Face to face, paper, telephone, and electronic
communications with clients or potential clients must state that
the health discount program is a discount plan and not
insurance.

(3) When a health discount program operator or a health
discount program marketer sells a health discount program
together with any other product that can be purchased
separately, including insured benefits, an itemized list of the
fees or premiums for each individual product must be provided
in writing to the client at solicitation.

(4) Information available to a health discount program
member via a health discount program operator's web page must
be current at least monthly.

R590-152-8. Value Added Benefit.

(1) Any value added benefit must actually exist and a copy
of the contract verifying such existence must be available upon
request to the commissioner.

(2) Prior to any offering of a value added benefit, a person
licensed under Title 31A, Chapter 7 or 8, shall:

(a) file with the commissioner a value added benefits list
that includes the following:

(1) the insurer's name and address;

(ii) the insurer's policy form number(s) to which the value
added benefit applies; and
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(iii) a description of the benefits offered.
(b) comply with Sections R590-152-10 and 11, if
providing a member discount card.

R590-152-9. Prohibited practices.

(1) A health discount program operator may not make any
payments to providers for:

(a) participation in the health discount program;

(b) capitation payments;

(c) signing fees;

(d) bonuses; or

(e) other forms of compensation.

(2) A health discount program operator may not offer any
insurance benefits unless licensed as an insurance producer and
contracted and appointed by the insurer providing the insurance
benefits.

R590-152-10. Advertising and Marketing.

(1) The format and content of any advertisement shall be
sufficiently complete and clear as to avoid deceiving or
misleading the reader, viewer, or listener.

(2) An advertisement of any insured product or benefit
must comply with applicable provisions of Subsections 31A-
23a-102 (12) and (13) and Rule R590-130, Rules Governing
Advertisements of Insurance.

(3) A health discount program operator must approve in
writing all advertisements, marketing materials, brochures, and
discount cards used by a health discount program marketer
marketing a health discount program operator's health discount
program.

(4) All advertisements, marketing materials, brochures,
and discount cards used by a health discount program operator
and the health discount program operator's health discount
program marketer and by a health discount program marketer
marketing more than one health discount plan operator's health
discount program must be available to the commissioner upon
request.

(5) The health discount program operator must have an
executed written agreement with a health discount program
marketer prior to the health discount plan marketer marketing,
promoting, selling, or distributing a health discount program.

R590-152-11. Disclosures.

(1) A health discount program operator must provide the
disclosures required by Section 31A-8a-205.

(2) The membership card shall prominently state: "This is
not health insurance."

(3) Disclosure materials provided to a purchaser or
potential purchaser must include:

(a) membership materials;

(b) new enrollee information;

(c) a printed list of providers, or access to the health
discount program operator's web page, that have agreed by
written contract with the health discount program to accept the
program;

(d) a statement that "A health discount program member
is responsible for the entire payment of their medical or health
care bill after the discount is applied."; and

(e) the complete terms and conditions of any refund policy.

(4) A health discount program operator or health discount
program marketer must:

(a) provide a purchaser a 30-day money back guarantee,
which allows the purchaser to terminate the contract and receive
a full refund of any periodic fee paid; and

(b) the 30-day period must commence when the purchaser
receives the membership materials.

R590-152-12. Contracts.
(1) A provider agreement between a health discount

program operator and a provider network shall require:

(a) the provider network to have a written agreement with
each provider in the network authorizing the provider network
to contract with a health discount program operator on behalf of
the provider; and

(b) the health discount program operator to inform each
provider within the contracted provider network with
information about the health discount program.

(2) A provider agreement between a health discount
program operator and another health discount program operator
that has contracted with a provider network shall require the
contract with the provider network to comply with Subsection

(D).

R590-152-13. Di