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R25. Administrative Services, Finance.
R25-7. Travel-Related Reimbursements
Employees.
R25-7-1. Purpose.

The purpose of this rule is to establish procedures to be
followed by departments to pay travel-related reimbursements
to state employees.

for State

R25-7-2. Authority and Exemptions.

This rule is established pursuant to:

(1) Section 63A-3-107, which authorizes the Division of
Finance to adopt rules covering in-state and out-of-state travel;
and

(2) Section 63A-3-106, which authorizes the Division of
Finance to establish per diem rates to meet subsistence expenses
for attending official meetings.

R25-7-3. Definitions.

(1) "Agency" means any department, division,
commission, council, board, bureau, committee, office, or other
administrative subunit of state government.

(2) "Boards" means policy boards, advisory boards,
councils, or committees within state government.

(3) "Department" means all executive departments of state
government.

(4) "Finance" means the Division of Finance.

(5) "Per diem" means an allowance paid daily.

(6) "Policy" means the policies and procedures of the
Division of Finance, as published in the "Accounting Policies
and Procedures."

(7) "Rate" means an amount of money.

(8) "Reimbursement" means money paid to compensate an
employee for money spent.

(9) "State employee" means any person who is paid on the
state payroll system.

R25-7-4. Eligible Expenses.

(1) Reimbursements are intended to cover all normal areas
of expense.

(2) Requests for reimbursement must be accompanied by
original receipts for all expenses except those for which flat
allowance amounts are established.

R25-7-5. Approvals.

(1) For insurance purposes, all state business travel,
whether reimbursed by the state or not, must have prior approval
by an appropriate authority. This also includes non-state
employees where the state is paying for the travel expenses.

(2) Both in-state and out-of-state travel must be approved
by the department head or designee.

(3) Exceptions to the prior approval for out-of-state travel
must be justified in the comments section of the Request for
Out-of-State Travel Authorization, form FI 5, or on an
attachment, and must be approved by the Department Director
or the designee.

(4) The Department Director, the Executive Director, or
the designee must approve all travel to out-of-state functions
where more than two employees from the same department are
attending the same function at the same time.

R25-7-6. Reimbursement for Meals.

(1) State employees who travel on state business may be
eligible for a meal reimbursement.

(2) The reimbursement will include tax, tips, and other
expenses associated with the meal.

(3) Allowances for in-state travel differ from those for out-
of-state travel.

(a) The daily travel meal allowance for in-state travel is
$36.00 and is computed according to the rates listed in the

following table.

TABLE 1

In-State Travel Meal Allowances

Meals Rate
Breakfast $9.00
Lunch $11.00
Dinner $16.00
Total $36.00

(b) The daily travel meal allowance for out-of-state travel
is $45.00 and is computed according to the rates listed in the
following table.

TABLE 2

Out-of-State Travel Meal Allowances

Meals Rate

Breakfast $10.00
Lunch $14.00
Dinner $21.00
Total $45.00

(4) When traveling to premium cities (New York, Los
Angeles, Chicago, San Francisco, Washington DC, Boston, San
Diego, Orlando, Atlanta, Baltimore, and Arlington), the traveler
may choose to accept the per diem rate for out-of-state travel or
to be reimbursed at the actual meal cost, with original receipts,
up to $59 per day.

(a) The traveler will qualify for premium rates on the day
the travel begins and/or the day the travel ends only if the trip is
of sufficient duration to qualify for all meals on that day.

(b) Complimentary meals of a hotel, motel and/or
association and meals included in registration costs are deducted
from the $59 premium allowance as follows:

(i) If breakfast is provided deduct $14, leaving a premium
allowance for lunch and dinner of actual up to $45.

(i) If lunch is provided deduct $18, leaving a premium
allowance for breakfast and dinner of actual up to $42.

(iii) If dinner is provided deduct $27, leaving a premium
allowance for breakfast and lunch of actual up to $33.

(c) The traveler must use the same method of
reimbursement for an entire day.

(d) Actual meal cost includes tips.

(e) Alcoholic beverages are not reimbursable.

(5) When traveling in foreign countries, the traveler may
choose to accept the per diem rate for out-of-state travel or to be
reimbursed at the reasonable, actual meal cost, with original
receipts.

(a) The traveler may combine the reimbursement methods
during a trip; however, he must use the same method of
reimbursement for an entire day.

(b) Actual meal cost includes tips.

(c) Alcoholic beverages are not reimbursable.

(6) The meal reimbursement calculation is comprised of
three parts:

(a) The day the travel begins. The traveler's entitlement is
determined by the time of day he leaves his home base (the
location the employee leaves from and/or returns to), as
illustrated in the following table.

TABLE 3
The Day Travel Begins

1st Quarter 2nd Quarter 3rd Quarter 4th Quarter

a.m. a.m. p.m. p.m.
12:01-6:00 6:01-noon 12:01-6:00 6:01-midnight
*B, L, D *L, D *D *no meals
In-State

$36.00 $27.00 $16.00 $0
Out-of-State

$45.00 $35.00 $21.00 $0

*B=Breakfast, L=Lunch, D=Dinner
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(b) The days at the location.

(i) Complimentary meals of a hotel, motel, and/or
association and meals included in the registration cost are
deducted from the total daily meal allowance.

(ii) Meals provided on airlines will not reduce the meal
allowance.

(c) The day the travel ends. The meal reimbursement the
traveler is entitled to is determined by the time of day he returns
to his home base, as illustrated in the following table.

TABLE 4
The Day Travel Ends

1st Quarter 2nd Quarter 3rd Quarter 4th Quarter

a.m. a.m. p.m. p.m.
12:01-6:00 6:01-noon 12:01-7:00 7:01-midnight
*no meals *B *B, L *B, L, D
In-State

$0 $9.00 $20.00 $36.00
Out-of-State

$0 $10.00 $24.00 $45.00

*B=Breakfast, L=Lunch, D=Dinner

(7) An employee may be authorized by his Department
Director or designee to receive a taxable meal allowance when
his destination is at least 100 miles from his home base and he
does not stay overnight.

(a) Breakfast is paid when the employee leaves his home
base before 6:01 a.m.

(b) Lunch is paid when the trip meets one of the following
requirements:

(i) The employee is on an officially approved trip that
warrants entitlement to breakfast and dinner.

(i) The employee leaves his home base before 10 a.m. and
returns after 2 p.m.

(iii) The Department Director provides prior written
approval based on circumstances.

(c) Dinner is paid when the employee leaves his home base
and returns after 7 p.m.

(d) The allowance is not considered an absolute right of
the employee and is authorized at the discretion of the
Department Director or designee.

R25-7-7. Meal Per Diem for Statutory Non-Salaried State
Boards.

(1) When a board meets and conducts business activities
during mealtime, the cost of meals may be charged as public
expense.

(2) Where salaried employees of the State of Utah or other
advisors or consultants must, of necessity, attend such a meeting
in order to permit the board to carry on its business, the meals
of such employees, advisors, or consultants may also be paid.
In determining whether or not the presence of such employees,
advisors, or consultants is necessary, the boards are requested to
restrict the attendance of such employees, advisors, or
consultants to those absolutely necessary at such mealtime
meetings.

R25-7-8. Reimbursement for Lodging.

State employees who travel on state business may be
eligible for a lodging reimbursement.

(1) For stays at a conference hotel, the state will reimburse
the actual cost plus tax for both in-state and out-of-state travel.
The traveler must include the conference registration brochure
with the Travel Reimbursement Request, form FI 51A or FI
51B.

(2) Forin-state lodging at a non-conference hotel, the state
will reimburse the actual cost up to $65 per night for single
occupancy plus tax except as noted in the table below:

TABLE 5

Cities with Differing Rates

Altamont $70 plus tax
Boulder $70 plus tax
Bryce $70 plus tax
Green River $70 plus tax
Kanab $75 plus tax
Layton $70 plus tax
Logan $75 plus tax
Mexican Hat $70 plus tax
Moab $80 plus tax
Ogden $70 plus tax
Panguitch $70 plus tax
Park City $90 plus tax
Heber City/Midway $90 plus tax
Price $70 plus tax
Provo/Orem/Springville/Lehi $75 plus tax
Metropolitan Salt Lake City

(Draper to Centerville), Tooele $90 plus tax
St. George/Washington/Springdale $70 plus tax
Vernal/Roosevelt $90 plus tax

(3) For out-of-state travel stays at a non-conference hotel,
the state will reimburse the actual cost per night plus tax, not to
exceed the federal lodging rate for the location.

(4) The state will reimburse the actual cost per night plus
tax for in-state or out-of-state travel stays where the
department/traveler makes reservations through the State Travel
Office.

(5) Lodging is reimbursed at the rates listed in Table 5 for
single occupancy only. For double state employee occupancy,
add $20, for triple state employee occupancy, add $40, for
quadruple state employee occupancy, add $60.

(6) Exceptions will be allowed for unusual circumstances
when approved in writing by the Department Director or
designee prior to the trip.

(a) For out-of-state travel, the approval may be on the
form FI 5.

(b)  Attach the written approval to the Travel
Reimbursement Request, form FI 51B or FI 51D.

(7) A proper receipt for lodging accommodations must
accompany each request for reimbursement.

(a) The tissue copy of the charge receipt is not acceptable.

(b) A proper receipt is a copy of the registration form
generally used by motels and hotels which includes the
following information: name of motel/hotel, street address,
town and state, telephone number, current date, name of
person/persons staying at the motel/hotel, date of occupancy,
amount and date paid, signature of agent, number in the party,
and single or double occupancy.

(8) Travelers may also elect to stay with friends or
relatives or use their personal campers or trailer homes instead
of staying in a hotel.

(a) With proof of staying overnight away from home on
approved state business, the traveler will be reimbursed the
following:

(1) $25 per night with no receipts required or

(i) Actual cost up to $40 per night with a signed receipt
from a facility such as a campground or trailer park, not from a
private residence.

(9) Travelers who are on assignment away from their home
base for longer than 90 days will be reimbursed as follows:

(a) First 30 days - follow regular rules for lodging and
meals. Lodging receipt is required.

(b) After 30 days - $46 per day for lodging and meals. No
receipt is required.

R25-7-9. Reimbursement for Incidentals.

State employees who travel on state business may be
eligible for a reimbursement for incidental expenses.

(1) Travelers will be reimbursed for actual out-of-pocket
costs for incidental items such as baggage tips and
transportation costs.
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(a) Tips for maid service, doormen, and meals are not
reimbursable.

(b) No other gratuities will be reimbursed.

(c) Include an original receipt for each individual
incidental item above $20.00 and for all airport parking.

(2) The state will reimburse incidental ground
transportation and parking expenses.

(a) Travelers shall document all official business use of
taxi, bus, parking, and other ground transportation including
dates, destinations, parking locations, receipts, and amounts.

(b) Personal use of such transportation to restaurants is not
reimbursable.

(c) Parking at the Salt Lake City airport will be reimbursed
at a maximum of the airport long-term parking rate with a
receipt.

(3) Registration should be paid in advance on a state
warrant.

(a) A copy of the approved FI 5 form must be included
with the Payment Voucher for out-of-state registrations.

(b) If a traveler must pay the registration when he arrives,
the agency is expected to process a Payment Voucher and have
the traveler take the state warrant with him.

(4) Telephone calls related to state business are reimbursed
at the actual cost.

(a) The traveler shall list the amount of these calls
separately on the Travel Reimbursement Request, form FI 51A
or FI 51B.

(b) The traveler must provide an original lodging receipt
or original personal phone bill showing the phone number called
and the dollar amount for business telephone calls and personal
telephone calls made during stays of five nights or more.

(5) Allowances for personal telephone calls made while
out of town on state business overnight will be based on the
number of nights away from home.

(a) Four nights or less - actual amount up to $2.50 per
night (documentation is not required for personal phone calls
made during stays of four nights or less)

(b) Five to eleven nights - actual amount up to $20.00

(c) Twelve nights to thirty nights - actual amount up to
$30.00

(d) More than thirty days - start over

(6) Actual laundry expenses up to $18.00 per week will be
allowed for trips in excess of six consecutive nights, beginning
after the sixth night out.

(a) The traveler must provide receipts for the laundry
expense.

(b) For use of coin-operated laundry facilities, the traveler
must provide a list of dates, locations, and amounts.

(7) An amount of $5 per day will be allowed for travelers
away in excess of six consecutive nights beginning after the
sixth night out.

(a) This amount covers miscellaneous incidentals not
covered in this rule.

(b) This allowance is not available for travelers going to
conferences.

R25-7-10. Reimbursement for Transportation.

State employees who travel on state business may be
eligible for a transportation reimbursement.

(1) Air transportation is limited to Air Coach or Excursion
class.

(a) All reservations (in-state and out-of-state) should be
made through the State Travel Office for the least expensive air
fare available at the time reservations are made.

(b) Only one change fee per trip will be reimbursed.

(c) The explanation for the change and any other exception
to this rule must be given and approved by the Department
Director or designee.

(d) In order to preserve insurance coverage, travelers must

fly on tickets in their names only.

(2) Travelers may be reimbursed for mileage to and from
the airport and long-term parking or away-from-the-airport
parking.

(a) The maximum reimbursement for parking, whether
travelers park at the airport or away from the airport, is the
airport long-term parking rate.

(b) The parking receipt must be included with the Travel
Reimbursement Request, form FI 51A or FI 51B.

(c) Travelers may be reimbursed for mileage to and from
the airport to allow someone to drop them off and to pick them
up.

(3) Travelers may use private vehicles with approval from
the Department Director or designee.

(a) Only one person in a vehicle may receive the
reimbursement, regardless of the number of people in the
vehicle.

(b) Reimbursement for a private vehicle will be at the rate
of 36 cents per mile or 50.5 cents per mile if a state vehicle is
not available to the employee.

(1) To determine which rate to use, the traveler must first
determine if their department has an agency vehicle (long-term
leased vehicle from Fleet Operations) that meets their needs and
is reasonably available for the trip (does not apply to special
purpose vehicles). Ifreasonably available, the employee should
use an agency vehicle. If an agency vehicle that meets their
needs is not reasonably available, the agency may approve the
traveler to use either a daily pool fleet vehicle or a private
vehicle. Ifa daily pool fleet vehicle is not reasonably available,
the traveler may be reimbursed at 50.5 cents per mile.

(i) Ifa trip is estimated to average 100 miles or more per
day, the agency should approve the traveler to rent a daily pool
fleet vehicle if one is reasonably available. Doing so will cost
less than if the traveler takes a private vehicle. If the agency
approves the traveler to take a private vehicle, the employee will
be reimbursed at the lower rate of 36 cents per mile.

(c) Agencies may establish a reimbursement rate that is
more restrictive than the rate established in this Section.

(d) Exceptions must be approved in writing by the
Director of Finance.

(e) Mileage will be computed from the latest official state
road map and will be limited to the most economical, usually
traveled routes.

(f) If the traveler uses a private vehicle on official state
business and is reimbursed for mileage, parking charges may be
reimbursed as an incidental expense.

(g) An approved Private Vehicle Usage Report, form FI
40, should be included with the department's payroll
documentation reporting miles driven on state business during
the payroll period.

(h) Departments may allow mileage reimbursement on an
approved Travel Reimbursement Request, form FI 51A or FI
51B, if other costs associated with the trip are to be reimbursed
at the same time.

(4) A traveler may choose to drive instead of flying if
approved by the Department Director.

(a) Ifthe traveler drives a state-owned vehicle, the traveler
may be reimbursed for meals and lodging for a reasonable
amount of travel time; however, the total cost of the trip must
not exceed the equivalent cost of the airline trip. The traveler
may also be reimbursed for incidental expenses such as toll fees
and parking fees.

(b) If the traveler drives a privately-owned vehicle,
reimbursement will be at the rate of 36 cents per mile or the
airplane fare, whichever is less, unless otherwise approved by
the Department Director.

(i) The lowest fare available within 30 days prior to the
departure date will be used when calculating the cost of travel
for comparison to private vehicle cost.
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(i) An itinerary printout which is available through the
State Travel Office is required when the traveler is taking a
private vehicle.

(iii) The traveler may be reimbursed for meals and lodging
for a reasonable amount of travel time; however, the total cost
of'the trip must not exceed the equivalent cost of an airline trip.

(iv) If the traveler uses a private vehicle on official state
business and is reimbursed for mileage, parking charges may be
reimbursed as an incidental expense.

(c) When submitting the reimbursement form, attach a
schedule comparing the cost of driving with the cost of flying.
The schedule should show that the total cost of the trip driving
was less than or equal to the total cost of the trip flying.

(d) If the travel time taken for driving during the
employee's normal work week is greater than that which would
have occurred had the employee flown, the excess time used will
be taken as annual leave and deducted on the Time and
Attendance System.

(5) Use of rental vehicles must be approved in writing in
advance by the Department Director.

(a) An exception to advance approval of the use of rental
vehicles shall be fully explained in writing with the request for
reimbursement and approved by the Department Director.

(b) Detailed explanation is required if a rental vehicle is
requested for a traveler staying at a conference hotel.

(c) When making rental car arrangements through the State
Travel Office, reserve the vehicle you need. Upgrades in size or
model made when picking up the rental vehicle will not be
reimbursed.

(i) State employees should rent vehicles to be used for
state business in their own names, using the state contract so
they will have full coverage under the state's liability insurance.

(i) Rental vehicle reservations not made through the State
Travel Office must be approved in advance by the Department
Director.

(iii) The traveler will be reimbursed the actual rate charged
by the rental agency.

(iv) The traveler must have approval for a rental car in
order to be reimbursed for rental car parking.

(6) Travel by private airplane must be approved in advance
by the Department Director or designee.

(a) The pilot must certify to the Department Director that
he is certified to fly the plane being used for state business.

(b) If the plane is owned by the pilot/employee, he must
certify the existence of at least $500,000 of liability insurance
coverage.

(c) If the plane is a rental, the pilot must provide written
certification from the rental agency that his insurance covers the
traveler and the state as insured. The insurance must be
adequate to cover any physical damage to the plane and at least
$500,000 for liability coverage.

(d) Reimbursement will be made at 75 cents per mile.

(e) Mileage calculation is based on air mileage and is
limited to the most economical, usually-traveled route.

(7) Travel by private motorcycle must be approved prior
to the trip by the Department Director or designee. Travel will
be reimbursed at 20 cents per mile.

(8) A car allowance may be allowed in lieu of mileage
reimbursement in certain cases. Prior written approval from the
Department Director, the Department of Administrative
Services, and the Governor is required.

KEY: air travel, per diem allowances, state employees,
transportation

July 1, 2008 63A-3-107
Notice of Continuation April 29, 2008 63A-3-106
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R25. Administrative Services, Finance.
R25-8. Overtime Meal Allowance.
R25-8-1. Purpose.

The purpose of this rule is to establish procedures to be
followed by departments to pay meal allowances to state
employees required to work in excess of regularly scheduled
hours during a 24-hour period.

R25-8-2. Authority.

This rule is established pursuant to Subsection 63A-3-
103(1), which authorizes the Division of Finance to define fiscal
procedures relating to approval and allocation of funds.

R25-8-3. Definitions.

(1) "Overtime Meal allowance" means a sum of money
given to state employees to pay for meals which may be
authorized when work hours are in excess of regularly scheduled
hours during a 24-hour period.

(2) "Department" means all executive departments of state
government.

(3) "Finance" means the Division of Finance.

(4) "Policy" means the policies and procedures of the
Division of Finance, as published in the "Accounting Policies
and Procedures."

(5) "Rate" means an amount of money.

(6) "State employee" means any person who is paid on the
state payroll system.

R25-8-4. Allowance.

(1) A state employee required to work in excess of
regularly scheduled hours may be authorized by his department
to receive a taxable meal allowance up to $10 during a 24-hour
period if:

(a) The employee is not on travel status.

(b) The total hours worked during the 24-hour period shall
be three hours or more in excess of the regularly scheduled
hours.

(c) The allowance is not considered an absolute right of
the employee, and is authorized at the discretion of the
department head or his designee.

(d) The allowance may not be given in addition to any
other meal allowance or per diem.

(e) The Employee Reimbursement/Earnings Request, form
FI 48, should be completed and approved for the payment of the
meal allowance.

KEY: finance, rates, state employees, allowance
July 1, 2008 63A-3-103
Notice of Continuation October 22, 2003
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R27. Administrative Services, Fleet Operations.
R27-3. Vehicle Use Standards.
R27-3-1. Authority and Purpose.

(1) This rule is established pursuant to Section 63A-9-
401(1)(c)(ii) and Section 63A-9-401(1)(c)(viii), which authorize
the Division of Fleet Operations (DFO) to establish the
requirements for the use of state vehicles, including business
and personal use practices, and commute standards.

(2) This rule defines the vehicle use standards for state
employees while operating a state vehicle.

R27-3-2. Agency Contact.

(1) Each agency, as defined in Subsection 63A-9-
101(a),(b) and (c), shall appoint and designate, in writing, a
main contact person from within the agency to act as a liaison
between the Division of Fleet Operations and the agency.

R27-3-3. Agency Authorization of Drivers.

(1) Agencies authorized to enter information into DFO's
fleet information system shall, for each employee, as defined in
section 63-30d-102(2), Utah Governmental Immunity Act, to
whom the agency has granted the authority to operate a state
vehicle, directly enter into DFO's fleet information system, the
following information:

(a) Driver's name and date of birth;

(b) Driver license number;

(c) State that issued the driver license;

(d) Each Risk Management-approved driver training
program(s) taken;

(e) Date each driver safety program(s) was completed;

(f) The type vehicle that each safety program is geared
towards.

(2) Agencies without authorization to enter information
into DFO's fleet information system shall provide the
information required in paragraph 1 to DFO for entry into
DFO's fleet information system.

(3) For the purposes of this rule, any employee, as defined
insection 63-30d-102(2), whose fleet information system record
does not have all the information required in paragraph 1 shall
be deemed not to have the authority to drive state vehicles and
shall not be allowed to drive either a monthly or a daily lease
vehicle.

(4) To operate a state vehicle, employees, as defined in
section 63-30d-102(2), whose names have been entered into
DFO's fleet information system as authorized drivers shall have:

(a) avalid driver license for the type and class of vehicle
being operated;

(b) completed the driver safety course required by DFO
and the Division of Risk Management for the type or class of
vehicle being operated; and

(c) met the age restrictions imposed by DFO and the
Division of Risk Management for the type or class of vehicle
being operated.

(5) Agencies shall develop and establish procedures to
ensure that any individual listed as an authorized driver is not
allowed to operate a state vehicle when the individual:

(a) does not have a valid driver license for the type or class
of vehicle being operated; or

(b) has not completed all training and/or safety programs
required by either DFO or the Division of Risk Management for
the type or class of vehicle being operated; or

(c) does not meet the age restrictions imposed by either
DFO or the Division of Risk Management for the type or class
of vehicle being operated.

(6) A driver license verification check shall be conducted
on a regular basis in order to verify the status of the driver
license of each employee, as defined in section 63-30d-102(2),
whose name appears in the DFO fleet information system as an
authorized driver.

(7) In the event that an authorized driver is found not to
have a valid driver license, the agency shall be notified, in
writing, of the results of the driver license verification check.

(8) Any individual who has been found not to have a valid
driver license shall have his or her authority to operate a state
vehicle immediately withdrawn.

(9) Any employee, as defined in section 63-30d-102(2),
who has been found not to have a valid driver license shall not
have the authority to operate a state vehicle reinstated until such
time as the individual provides proof that his or her driver
license is once again valid.

(10) Authorized drivers shall operate a state vehicle in
accordance with the restrictions or limitations imposed upon
their respective driver license.

(11) Agencies shall comply with the requirements set forth
in Risk Management General Rules, R37-1-8 (3) toR37-1-8 (9).

R27-3-4.
Vehicles.

(1) State vehicles shall only be used for official state
business.

(2) Except in cases where it is customary to travel out of
state in order to perform an employee's regular employment
duties and responsibilities, the use of a state vehicle outside the
State of Utah shall require the approval of the director of the
department that employs the individual.

(3) The use of a state vehicle for travel outside the
continental U.S. shall require the approval of the director of the
employing department, the director of DFO, and the director of
the Division of Risk Management. All approvals must be
obtained at least 30 days from the departure date. The
employing agency shall, prior to the departure date, provide
DFO and the Division of Risk Management with proof that
proper automotive insurance has been obtained. The employing
agency shall be responsible for any damage to vehicles operated
outside the United States regardless of fault.

(4) Unless otherwise authorized, the following are
examples of the unauthorized use of a state vehicle:

(a) Transporting family, friends, pets, associates or other
persons who are not state employees or are not serving the
interests of the state.

(b) Transporting hitchhikers.

(c) Transporting acids, explosives, weapons, ammunition,
hazardous materials, and flammable materials. The transport of
the above-referenced items or materials is deemed authorized
when it is specifically related to employment duties.

(d) Extending the length of time that the state vehicle is in
the operator's possession beyond the time needed to complete
the official purposes of the trip.

(e) Operating or being in actual physical control of a state
vehicle in violation of Subsection 41-6- 44(2), (Driving under
the influence of alcohol, drugs or with specified or unsafe blood
alcohol concentration),Subsection 53-3-231, (Person under 21
may not operate a vehicle with detectable alcohol in body), or
an ordinance that complies with the requirements of Subsection
41-6-43(1), (Local DUI and related ordinances and reckless
driving ordinances).

(f) Operating a state vehicle for personal use as defined in
R27-1-2(30). Generally, except for approved personal uses set
forth in R27-3-5 and when necessary for the performance of
employment duties, the use of a state vehicle for activities such
as shopping, participating in sporting events, hunting, fishing,
or any activity that is not included in the employee's job
description, is not authorized.

(g) Using astate vehicle for personal convenience, such as
when a personal vehicle is not operational.

(h) Pursuant to the provisions of R27-7-1 et seq., the
unauthorized use of a state vehicle may result in the suspension
or revocation of state driving privileges.

Authorized and Unauthorized Use of State
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R27-3-5. Personal Use Standards.

(1) Personal use of state vehicles is not allowed without
the direct authorization of the Legislature. The following are
circumstances where personal use of state vehicles are approved:

(a) Elected and appointed officials that receive a state
vehicle as a part of their respective compensation package, and
have been granted personal use privileges by state statute.

(b) Sworn law enforcement officers, as defined in Utah
Code 53-13-103, whose agencies have received funding from
the legislature for personal use of state vehicles.

(c) In an emergency, a state vehicle may be used as
necessary to safeguard the life, health or safety of the driver or
passenger.

(2) An employee or representative of the state spending at
least one night on approved travel to conduct state business,
may use a state vehicle in the general vicinity of the overnight
lodging for the following approved activities:

(a) Travel to restaurants and stores for meals, breaks and
personal needs;

(b) Travel to grooming, medical, fitness or laundry
facilities; and

(c) Travel to and from recreational activities, such as to
theaters, parks, or to the home of friends or relatives, provided
said employee or representative has received approval for such
travel from his or her supervisor.

(d) Pursuant to the provisions of R27-7-1 et seq., the
unauthorized personal use of a state vehicle may result in the
suspension or revocation of state driving privileges.

R27-3-6. Application for Commute or Take Home Use.

(1) Each petitioning agency shall, for each driver being
given commute or take home privileges, annually complete and
submit an online take home form from the DFO website.
Submitted take home information will generate a new form that
must be signed by the employee, direct supervisor of the
employee, and the executive director of the agency.

(2) DFO shall enter the approved commute or take home
request into the fleet information system and provide an
identification number to both the driver and the agency.

(3) All approvals for commute or take home privileges
shall expire at the end of the calendar year on which they were
issued and DFO shall notify the agency of said expiration.
Agencies shall be responsible for submitting any request for
annual renewal of commute or take home use privileges.

(4) Commute use is, unless specifically exempted under
R27-3-8, infra, considered a taxable fringe benefit as outlined in
IRS publication 15-B. All approved commute use drivers will
be assessed the IRS imputed daily fringe benefit rate while using
a state vehicle for commute use.

(5) For each individual with commute use privileges, the
employing agency shall, pursuant to Division of Finance Policy
FIACCT 10-01.00, prepare an Employee
Reimbursement/Earnings Request Form and enter the amount of
the commute fringe benefit into the payroll system on a monthly
basis.

R27-3-7. Criteria for Commute or Take Home Privilege
Approval.

(1) Commute or Take Home use may be approved when
one or more of the following conditions exist:

(a) 24-hour "On-Call." Where the agency clearly
demonstrates that the nature of a potential emergency is such
that an increase in response time, if a commute or take home
privilege is not authorized, could endanger a human life or cause
significant property damage. Each driver is required to keep a
complete list of all call-outs for renewal of the take home
privilege the following year. Agencies may use DFO's online
forms to track take home mileage.

(b) Virtual office. Where an agency clearly demonstrates

that an employee is required to work at home or out of a vehicle,
aminimum of 80 percent of the time and the assigned vehicle is
required to perform critical duties in a manner that is clearly in
the best interest of the state.

(c) When the agency clearly demonstrates that it is more
practical for the employee to go directly to an alternate work-
site rather than report to a specific office to pick-up a state
vehicle.

(d) When a vehicle is provided to appointed or elected
government officials who are specifically allowed by law to
have an assigned vehicle as part of their compensation package.

(2) The trip log must be created for the first and last trip of
the day for all take-home vehicles.

R27-3-8.
Benefits.

(1) In accordance with IRS publication 15-b, employees
with an individual permanently assigned vehicle are exempt
from the imputed daily fringe benefit for commute use when the
permanently assigned vehicles are either:

(a) Clearly marked police and fire vehicles;

(b) Unmarked vehicles used by law enforcement officers
if the use is specifically authorized,

(c) An ambulance or hearse used for its specific purpose;

(d) Any vehicle designed to carry cargo with a loaded
gross vehicle weight over 14,000 1bs;

(e) Delivery trucks with seating for the driver only, or the
driver plus a folding jump seat;

(f) A passenger bus with the capacity of at least 20
passengers used for its specific purpose;

(g) School buses;

(h) Tractors and other special purpose farm vehicles;

(i) A pick up truck with a loaded gross vehicle weight of
14,000 Ibs or less, if it has been modified so it is not likely to be
used more than minimally for personal purposes.

Example: According to the IRS, a pick up truck qualifies
for the exemption if it is clearly marked with permanently
affixed decals, special painting, or other advertising associated
with your trade, business or function and meets either of the
following requirements:

(1) Itis equipped with at least one of the following items:

(a) A hydraulic lift gate;

(b) Permanent tanks or drums;

(c) Permanent sideboards or panels that materially raise
the level of the sides of the truck bed;

(d) Other heavy equipment (such as an electronic
generator, welder, boom or crane used to tow automobiles or
other vehicles).

(i1) It is used primarily to transfer a particular type of load
(other than over public highways) in a construction,
manufacturing processing, farming, mining, drilling, timbering
or other similar operation for which it is specifically modified.

(j) A van with a loaded gross vehicle weight of 14,000 Ibs
or less, if it has been specifically modified so it is not likely to
be used more than minimally for personal purposes.

Example: According to the IRS, a van qualifies for the
exemption if it is clearly marked with permanently affixed
decals, special painting or other advertising associated with your
trade, business and has a seat for the driver only (or the driver
and one other person) and either of the following items:

(i) permanent shelving that fills most of the cargo area; or

(i) An open cargo area and the van always carries
merchandise, material or equipment used in your trade, business
or function.

(2) Questions relating to the imputed daily taxable fringe
benefit for the use of a state vehicle and exemptions thereto
should be directed to DFO.

Exemptions from IRS Imputed Daily Fringe

R27-3-9. Enforcement of Commute Use Standards.
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(1) Agencies with drivers who have been granted commute
or take home privileges shall establish internal policies to
enforce the commute use, take home use and personal use
standards established in this rule. Agencies shall not adopt
policies that are less stringent than the standards established in
these rules.

(2) Commute or take home use that is unauthorized shall
result in the suspension or revocation of the commute use
privilege by the agency. Additional instances of unauthorized
commute or take home use may result in the suspension or
revocation of the state driving privilege by the agency.

R27-3-10. Use Requirements for Monthly Lease Vehicles.

(1) Agencies that have requested, and received monthly
lease options on state vehicles shall:

(a) Ensure that only authorized drivers whose names and
all other information required by R27-3-3(1) have been entered
into DFO's fleet information system, completed all the training
and/or safety programs, and met the age restrictions for the type
of vehicle being operated, shall operate monthly lease vehicles.

(b) Report the correct odometer reading when refueling the
vehicle. In the event that an incorrect odometer reading is
reported, agencies shall be assessed a fee whenever the agency
fails to correct the mileage within three (3) business days of the
agency's receipt of the notification that the incorrect mileage was
reported. When circumstances indicate that there was a blatant
disregard of the vehicle's actual odometer reading at the time of
refueling, a fee shall be assessed to the agency even though the
agency corrected the error within three (3) days of the
notification.

(c) Return the vehicle in good repair and in clean
condition at the completion of the replacement cycle period or
when the vehicle has met the applicable mileage criterion for
replacement, reassignment or reallocation.

(i) Agencies shall be assessed a detailing fee for vehicles
returned that are in need of extensive cleaning.

(ii) Agencies shall pay the insurance deductible associated
with repairs made to a vehicle that is damaged when returned.

(d) Return the vehicle unaltered and in conformance with
the manufacturer's specifications.

(e) Pay the applicable insurance deductible in the event
that monthly lease vehicle in its possession or control is
involved in an accident.

(f) Not place advertising or bumper stickers on state
vehicles without prior approval of DFO.

(2) The provisions of Rule R27-4-6 shall govern agencies
when requesting a monthly lease.

(3) Under no circumstances shall the total number of
occupants in a monthly lease full-size passenger van exceed ten
(10) individuals, the maximum number recommended by the
Division of Risk Management.

R27-3-11. Use Requirements for Daily Motor Pool Vehicles.

(1) DFO offers state vehicles for use on a daily basis at an
approved daily rental rate. Drivers of a state vehicle offered
through the daily pool shall:

(a) Be an authorized driver whose name and all other
information required by R27-3-3(1) have been entered into
DFO's fleet information system, completed all the training
and/or safety programs, and met the age restrictions for the type
of vehicle being operated. In the event that any of the
information required by R27-3-3(1) has not been entered in
DFO's fleet information system, the rental vehicle will not be
released.

(b) Read the handouts, provided by DFO, containing
information regarding the safe and proper operation of the
vehicle being leased.

(c) Verify the condition of, and acknowledge responsibility
for the care of, the vehicle prior to rental by filling out the daily

motor pool rental form provided by daily rental personnel.

(d) Report the correct odometer reading when refueling
the vehicle at authorized refueling sites, and when the vehicle is
returned. In the event that incorrect odometer reading is
reported, agencies shall be assessed a fee whenever the agency
fails to correct the mileage within three (3) business days of the
agency's receipt of the notification that the incorrect mileage
was reported. When circumstances indicate that there was a
blatant disregard of the vehicle's actual odometer reading at the
time of refueling, a fee shall be assessed to the agency even
though the agency corrected the error within three (3) days of
the notification.

(e) Return vehicles with a full tank of fuel. Agencies shall
be assessed a fee for vehicles that are returned with less than a
full tank of fuel.

(f) Return rental vehicles in good repair and in clean
condition.

(i) Agencies shall be assessed a detailing fee for vehicles
returned that are in need of extensive cleaning.

(ii) Agencies shall pay the insurance deductible associated
with repairs made to a vehicle that is damaged when returned.

(g) Call to extend the reservation in the event that they
need to keep rental vehicles longer than scheduled. Agencies
shall be assessed a late fee, in addition to applicable daily rental
fees, for vehicles that are not returned on time.

(h) Use their best efforts to return rented vehicles during
regular office hours. Agencies may be assessed a late fee equal
to one day's rental for vehicles that are not returned on time.

(i) Call the daily pool location, at least one hour before the
scheduled pick-up time, to cancel the reservation. Agencies
shall be assessed a fee for any unused reservation that has not
been canceled.

(j) Not place advertising or bumpers stickers on state
vehicles without prior approval from DFO.

(2) The vehicle shall be inspected upon its return. The
agency shall either be held responsible for any damages not
acknowledged prior to rental, or any applicable insurance
deductibles associated with any repairs to the vehicle.

(3) Agencies are responsible for paying all applicable
insurance deductibles whenever a vehicle operated by an
authorized driver is involved in an accident.

(4) The DFO shall hold items left in daily rental vehicles
for ten days. Items not retrieved within the ten-day period shall
be turned over to the Surplus Property Office for sale or
disposal.

R27-3-12. Daily Motor Pool Sedans, Four Wheel Drive
Sport Utility Vehicle (4x4 SUV), Cargo Van, Multi-
Passenger Van and Alternative Fuel Vehicle Lease Criteria.

(1) The standard state vehicle is a compact sedan, and
shall be the vehicle type most commonly used when conducting
state business.

(2) Requests for vehicles other than a compact sedan may
be honored in instances where the agency and/or driver is able
to identify a specific need.

(a) Requests for a four wheel drive sport utility vehicle
(4x4 SUV) may be granted with written approval from an
employee's supervisor.

(b) Requests for a seven-passenger van may be granted in
the event that the driver is going to be transporting more than
three authorized passengers.

(c) Requests for full-size passenger vans may be granted
in the event that the driver is going to be transporting more than
six authorized passengers. Under no circumstances shall the
total number of occupants exceed the maximum number of
passengers recommended by the Division of Risk Management.

(3) Cargo vans shall be used to transport cargo only.
Passengers shall not be transported in cargo area of said
vehicles.
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(4) Non-traditional (alternative) fuel shall be the primary
fuel used when driving a bi-fuel or dual- fuel state vehicle.
Drivers shall, when practicable, use an alternative fuel when
driving a bi-fuel or dual-fuel state vehicle.

R27-3-13. Alcohol and Drugs.

(1) No authorized driver shall operate or be in actual
physical control of a State vehicle in violation of subsection 41-
6-44(2), any ordinance that complies with the requirements of
subsection 41-6-43(1), or subsection 53-3-231.

(2) Any individual on the list of authorized drivers who is
convicted of Driving Under the Influence of alcohol or
drugs(DUI), Reckless Driving or any felony in which a motor
vehicle is used, either on-duty or off-duty, may have his or her
state driving privileges withdrawn, suspended or revoked.

(3) No operator of a state vehicle shall transport alcohol or
illegal drugs of any type in a State vehicle unless they are:

(a) Sworn peace officers, as defined in Section 53-13-102,
in the process of investigating criminal activities;

(b) Employees of the Alcohol Beverage Control
Commission conducting business within the guidelines of their
daily operations; or

(c) investigators for the Department of Commerce in the
process of enforcing the provisions of section 58-37, Utah
Controlled Substances Act.

(4) Except as provided in paragraph 3, above, any
individual who uses a state vehicle for the transportation of
alcohol or drugs may have his or her state driving privileges
withdrawn, suspended or revoked.

R27-3-14. Violations of Motor Vehicle Laws.

(1) Authorized drivers shall obey all motor vehicle laws
while operating a state vehicle.

(2) Any authorized driver who, while operating a state
vehicle, receives a citation for violating a motor vehicle law
shall immediately report the receipt of the citation to their
respective supervisor. Failure to report the receipt of a citation
may result in the withdrawal, suspension or revocation of State
driving privileges.

(3) Any driver who receives a citation for violating a
motor vehicle law while operating a state vehicle shall attend an
additional Risk Management-approved mandatory defensive
driver training program. The failure to attend the additional
mandatory defensive driver training program shall result in the
loss of state driving privileges.

(4) Any driver who receives a citation for a violation of
motor vehicle laws, shall be personally responsible for paying
fines associated with any and all citations. The failure to pay
fines associated with citations for the violation of motor vehicle
laws may result in the loss of state driving privileges.

R27-3-15. Seat Restraint Use.

(1) All operators and passengers in State vehicles shall
wear seat belt restraints while in a moving vehicle.

(2) All children being transported in State vehicles shall be
placed in proper safety restraints for their age and size as stated
in Subsection 41-6-148(20)(2).

R27-3-16. Driver Training.

(1) Any individual shall, prior to the use of a state vehicle,
complete all training required by DFO or the Division of Risk
Management, including, but not limited to, the defensive driver
training program offered through the Division of Risk
Management.

(2) Each agency shall coordinate with the Division of Risk
Management, specialty training for vehicles known to possess
unique safety concerns.

(3) Each agency shall require that all employees who
operate a state vehicle, or their own vehicles, on state business

as an essential function of the job, or all other employees who
operate vehicles as part of the performance of state business,
comply with the requirements of Division of Risk Management
rule R37-1-8(5).

(4) Agencies shall maintain a list of all employees who
have completed the training courses required by DFO, Division
of Risk Management and their respective agency.

(5) Employees operating state vehicles must have the
correct license required for the vehicle they are operating and
any special endorsements required in order to operate specialty
vehicles.

R27-3-17. Smoking in State Vehicles.

(1) All multiple-user state vehicles are designated as
"nonsmoking". Agencies shall be assessed fees for any damage
incurred as a result of smoking in vehicles.

(2) Agencies that allow smoking in exclusive use vehicles
shall be responsible for the cost of necessary repairs to, or
refurbishment of, any vehicle in which smoking has been
permitted to insure that the vehicle is suitable for reassignment,
reallocation or sale when the vehicle reaches the applicable
replacement criteria.

KEY: state vehicle use
June 17, 2008 53-13-102
Notice of Continuation January 30, 2068 A-9-401(1)(c)(viii)
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R33. Administrative Services, Purchasing and General
Services.

R33-1. Utah State Procurement Rules Definitions.
R33-1-1. Definitions.

A. Terms used in the procurement rules are defined in
Section 63G-6-103.

B. In addition:

(1) Actual Costs means direct and indirect costs which
have been incurred for services rendered, supplies delivered, or
construction built, as distinguished from allowable costs.

(2) Adequate Price Competition means when competitive
sealed proposals are solicited and at least two responsible
offerors independently contend for a contract to be awarded to
the responsible offeror submitting the lowest evaluated price by
submitting priced best and final offers meeting the requirements
of'the request for proposals. Ifthe foregoing conditions are met,
price competition shall be presumed to be "adequate" unless the
procurement officer determines that there is not adequate
competition.

(3) Brand Name or Equal Specification means a
specification which uses a brand name specification to describe
the standard of quality, performance, and other characteristics
being solicited, and which invites the submission of equivalent
products.

(4) Brand Name Specification means a specification calling
for one or more products by manufacturers' names or catalogue
numbers.

(5) Chief Procurement Officer means the procurement
officer for the State of Utah.

(6) Consultant Services means work, rendered by either
individuals or firms who possess specialized knowledge,
experience, and expertise to investigate assigned problems or
projects and to provide counsel, review, design, development,
analysis, or advise in formulating or implementing programs or
services or improvements in programs or services, including but
not limited to such areas as management, personnel, finance,
accounting, planning, and data processing.

(7) Cost Analysis means the evaluation of cost data for the
purpose of arriving at estimates of costs to be incurred, prices to
be paid, cost to be reimbursed, or costs actually incurred.

(8) Cost Data means factual information concerning the
cost of labor, material, overhead, and other cost elements which
are expected to be incurred or which have been actually incurred
by the contractor in performing the contract.

(9) Cost Objective means a function, organizational
subdivision, contract, or any other work unit for which provision
is made to accumulate and measure the cost of processes,
products, jobs, capitalized projects, and similar items.

(10) Discussions as used in source selection means
negotiation during which the seller or buyer may alter or
otherwise change the terms, price or other provisions of the
proposed contract. Discussion can be conducted under
competitive sealed proposals, sole source, and emergency
procurements; such discussion is not permissible under
competitive sealed bidding except to the extent in the first phase
of multi-step bidding.

(11) Electronic means, in reference to any solicitation
process, only those specified electronic forms described in the
Invitation for Bids, Request for Proposals or other solicitation
document.

(12) Established Market Price means a current price,
established in the usual and ordinary course of trade between
buyers and sellers, which can be substantiated from sources
independent of the manufacturer or supplier.

(13) Lease means a contract for the use of equipment or
real property under which title does not pass to the purchasing
agency.

(14) Prequalification for Inclusion on Bidders Lists means
determining that a prospective bidder or offeror satisfies the

criteria established for receipt of solicitations when and as
issued.

(15) Price Analysis means the evaluation of price data
without analysis of the separate cost components and profit
which may assist in arriving at prices to be paid or costs to be
reimbursed.

(16) Price Data means factual information concerning
prices for supplies, services, or construction substantially
identical to those being procured. Prices in this definition refer
to offered or proposed selling prices. The definition refers to
data relevant to both prime and subcontract prices.

(17) Professional Services means work rendered by an
independent contractor who has a professed knowledge of some
department of learning or science used by its practical
application to the affairs of others or in the practice of an art
founded on it, including but not limited to accounting and
auditing, court reporters, X-ray technicians, legal, medical,
nursing, education, engineering, actuarial, architecture,
veterinarians, and research. The knowledge is founded upon
prolonged and specialized intellectual training which enables a
particular service to be rendered. The word "professional"
implies professed attainments in special knowledge as
distinguished from mere skills.

(18) Property means all real property, personal property,
or both, owned by a purchasing agency.

(19) Providers means suppliers of services, which might
be termed "personal services", to benefit clients or citizens of
the enacting jurisdiction which services otherwise might be
performed by its own employees. For example, an enacting
jurisdiction might contract with a school to conduct a training
program for the handicapped. Similarly, the state might contract
with persons to provide foster homes for children. It will be
necessary to ascertain on a case-by-case basis whether the
services to be rendered will involve extended analysis and
significant features of judgment.

(20) Qualified Products List means a list of supplies,
services, or construction items described by model or catalogue
numbers, which, prior to solicitation, the purchasing agency has
determined will meet the applicable specification requirements.

(21) Solicitation means an Invitation for Bids, a Request
for Proposals, or any other document, such as a request for
quotations, issued by the purchasing agency for the purpose of
soliciting offers to perform a contract.

(22) Suppliers means prospective bidders or offerors, as
used in section 63G-6-414 of the Utah Procurement Code.

KEY: government purchasing
February 21, 2006
Notice of Continuation November 23, 2007

63G-6
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R33. Administrative Services, Purchasing and General
Services.

R33-2. Procurement Organization.

R33-2-101. Delegation of Authority of the Chief
Procurement Officer.

The Chief Procurement Officer may delegate in writing any
authority Pursuant to Section 63G-6-205 as deemed appropriate
to any employees of the office of the Chief Procurement Officer
or of a purchasing agency, respectively. These delegations shall
remain in effect unless modified or until revoked in writing.

R33-2-102. Authority to Make Small Purchases.

(1) General. The Chief Procurement Officer may delegate
to the head of any using agency the authority to make a purchase
expected to be less than $50,000 for supplies and services. This
delegation shall be in writing and may be limited as the Chief
Procurement Officer directs.

(2) Purchasing Agencies Shall Make Small Purchases
Pursuant to Rules. Purchasing agencies shall exercise authority
as may be delegated, and such small purchases shall be made
pursuant to subpart 3-3 of part 3 of these rules.

R33-2-103. Authority of Procurement Officers.

Procurement officers may take any action of a procurement
nature to advance economic well-being and efficient operation
of the state or agency so long as that action is not in conflict
with the Utah Procurement Code or the Utah Procurement
Rules.

KEY: government purchasing
May 27, 2003 63G-6
Notice of Continuation November 23, 2007
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R33. Administrative Services, Purchasing and General
Services.

R33-3. Source Selection and Contract Formation.
R33-3-1. Competitive Sealed Bidding; Multi-Step Sealed
Bidding.

3-101 Content of the Invitation For Bids.

(1) Use. The Invitation for Bids is used to initiate a
competitive sealed bid procurement.

(2) Content. The Invitation for Bids include the following:

(a) Instructions and information to bidders concerning the
bid submission requirements, including the time and closing
date for submission of bids, the address of the office to which
bids are to be delivered, and any other special information;

(b) The purchase description, evaluation factors, delivery
or performance schedule, and inspection and acceptance
requirements not included in the purchase description;

(c) The contract terms and conditions, including warranty
and bonding or other security requirements, as applicable.

(3) Incorporation by Reference. The Invitation for Bids
may incorporate documents by reference provided that the
Invitation for Bids specifies where the documents can be
obtained.

(4) Acknowledgement of Amendments. The Invitation for
Bids shall require the acknowledgement of the receipt of all
amendments issued.

3-102 Bidding Time. Bidding time is the period of time
between the date of distribution of the Invitation for Bids and
the date set for opening of bids. In each case bidding time will
be set to provide bidders a reasonable time to prepare their bids.
A minimum of 10 calendar days shall be provided unless a
shorter time is deemed necessary for a particular procurement as
determined in writing by the Chief Procurement Officer.

3-103 Bidder Submissions.

(1) Bid Form. The Invitation for Bids shall provide a form
which shall include space in which the bid price shall be
inserted and which the bidder shall sign and submit along with
all other necessary submissions.

(2) Electronic Bids. The Invitation for Bids may state that
electronic bids will be considered whenever they are received at
the designated office by the time specified for bid opening.

(3) Bid Samples and Descriptive Literature.

(a) Descriptive literature means information available in
the ordinary course of business which shows the characteristics,
construction, or operation of an item and assists the purchasing
agency in considering whether the item meets requirements or
criteria set forth in the invitation.

(b) Bid sample means a sample to be furnished by a bidder
to show the characteristics of the item offered in the bid.

(c) Bid samples or descriptive literature may be required
when it is necessary to evaluate required characteristics of the
items bid.

(d) Samples of items, when called for in the Invitation for
Bids, must be furnished free of expense, and if not destroyed by
testing, will upon request, be returned at the bidder's expense.
Samples submitted by the successful bidder may be held for
comparison with merchandise furnished and will not necessarily
be returned. Samples must be labeled or otherwise identified as
called for by the purchasing agency.

(4) Bid Security. Bid and performance bonds or other
security may be required for supply contracts or service
contracts as the procurement officer deems advisable to protect
the interests of the purchasing agency. Any requirements must
be set forth in the solicitation. Bid or performance bonds should
not be used as a substitute for a determination of bidder or
offeror responsibility.

(5) Bid Price. Bid prices submitted in response to an
invitation for bids must stand alone and may not be dependent
upon a bid submitted by any other bidder. A bid reliant upon
the submission of another bidder will not be considered for

award.

3-104 Public Notice.

(1) Distribution. Invitation for Bids or notices of the
availability of Invitation for Bids shall be mailed or otherwise
furnished to a sufficient number of bidders for the purpose of
securing reasonable competition. Notices of availability shall
indicate where, when, and for how long Invitation for Bids may
be obtained; generally describe the supply, service, or
construction desired; and may contain other appropriate
information. Where appropriate, the procurement officer may
require payment of a fee or a deposit for the supplying of the
Invitation for Bids.

(2) Publication. Every procurement in excess of $50,000
shall be publicized in any or all of the following:

(a) in a newspaper of general circulation;

(b) in anewspaper of local circulation in the area pertinent
to the procurement;

(c) in industry media; or

(d) in a government internet website or publication
designed for giving public notice.

(3) Public Availability. A copy of the Invitation for Bids
shall be made available for public inspection at the procurement
officer's office.

3-105 Bidder List; Prequalification.

(1) Purpose. Lists of qualified prospective bidders may be
compiled and maintained by purchasing agencies for the
purpose of soliciting competition on various types of supplies,
services, and construction. Qualifications for inclusion on the
lists may include legal competence to contract and capabilities
for production and distribution as considerations. However,
solicitations shall not be restricted to prequalified suppliers, and
unless otherwise provided inclusion or exclusion on the name
of a business does not determine whether the business is
responsible with respect to a particular procurement or
otherwise capable of successfully performing a contract.

(2) Public Availability. Subject to procedures established
by the procurement officer, names and addresses on bidder lists
shall be available for public inspection.

3-106 Pre-Bid Conferences.

Pre-bid conferences may be conducted to explain the
procurement requirements. They shall be announced to all
prospective bidders known to have received an Invitation for
Bids. The conference should be held long enough after the
Invitation for Bids has been issued to allow bidders to become
familiar with it, but sufficiently before bid opening to allow
consideration of the conference results in preparing their bids.
Nothing stated at the pre-bid conference shall change the
Invitation for Bids unless a change is made by written
amendment as provided in section 3-107 and the Invitation for
Bids and the notice of the pre-bid conference shall so provide.
If a written summary of the conference is deemed advisable by
the procurement officer, a copy shall be supplied to all those
prospective bidders known to have received an Invitation for
Bids and shall be available as a public record.

3-107 Amendments to Invitation for Bids.

(1) Application. Amendments should be used to:

(a) make any changes in the Invitation for Bids including
changes in quantity, purchase descriptions, delivery schedules,
and opening dates;

(b) correct defects or ambiguities; or

(c) furnish to other bidders information given to one
bidder if the information will assist the other bidders in
submitting bids or if the lack of information would be
inequitable to other bidders.

(2) Form. Amendments to Invitation for bids shall be
identified as such and shall require that the bidder acknowledge
receipt of all amendments issued.

(3) Distribution. Amendments shall be sent to all
prospective bidders known to have received an Invitation for
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Bids.

(4) Timeliness. Amendments shall be distributed within
areasonable time to allow prospective bidders to consider them
in preparing their bids. If the time set for bid opening will not
permit proper preparation, to the extent possible the time shall
be increased in the amendment or, if necessary, by telegram or
telephone and confirmed in the amendment.

3-108 Pre-Opening Modification of Withdrawal of Bids.

(1) Procedure. Bids may be modified or withdrawn by
written or electronic notice received in the office designated in
the Invitation for Bids prior to the time set for bid opening.

(2) Disposition of Bid Security. Bid security, if any, shall
be returned to the bidder when withdrawal of the bid is
permitted.

(3) Records. All documents relating to the modification or
withdrawal of bids shall be made a part of the appropriate
procurement file.

3-109 Late Bids, Late Withdrawals,
Modifications.

(1) Definition. Any bid, withdrawal, or modification
received at the address designated in the Invitation for Bids after
the time and date set for opening of bids at the place designated
for opening is late.

(2) Treatment. No late bid, late modification, or late
withdrawal will be considered unless received before contract
award, and the bid, modification, or withdrawal would have
been timely but for the action or inaction of personnel directly
serving the procurement activity.

(3) Records. Records equivalent to those required in
section 3-108 (3) shall be made and kept for each late bid, late
modification, or late withdrawal.

3-110 Receipt, Opening, and Recording of Bids.

(1) Receipt. Upon receipt, all bids and modifications will
be time stamped, but not opened. Bids submitted through
electronic means shall be received in such a manner that the
time and date of submittal, along with the contents of such bids
shall be securely stored until the time and date set for bid
opening. They shall be stored in a secure place until bid
opening time.

(2) Opening and Recording. Bids and modifications shall
be opened publicly, in the presence of one or more witnesses, at
the time and place designated in the Invitation for Bids. The
names of the bidders, the bid price, and other information as is
deemed appropriate by the procurement officer, shall be read
aloud or otherwise be made available. The opened bids shall be
available for public inspection except to the extent the bidder
designates trade secrets or other proprietary data to be
confidential as set forth in subsection (3) of this section.
Material so designated shall accompany the bid and shall be
readily separable from the bid in order to facilitate public
inspection of the nonconfidential portion of the bid. Make and
model, and model or catalogue numbers of the items offered,
deliveries, and terms of payment shall be publicly available at
the time of bid opening regardless of any designation to the
contrary. Bids submitted through electronic means shall be
received in such a manner that the requirements of this section
can be readily met.

(3) Confidential Data. The procurement officer shall
examine the bids to determine the validity of any requests for
nondisclosure of trade secrets and other proprietary data
identified in writing. If the parties do not agree as to the
disclosure of data, the procurement officer shall inform the
bidders in writing what portions of the bids will be disclosed.

3-111 Mistakes in Bids.

(1) If a mistake is attributable to an error in judgment, the
bid may not be corrected. Bid correction or withdrawal by
reason of an inadvertent, nonjudgmental mistake is permissible,
but at the discretion of the procurement officer and to the extent
it is not contrary to the interest of the purchasing agency or the

and Late

fair treatment of other bidders.

(2) Mistakes Discovered Before Opening. A bidder may
correct mistakes discovered before bid opening by withdrawing
or correcting the bid as provided in section 3-108.

(3) Confirmation of Bid. When it appears from a review
of the bid that a mistake has been made, the bidder should be
requested to confirm the bid. Situations in which confirmation
should be requested include obvious, apparent errors on the face
of the bid or a bid unreasonably lower than the other bids
submitted. If the bidder alleges mistake, the bid may be
corrected or withdrawn if the conditions set forth in subsection
(1), (4) and (6) of this section are met.

(4) Mistakes Discovered After Opening But Before
Award. This subsection sets forth procedures to be applied in
three situations described in paragraphs (a), (b) and (c) below in
which mistakes in bids are discovered after opening but before
award.

(a) Minor Informalities. Minor informalities are matters
of form rather than substance evident from the bid document, or
insignificant mistakes that can be waived or corrected without
prejudice to other bidders; that is, the effect on price, quantity,
quality, delivery, or contractual conditions is not significant.
The procurement officer may waive these informalities.
Examples include the failure of a bidder to:

(1) return the number of signed bids required by the
Invitation for Bids;

(i) sign the bid, but only if the unsigned bid is
accompanied by other material indicating the bidder's intent to
be bound,;

(iii) acknowledge receipt of an amendment to the
Invitation for Bids, but only if:

(A) it is clear from the bid that the bidder received the
amendment and intended to be bound by its terms; or

(B) the amendment involved had a negligible effect on
price, quantity, quality, or delivery.

(C) Mistakes Where Intended Bid is Evident. If the
mistake and the intended bid are clearly evident on the face of
the bid document, the bid shall be corrected to the intended bid
and may not be withdrawn. Examples of mistakes that may be
clearly evident on the face of the bid document are
typographical errors, errors in extending unit prices,
transposition errors, and arithmetical errors.

(D) Mistakes Where Intended Bid is Not Evident. A
bidder may be permitted to withdraw a low bid if:

(i) a mistake is clearly evident on the face of the bid
document but the intended bid is not similarly evident; or

(i1) the bidder submits proof of evidentiary value which
clearly and convincingly demonstrates that a mistake was made.

(5) Mistakes Discovered After Award. Mistakes shall not
be corrected after award of the contract.

(6)  Written Approval or Denial Required.  The
procurement officer shall approve or deny, in writing, a bidder's
request to correct or withdraw a bid. Approval or denial may be
so indicated on the bidder's written request for correction or
withdrawal.

3-112 Bid Evaluation and Award.

(1) General. The contract is to be awarded to the lowest
responsible and responsive bidder whose bid meets the
requirements and criteria set forth in the Invitation for Bids.
The Invitation for Bids shall set forth the requirements and
criteria which will be used to determine the lowest responsive
and responsible bidder. No bid shall be evaluated for any
requirements or criteria that are not disclosed in the Invitation
for Bids. An Invitation for Bids, a Request for Proposals, or
other solicitation may be canceled, or any or all bids or
proposals may be rejected, in whole or in part, when it is the
best interests of the purchasing agency as determined by the
purchasing agency. In the event of cancellation of the
solicitation or rejection of all bids or proposals received in



UAC (As of July 1, 2008)

Printed: September 4, 2008

Page 14

response to a solicitation, the reasons for cancellation or
rejection shall be made a part of the bid file and shall be
available for public inspection and the purchasing agency shall
(a) re-solicit new bids using the same or revised specifications;
or (b) withdraw the requisition for supplies or services.

(2) Responsibility and Responsiveness. Responsibility of
prospective contractors is covered by subpart 3-7 of these rules.
Responsiveness of bids is covered by Subsection 63G-6-103(24)
and responsive bidder is defined in Subsection 63G-6-103(25).

(3) Product Acceptability. The Invitation for Bids shall set
forth the evaluation criteria to be used in determining product
acceptability. It may require the submission of bid samples,
descriptive literature, technical data, or other material. It may
also provide for:

(a) inspection or testing of a product prior to award for
such characteristics as quality or workmanship;

(b) examination of such elements as appearance, finish,
taste, or feel; or

(c) other examinations to determine whether it conforms
with any other purchase description requirements. The
acceptability evaluation is not conducted for the purpose of
determining whether one bidder's item is superior to another but
only to determine that a bidder's offering is acceptable as set
forth in the Invitation for Bids. Any bidder's offering which
does not meet the acceptability requirements shall be rejected.

(4) Determination of Lowest Bidder. Bids will be
evaluated to determine overall economy for the intended use, in
accordance with the evaluation criteria set forth in the Invitation
for Bids. Examples of criteria include transportation cost,
energy cost, ownership and other identifiable costs or life-cycle
cost formulae. Evaluation factors need not be precise predictors
of actual future costs, but to the extent possible the evaluation
factors shall:

(a) be reasonable estimates based upon information the
purchasing agency has available concerning future use; and

(b) treat all bids equitably.

(5) Extension of Time for Bid or Proposal Acceptance.
After opening bids or proposals, the procurement officer may
request bidders or offerors to extend the time during which their
bids or proposals may be accepted, provided that, with regard to
bids, no other change is permitted. The reasons for requesting
an extension shall be documented.

(6) Only One Bid or Proposal Received. If only one
responsive bid is received in response to an Invitation for Bids,
including multi-step bidding, an award may be made to the
single bidder if the procurement officer finds that the price
submitted is fair and reasonable, and that either other
prospective bidders had reasonable opportunity to respond, or
there is not adequate time for resolicitation. Otherwise, the bid
may be rejected and:

(a) new bids or offers may be solicited;

(b) the proposed procurement may be canceled; or

(c) ifthe procurement officer determines in writing that the
need for the supply of service continues but that the price of the
one bid is not fair and reasonable and there is no time for
resolicitation or resolicitation would likely be futile, the
procurement may then be conducted under subpart 3-4 or
subpart 3-5, as appropriate.

(7) Multiple or Alternate Bids or Proposals. Unless
multiple or alternate bids or offers are specifically provided for,
the solicitation shall state they will not be accepted. When
prohibited, the multiple or alternate bids or offers shall be
rejected although a clearly indicated base bid shall be
considered for award as though it were the only bid or offer
submitted by the bidder or offeror. The provisions of this
subsection shall be set forth in the solicitation, and if multiple
or alternate bids are allowed, it shall specify their treatment.

3-113 Tie Bids.

(1) Definition. Tie bids are low responsive bids from

responsible bidders that are identical in price.

(2) Award. Award shall not be made by drawing lots,
except as set forth below, or by dividing business among
identical bidders. In the discretion of the procurement officer,
award shall be made in any permissible manner that will
discourage tie bids. Procedures which may be used to
discourage tie bids include:

(a) where identical low bids include the cost of delivery,
award the contract to the bidder closest to the point of delivery;

(b) award the contract to the identical bidder who received
the previous award and continue to award succeeding contracts
to the same bidder so long as all low bids are identical;

(c) award to the identical bidder with the earliest delivery
date;

(d) award to a Utah resident bidder or for a Utah produced
product where other tie bids are from out of state;

(e) if price is considered excessive or for other reason the
bids are unsatisfactory, reject all bids and negotiate a more
favorable contract in the open market; or

(f) if no permissible method will be effective in
discouraging tie bids and a written determination is made so
stating, award may be made by drawing lots.

(3) Record. Records shall be made of all Invitations for
Bids on which tie bids are received showing at least the
following information:

(a) the Invitation for Bids;

(b) the supply, service, or construction item;

(c) all the bidders and the prices submitted; and

(d) procedure for resolving tie bids. A copy of each record
shall be sent to the Attorney General if the tie bids are in excess
of $50,000.

3-114 Multi-Step Sealed Bidding.

(1) Definition. Multi-step sealed bidding is a two-phase
process consisting of a technical first phase composed of one or
more steps in which bidders submit unpriced technical offers to
be evaluated by the purchasing agency, and a second phase in
which those bidders whose technical offers are determined to be
acceptable during the first phase have their price bids
considered. It is designed to obtain the benefits of competitive
sealed bidding by award of a contract to the lowest responsive,
responsible bidder, and at the same time obtain the benefits of
the competitive sealed proposals procedure through the
solicitation of technical offers and the conduct of discussions to
arrive at technical offers and terms acceptable to the purchasing
agency and suitable for competitive pricing.

(2) Use. The multi-step sealed bidding method will be
used when the procurement officer deems it to the advantage of
the purchasing agency. Multi-step sealed bidding will thus be
used when it is considered desirable:

(a) to invite and evaluate technical offers to determine
their acceptability to fulfill the purchase description
requirements;

(b) to conduct discussions for the purposes of facilitating
understanding of the technical offer and purchase description
requirements and, where appropriate, obtain supplemental
information, permit amendments of technical offers, or amend
the purchase description;

(c) to accomplish subsections (a) and (b) of this section
prior to soliciting priced bids; and

(d) to award the contract to the lowest responsive and
responsible bidder in accordance with the competitive sealed
bidding procedures.

3-115 Pre-Bid Conferences in Multi-Step Sealed Bidding.

Prior to the submission of unpriced technical offers, a pre-
bid conference as contemplated by section 3-106 may be
conducted by the procurement officer. The procurement officer
may also hold a conference of all bidders in accordance with
section 3-106 at any time during the evaluation of the unpriced
technical offers.
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3-116 Procedure for Phase One of Multi-Step Sealed
Bidding.

(1) Form. Multi-step sealed bidding shall be initiated by
the issuance of an Invitation for Bids in the form required by
section 3-101. In addition to the requirements set forth in
section 3-101, the multi-step Invitation for Bids shall state:

(a) that unpriced technical offers are requested,

(b) whether price bids are to be submitted at the same time
as unpriced technical offers; if they are, the price bids shall be
submitted in a separate sealed envelope;

(c) that it is a multi-step sealed bid procurement, and
priced bids will be considered only in the second phase and only
from those bidders whose unpriced technical offers are found
acceptable in the first phase;

(d) the criteria to be used in the evaluation of the unpriced
technical offers;

(e) that the purchasing agency, to the extent the
procurement officer finds necessary, may conduct oral or written
discussions of the unpriced technical offers;

(f) that bidders may designate those portions of the
unpriced technical offers which contain trade secrets or other
proprietary data which are to remain confidential; and

(g) that the item being procured shall be furnished
generally in accordance with the bidder's technical offer as
found to be finally acceptable and shall meet the requirements
of the Invitation for Bids.

(2) Amendments to the Invitation for Bids. After receipt
of unpriced technical offers, amendments to the Invitation for
Bids shall be distributed only to bidders who submitted unpriced
technical offers and they shall be allowed to submit new
unpriced technical offers or to amend those submitted. If, in the
opinion of the procurement officer, a contemplated amendment
will significantly change the nature of the procurement, the
Invitation for Bids shall be canceled in accordance with
Subsection R33-3-112(1) of these rules and a new Invitation for
Bids issued.

(3) Receipt and Handling of Unpriced Technical Offers.
Unpriced technical offers shall be opened publicly, identifying
only the names of the bidders. Technical offers and
modifications shall be time stamped upon receipt and held in a
secure place until the established due date. After the date
established for receipt of bids, a register of bids shall be open to
public inspection and shall include the name of each bidder, and
a description sufficient to identify the supply, service, or
construction item offered. Prior to the award of the selection of
the lowest responsive and responsible bidder following phase
two, technical offerors shall be shown only to purchasing agency
personnel having a legitimate interest in them. Bidders may
request nondisclosure of trade secrets and other proprietary data
identified in writing.

(4) Evaluation of Unpriced Technical Offers. The
unpriced technical offers submitted by bidders shall be
evaluated solely in accordance with the criteria set forth in the
Invitation for Bids. The unpriced technical offers shall be
categorized as:

(a) acceptable;

(b) potentially acceptable, that is, reasonably susceptible
of being made acceptable; or

(c) unacceptable. The procurement officer shall record in
writing the basis for finding an offer unacceptable and make it
part of the procurement file.

The procurement officer may initiate phase two of the
procedure if, in the procurement officer's opinion, there are
sufficient acceptable unpriced technical offers to assure effective
price competition in the second phase without modification or
alteration of the offers. Ifthe procurement officer finds that this
is not the case, the procurement officer shall issue an
amendment to the Invitation for Bids or engage in technical
discussions as set forth in subsection (5) of this section.

(5) Discussion of Unpriced Technical Offers. Discussion
of its technical offer may be conducted by the procurement
officer with any bidder who submits an acceptable or potentially
acceptable technical offer. During the course of these
discussions the procurement officer shall not disclose any
information derived from one unpriced technical offer to any
other bidder. Once discussions are begun, any bidder who has
not been notified that its offer has been finally found
unacceptable may submit supplemental information modifying
or otherwise amending its technical offer at any time until the
closing date established by the procurement officer. This
submission may be made at the request of the procurement
officer or upon the bidder's own initiative.

(6) Notice of Unacceptable Unpriced Technical Offer.
When the procurement officer determines a bidder's unpriced
technical offer to be unacceptable, the officer shall notify the
bidder. The bidders shall not be afforded an additional
opportunity to supplement technical offers.

3-117 Mistakes During Multi-Step Sealed Bidding.

Mistakes may be corrected or bids may be withdrawn
during phase one:

(a) before unpriced technical offers are considered;

(b) after any discussions have commenced under section
3-116(5) (procedure for Phase One of Multi-Step Sealed
Bidding, Discussion of Unpriced Technical Offers); or

(c) when responding to any amendment of the Invitation
for Bids. Otherwise mistakes may be corrected or withdrawal
permitted in accordance with section 3-111.

3-118 Carrying Out Phase Two.

(1) Initiation. Upon the completion of phase one, the
procurement officer shall either:

(a) open price bids submitted in phase one from bidders
whose unpriced technical offers were found to be acceptable;
provided, however, that the offers have remained unchanged,
and the Invitation for Bids has not been amended; or

(b) invite each acceptable bidder to submit a price bid.

(2) Conduct. Phase two is to be conducted as any other
competitive sealed bid procurement except:

(a) as specifically set forth in section 3-114 through
section 3-120 of these rules; and

(b) no public notice need be given of this invitation to
submit.

3-119 Procuring Governmental Produced Supplies or
Services.

Purchasing agency requirements may be fulfilled by
procuring supplies produced or services performed incident to
programs such as industries of correctional or other
governmental institutions. The procurement officer shall
determine whether the supplies or services meet the purchasing
agency's requirements and whether the price represents a fair
market value for the supplies or services. Ifitis determined that
the requirements cannot thus be met or the price is not fair and
reasonable, the procurement may be made from the private
sector in accordance with the Utah Procurement Code. When
procurements are made from other governmental agencies, the
private sector need not be solicited to compete against them.

3-120 Purchase of Items Separately from Construction
Contract.

The procurement officer is authorized to determine whether
a supply item or group of supply items shall be included as a
part of, or procured separately from, any contract for
construction.

3-121 Exceptions to Competitive Sealed Bid Process.

(1) The Chief Procurement Officer, head of a purchasing
agency or designee may utilize alternative procurement methods
to purchase items such as the following when determined to be
more practicable or advantageous to the state.

(a) Used vehicles

(b) Livestock
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(2) Alternative procurement methods including informal
price quotations and direct negotiations may be used by the
Chief Procurement Officer, head of the purchasing agency or
designee for the following:

(a) Hotel conference facilities and services

(b) Speaker honorariums

(3) Documentation of the alternative procurement method
utilized shall be part of the contract file.

3-130 Reverse Auctions.

(1) Definition. In accordance with Utah Code Annotated
Section 63G-6-402 a "reverse auction" means a process where:

(a) contracts are awarded in a open and interactive
environment, which may include the use of electronic media;
and

(b) bids are opened and made public immediately, and
bidders given opportunity to submit revised, lower bids, until
the bidding process is complete.

(2) Reverse auction is a two-phase process consisting of a
technical first phase composed of one or more steps in which
bidders submit unpriced technical offers to be evaluated against
the established criteria by the purchasing agency, and a second
phase in which those bidders whose technical offers are
determined to be acceptable during the first phase submit their
price bids through a reverse auction.

(3) Use. The reverse auction method will be used when
the procurement officer deems it to the advantage of the
purchasing agency.

3-131 Pre-Bid Conferences in Reverse Auctions.

Prior to the submission of unpriced technical offers, a pre-
bid conference as contemplated by section 3-106 may be
conducted by the procurement officer. The procurement officer
may also hold a conference of all bidders in accordance with
section 3-106 at any time during the evaluation of the unpriced
technical offers, or to explain the reverse auction process.

3-132 Procedure for Phase One of Reverse Auctions.

(1) Form. A reverse auction shall be initiated by the
issuance of'an Invitation for Bids in the form required by section
3-101. In addition to the requirements set forth in section 3-
101, the reverse auction Invitation for Bids shall state:

(a) that unpriced technical offers are requested,

(b) thatitis areverse auction procurement, and priced bids
will be considered only in the second phase and only from those
bidders whose unpriced technical offers are found acceptable in
the first phase;

(c) the criteria to be used in the evaluation of the unpriced
technical offers;

(d) that the purchasing agency, to the extent the
procurement officer finds necessary, may conduct oral or written
discussions of the unpriced technical offers;

(e) that bidders may designate those portions of the
unpriced technical offers which contain trade secrets or other
proprietary data which are to remain confidential; and

(f) the manner which the second phase reverse auction will
be conducted.

(2) Amendments to the Invitation for Bids. After receipt
of unpriced technical offers, amendments to the Invitation for
Bids shall be distributed only to bidders who submitted unpriced
technical offers and they shall be allowed to submit new
unpriced technical offers or to amend those submitted. If, in the
opinion of the procurement officer, a contemplated amendment
will significantly change the nature of the procurement, the
Invitation for Bids shall be canceled in accordance with
Subsection R33-3-112(1) ofthese rules and a new Invitation for
Bids issued.

(3) Receipt and Handling of Unpriced Technical Offers.
Unpriced technical offers shall be opened publicly identifying
only the names of the bidders. Technical offers and
modifications shall be time stamped upon receipt and held in a
secure place until the established due date. After the date

established for receipt of bids, a register of bids shall be open to
public inspection and shall include the name of each bidder, and
a description sufficient to identify the supply, service, or
construction offered. Prior to the selection of the lowest bid of
a responsive and responsible bidder following phase two,
technical offers shall remain confidential and shall be available
only to purchasing agency personnel and those involved in the
selection process having a legitimate interest in them.

(4) Non-Disclosure of Proprietary Data. Bidders may
request nondisclosure of trade secrets and other proprietary data
identified in writing. If a bidder has requested in writing the
non-disclosure of trade secrets and other proprietary data so
identified, the procurement officer shall examine the request in
the proposal to determine its validity prior to the beginning of
phase two. If the parties do not agree as to the disclosure of
data, the procurement officer shall inform the bidder in writing
what portion of the bid will be disclosed and that, unless the
bidder withdraws the bid it will be disclosed.

(5) Evaluation of Unpriced Technical Offers. The
unpriced technical offers submitted by bidders shall be
evaluated solely in accordance with the criteria set forth in the
Invitation for Bids. The unpriced technical offers shall be
categorized as:

(a) acceptable;

(b) potentially acceptable, that is, reasonably susceptible
of being made acceptable; or

(c) unacceptable. The procurement officer shall record in
writing the basis for finding an offer unacceptable and make it
part of the procurement file.

The procurement officer may initiate phase two of the
procedure if, in the procurement officer's opinion, there are
sufficient acceptable unpriced technical offers to assure effective
price competition in the second phase without modification or
alteration of the offers. Ifthe procurement officer finds that this
is not the case, the procurement officer shall issue an
amendment to the Invitation for Bids or engage in technical
discussions as set forth in subsection (6) of this section.

(6) Discussion of Unpriced Technical Offers. Discussion
of its technical offer may be conducted by the procurement
officer with any bidder who submits an acceptable or potentially
acceptable technical offer. During the course of these
discussions the procurement officer shall not disclose any
information derived from one unpriced technical offer to any
other bidder. Once discussions are begun, any bidder who has
not been notified that its offer has been finally found
unacceptable may submit supplemental information modifying
or otherwise amending its technical offer at any time until the
closing date established by the procurement officer. This
submission may be made at the request of the procurement
officer or upon the bidder's own initiative.

(7) Notice of Unacceptable Unpriced Technical Offer.
When the procurement officer determines a bidder's unpriced
technical offer is unacceptable, the officer shall notify the
bidder. After this notification the bidder shall not be afforded
an additional opportunity to modify their technical offer.

3-133 Carrying Out Phase Two of Reverse Auctions.

(1) Upon the completion of phase one, the procurement
officer shall invite those technically qualified bidders to
participate in phase two of the reverse auction which is an open
and interactive process where pricing is submitted, made public
immediately, and bidders are given opportunity to submit
revised, lower bids, until the bidding process is closed.

(2) The invitation for bids shall:

(a) establish a date and time for the beginning of phase
two;

(b) establish a closing date and time. The closing date and
time need not be a fixed point in time, but may remain
dependent on a variable specified in the invitation for bids.

(3) Following receipt of the first bid after the beginning of
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phase two, the lowest bid price shall be posted, either manually
or electronically, and updated as other bidders submit their bids.

(a) At any time before the closing date and time a bidder
may submit a lower bid, provided that the price is below the
then lowest bid.

(b) Bid prices may not be increased after the beginning of
phase two.

3-134 Mistakes During Reverse Auctions.

(1) Mistakes may be corrected or bids may be withdrawn
during phase one:

(a) before unpriced technical offers are considered;

(b) after any discussions have commenced under section
3-132(5) (procedure for Phase One of Reverse Auctions,
Discussion of Unpriced Technical Offers); or

(c) when responding to any amendment of the Invitation
for Bids. Otherwise mistakes may be corrected or withdrawal
permitted in accordance with section 3-111.

(2) A phase two bid may be withdrawn only in accordance
with 3-111. Ifa bid is withdrawn, a later bid submitted by the
same bidder may not be for a higher price. If the lowest
responsive bid is withdrawn after the closing date and time, the
procurement officer may cancel the solicitation or reopen phase
two bidding to all bidders deemed technically qualified through
phase one by giving notice to those bidders of the new date and
time for the beginning of phase two and the new closing date
and time.

R33-3-2. Competitive Sealed Proposals.

3-201 Use of Competitive Sealed Proposals.

(1) Appropriateness. Competitive sealed proposals may be
a more appropriate method for a particular procurement or type
of procurement than competitive sealed bidding, after
consideration of factors such as:

(a) whether there may be a need for price and service
negotiation;

(b) whether there may be a need for negotiation during
performance of the contract;

(c) whether the relative skills or expertise of the offerors
will have to be evaluated;

(d) whether cost is secondary to the characteristics of the
product or service sought, as in a work of art; and

(e) whether the conditions of the service, product or
delivery conditions are unable to be sufficiently described in the
Invitation for Bids.

(2) Determinations.

(a) Except as provided in Section 63G-6-408 of the Utah
Procurement Code, before a solicitation may be issued for
competitive sealed proposals, the procurement officer shall
determine in writing that competitive sealed proposals is a more
appropriate method for contracting than competitive sealed
bidding.

(b) The procurement officer may make determinations by
category of supply, service, or construction item rather than by
individual procurement. Procurement of the types of supplies,
services, or construction so designated may then be made by
competitive sealed proposals without making the determination
competitive sealed bidding is either not practicable or not
advantageous. The officer who made the determination may
modify or revoke it at any time and the determination should be
reviewed for current applicability from time to time.

(3) Professional Services. For procurement of professional
services, whenever practicable, the competitive sealed proposal
process shall be used. Examples of professional services
generally best procured through the RFP process are accounting
and auditing, court reporters, x-ray technicians, legal, medical,
nursing, education, actuarial, veterinarians, and research. The
procurement officer will make the determination. Architecture
and engineering professional services are to be procured in
compliance with R33-5-510.

3-202 Content of the Request for Proposals.

The Request for Proposals shall be prepared in accordance
with section 3-101 provided that it shall also include:

(a) a statement that discussions may be conducted with
offerors who submit proposals determined to be reasonably
susceptible of being selected for award, but that proposals may
be accepted without discussions; and

(b) a statement of when and how price should be
submitted.

3-203 Proposal Preparation Time.

Proposal preparation time shall be set to provide offerors
areasonable time to prepare their proposals. A minimum of 10
calendar days shall be provided unless a shorter time is deemed
necessary for a particular procurement as determined in writing
by the procurement officer.

3-204 Form of Proposal.

The manner in which proposals are to be submitted,
including any forms for that purpose, may be designated as a
part of the Request for Proposals.

3-204.1 Protected Records.

The following are protected records and will be redacted
subject to the procedures described below. From any public
disclosure of records as allowed by the Governmental Records
Access and Management acte (GRAMA) Title 63, Chapter 2 of
the Utah Code. The protections below apply to the various
procurement records including records submitted by offerors
and their subcontractors or consultants at any tier.

(a) Trade Secrets. Trade Secrets, as defined in Section 13-
24-2, will be protected and not be subject to public disclosure
if the procedures of R33-3-204.2 are met.

(b) Certain commercial information or nonindividual
financial information. Commercial information or
nonindividual financial information subject to the provisions of
Section 63-2-304(2) will be a protected record and not be
subject to public disclosure if the procedures of R33-3-204.2 are
met.

(c) Other Protected Records under GRAMA. There will
be no public disclosure of other submitted records that are
subject to non-disclosure or being a protected record under a
GRAMA statute provided that the requirements of R33-3-204.2
are met unless GRAMA requires such nondisclosure without
any preconditions.

3-204.2 Process For Requesting Non-Disclosure. Any
person (firm) who believes that a record should be protected
under R33-3-204.1 shall include with their proposal or
submitted document:

(a) a written indication of which provisions of the
submittal(s) are claimed to be considered for business
confidentiality (including trade secret or other reason for non-
disclosure under GRAMA; and

(b) aconcise statement of reasons supporting each claimed
provision of business confidentiality.

3-204.3 Notification. The person who complies with R33-
3-204.2 shall be notified by the governmental entity prior to the
public release of any information for which business
confidentiality has been asserted.

3.204.4 Non-Disclosure and Dispute Process. Except as
provided by court order, the governmental entity to whom the
request for a record is made under GRAMA, may not disclose
a record claimed to be protected under R33-3-204.1 but which
the governmental entity or State Records Committee determines
should be disclosed until the period in which to bring an appeal
expires or the end of the appeals process, including judicial
appeal. This R33-3-204-4 does not apply where the claimant,
after notice, has waived the claim by not appealing or
intervening before the records committee. To the extent
provided by law, the parties to a dispute regarding the release of
arecord may agree in writing to an alternative dispute resolution
process.
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3-204.5 Timing of Public Disclosure. Any allowed public
disclosure of records submitted in the competitive sealed
proposal process will only be made after the selection of the
successful offeror(s) has been made public.

3-205 Public Notice.

Public notice shall be given by distributing the Request for
Proposals in the same manner provided for distributing an
Invitation for Bids under section 3-104.

3-206 Pre-Proposal Conferences.

Pre-proposal conferences may be conducted in accordance
with section 3-106. Any conference should be held prior to
submission of initial proposals.

3-207 Amendments to Request for Proposals.

Amendments to the Request for Proposals may be made in
accordance with section 3-107 prior to submission of proposals.
After submission of proposals, amendments to the Request for
Proposals shall be distributed only to offerors who submitted
proposals and they shall be allowed to submit new proposals or
to amend those submitted. An amendment to the Request for
Proposals may be issued through a request for submission of
Best and Final Offers. If, in the opinion of the procurement
officer, a contemplated amendment will significantly change the
nature of the procurement, the Request for Proposals shall be
canceled and a new Request for Proposals issued.

3-208 Modification or Withdrawal of Proposals.

Proposals may be modified or withdrawn prior to the
established due date in accordance with section 3-108. For the
purposes of this section and section 3-209, the established due
date is either the date and time announced for receipt of
proposals or receipt of modifications to proposals, if any; or if
discussions have begun, it is the date and time by which best
and final offers must be submitted, provided that only offerors
who submitted proposals by the time announced for receipt of
proposals may submit best and final offers.

3-209 Late Proposals, Late Withdrawals, and Late
Modifications.

(1) Definition. Except for modification allowed pursuant
to negotiation, any proposal, withdrawal, or modification
received after the established due date and time at the place
designated for receipt of proposals is late.

(2) Treatment. No late proposal, late modification, or late
withdrawal will be considered unless received before contract
award, and the late proposal would have been timely but for the
action or inaction of personnel directly serving the procurement
activity.

(3) Records. All documents shall be kept relating to the
acceptance of any late proposal, modification or withdrawal.

3-210 Receipt and Registration of Proposals.

(1) Proposals shall be opened publicly, identifying only
the names of the offerors. Proposals submitted through
electronic means shall be received in such a manner that the
time and date of submittal, along with the contents of such
proposals shall be securely stored until the time and date set for
opening. Proposals and modifications shall be time stamped
upon receipt and held in a secure place until the established due
date. After the date established for receipt of proposals, a
register of proposals shall be open to public inspection and shall
include for all proposals the name of each offeror, the number
of modifications received, if any, and a description sufficient to
identify the supply, service, or construction item offered. Prior
to award proposals and modifications shall be shown only to
purchasing agency personnel having a legitimate interest in
them.

3-211 Evaluation of Proposals.

(1) Evaluation Factors in the Request for Proposals. The
Request for Proposals shall state all of the evaluation factors and
their relative importance, including price.

(2) Evaluation. The evaluation shall be based on the
evaluation factors set forth in the Request for Proposals.

Numerical rating systems may be used but are not required.
Factors not specified in the Request for Proposals shall not be
considered in determining award of contract.

(3) Classifying Proposals. For the purpose of conducting
discussions under section 3-212, proposals shall be initially
classified as:

(a) acceptable;

(b) potentially acceptable, that is, reasonably susceptible
of being made acceptable; or

(c) unacceptable.

3-212 Proposal Discussion with Individual Offerors.

(1) "Offerors" Defined. For the purposes of this section,
the term "offerors" includes only those businesses submitting
proposals that are acceptable or potentially acceptable. The
term shall not include businesses which submitted unacceptable
proposals.

(2) Purposes of Discussions. Discussions are held to
facilitate and encourage an adequate number of potential
contractors to offer their best proposals, by amending their
original offers, if needed.

(3) Conduct of Discussions. Offerors shall be accorded
fair and equal treatment with respect to any opportunity for
discussions and revisions of proposals. The procurement officer
should establish procedures and schedules for conducting
discussions. If before, or during discussions there is a need for
clarification or change of the Request for Proposals, it shall be
amended in compliance with R33-3-2(3-207) to incorporate this
clarification or change. Auction techniques and disclosure of
any information derived from competing proposals are
prohibited. Any oral clarification or change of a proposal shall
be reduced to writing by the offeror.

(4) Best and Final Offers. The procurement officer shall
establish a common time and date for submission of best and
final offers. Best and final offers shall be submitted only once
unless the procurement officer makes a written determination
before each subsequent round of best and final offers
demonstrating another round is in the purchasing agency's
interest, and additional discussions will be conducted or the
purchasing agency's requirements will be changed. Otherwise,
no discussion of, or changes in, the best and final offers shall be
allowed prior to award. Offerors shall also be informed that if
they do not submit a notice of withdrawal or another best and
final offer, their immediate previous offer will be construed as
their best and final offer.

3-213 Mistakes in Proposals.

(1) Mistakes Discovered Before the Established Due Date.
An offeror may correct mistakes discovered before the time and
date established for receipt of proposals by withdrawing or
correcting the proposal as provided in section 3-208.

(2) Confirmation of Proposal. When it appears from a
review of the proposal before award that a mistake has been
made, the offeror should be asked to confirm the proposal. If
the offeror alleges mistake, the proposal may be corrected or
withdrawn during any discussions that are held or if the
conditions set forth in subsection (3) of this section are met.

(3) Mistakes Discovered After Receipt But Before Award.
This subsection sets forth procedures to be applied in four
situations in which mistakes in proposals are discovered after
receipt of proposals but before award.

(a) During Discussions; Prior to Best and Final Offers.
Once discussions are commenced with any offeror or after best
and final offers are requested, any offeror may freely correct any
mistake by modifying or withdrawing the proposal until the time
and date set for receipt of best and final offers.

(b) Minor Informalities. Minor informalities, unless
otherwise corrected by an offeror as provided in this section,
shall be treated as they are under competitive sealed bidding.

(c) Correction of Mistakes. If discussions are not held or
if the best and final offers upon which award will be made have
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been received, mistakes may be corrected and the correct offer
considered only if:

(i) the mistake and the correct offer are clearly evident on
the face of the proposal in which event the proposal may not be
withdrawn; or

(i) the mistake is not clearly evident on the face of the
proposal, but the offeror submits proof of evidentiary value
which clearly and convincingly demonstrates both the existence
of a mistake and the correct offer and the correction would not
be contrary to the fair and equal treatment of other offerors.

(d) Withdrawal of Proposals. If discussions are not held,
or if the best and final offers upon which award will be made
have been received, the offeror may be permitted to withdraw
the proposal if:

(i) the mistake is clearly evident on the face of the proposal
and the correct offer is not; or

(ii) the offeror submits proof of evidentiary value which
clearly and convincingly demonstrates that a mistake was made
but does not demonstrate the correct offer or, if the correct offer
is also demonstrated, to allow correction on the basis that the
proof would be contrary to the fair and equal treatment of other
offerors.

(4) Mistakes Discovered After Award. Mistakes shall not
be corrected after award of the contract.

3-214 Award.

(1) Award Documentation. A brief written justification
statement shall be made showing the basis on which the award
was found to be most advantageous to the state taking into
consideration price and the other evaluation factors set forth in
the Request for Proposals.

(2) One Proposal Received. If only one proposal is
received in response to a Request for Proposals, the
procurement officer may, as the officer deems appropriate, either
make an award or, if time permits, resolicit for the purpose of
obtaining additional competitive sealed proposals.

3-215 Publicizing Awards.

(1) After the selection of the successful offeror(s), notice
of'award shall be available in the purchasing agency's office and
may be available on the internet.

(2) The following shall be disclosed to the public after
notice of the selection of the successful offeror(s) and after
receipt of a GRAMA request and payment of any lawfully
enacted and applicable fees:

(a) the contract(s) entered into as a result of the selection
and the successful proposal(s), except for those portions that are
to be non-disclosed under R33-3-204;

(b) the unsuccessful proposals, except for those portions
that are to be non-disclosed under R33-3-204;

(c) the rankings of the proposals;

(d) the names of the members of any selection committee
(reviewing authority);

(e) the final scores used by the selection committee to
make the selection, except that the names of the individual
scorers shall not be associated with their individual scores or
rankings.

(f) the written justification statement supporting the
selection, except for those portions that are to be non-disclosed
under R33-3-204.

(3) After due consideration and public input, the following
has been determined by the Procurement Policy Board to impair
governmental procurement proceedings or give an unfair
advantage to any person proposing to enter into a contract or
agreement with a governmental entity, and will not be disclosed
by the governmental entity at any time to the public including
under any GRAMA request:

(a) the names of individual scorers in relation to their
individual scores or rankings;

(b) non-public financial statements; and

(c) past performance and reference information, which is

not provided by the offeror and which is obtained as a result of
the efforts of the governmental entity. To the extent such past
performance or reference information is included in the written
justification statement, it is subject to public disclosure.

3-216 Exceptions to Competitive Sealed Proposal Process.

(1) As authorized by Section 63G-6-408(1) the Chief
Procurement Officer or designee may determine that for a given
request it is either not practicable or not advantageous for the
state to procure a commodity or service referenced in section 3-
201 above by soliciting competitive sealed proposals. When
making this determination, the Chief Procurement Officer may
take into consideration whether the potential cost of preparing,
soliciting and evaluating competitive sealed proposals is
expected to exceed the benefits normally associated with such
solicitations. In the event of that it is so determined, the Chief
Procurement Officer, head of a purchasing agency or designee
may elect to utilize an alternative, more cost effective
procurement method, which may include direct negotiations
with a qualified vendor or contractor.

(2) Documentation of the alternative procurement method
selected shall state the reasons for selection and shall be made
a part of the contract file.

3-217 Multiple Award Contracts for Human Service
Provider Services.

The Chief Procurement Officer, head of a purchasing
agency or designee may elect to award multiple contracts for
Human Service Provider Services through a competitive sealed
proposal process by first determining the appropriate fee to be
paid to providers and then contracting with all providers
meeting the criteria established in the RFP. However this
specialized system of contracting for human service provider
services may only be used when:

(1) The agency has performed an appropriate analysis to
determine appropriate rates to be paid;

(2) The agency files contain adequate documentation of
the reasons the contractor was awarded the contract and the
reasons for selecting a particular contractor to provide the
service to each client; and

(3) The agency has a formal written complaint and appeal
process, notice of which is provided to the contractors, and an
internal audit function to insure that selection of the contractor
from the list of awarded contractors was fair, equitable and
appropriate.

R33-3-3. Small Purchases.

3-301 Authority to Make Small Purchases.

(1) Amount. The Office of the Chief Procurement Officer
or purchasing agency may use these procedures if the
procurement is estimated to be less than $50,000 for supplies,
services or construction. If these procedures are not used, the
other methods of source selection provided in Section 63-56-
410 of the Utah Procurement Code and these rules shall apply.

(2) Existing Statewide Contracts. Supplies, services, or
construction items available under statewide contracts or similar
agreements shall be procured under these agreements in
accordance with the provisions or requirements for use and not
under this subpart unless otherwise authorized by the Chief
Procurement Officer.

(3) Available from One Business Only. If the supply,
service, or construction item is available only from one
business, the sole source procurement method set forth in
subpart 3-4 of these rules shall be used.

(4) Division of Requirements. Procurement requirements
shall not be artificially divided to avoid using the other source
selection methods set forth in Section 63-56-410 of the Utah
Procurement Code.

3-302  Small Purchases of Supplies, Services or
Construction Between $5,000 and $50,000.

(1) Procedure. Insofar as it is practical for small purchases
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of supplies, services or construction between $5,000 and
$50,000, no less than two businesses shall be solicited to submit
electronic, telephone or written quotations. Award shall be
made to the business offering the lowest acceptable quotation.

(2) Records. The names of the businesses offering
quotations and the date and amount of each quotation shall be
recorded and maintained as a public record.

3-303 Small Purchases of $5,000 or Less.

The Chief Procurement Officer shall delegate to state
agencies the ability to make purchases up to $5,000 without
involvement of the Division of Purchasing and General
Services. For purchases up to $1,000, the agency may select the
best source without seeking competitive quotes. For purchases
over $1,000 and up to $5,000, agencies shall obtain price
competition, and shall purchase the item from the vendor
offering the lowest quote. Unless otherwise delegated requests
for all purchases over $5,000, and sole source purchases
exceeding $1,000 shall be submitted to the Division of
Purchasing and General Services.

3-304 Small Purchases of Services of Professionals,
Providers, and Consultants.

If it is expected that the services of professionals,
providers, and consultants can be procured for less than
$50,000, the procedures specified in this subpart may be used.

R33-3-4. Sole Source Procurement.

3-401 Conditions For Use of Sole Source Procurement.

Sole source procurement shall be used only if a
requirement is reasonably available from a single supplier. A
requirement for a particular proprietary item does not justify a
sole source procurement if there is more than one potential
bidder or offeror for that item.

Examples of circumstances which could necessitate sole
source procurement are:

(1) where the compatibility of equipment, accessories,
replacement parts, or service is the paramount consideration;

(2) where a sole supplier's item is needed for trial use or
testing;

(3) procurement of items for resale;

(4) procurement of public utility services.

The determination as to whether a procurement shall be
made as a sole source shall be made by the procurement officer.
Each request shall be submitted in writing by the using agency.
The officer may specify the application of the determination and
its duration. In cases of reasonable doubt, competition should
be solicited. Any request by a using agency that a procurement
be restricted to one potential contractor shall be accompanied by
an explanation as to why no other will be suitable or acceptable
to meet the need.

3-402 Negotiation in Sole Source Procurement.

The procurement officer shall conduct negotiations, as
appropriate, as to price, delivery, and terms.

3-403 Unsolicited Offers.

(1) Definition. An unsolicited offer is any offer other than
one submitted in response to a solicitation.

(2) Processing of Unsolicited Offers. If a purchasing
agency that receives an unsolicited offer is not authorized to
enter into a contract for the supplies or services offered, the head
of the agency shall forward the offer to the procurement officer
who has authority with respect to evaluation, acceptance, and
rejection of the unsolicited offers.

(3) Conditions for Consideration. To be considered for
evaluation an unsolicited offer:

(a) must be sufficiently detailed to allow a judgment to be
made concerning the potential utility of the offer to the
purchasing agency; and

(b) may be subject to testing under terms and conditions
specified by the agency.

R33-3-5. Emergency Procurements.

3-501 Definition of Emergency Conditions.

An emergency condition is a situation which creates a
threat to public health, welfare, or safety as may arise by reason
of floods, epidemics, riots, equipment failures, or other reason
as may be determined by the Chief Procurement Officer or
designee. The existence of this condition creates an immediate
and serious need for supplies, services, or construction that
cannot be met through normal procurement methods.

3-502 Scope of Emergency Procurements.

Emergency procurement shall be limited to only those
supplies, services, or construction items necessary to meet the
emergency.

3-503 Authority to Make Emergency Procurements.

The Chief Procurement Officer may delegate in writing to
any purchasing agency authority to make emergency
procurements of up to an amount set forth in the delegation.

3-504 Source Selection Methods.

(1) General. The source selection method used shall be
selected with a view to the end of assuring that the required
supplies, services, or construction items are procured in time to
meet the emergency. Given this constraint, competition that is
practicable shall be obtained.

(2) After Unsuccessful Competitive Sealed Bidding.
Competitive sealed bidding is unsuccessful when bids received
pursuant to an Invitation for Bids are unreasonable,
noncompetitive, or the low bid exceeds available funds as
certified by the appropriate fiscal officer, and time or other
circumstances will not permit the delay required to resolicit
competitive sealed bids. If emergency conditions exist after or
are brought about by an unsuccessful attempt to use competitive
sealed bidding, an emergency procurement may be made.

3-505 Determination of Emergency Procurement.

The procurement officer or the agency official responsible
for procurement shall make a written determination stating the
basis for an emergency procurement and for the selection of the
particular supplier. The determination shall be sent promptly to
the Chief Procurement Officer.

R33-3-6. Responsibility.

3-601 Standards of Responsibility.

(1) Standards. Among factors to be considered in
determining whether the standard of responsibility has been met
are whether a prospective contractor has:

(a)  available the appropriate financial, material,
equipment, facility, and personnel resources and expertise, or
the ability to obtain them, necessary to indicate capability to
meet all contractual requirements;

(b) asatisfactory record of integrity;

(c) qualified legally to contract with the purchasing
agency; and

(d) unreasonably failed to supply any necessary
information in connection with the inquiry concerning
responsibility.

Nothing shall prevent the procurement officer from
establishing additional responsibility standards for a particular
procurement, provided that these additional standards are set
forth in the solicitation.

(2) Information Pertaining To Responsibility. A
prospective contractor shall supply information requested by the
procurement officer concerning the responsibility of the
contractor. If the contractor fails to supply the requested
information, the procurement officer shall base the
determination of responsibility upon any available information
or may find the prospective contractor nonresponsible if the
failure is unreasonable.

3-602 Ability to Meet Standards.

The prospective contractor may demonstrate the
availability of necessary financing, equipment, facilities,
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expertise, and personnel by submitting upon request:

(1) evidence that the contractor possesses the necessary
items;

(2) acceptable plans to subcontract for the necessary items;
or

(3) a documented commitment from, or explicit
arrangement with, a satisfactory source to provide the necessary
items.

3-603
Required.

If a bidder or offeror who otherwise would have been
awarded a contract is found nonresponsible, a written
determination of nonresponsibility setting forth the basis of the
finding shall be prepared by the procurement officer. The
determination shall be made part of the procurement file.

Written Determination of Nonresponsibility

R33-3-7. Types of Contracts.

3-701 Policy Regarding Selection of Contract Types.

(1) General. The selection of an appropriate contract type
depends on factors such as the nature of the supplies, services,
or construction to be procured, the uncertainties which may be
involved in contract performance, and the extent to which the
purchasing agency or the contractor is to assume the risk of the
cost of performance of the contract. Contract types differ in the
degree of responsibility assumed by the contractor for the costs
of performance and the amount and kind of profit incentive
offered the contractor to achieve or exceed specified standards
or goals.

Among the factors to be considered in selecting any type of
contract are:

(a) the type and complexity of the supply, service, or
construction item being procured;

(b) the difficulty of estimating performance costs such as
the inability of the purchasing agency to develop definitive
specifications, to identify the risks to the contractor inherent in
the nature of the work to be performed, or otherwise to establish
clearly the requirements of the contract;

(c) the administrative costs to both parties;

(d) the degree to which the purchasing agency must
provide technical coordination during the performance of the
contract;

(e) the effect of the choice of the type of contract on the
amount of competition to be expected;

(f) the stability of material or commodity market prices or
wage levels;

(g) the urgency of the requirement;

(h) the length of contract performance; and

(i) federal requirements.

The purchasing agency should not contract in a manner that
would place an unreasonable economic risk on the contractor,
since this action would tend to jeopardize satisfactory
performance on the contract.

(2) Use of Unlisted Contract Types. The provisions of this
subpart list and define the principal contract types. In addition,
any other type of contract, except cost-plus-a-percentage-of-
cost, may be used provided the procurement officer determines
in writing that this use is in the purchasing agency's best interest.

3-702 Fixed-Price Contracts.

(1) General. A fixed-price contract is the preferred and
generally utilized type of contract. A fixed-price contract places
responsibility on the contractor for the delivery of the product
or the complete performance of the services or construction in
accordance with the contract terms at a price that may be firm or
subject to contractually specified adjustments. The fixed-price
contract is appropriate for use when there is a reasonably
definitive requirement, as in the case of construction or standard
commercial products. The use of a fixed-price contract when
risks are unknown or not readily measurable in terms of cost can
result in inflated prices and inadequate competition; poor

performance, disputes, and claims when performance proves
difficult; or excessive profits when anticipated contingencies do
not occur.

(2) Firm Fixed-Price Contract. A firm fixed-price contract
provides a price that is not subject to adjustment.

(3) Fixed-Price Contract with Price Adjustment.

(a) A fixed-price contract with price adjustment provides
for variation in the contract price under special conditions
defined in the contract, other than customary provisions
authorizing price adjustments due to modifications to the work.
The formula or other basis by which the adjustment in contract
price can be made shall be specified in the solicitation and the
resulting contract. However, clauses providing for most-
favored-customer prices for the purchasing agency, that is, the
price to the purchasing agency will be lowered to the lowest
priced sales to any other customer made during the contract
period, shall not be used. Examples of conditions under which
adjustments may be provided in fixed-price contracts are:

(i) changes in the contractor's labor contract rates;

(ii) changes due to rapid and substantial price fluctuations,
which can be related to an accepted index; and

(iii) when a general price change alters the base price.

(b) If the contract permits unilateral action by the
contractor to bring about the condition under which a price
increase may occur, the contract shall reserve to the purchasing
agency the right to reject the price increase and terminate the
contract without cost or damages. Notice of the price increase
shall be given by the contractor in the manner and within the
time specified in the contract.

3-703 Cost-Reimbursement Contracts.

(1) General. The cost-reimbursement contract provides for
payment to the contractor of allowable costs incurred in the
performance of the contract as determined in accordance with
part 7 of these rules and provided in the contract. This type of
contract establishes at the outset an estimated cost for the
performance of the contract and a dollar ceiling which the
contractor may not exceed without prior approval of subsequent
ratification by the procurement officer and, in addition, may
provide for payment of a fee. The contractor agrees to perform
as specified in the contract until the contract is completed or
until the costs reach the specified ceiling, whichever occurs first.

This contract type is appropriate when the uncertainties
involved in contract performance are of a magnitude that the
cost of contract performance cannot be estimated with sufficient
reasonableness to permit use of any type of fixed-price contract.
In addition, a cost-reimbursement contract necessitates
appropriate monitoring by purchasing agency personnel during
performance so as to give reasonable assurance that the
objectives of the contract are being met. It is particularly
suitable for research, development, and study-type contracts.

(2) Determination Prior to Use. A cost-reimbursement
contract may be used only when the procurement officer
determines in writing that:

(a) a contract is likely to be less costly to the purchasing
agency than any other type or that it is impracticable to obtain
otherwise, the supplies, services, or construction;

(b) the proposed contractor's accounting system will
permit timely development of all necessary cost data in the form
required by the specific contract type contemplated; and

(c) the proposed contractor's accounting system is
adequate to allocate costs in accordance with generally accepted
accounting principles.

(3) Cost Contract. A cost contract provides that the
contractor will be reimbursed for allowable costs incurred in
performing the contract.

(4) Cost-Plus-Fixed-Fee Contract. This is a cost-
reimbursement type contract which provides for payment to the
contractor of an agreed fixed fee in addition to reimbursement
of allowable, incurred costs. The fee is established at the time
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of contract award and does not vary whether the actual cost of
contract performance is greater or less than the initial estimated
cost established for the work. Thus, the fee is fixed but not the
contract amount because the final contract amount will depend
on the allowable costs reimbursed. The fee is subject to
adjustment only if the contract is modified to provide for an
increase or decrease in the work specified in the contract.

3-704 Cost Incentive Contracts.

(1) General. Cost incentive contracts provide for the
sharing of cost risks between the purchasing agency and the
contractor. This type of contract provides for the reimbursement
to the contractor of allowable costs incurred up to a ceiling
amount and establishes a formula in which the contractor is
rewarded for performing at less than target cost or is penalized
if it exceeds target cost. Profit or fee is dependent on how
effectively the contractor controls cost in the performance of the
contract.

(2) Fixed-Price Cost Incentive Contract.

(a) Description. In a fixed-price cost incentive contract,
the parties establish at the outset a target cost, a target profit, a
cost-sharing formula which provides a percentage increase or
decrease of the target profit depending on whether the cost of
performance is less than or exceeds the target cost, and a ceiling
price. After performance of the contract, the actual cost of
performance is arrived at based on the total incurred allowable
cost as determined in accordance with part 7 of these rules and
as provided in the contract. The final contract price is then
established in accordance with the cost-sharing formula using
the actual cost of performance. The final contract price may not
exceed the ceiling price. The contractor is obligated to complete
performance of the contract, and, if actual cost exceeds the
ceiling price, the contractor suffers a loss.

(b) Objective. The fixed-price cost incentive contract
serves three objectives. It permits the establishment of a firm
ceiling price for performance of the contract which takes into
account uncertainties and contingencies in the cost of
performance. It motivates the contractor to perform the contract
economically since cost is in inverse relation to profit; the lower
the cost, the higher the profit. It provides a flexible pricing
mechanism for establishing a cost sharing responsibility
between the purchasing agency and contractor depending on the
nature of the supplies, services, or construction being procured,
the length of the contract performance, and the performance
risks involved.

(3) Cost-Plus Contract with Cost Incentive Fee. In a cost-
plus contract with cost incentive fee, the parties establish at the
outset a target cost; a target fee; a cost-sharing formula for
increase or decrease of fee depending on whether actual cost of
performance is less than or exceeds the target cost, with
maximum and minimum fee limitations; and a cost ceiling
which represents the maximum amount which the purchasing
agency is obligated to reimburse the contractor. The contractor
continues performance until the work is complete or costs reach
the ceiling specified in the contract, whichever first occurs.
After performance is complete or costs reach the ceiling, the
total incurred, allowable costs reimbursed in accordance with
part 7 of these rules and as provided in the contract are applied
in the cost-sharing formula to establish the incentive fee payable
to the contractor. This type contract gives the contractor a
stronger incentive to efficiently manage the contract than a cost-
plus-fixed-fee contract provides.

(4) Determinations Required. Prior to entering into any
cost incentive contract, the procurement officer shall make the
written determination required by subsections 3-703(2)(b) and
(c) of these rules. In addition, prior to entering any cost-plus
contract with cost incentive fee, the procurement officer shall
include in the written determination the determination required
by subsection 3-703(2)(a) of these rules.

3-705 Performance Incentive Contracts.

In a performance incentive contract, the parties establish at
the outset a pricing basis for the contract, performance goals,
and a formula for increasing or decreasing the compensation if
the specified performance goals are exceeded or not met. For
example, early completion may entitle the contractor to a bonus
while late completion may entitle the purchasing agency to a
price decrease.

3-706 Time and Materials Contracts; Labor Hour
Contracts.

(1) Time and Materials Contracts. Time and materials
contracts provide for payment for materials at cost and labor
performed at an hourly rate which includes overhead and profit.
These contracts provide no incentives to minimize costs or
effectively manage the contract work. Consequently, all such
contracts shall contain a stated cost ceiling and shall be entered
into only after the procurement officer determines in writing
that:

(a) personnel have been assigned to closely monitor the
performance of the work; and

(b) no other type of contract will suitably serve the
purchasing agency's purpose.

(2) Labor Hour Contracts. A labor hour contract is the
same as a time and materials contract except the contractor
supplies no material. It is subject to the same considerations,
and the procurement officer shall make the same determinations
before it is used.

3-707 Definite Quantity and Indefinite Quantity Contracts.

(1) Definite Quantity. A definite quantity contract is a
fixed-price contract that provides for delivery of a specified
quantity of supplies or services either at specified times or when
ordered.

(2) Indefinite Quantity. An indefinite quantity contract is
a contract for an indefinite amount of supplies or services to be
furnished as ordered that establishes unit prices of a fixed-price
type. Generally an approximate quantity or the best information
available is stated in the solicitation. The contract may provide
a minimum quantity the purchasing agency is obligated to order
and may also provide for a maximum quantity provision that
limits the purchasing agency's obligation to order. The time of
performance of an indefinite quantity contract may be extended
upon agreement of the parties provided the extension is for 90
days or less and the procurement officer determines in writing
that it is not practical to award another contract at the time of
the extension.

(3) Requirements Contracts. A requirements contract isan
indefinite quantity contract for supplies or services that
obligates the purchasing agency to order all the actual, normal
requirements of designated using agencies during a specified
period of time; and for the protection of the purchasing agency
and the contractor. Invitations for Bids and resulting
requirements contracts shall include a provision. However, the
purchasing agency may reserve in the solicitation and in the
resulting contract the right to take bids separately if a particular
quantity requirement arises which exceeds an amount specified
in the contract. Requirements contracts shall contain an
exemption from ordering under the contract when the
procurement officer approves a finding that the supply or
service available under the contract will not meet a
nonrecurring, special need of the purchasing agency.

3-708 Progressive and Multiple Awards.

(1) Progressive Award. A progressive award is an award
of portions of a definite quantity requirement to more than one
contractor. Each portion is for a definite quantity and the sum
of the portions is the total definite quantity procured. A
progressive award may be in the purchasing agency's best
interest when awards to more than one bidder or offeror for
different amounts of the same item are needed to obtain the total
quantity or the time or times of delivery required.

(2) Multiple Award. A multiple award is an award of an
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indefinite quantity contract for one or more similar supplies or
services to more than one bidder or offeror, and the purchasing
agency is obligated to order all of its actual, normal
requirements for the specified supplies or services from those
contractors. A multiple award may be in the purchasing
agency's best interest when award to two or more bidders or
offerors for similar products is needed for adequate delivery,
service, or availability, or for product compatibility. In making
amultiple award, care shall be exercised to protect and promote
the principles of competitive solicitation. All eligible users of
the contract shall be named in the solicitation, and it shall be
mandatory that the requirements of the users that can be met
under the contract be obtained in accordance with the contract,
provided, that:

(a) the purchasing agency shall reserve the right to take
bids separately if a particular quantity requirement arises which
exceeds an amount specified in the contract; or

(b) the purchasing agency shall reserve the right to take
bids separately if the procurement officer approves a finding that
the supply or service available under the contract will not meet
a nonrecurring special need of the agency.

(3) Intent to Use. If a progressive or multiple award is
anticipated prior to issuing a solicitation, the method of award
shall be stated in the solicitation.

3-709 Leases.

(1) Use. A lease may be entered into provided:

(a) it is in the best interest of the purchasing agency;

(b) all conditions for renewal and costs of termination are
set forth in the lease; and

(c) the lease is not used to avoid a competitive
procurement.

(2) Competition. Lease and lease-purchase contracts are
subject to the requirements of competition which govern the
procurement of supplies.

(3) Lease with Purchase Option. A purchase option in a
lease may be exercised only if the lease containing the purchase
option was awarded under competitive bidding or competitive
proposals, unless the requirement can be met only by the supply
or facility being leased as determined in writing by the
procurement officer. Before exercising this option, the
procurement officer shall:

(a) investigate alternative means of procuring comparable
supplies or facilities; and

(b) compare estimated costs and benefits associated with
the alternative means and the exercise of the option, for
example, the benefit of buying new state of the art data
processing equipment compared to the estimated, initial savings
associated with exercise of a purchase option.

3-710 Multi-Year Contracts; Installment Payments.

(1) Use. A contract may be entered into which extends
beyond the current fiscal period provided any obligation for
payment in a succeeding fiscal period is subject to the
availability of funds.

(2) Termination. A multi-year contract may be terminated
without cost to the purchasing agency by reason of
unavailability of funds for the purpose or for lack of
performance by the contractor. Termination for other reason
shall be as provided by the contract.

(3) Installment Payments. Supply contracts may provide
for installment purchase payments, including interest charges,
over a period of time. Installment payments, however, should
be used judiciously in order to achieve economy and not to
avoid budgetary restraints, and shall be justified in writing by
the head of the using agency. Heads of using agencies shall be
responsible for ensuring that statutory or other prohibitions are
not violated by use of installment provisions and that all
budgetary or other required prior approvals are obtained. No
agreement shall be used unless provision for installment
payments is included in the solicitation document.

3-711 Contract Option.

(1) Provision. Any contract subject to an option for
renewal, extension, or purchase, shall have had a provision
included in the solicitation. When a contract is awarded by
competitive sealed bidding, exercise of the option shall be at the
purchasing agency's discretion only, and not subject to
agreement or acceptance by the contractor.

(2) Exercise of Option. Before exercising any option for
renewal, extension, or purchase, the procurement officer should
attempt to ascertain whether a competitive procurement is
practical, in terms of pertinent competitive and cost factors, and
would be more advantageous to the purchasing agency than
renewal or extension of the existing contract.

R33-3-8. Cost or Pricing Data and Analysis; Audits.

3-801 Scope.

This subpart sets forth the pricing policies which are
applicable to contracts of any type and any included price
adjustments when cost or pricing data are required to be
submitted.

3-802 Requirements for Cost or Pricing Data.

(1) Submission of Cost or Pricing Data - Required. Cost
or pricing data shall be required in support of a proposal leading
to:

(a) the pricing of any contract expected to exceed
$100,000 to be awarded by competitive sealed proposals or sole
source procurement; or

(b) the pricing of any adjustment to any contract, including
a contract, awarded by competitive sealed bidding, whether or
not cost pricing data was required in connection with the initial
pricing of the contract, as requested by the procurement officer.
However, this requirement shall not apply when unrelated and
separately priced adjustments for which cost or pricing data
would not be required are consolidated for administrative
convenience.

(2) Submission of Cost or Pricing Data - Permissive.
After making determination that circumstances warrant action,
the procurement officer may require the offeror or contractor to
submit cost or pricing data in any other situation except where
the contract award is made pursuant to competitive sealed
bidding. Generally, cost or pricing data should not be required
where the contract or modification is less than $2,000.
Moreover, when less than complete cost analysis will provide a
reasonable pricing result on awards or for change orders without
the submission of complete cost or pricing data, the
procurement officer shall request only that data considered
adequate to support the limited extent of the cost analysis
needed and need not require certification.

(3) Exceptions. Cost or pricing data need not be submitted
and certified:

(a) where the contract price is based on:

(i) adequate price competition;

(ii) established catalog prices or market prices, if trade
discounts are reflected in the prices; or

(iii) prices set by law or rule; or

(b) when the procurement officer determines in writing
that the requirements for submitting cost or pricing data may be
waived and the reasons for the waiver are stated in the
determination. A copy of the determination shall be kept in the
contract file and made available to the public upon request. If,
after cost or pricing data were initially requested and received,
it is determined that adequate price competition does exist, the
data need not be certified.

If, despite the existence of an established catalog price or
market price, the procurement officer considers that a price
appears unreasonable, cost or pricing data may be requested.
Where the reasonableness of the price can be assured by limited
data pertaining to the differences in the item or services,
requests should be so limited.
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3-803
Certification.

Cost or pricing data shall be submitted to the procurement
officer at the time and in the manner prescribed in these rules or
as otherwise from time to time prescribed by the procurement
officer. When the procurement officer requires the offeror or
contractor to submit cost or pricing data in support of any
proposal, the data shall either be actually submitted or
specifically identified in writing. When cost or pricing data is
required, the data is to be submitted prior to beginning price
negotiation and the offeror or contractor is required to keep the
submission current throughout the negotiations. The offeror or
contractor shall certify, as soon as practicable after agreement is
reached on price, that the cost or pricing data submitted is
accurate, complete, and current as of a mutually determined date
prior to reaching agreement. Certification shall be made using
the certificate set forth in section 3-804 of this subpart. A
refusal by the offeror to supply the required data shall be
referred to the procurement officer whose duty shall be to
determine in writing whether to disqualify the noncomplying
offeror, to defer award pending further investigation, or to enter
into the contract. A refusal by a contractor to submit the
required data to support a price adjustment shall be referred to
the procurement officer who shall determine in writing whether
to further investigate the price adjustment, not to allow any price
adjustment, or to set the amount of the price adjustment.

3-804 Certificate of Current Cost or Pricing Data.

(1) Form of Certificate. When cost or pricing data must be
certified, the certificate set forth below shall be included in the
contract file along with any award documentation required
under these rules. The offeror or contractor shall be required to
submit the certificate as soon as practicable after agreement is
reached on the contract price or adjustment.

"CERTIFICATE OF CURRENT COST OR PRICING
DATA

This is to certify that, to the best of my knowledge and
belief, cost or pricing data as defined in the Utah Procurement
Rules submitted, either actually or by specific identification in
writing, to the procurement officer in support of . . ., are
accurate, complete, and current as of date, month and year. . .
The effective date shall be the date when price negotiations were
concluded and the contract price was agreed to. The
responsibility of the offeror or contractor is not limited by the
personal knowledge of the offeror's or contractor's negotiator if
the offeror or contractor had information reasonably available at
the time of agreement, showing that the negotiated price is not
based on accurate, complete, and current data.

This certification includes the cost or pricing data
supporting any advance agreement(s) between the offeror and
the purchasing agency which are part of the proposal.

Firm

Name

Title

Date of Execution . . . (This date should be as close as
practical to the date when the price negotiations were concluded
and the contract price was agreed to.)"

(End of Certificate)

(2) Limitation of Representation. Because the certificate
pertains to cost or pricing data, it is not to be construed as a
representation as to the accuracy of the offeror's or contractor's
judgment on the estimated portion of future costs or projections.
It does, however, apply to the data upon which the offeror's or
contractor's judgment is based. A certificate of current cost or
pricing data is not a substitute for examination and analysis of
the offeror's or contractor's proposal.

(3) Inclusion of Notice and Contract Clause. Whenever it
is anticipated that a certificate of current cost or pricing data
may be required, a clause giving notice of this requirement shall
be included in the solicitation. If a certificate is required, the

Submission of Cost or Pricing Data and

contract shall include a clause giving the purchasing agency a
contract right to a price adjustment, that is, to a reduction in the
price to what it would have been if the contractor had submitted
accurate, complete, and current data.

(4) Exercise of Option. The exercise of an option at the
price established in the initial negotiation in which certified cost
or pricing data were used does not require recertification or
further submission of data.

3-805 Defective Cost or Pricing Data.

(1) Overstated Cost or Pricing Data. If certified cost or
pricing data is subsequently found to have been inaccurate,
incomplete, or noncurrent as of the date stated in the certificate,
the purchasing agency shall be entitled to an adjustment of the
contract price, including profit or fee, to exclude any significant
sum by which the price, including profit or fee, was increased
because of the defective data. It is assumed that overstated cost
or pricing data increased the contract price in the amount of the
defect plus related overhead and profit or fee. Unless there is a
clear indication that the defective data were not used or relied
upon, the price should be reduced in this amount. In
establishing that the defective data caused an increase in the
contract price, the procurement officer is not expected to
reconstruct the negotiation by speculating as to what would
have been the mental attitudes of the negotiating parties if the
correct data had been submitted at the time of agreement on
price.

(2) Understated Cost or Pricing Data. In determining the
amount of an adjustment, the contractor shall be entitled to an
adjustment for any understated cost or pricing data submitted in
support of price negotiations for the same pricing action up to
the amount of the purchasing agency's claim for over stated cost
or pricing data arising out of the same pricing action.

(3) Dispute as to Amount. If the contractor and the
procurement officer cannot agree as to the amount of adjustment
due to defective cost or pricing data, the procurement officer
shall set an amount in accordance with subsections 3-805(1) and
3-805(2) of this subpart.

3-806 Price Analysis Techniques.

Price analysis is used to determine if a price is reasonable
and acceptable. It involves a comparison of the prices for the
same or similar items or services. Examples of price analysis
criteria include:

(1) price submissions of other prospective bidders or
offerors;

(2) prior price quotations and contract prices charged by
any bidder, offeror, or contractor;

(3) prices published in catalogs or price lists; and

(4) prices available on the open market.

In making an analysis, consideration must be given to any
differing delivery factors and contractual provisions, terms and
conditions.

3-807 Cost Analysis Techniques.

(1) General. Cost analysis includes the appropriate
verification of cost or pricing data, and the use of this data to
evaluate:

(a) specific elements of costs;

(b) the necessity for certain costs;

(c) the reasonableness of amounts estimated for the
necessary costs;

(d) the reasonableness of allowances for contingencies;

(e) the basis used for allocation of indirect costs;

(f) the appropriateness of allocations of particular indirect
costs to the proposed contract; and

(g) the reasonableness of the total cost or price.

(2) Evaluations. Evaluations of cost or pricing data should
include comparisons of costs and prices of an offeror's cost
estimates with those of other offerors and any independent price
and cost estimates. They shall also include consideration of
whether the costs are reasonable and allocable under these rules.
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3-808 Audit.

(1) The procurement officer may, at reasonable times and
places, audit or cause to be audited, the books and records of a
contractor, prospective contractor, subcontractor, or prospective
subcontractor which are related to:

(a) the cost or pricing data submitted;

(b) a contract, including subcontracts, other than a firm
fixed-price contract, awarded pursuant to these rules and the
Utah Procurement Code.

(2) An audit performed by an auditor selected or approved
by the procurement officer shall be submitted containing at least
the following information:

(a) for cost and pricing data audits:

(i) a description of the original proposal and all
submissions of cost or pricing data;

(i) an explanation of the basis and the method used in
preparing the proposal;

(iii) a statement identifying any cost or pricing data not
submitted but examined by the auditor which has a significant
affect on the proposed cost or price;

(iv) a description of any deficiency in the cost or pricing
data submitted and an explanation of its affect on the proposal;

(v) a statement summarizing those major points where
there is a disagreement as to the cost or pricing data submitted;
and

(vi) astatement identifying any information obtained from
other sources;

(b) the number of invoices or reimbursement vouchers
submitted by the contractor or subcontractor for payment;

(c) the use of federal assistance funds; or

(d) the fluctuation of market prices affecting the contract.

The scope of the audit may be limited by the procurement
officer.

(3) For contract audits, the scope of the report will depend
on the scope of the audit ordered. However, the report should
contain specific reference to the terms of the contract to which
the audited data relates and a statement of the degree to which
the auditor believes the audited data evidence compliance with
those terms.

3-809 Retention of Books and Records.

(1) Relating to Cost and Pricing Data. Any contractor who
receives a contract, change order, or contract modification for
which cost or pricing data is required shall maintain the books
and records that relate to the cost or pricing data for three years
from the date of final payment under the contract.

(2) Relating to Other than Firm Fixed-Price Contracts.
Books and records that relate to a contract in excess of $25,000,
including subcontracts, other than a firm fixed-price contract,
shall be maintained:

(a) by a contractor, for three years from the date of final
payment under the contract; and

(b) by a subcontractor, for three years from the date of
final payment under the subcontract.

R33-3-9. Plant or Site Inspection; Inspection of Supplies or
Services.

3-901 Inspection of Plant or Site.

Circumstances under which the purchasing agency may
perform inspections include inspections of the contractor's plant
or site in order to determine:

(1) whether the standards set forth in section 3-601 have
been met or are capable of being met; and

(2) if the contract is being performed in accordance with
its terms.

3-902 Access to Plant or Place of Business.

The purchasing agency may enter a contractor's or
subcontractor's plant or place of business to:

(1) inspect supplies or services for acceptance by the
purchasing agency pursuant to the terms of a contract;

(2) audit cost or pricing data or audit the books and
records of any contractor or subcontractor pursuant to Section
63-56-415 subsection (5) of the Utah Procurement Code; and

(3) investigate in connection with an action to debar or
suspend a person from consideration for award of contracts
pursuant to Section 63-56-804 of the Utah Procurement Code.

3-903 Inspection of Supplies and Services.

(1) Provisions for Inspection. Contracts may provide that
the purchasing agency may inspect supplies and services at the
contractor's or subcontractor's facility and perform tests to
determine whether they conform to solicitation requirements or,
after award, to contract requirements, and are acceptable. These
inspections and tests shall be conducted in accordance with the
terms of the solicitation and contract.

(2) Trial Use and Testing. The procurement officer is
authorized to establish operational procedures governing the
testing and trial use of various equipment, materials, and
supplies by any using agency, and the relevance and use of
resulting information to specifications and procurements.

3-904 Conduct of Inspections.

(1) Inspectors. Inspections or tests shall be performed so
as not to unduly delay the work of the contractor or
subcontractor. No inspector may change any provision of the
specifications or the contract without written authorization of
the procurement officer. The presence or absence of an
inspector shall not relieve the contractor or subcontractor from
any requirements of the contract.

(2) Location. When an inspection is made in the plant or
place of business of a contractor or subcontractor, the contractor
or subcontractor shall provide without charge all reasonable
facilities and assistance for the safety and convenience of the
person performing the inspection or testing.

(3) Time. Inspection or testing of supplies and services
performed at the plant or place of business of any contractor or
subcontractor shall be performed at reasonable times.

3-905 Inspection of Construction Projects.

On-site inspection of construction shall be performed in
accordance with the terms of the contract.

KEY: government purchasing
February 21, 2006
Notice of Continuation November 23, 2007
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R33. Administrative Services, Purchasing and General
Services.

R33-4. Specifications.

R33-4-1. General Provisions.

4-101 General Purpose and Policies.

(1) Purpose. Specifications shall be drafted with the
objective of clearly describing the purchasing agency's
requirements and of encouraging competition. The purpose of
a specification is to serve as a basis for obtaining a supply,
service, or construction item adequate and suitable for the
purchasing agency's needs in a cost effective manner, taking into
account, to the extent practicable, the costs of ownership and
operation as well as initial acquisition costs.

(2) Use of Functional or Performance Descriptions.
Specifications shall, to the extent practicable, emphasize
functional or performance criteria while limiting design or other
detailed physical descriptions to those necessary to meet the
needs of the purchasing agency. To facilitate the use of the
criteria, using agencies shall endeavor to include as a part of
their purchase requisitions the principal functional or
performance needs to be met. It is recognized, however, that the
preference for use of functional or performance specifications is
primarily applicable to the procurement of supplies and services.
This preference is often not practicable in construction, apart
from the procurement of supply-type items for a construction
project.

(3) Preference for Commercially Available Products. Itis
the general policy that requirements be satisfied by standard
commercial products whenever practicable.

4-102 Availability of Documents.

Except for testing and confidential data, specifications and
any written determination or other document generated or used
in the development of a specification shall be available for
public inspection.

4-103 Emergency Authority.

In the event of an emergency, as determined by the
procurement officer, the purchasing agency may procure by any
reasonable means, with any available specifications, without
regard to the provision of these rules.

4-104 Procedures for the Development of Specifications.

(1) Provisions of General Application.

(a) Application of Section. This section applies to all
persons who may prepare a specification.

(b) Specification of Alternates May Be Included. A
specification may provide alternate descriptions of supplies,
services, or construction items where two or more design,
functional, or performance criteria will satisfactorily meet the
purchasing agency's requirements.

(c) Contractual Requirements Not to Be Included. To the
extent feasible, a specification shall not include any solicitation
or contract term or condition as a requirement for time or place
of bid opening, time of delivery, payment, liquidated damages,
or qualification of bidders.

(d) Use of Existing Specifications. Ifa specification for a
common or general use item has been developed in accordance
with subsection (2) (a) of this section or a qualified products list
has been developed in accordance with subsection (2) (d) of this
section for a particular supply, service, or construction item, or
need, it shall be used unless the procurement officer makes a
written determination that its use is not in the purchasing
agency's best interest and that another specification shall be
used.

(e) The procurement officer should provide for the
periodic review of specifications to determine whether any
existing specification needs revision, or a new specification is
needed to reflect changes in:

(i) the state of the art;

(ii) the characteristics of the available supplies, services,
or construction items; or

(iii) needs of the using agency.

(f) The procurement officer may allow others to prepare
specifications for the purchasing agency's use in making
procurements when there will be no substantial conflict of
interest involved and it is otherwise in the best interests of the
purchasing agency as determined by the procurement officer.

(2) Special Additional Procedures.

(a) Specifications for Common or General Use Items.

(i) Preparation and Utilization. A standard specification
for common or general use shall, to the extent practicable, be
prepared and utilized when a supply, service, or construction
item is used in common by several using agencies or used
repeatedly by one using agency, and the characteristics of the
supply, service, or construction item as commercially produced
or provided remain relatively stable while the frequency or
volume of procurements is significant, or where the purchasing
agency's recurring needs require uniquely designed or specially
produced items.

(i) Final Approval. Final approval of a proposed
specification for a common or general use item shall be given
only by the procurement officer.

(iii) Revisions and Cancellations. All revisions to or
cancellations of specifications for common or general use items
may be made upon approval of the procurement officer.

(b) Brand Name or Equal Specification.

(i) Brand name or equal specifications may be used when
the procurement officer determines that a specification is in the
purchasing agency's best interest.

(i1) Designation of Several Brands. Brand name or equal
specification shall seek to designate as many different brands as
are practicable as "or equal" references and shall state that
products substantially equivalent to those designated will be
considered for award.

(iii) Required Characteristics. Unless the procurement
officer authorized to finally approve specifications determines
that the essential characteristics of the brand names included in
the specifications are commonly known in the industry or trade,
brand name or equal specifications shall include a description
of the particular design and functional or performance
characteristics which are required.

(iv) Nonrestrictive Use of Brand Name or Equal
Specifications. Where a brand name or equal specification is
used in a solicitation, the solicitation shall contain explanatory
language that the use of a brand name is for the purpose of
designating the standard of quality, performance, and
characteristics desired and is not intended to limit or restrict
competition.

(c) Brand Name Specification.

(i) Use. Since use of a brand name specification is
restrictive, a specification may be used when the procurement
officer or designee makes a written determination. The
determination may be in any form deemed acceptable to the
chief procurement officer, as a purchase evaluation, or a
statement of single source justification. The written statement
must state specific reasons for use of the brand name
specification.

(ii) Competition. The procurement officer shall seek to
identify sources from which the designated brand name item or
items can be obtained and shall solicit sources to achieve
whatever degree of competition is practicable. If only one
source can supply the requirement, the procurement shall be
made under Section 63G-6-410 of the Utah Procurement Code.

(d) Qualified Products List.

(i) Use. A qualified products list may be developed with
the approval of the Chief Procurement Officer, or the head of a
purchasing or using agency authorized to develop qualified
products lists, when testing or examination of the supplies or
construction items prior to issuance of the solicitation is
desirable or necessary in order to satisfy purchasing agency
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requirements.

(i) Solicitation. When developing a qualified products
list, a representative group of potential suppliers shall be
solicited to submit products for testing and examination to
determine acceptability for inclusion on a qualified products list.
Any potential supplier, even though not solicited, may offer
products for consideration in accordance with any schedule or
procedure established for this purpose.

(iii) Testing and Confidential Data. Inclusion on a
qualified products list shall be based on results of tests or
examinations conducted in accordance with prior established
requirements. Except as otherwise provided by law, trade
secrets, test data, and similar information provided by the
supplier will be kept confidential when requested in writing by
the supplier. However, qualified products lists' test results shall
be made public, but in a manner so as to protect the
confidentiality of the identity of the competitors by, for example,
using numerical designations.

KEY: government purchasing
1988 63G-6
Notice of Continuation November 23, 2007
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R33. Administrative Services, Purchasing and General
Services.
R33-5. Construction and Architect-Engineer Selection.
R33-5-101. Purpose and Authority.
Asrequired by Sections 63G-6-501, 63G-6-504(2), 63G-6-
506 and 63G-6-601, this rule contains provisions applicable to:
(1) selecting the appropriate method of management for
construction contracts, that is, the contracting method and
configuration that will most likely result in timely, economical,
and otherwise successful completion ofthe construction project.
(2) establishing appropriate bid, performance, and payment
bond requirements including criteria allowing for waiver of
these requirements.
(3) governing appropriate contract provisions.

R33-5-102. Application.

The provisions of this chapter shall apply to all
procurements of construction which are estimated to be greater
than $50,000. Procurement of construction expected to be less
than $50,000 shall be made in accordance with R33-3-3 (Small
Purchases) except bid, performance and payment bonds shall be
required unless waived in accordance with R33-5-355 (Waiver
of Bonding Requirements on Small Projects).

R33-5-201. Methods of Construction Contract Management.

(1) Application. This section contains provisions
applicable to the selection of the appropriate type of
construction contract management.

(2) Flexibility. Itis intended that the Procurement Officer
have sufficient flexibility in formulating the construction
contract management method for a particular project to fulfill
the needs of the procuring agencies. In each instance
consideration commensurate with the project's size and
importance should be given to all the appropriate and effective
means of obtaining both the design and construction of the
project. The methods for achieving the purposes set forth in this
rule are not to be construed as an exclusive list.

(3) Selecting the Method of Construction Contracting. In
selecting the construction contracting method, the Procurement
Officer should consider the results achieved on similar projects
in the past and the methods used. Consideration should be
given to all appropriate and effective methods and their
comparative advantages and disadvantages and how they might
be adapted or combined to fulfill the needs of the procuring
agencies.

(4) Criteria for Selecting Construction Contracting
Methods. Before choosing the construction contracting method
to use, a careful assessment must be made by the Procurement
Officer of requirements the project must satisfy and those other
characteristics that would be desirable. Some of the factors to
consider are:

(a) when the project must be ready to be occupied;

(b) the type of project, for example, housing, offices, labs,
heavy or specialized construction;

(c) the extent to which the requirements of the procuring
agencies and the ways in which they are to be met are known;

(d) the location of the project;

(e) the size, scope, complexity, and economics of the
project;

(f) the amount and type of financing available for the
project, including whether the budget is fixed or what the source
of funding is, for example, general or special appropriation,
federal assistance moneys, general obligation bonds or revenue
bonds, lapsing/nonlapsing status and legislative intent language;

(g) the availability, qualification, and experience of State
personnel to be assigned to the project and how much time the
State personnel can devote to the project;

(h) the availability, experience and qualifications of
outside consultants and contractors to complete the project

under the various methods being considered.

(5) General Descriptions.

(a) Use of Descriptions. The following descriptions are
provided for the more common contracting methods. The
methods described are not all mutually exclusive and may be
combined on a project. These descriptions are not intended to
be fixed in respect to all construction projects of the State. In
each project, these descriptions may be adapted to fit the
circumstances of that project. However, the Procurement
Officer should endeavor to ensure that these terms are described
adequately in the appropriate contracts, are not used in a
misleading manner, and are understood by all relevant parties.

(b) Single Prime Contractor. The single prime contractor
method is typified by one business, acting as a general
contractor, contracting with the state to timely complete an
entire construction project in accordance with drawings and
specifications provided by the state. Generally the drawings and
specifications are prepared by an architectural or engineering
firm under contract with the state. Further, while the general
contractor may take responsibility for successful completion of
the project, much of the work may be performed by specialty
contractors with whom the prime contractor has entered into
subcontracts.

(c) Multiple Prime Contractors. Under the multiple prime
contractor method, the State or the State's agent contracts
directly with a number of specialty contractors to complete
portions of the project in accordance with the State's drawings
and specifications. The State or its agent may have primary
responsibility for successful completion of the entire project, or
the contracts may provide that one of the multiple prime
contractors has this responsibility.

(d) Design-Build. In a design-build project, a business
contracts directly with the State to meet the State's requirements
as described in a set of performance specifications. Design
responsibility and construction responsibility both rest with the
design-build contractor. This method can include instances
where the design-build contractor supplies the site as part of the
package.

(e) Construction Manager. A construction manager is a
person experienced in construction that has the ability to
evaluate and to implement drawings and specifications as they
affect time, cost, and quality of construction and the ability to
coordinate the construction of the project, including the
administration of change orders. The State may contract with
the construction manager early in a project to assist in the
development of a cost effective design. The construction
manager may become the single prime contractor, or may
guarantee that the project will be completed on time and will not
exceed a specified maximum price. This method is frequently
used on fast track projects with the construction manager
obtaining subcontractors through the issuance of multiple bid
packages as the design is developed. The procurement of a
construction manager may be based, among other criteria, on
proposals for a management fee which is either a lump sum or
a percentage of construction costs with a guaranteed maximum
cost. If the design is sufficiently developed prior to the
selection of a construction manager, the procurement may be
based on proposals for a lump sum or guaranteed maximum cost
for the construction of the project. The contract with the
construction manager may provide for a sharing of any savings
which are achieved below the guaranteed maximum cost.

(f) Sequential Design and Construction. Sequential design
and construction denotes a method in which design of
substantially the entire structure is completed prior to beginning
the construction process.

(g) Phased Design and Construction. Phased design and
construction denotes a method in which construction is begun
when appropriate portions have been designed but before design
of the entire structure has been completed. This method is also
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known as fast track construction.

R33-5-220. Selection Documentation.

The Procurement Officer shall include in the contract file
a written statement, describing the construction contracting
method chosen and the facts and conclusions which led to the
selection of that method. The statement shall demonstrate that
the State's requirements and resources, and the various groups
of potential contractors were appropriately considered in making
the selection.

R33-5-230. Single Prime Contractor: Use with Sequential
Design and Construction.

When a single prime contractor is used with the sequential
design and construction method, comprehensive plans and
specifications that are precise enough shall be prepared to allow
prospective prime (general) contractors to submit a competitive
sealed bid. The prime contractor awarded the contract shall be
responsible for the coordination of the specialty subcontractors
and for the timely completion of the project at the price
specified in the contract. The architect-engineer, the State
project manager, and, if used, the construction manager shall
monitor the progress of the project and otherwise represent the
State's interest as required by contract.
R33-5-231. Single Prime Contractor: Use with Phased
Design and Construction.

A single prime contractor may be used with the phased
design and construction method. Under this approach, the State
will let contracts for early construction phases to specialty
contractors and when the plans and specifications are
sufficiently complete to allow bids to be made will let the major
project contract to a prime contractor. If the State finds it
administratively and economically advantageous, the State may
transfer or assign to the prime contractor the administration of
the specialty contracts it let earlier.

R33-5-232.
Provisions.
The rights, duties, and responsibilities of the State
representatives, the architect-engineer, prime contractor(s), and,
if applicable, the construction manager and any specialty
contractors awarded projects with the State shall be carefully
detailed in contracts. If phased design and construction is used,
administration of ongoing specialty contracts let before the
prime contract will have to be transferred or assigned to the
prime contractor. The terms of this assignment or transfer
(including the duties of the State to ensure that the specialty
contractors are at a certain point of completion at the time of
assignment), what liability to the specialty contractors remains
with the State after assignment, if any, and what duties and
responsibilities the prime contractor has with respect to the
assigned specialty contractors shall all be set forth in the
specialty contracts and the contract with the prime contractor.

Single Prime Contractor: Contractual

R33-5-240. Multiple Prime Contractors: Use with
Sequential Design and Construction, and with Phased Design
and Construction.

(1) Multiple prime contractors may be used with sequential
design and construction by splitting the plans and specifications
into packages pertinent to recognized trade specialties. The
State may undertake to manage and coordinate the project's
work or contracts with a construction manager. The contracts
may provide that responsibility for successful completion of the
entire project rests with the State, the State's agent, or one of the
multiple prime contractors. The contracts shall specify where
this responsibility shall rest.

(2) Multiple prime contractors may be used with phased
design and construction only when the architect-engineer's work

is closely coordinated with the specialty contractors' work.
Under this method, the specialty contractors shall contract
directly with the State or with its construction manager.

R33-5-241.
Provisions.

Whenever multiple prime contractors are used, the contract
between the State and each prime contractor shall:

(1) state the scope of each contractor's responsibility.

(2) identify when the portions of its work are to be
complete.

(3) provide for a system of timely reports on progress of
the contractor's work and problems encountered.

(4) specify that each contractor is liable for damages
caused other contractors and the State whether because of delay
or otherwise.

(5) clearly delineate in all the parties' contracts the duties
and authority of the State representative, the architect-engineer
and, if one is employed, the construction manager with respect
to the specialty contractors.

These contract clauses may not relieve the State of liability
if it fails to properly coordinate and manage the project.

Multiple Prime Contractors: Contractual

R33-5-250. Design-Build or Turnkey: Use.
The use of design-build or turnkey method is not
authorized under R33-5.

R33-5-251.
Provisions.

The contract documents shall:

(1) delineate clearly the State's rights to inspect plans and
specifications, and the construction work in progress.

(2) indicate precisely what constitutes completion of the
project by the contractor.

Design-Build or Turnkey: Contractual

R33-5-260. Construction Manager: Use.

(1) The State may contract with the construction manager
early in a project to assist in the development of a cost effective
design. The construction manager may become the single prime
contractor, or may guarantee that the project will be completed
on time and will not exceed a specified maximum price. This
method is frequently used on fast track projects with the
construction manager obtaining subcontractors through the
issuance of multiple bid packages as the design is developed.
The procurement of a construction manager may be based,
among other criteria, on proposals for a management fee which
is either a lump sum or a percentage of construction costs with
a guaranteed maximum cost. If the design is sufficiently
developed prior to the selection of a construction manager, the
procurement may be based on proposals for a lump sum or
guaranteed maximum cost for the construction of the project.
The contract with the construction manager may provide for a
sharing of any savings which are achieved below the guaranteed
maximum cost.

(2) When entering into any subcontract that was not
specifically included in the construction manager's cost proposal
submitted at the time the contract manager was selected, the
construction manager shall procure that subcontractor by using
one of the source selection methods authorized by these rules in
the same manner as if the subcontract work was procured
directly by the state.

R33-5-262. Construction Manager: Contractual Provisions.
The construction managers contract shall clearly set forth
the duties and authority of the construction manager in respect
to all the participants in the project. The contract shall also
define the liability of the State and the construction manager for
failure to properly coordinate specialty contractors' work.
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R33-5-270. Sequential Design and Construction: Use.

When the state selects the sequential design and
construction method, it shall gather a team to design the project
and provide a complete set of drawings and specifications to use
in awarding the construction contract or contracts. When this
team uses a construction manager he may, in addition to
reviewing the drawings and specifications, assist in separating
them into packets when multiple prime contractors are used.
Except for redesign necessitated by changes in State
requirements or problems encountered during construction,
design is complete at the time construction has begun.

R33-5-280. Phased Design and Construction: Use.

When the phased design and construction method is used
the architect-engineer, and construction manager, (if one is
used) shall resolve major design decisions, and shall prepare the
detail design work in the sequence necessary to construct the
project. Thus construction can begin before design is complete
for the entire project. Construction shall only begin after the
State's requirements are set, the overall (schematic) design is
complete, and the complete drawings and specifications for the
first construction phase are ready. The construction manager
may also assist in packaging the various specialty contracts and
to managing the work under those contracts.

R33-5-281. Phased Design and Construction: Contractual
Provisions.

Contracts shall clearly establish:

(1) architect-engineer's obligation to design the project in
a manner that allows for phased construction to allow phasing
of project design.

(2) specialty contractors scope of work and duties to other
contractors and the State.

(3) the management rights of the State and its construction
manager when used.

R33-5-311. Bid Security: General.

Invitations for Bids on State construction contracts
estimated to exceed $50,000 shall require the submission of bid
security in an amount equal to at least 5% of the bid, at the time
the bid is submitted. If a contractor fails to accompany its bid
with the required bid security, the bid shall be deemed
nonresponsive, in accordance with Section R33-3-112 (Bid
Evaluation and Award, Responsibility and Responsiveness)
except as provided by Section R33-5-313 (Nonsubstantial
Failure to Comply).

R33-5-312. Bid Security: Acceptable Bid Security.

Acceptable bid security shall be limited to:

(a) a bid bond in a form satisfactory to the State
underwritten by a company licensed to issue bid bonds in this
State;

(b) a cashiers, certified, or official check drawn by a
federally insured financial institution; or

(c) cash.

R33-5-313. Bid Security: Nonsubstantial Failure to Comply.

If a bid does not comply with the security requirements of
this Rule, the bid shall be rejected as nonresponsive, unless the
failure to comply is determined by the Chief Procurement
Officer, the head of a Purchasing Agency, or the designee of
such officer to be nonsubstantial where:

(a) only one bid is received, and there is not sufficient time
to rebid the contract;

(b) the amount of the bid security submitted, though less
than the amount required by the Invitation for Bids, is equal to
or greater than the difference in the price stated in the next
higher acceptable bid; or

(c) the bid guarantee becomes inadequate as a result of the

correction of a mistake in the bid or bid modification in
accordance with Section R33-3-111 (Mistakes in Bids), if the
bidder increases the amount of guarantee to required limits
within 48 hours after the bid opening.

R33-5-321. Performance Bonds: General.

A performance bond is required for all construction
contracts in excess of $50,000, in the amount of 100% of the
contract price. The performance bond shall be delivered by the
contractor to the State at the same time the contract is executed.
If a contractor fails to deliver the required performance bond,
the contractor's bid shall be rejected, its bid security shall be
enforced, and award of the contract shall be made to the next
lowest bidder in accordance with Section R33-3-112 (Bid
Evaluation and Award, Responsibility and Responsiveness).

R33-5-331. Payment Bonds: General.

A payment bond is required for all construction contracts
in excess of $50,000, in the amount of 100% of the contract
price. The payment bond shall be delivered by the contractor to
the State at the same time the contract is executed. If a
contractor fails to deliver the required payment bond, the
contractor's bid shall be rejected, its bid security shall be
enforced, and award of the contract shall be made to the next
lowest bidder in accordance with Section R33-3-112 (Bid
Evaluation and Award, Responsibility and Responsiveness).

R33-5-341. Bond Forms.

(a) Bid Bonds, Payment Bonds and Performance Bonds
must be from sureties meeting the requirements of Subsection
R33-5-341(b) and must be on the exact bond forms most
recently adopted by the Board and on file with the chief
procurement officer, except bid bonds for projects under
$1,000,000 as provided by subparagraph (c).

(b) Surety firm requirements. All surety firms must be
authorized to do business in the State of Utah and be listed in
the U.S. Department of the Treasury Circular 570, Companies
Holding Certificates of Authority as Acceptable Securities on
Federal Bonds and as Acceptable Reinsuring Companies for an
amount not less than the amount of the bond to be issued. A
cosurety may be utilized to satisfy this requirement.

(c) For projects estimated to cost less than $1,000,000 the
State may accept bid bonds on forms provided by appropriately
licensed sureties. For projects estimated to exceed $1,000,000
the bid bond shall be on the exact bid bond forms adopted by
the board as required by R33-5-341(a).

R33-5-350.
Project.

The chief procurement officer, or head of the purchasing
agency, may waive the bonding requirement if he finds, in
writing, that bonds cannot reasonably be obtained for the work
involved. Prior to waiver of the bonding requirement, the head
of'the requesting agency or designee shall agree in writing to the
waiver. The agency will also be advised that the State cannot
waive the liability associated with a judgment against the State,
in the event of non-payment to a subcontractor or supplier. In
the event of a judgment, the requesting agency would be
required to make payment to the injured party.

Waiver of Bonding Requirements on Any

R33-5-355. Waiver of Bonding Requirements on Small
Projects.

The Chief Procurement Officer, or designated procurement
official, may elect not to require a Performance or Payment
Bond as required under Section 63G-6-504 Utah Code
Annotated, 1953 as amended, if the estimated total procurement
does not exceed $50,000. Prior to waiver of the bonding
requirement, the head of the requesting agency or designee shall
agree in writing to the waiver. The agency will also be advised
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that the State cannot waive the liability associated with a
judgment against the State, in the event of non-payment to a
subcontractor or supplier. In the event of a judgment, the
requesting agency would be required to make payment to the
injured party.

R33-5-401. Construction Contract Clauses: Introduction.
The contract clauses presented in this rule are promulgated
for use in construction contracts in accordance with Section
63G-6-601(Contract Clauses) of the Utah Procurement Code.
Alternative clauses are provided in one instance to permit
accommodation of differing contract situations.

R33-5-402. Mandatory Construction Contract Clauses.

The following construction contract clauses shall be
included in all construction contracts: R33-5-420 Changes
Clause; R33-5-440 Suspension of Work Clause; R33-5-460
Price Adjustment Clause; R33-5-470 Claims Based on a
Procurement Officer's Actions or Omissions Clause; R33-5-480
Default Delay - Time Extension Clause; R33-5-495 Termination
for Convenience Clause; R33-5-497 Remedies Clause.

R33-5-403. Optional Construction Contract Clauses.

The following construction contract clauses may optionally
be used in appropriate contracting situations: R33-5-430
Variations in Estimated Quantities Clause; R33-5-450 Differing
Site Conditions Clause; R33-5-490 Liquidated Damages Clause.

R33-5-410. Construction Contract Clauses: Revisions to
Contract Clauses.

The clauses set forth in this rule may be varied for use in a
particular contract when, pursuant to the provisions of Section
63G-6-601 (Contract Clauses) of the Utah Procurement Code,
the Chief Procurement Officer or the head of a Purchasing
Agency makes a written determination describing the
circumstances justifying the variation or variations.

Any material variation from these clauses shall be
described in the solicitation documents in substantially the
following form:

"Clause No. ..... , entitled ............... , is not a part of the
general terms and conditions of this contract, and has been
replaced by Special Clause No. ....., entitled ................. Your
attention is specifically directed to this clause."

R33-5-420. Construction Contract Clauses: Changes
Clause.
"CHANGES

(1) Change Order. The Procurement Officer, at any time,
and without notice to the sureties, in a signed writing designated
or indicated to be a change order, may order:

(a) changes in the work within the scope of the contract;
and

(b) changes in the time for performance of the contract that
do not alter the scope of the contract.

(2) Adjustment of Price or Time for Performance. If any
such change order increases or decreases the contractor's cost of,
or the time required for, performance of any part of the work
under this contract, whether or not changed by the order, an
adjustment shall be made and the contract modified in writing
accordingly. Any adjustment in contract price made pursuant to
this clause shall be determined in accordance with the Price
Adjustment Clause of this contract.

Failure of the parties to agree to an adjustment shall not
excuse a contractor from proceeding with the contract as
changed, provided that the State promptly and duly make such
provisional adjustments in payments or time for performance as
may be reasonable. By proceeding with the work, the contractor
shall not be deemed to have prejudiced any claim for additional
compensation, or an extension of time for completion.

(3) Written Certification. The contractor shall not perform
any change order which increases the contract amount unless it
bears, or the contractor has separately received, a written
certification, signed by the fiscal officer of the entity responsible
for funding the project or the contract or other official
responsible for monitoring and reporting upon the status of the
costs of the total project or contract budget that funds are
available therefor; and, if acting in good faith, the contractor
may rely upon the validity of such certification.

(4) Time Period for Claim. Within 30 days after receipt of
a written change order under Paragraph (1) (Change Order) of
this clause, unless such period is extended by the Procurement
Officer in writing, the contractor shall file notice of intent to
assert a claim for an adjustment.

(5) Claim Barred after Final Payment. No claim by the
contractor for an adjustment hereunder shall be allowed if notice
is not given prior to final payment under this contract.

(6) Claims Not Barred. In the absence of such a change
order, nothing in this clause shall restrict the contractor's right
to pursue a claim arising under the contract, if pursued in
accordance with the clause entitled 'Claims Based on a
Procurement Officer's Actions or Omissions Clause' or for
breach of contract."

R33-5-430. Construction Contract Clauses: Variations in
Estimated Quantities Clause.

The following clause shall be inserted only in those
construction contracts which contain estimated quantity items:

"VARIATIONS IN ESTIMATED QUANTITIES

(1) Variations Requiring Adjustments. Where the quantity
of a pay item in this contract is an estimated quantity and where
the actual quantity of such pay item varies more than 15% above
or below the estimated quantity stated in this contract, an
adjustment in the contract price shall be made upon demand of
either party. The adjustment shall be based upon any increase
or decrease in costs due solely to the variation above 15% or
below 85% of the estimated quantity. If the quantity variation
is such as to cause an increase in the time necessary for
completion, the Procurement Officer shall, upon receipt of a
timely written request for an extension of time, prior to the date
of final settlement of the contract, ascertain the facts and make
such adjustment for extending the completion date as in the
judgment of the Procurement Officer the findings justify.

(2) Adjustments of Price. Any adjustment in contract
price made pursuant to this clause shall be determined in
accordance with the Price Adjustment Clause of this contract."

R33-5-440. Construction Contract Clauses: Suspension of
Work Clause.

"SUSPENSION OF WORK

(1) Suspension for Convenience. The Procurement
Officer may order the contractor in writing to suspend, delay, or
interrupt all or any part of the work for such period of time as
the Procurement Officer may determine to be appropriate for the
convenience of the State.

(2) Adjustment of Cost. If the performance of all or any
part of the work is, for an unreasonable period of time,
suspended, delayed, or interrupted by an act of the Procurement
Officer in the administration of this contract, or by the failure of
the Procurement Officer to act within the time specified in this
contract (or if no time is specified, within reasonable time), an
adjustment shall be made for any increase in the cost of
performance of this contract necessarily caused by such
unreasonable suspension, delay, or interruption and the contract
modified in writing accordingly. However, no adjustment shall
be made under this clause for any suspension, delay, or
interruption to the extent:

(a) that performance would have been so suspended,
delayed, or interrupted by any other cause, including the fault or
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negligence of the contractor; or

(b) for which an adjustment is provided for or excluded
under any other provision of this contract.

(3) Time Restriction on Claim. No claim under this clause
shall be allowed:

(a) for any costs incurred more than 20 days before the
contractor shall have notified the Procurement Officer in writing
of the act or failure to act involved (but this requirement shall
not apply as to a claim resulting from a suspension order); and

(b) unless the claim is asserted in writing as soon as
practicable after the termination of such suspension, delay, or
interruption, but not later than the date of final payment under
the contract.

(4) Adjustments of Price. Any adjustment in contract price
made pursuant to this clause shall be determined in accordance
with the Price Adjustment Clause of this contract."

R33-5-450. Construction Contract Clauses: Differing Site
Conditions Clause.

Set forth below are alternative differing site conditions
clauses to be used as appropriate.

(ALTERNATIVE A)

"DIFFERING SITE CONDITIONS:
ADJUSTMENTS

(1) Notice. The contractor shall promptly, and before such
conditions are disturbed, notify the Procurement Officer of:

(a) subsurface or latent physical conditions at the site
differing materially from those indicated in this contract; or

(b) unknown physical conditions at the site, of an unusual
nature, differing materially from those ordinarily encountered
and generally recognized as inherent in work of the character
provided for in this contract.

(2) Adjustments of Price or Time for Performance. After
receipt of such notice, the Procurement Officer shall promptly
investigate the site, and if it is found that such conditions do
materially so differ and cause an increase in the contractor's cost
of, or the time required for, performance of any part of the work
under this contract, whether or not changed as a result of such
conditions, an adjustment shall be made and the contract
modified in writing accordingly. Any adjustment in contract
price made pursuant to this clause shall be determined in
accordance with the Price Adjustment Clause of this contract.

(3) Timeliness of Claim. No claim of the contractor under
this clause shall be allowed unless the contractor has given the
notice required in this clause; provided, however, that the time
prescribed therefor may be extended by the Procurement Officer
in writing.

(4) No Claim After Final Payment. No claim by the
contractor for an adjustment thereunder shall be allowed if
asserted after final payment under this contract.

(5) Knowledge. Nothing contained in this clause shall be
grounds for an adjustment in compensation if the contractor had
actual knowledge of the existence of such conditions prior to the
submission of bids."

(END OF ALTERNATIVE A)

(ALTERNATIVE B)

"SITE CONDITIONS
RESPONSIBILITY

The contractor accepts the conditions at the construction
site as they eventually may be found to exist and warrants and
represents that the contract can and will be performed under
such conditions, and that all materials, equipment, labor, and
other facilities required because of any unforeseen conditions
(physical or otherwise) shall be wholly at the contractor's own
cost and expense, anything in this contract to the contrary
notwithstanding."

(END OF ALTERNATIVE B)

PRICE

CONTRACTOR'S

R33-5-460. Construction Contract Clauses: Price

Adjustment Clause.

"PRICE ADJUSTMENT

(1) Price Adjustment Methods. Any adjustment in
contract price pursuant to clauses in this contract shall be made
in one or more of the following ways:

(a) by agreement on a fixed price adjustment before
commencement of the pertinent performance or as soon
thereafter as practicable;

(b) by unit prices specified in the contract or subsequently
agreed upon;

(c) by the costs attributable to the event or situation
covered by the clause, plus appropriate profit or fee, all as
specified in the contract or subsequently agreed upon;

(d) in such other manner as the parties may mutually
agree; or

(e) in the absence of agreement between the parties, by a
unilateral determination by the Procurement Officer of costs
attributable to the event or situation covered by the clause, plus
appropriate profit or fee, all as computed by the Procurement
Officer in accordance with generally accepted accounting
principles and applicable sections of the rules promulgated
under Section 63G-6-415(Cost Principles) and subject to the
provisions of Part H (Legal and Contractual Remedies) of the
Utah Procurement Code.

(2) Submission of Cost or Pricing Data. The contractor
shall submit cost or pricing data for any price adjustments
subject to the provisions of Section 63G-6-415 (Cost Principles)
of the Utah Procurement Code."

R33-5-470. Construction Contract Clauses: Claims Based
on a Procurement Officer's Actions or Omissions Clause.

"CLAIMS BASED ON A PROCUREMENT OFFICER'S

ACTIONS OR OMISSIONS

(1) Notice of Claim. Ifany action or omission on the part
of a Procurement Officer or designee of such officer, requiring
performance changes within the scope of the contract constitutes
the basis for a claim by the contractor for additional
compensation, damages, or an extension of time for completion,
the contractor shall continue with performance of the contract
in compliance with the directions or orders of such officials, but
by so doing, the contractor shall not be deemed to have
prejudiced any claim for additional compensation, damages, or
an extension of time for completion; provided:

(a) the contractor shall have given written notice to the
Procurement Officer or designee of such officer:

(i) prior to the commencement of the work involved, if at
that time the contractor knows of the occurrence of such action
or omission;

(i) within 30 days after the contractor knows of the
occurrence of such action or omission, if the contractor did not
have such knowledge prior to the commencement of the work;
or

(iii) within such further time as may be allowed by the
Procurement Officer in writing.

This notice shall state that the contractor regards the act or
omission as a reason which may entitle the contractor to
additional compensation, damages, or an extension of time. The
Procurement Officer or designee of such officer, upon receipt of
such notice, may rescind such action, remedy such omission, or
take such other steps as may be deemed advisable in the
discretion of the Procurement Officer or designee of such
officer;

(b) the notice required by Subparagraph (a) of this
Paragraph describes as clearly as practicable at the time the
reasons why the contractor believes that additional
compensation, damages, or an extension of time may be
remedies to which the contractor is entitled; and

(c) the contractor maintains and, upon request, makes
available to the Procurement Officer within a reasonable time,
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detailed records to the extent practicable, of the claimed
additional costs or basis for an extension of time in connection
with such changes.

(2) Limitation of Clause. Nothing herein contained,
however, shall excuse the contractor from compliance with any
rules of law precluding any State officers and any contractors
from acting in collusion or bad faith in issuing or performing
change orders which are clearly not within the scope of the
contract.

(3) Adjustments of Price. Any adjustment in the contract
price made pursuant to this clause shall be determined in
accordance with the Price Adjustment Clause of this contract."

R33-5-480. Construction Contract Clauses: Default-Delay-
Time Extensions Clause.

"TERMINATION FOR DEFAULT FOR
NONPERFORMANCE OR DELAY DAMAGES FOR
DELAY-TIME EXTENSIONS

(1) Default. Ifthe contractor refuses or fails to prosecute
the work, or any separable part thereof, with such diligence as
will assure its completion within the time specified in this
contract, or any extension thereof, fails to complete said work
within such time, or commits any other substantial breach of this
contract, and further fails within (14) days after receipt of
written notice from the Procurement Officer to commence and
continue correction of such refusal or failure with diligence and
promptness, the Procurement Officer may, by written notice to
the contractor, declare the contractor in breach and terminate the
contractor's right to proceed with the work or such part of the
work as to which there has been delay. In such event the State
may take over the work and prosecute the same to completion,
by contract or otherwise, and may take possession of, and utilize
in completing the work, such materials, appliances, and plant as
may be on the site of the work and necessary therefor. Whether
or not the contractor's right to proceed with the work is
terminated, the contractor and the contractor's sureties shall be
liable for any damage to the State resulting from the contractor's
refusal or failure to complete the work within the specified time.

(2) Liquidated Damages Upon Termination. If fixed and
agreed liquidated damages are provided in the contract, and if
the State so terminates the contractor's right to proceed, the
resulting damage will consist of such liquidated damages for
such reasonable time as may be required for final completion of
the work.

(3) Liquidated Damages in Absence of Termination. If
fixed and agreed liquidated damages are provided in the
contract, and ifthe State does not terminate the contractor's right
to proceed, the resulting damage will consist of such liquidated
damages until the work is completed or accepted.

(4) Time Extension. The contractor's right to proceed shall
not be so terminated nor the contractor charged with resulting
damage if:

(a) the delay in the completion of the work arises from
causes such as: acts of God; acts of the public enemy; acts of the
State and any other governmental entity in either a sovereign or
contractual capacity; acts of another contractor in the
performance of a contract with the State; fires; floods;
epidemics; quarantine restrictions; strikes or other labor
disputes; freight embargoes; unusually severe weather; delays of
subcontractors due to causes similar to those set forth above; or
shortage of materials; provided, however, that no extension of
time will be granted for a delay caused by a shortage of
materials, unless the contractor furnishes to the Procurement
Officer proof'that the contractor has diligently made every effort
to obtain such materials from all known sources within
reasonable reach of the work, and further proof that the inability
to obtain such materials when originally planned did in fact
cause a delay in final completion of the entire work which could
not be compensated for by revising the sequence of the

contractor's operations; and

(b) the contractor, within ten days from the beginning of
any such delay (unless the Procurement Officer grants a further
period of time before the date of final payment under the
contract), notifies the Procurement Officer in writing of the
causes of delay. The Procurement Officer shall ascertain the
facts and the extent of the delay and extend the time for
completing the work when, in the judgment of the Procurement
Officer, the findings of fact justify such an extension.

(5) Erroneous Termination for Default. If, after notice of
termination of the contractor's right to proceed under the
provisions of this clause, it is determined for any reason that the
contractor was not in default under the provisions of'this clause,
or that the delay was excusable under the provisions of this
clause, the rights and obligations of the parties shall, if the
contract contains a clause providing for termination for
convenience of the State, be the same as if the notice of
termination had been issued pursuant to such clause. If, in the
foregoing circumstances, this contract does not contain a clause
providing for termination for convenience of the State, the
contract shall be adjusted to compensate for such termination
and the contract modified accordingly.

(6) Additional Rights and Remedies. The rights and
remedies of the (State) provided in this clause are in addition to
any other rights and remedies provided by law or under this
contract."

R33-5-490. Construction Contract Clauses:
Damages Clause.

The following clause may be used in construction contracts
when it is difficult to determine with reasonable accuracy
damage to the State due to delays caused by late contractor
performance or nonperformance.

"LIQUIDATED DAMAGES

When the contractor fails to complete the work or any
portion of the work within the time or times fixed in the contract
or any extension thereof, the contractor shall pay to the State ($)
per calendar day of delay pursuant to the clause of this contract
entitled, "Termination for Default for Nonperformance or Delay-
Damages for Delay-Time Extensions."

Liquidated

R33-5-495. Construction Contract Clauses: Termination
for Convenience Clause.

"TERMINATION FOR CONVENIENCE

(1) Termination. The Procurement Officer may, when the
interests of this State so require, terminate this contract in whole
or in part, for the convenience of the State. The Procurement
Officer shall give written notice of the termination to the
contractor specifying the part of the contract terminated and
when termination becomes effective,

(2) Contractor's Obligations. The contractor shall incur no
further obligations in connection with the terminated work and
on the date set in the notice of termination the contractor will
stop work to the extent specified. The contractor shall also
terminate outstanding orders and subcontracts as they relate to
the terminated work. The contractor shall settle the liabilities
and claims arising out of the termination of subcontracts and
orders connected with the terminated work. The Procurement
Officer may direct the contractor to assign the contractor's right,
title, and interest under terminated orders or subcontracts to the
State. The contractor shall still complete the work not
terminated by the notice of termination and may incur
obligations as necessary to do so.

(3) Right to Construction and Supplies. The Procurement
Officer may require the contractor to transfer title and deliver to
the State in the manner and to the extent directed by the
Procurement Officer:

(a) any completed construction; and

(b) such partially completed construction, supplies,
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materials, parts, tools, dies, jigs, fixtures, plans, drawings,
information, and contract rights (hereinafter called "construction
material") as the contractor has specifically produced or
specially acquired for the performance of the terminated part of
this contract.

The contractor shall protect and preserve property in the
possession of the contractor in which the State has an interest.
If the Procurement Officer does not exercise this right, the
contractor shall use best efforts to sell such construction,
supplies, and construction materials in accordance with the
standards of Uniform Commercial Code Section 2-706. (U.C.C.
SS2-706 is quoted in the Editorial Note at the end of this
Section.) This in no way implies that the State has breached the
contract by exercise of the Termination for Convenience Clause.

(4) Compensation.

(a) The contractor shall submit a termination claim
specifying the amounts due because of the termination for
convenience together with cost or pricing data, submitted to the
extent required by Section 63G-6-415 (Cost or Pricing Data) of
the Utah Procurement Code, bearing on such claim. If the
contractor fails to file a termination claim within one year from
the effective date of termination, the Procurement officer may
pay the contractor, if at all, an amount set in accordance with
Subparagraph (c) of this Paragraph.

(b) The Procurement Officer and the contractor may agree
to a settlement provided the contractor has filed a termination
claim supported by cost or pricing data submitted as required by
Section 63G-6-601(Cost or Pricing Data) of the Utah
Procurement Code and that the settlement does not exceed the
total contract price plus settlement costs reduced by payments
previously made by the State, the proceeds of any sales of
construction, supplies, and construction materials under
Paragraph (3) of this clause, and the contract price of the work
not terminated.

(c) Absent complete agreement under Subparagraph (b) of
this paragraph, the Procurement Officer shall pay the contractor
the following amounts, provided payments under Subparagraph
(b) shall not duplicate payments under this paragraph:

(i) with respect to all contract work performed prior to the
effective date of the notice of termination, the total (without
duplication of any items) of:

(A) the cost of such work plus a fair and reasonable profit
on such portion of the work (such profit shall not include
anticipatory profit or consequential damages) less amounts paid
or to be paid for completed portions of such work; provided,
however, that if it appears that the contractor would have
sustained a loss if the entire contract would have been
completed, no profit shall be allowed or included and the
amount of compensation shall be reduced to reflect the
anticipated rate of loss;

(B) costs of settling and paying claims arising out of the
termination of subcontracts or orders pursuant to paragraph (2)
of this clause. These costs shall not include costs paid in
accordance with subparagraph (c)(i)(A) of this paragraph;

(C) the reasonable settlement costs of the contractor
including accounting, legal, clerical, and other expenses
reasonably necessary for the preparation of settlement claims
and supporting data with respect to the terminated portion of the
contract and for the termination and settlement of subcontracts
thereunder, together with reasonable storage, transportation, and
other costs incurred in connection with the protection or
disposition of property allocable to the terminated portion of
this contract.

The total sum to be paid the contractor under this
paragraph shall not exceed the total contract price plus the
reasonable settlement costs of the contractor reduced by the
amount of any sales of construction, supplies, and construction
materials under paragraph (3) of this clause, and the contract
price of work not terminated.

(d) Cost claimed, agreed to, or established under
subparagraphs (b) and (c) of this paragraph shall be in
accordance with R33-3-8."

R33-5-497. Construction Contract Clauses: Remedies
Clause.
"REMEDIES

Any dispute arising under or out of this contract is subject
to the provisions of Part H (Legal and Contractual Remedies) of
the Utah Procurement Code."

R33-5-510. Application.

The provisions of this section apply to every procurement
of services within the scope of the practice of architecture as
defined by Section 58-3a-102, or professional engineering as
defined in Section 58-22-102, except as authorized by Section
R33-3-4 and Section R33-3-5.

R33-5-520. Policy.

It is the policy of this State to:

(a) give public notice of all requirements for architect-
engineer services except as noted in Sections R33-5-510 and
R33-5-530 and

(b) negotiate contracts for these services on the basis of
demonstrated competence and qualification for the type of
service required, and at fair and reasonable prices.

R33-5-525. Annual Statement of Qualifications and
Performance Data.

The Chief Procurement Officer, the head of a Purchasing
Agency, or a designee of either officer shall request firms
engaged in providing architect-engineer services to annually
submit a statement of qualifications and performance data which
should include the following:

(a) the name of the firm and the location of all of its
offices, specifically indicating the principal place of business,

(b) the age of the firm and its average number of
employees over the past five years,

(c) the education, training, and qualifications of members
of the firm and key employees,

(d) the experience of the firm reflecting technical
capabilities and project experience,

(e) the names of five clients who may be contacted,
including at least two for whom services were rendered in the
last year,

(f) any other pertinent information regarding qualifications
and performance data requested by the Procurement Officer.

A standard form or format may be developed for these
statements of qualifications and performance data. Firms may
amend statements of qualifications and performance data at any
time by filing a new statement.

R33-5-527. Billing Rate Survey.

The Consulting Engineers Council of Utah and the local
chapter of the American Institute of Architects will provide the
results of an annual survey on billing rates within their
respective disciplines to the chief procurement officer prior to
April 1 each year. This information will then be made available
to all public procurement units.

R33-5-530. Small Purchases of Architect-Engineer Services.

When the procurement of Architect-Engineer Services is
estimated to be less than $50,000, the procurement officer may
select the provider directly from either the list of firms who have
submitted annual statements of qualifications and performance
data, or from other qualified firms if necessary. If the
procurement is estimated to exceed $50,000 then the selection
method prescribed by the following sections apply.
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R33-5-540. Architect-Engineer Selection Committee.

The Chief Procurement Officer, or designee, shall
designate members of the Architect-Engineer Selection
Committee. The selection committee must consist of at least
three members, where possible at least one of which is well
qualified in the professions of architecture or engineering, as
appropriate.

The Chief Procurement Officer, or designee, shall
designate one member of the committee as chair and to act as
the Procurement Officer to coordinate the negotiations of a
contract with the most qualified firm in accordance with Section
63G-6-704 of the Utah Procurement Code.

R33-5-550. Public Notice.

Public notice for architect-engineer services shall be given
by the Procurement Officer as provided in R33-3-104. The
notice shall be published sufficiently in advance of when
responses must be received in order that firms have an adequate
opportunity to respond to the solicitation, but not less than the
time required by R33-3-102. The notice shall contain a brief
statement of the services required which adequately describes
the project, the closing date for submissions and how specific
information on the project may be obtained.

R33-5-560. Request for Statements of Interest.

A request for statements of interest (SOI) shall be prepared
which describes the state's requirements and sets forth the
evaluation criteria. It shall be distributed upon request and
payment of a fee.

The request for statements of interest (SOI) shall include
notice of any conference to be held and the criteria to be used in
evaluating the statements of interest, qualifications and
performance data and selecting firms, including:

(a) competence to perform the services as reflected by
technical training and education, general experience, experience
in providing the required services and the qualifications and
competence of persons who would be assigned to perform the
services.

(b) ability to perform the services as reflected by workload
and the availability of adequate personnel, equipment, and
facilities to perform the services expeditiously, and

(c) past performance as reflected by the evaluations of
private persons and officials of other governmental entities that
have retained the services of the firm with respect to factors such
as control of costs, quality of work, and an ability to meet
deadlines.

R33-5-570. Definition of Scope of Work.

Prior to initiating a request for SOI for architect-engineer
services the using agency shall define the scope of the services.
The scope definition shall be sufficient to define the work
expected, as detailed as possible and the scope definition shall
be the basis for the negotiation process. However the scope may
be modified if necessary during final negotiations.

R33-5-580. Evaluation of Statements
Qualifications and Performance Data.

The selection committee shall evaluate:

(a) annual statement of qualifications and performance
data submitted under Section R33-5-525;

(b) statements that may be submitted in response to the
request for SOI for architect-engineer services, including
proposals for joint ventures; and

(c) supplemental statements of qualifications and
performance data, if their submission was required.

All statements and supplemental statements of
qualifications and performance data shall be evaluated in light
of the criteria set forth in the request for SOI for architect-
engineering services.

of Interest,

R33-5-590. Selection of Firms for Discussions.

The selection committee shall select for discussions no
fewer than three firms evaluated as being professionally and
technically qualified unless fewer than three firms responded to
the request for SOI. The Procurement Officer shall notify each
firm in writing of the date, time, and place of discussions, and,
ifnecessary, shall provide each firm with additional information
on the project and the services required. This discussion phase
may be waived if the evaluation of the statements of interest,
qualifications and performance data indicate that one firm is
clearly most qualified and if the scope and nature of the services
are clearly defined.

R33-5-600. Discussions.

Following evaluation of the statements of interest,
qualifications and performance data, the selection committee
shall hold discussions with the firms selected pursuant to section
R33-45-590 regarding the proposed contract. The purposes of
these discussions shall be to:

(a) determine each firm's general capabilities and
qualifications for performing the contract; and

(b) explore the scope and nature of the required services
and the relative utility of alternative methods of approach.

R33-5-610. Selection of the Most Qualified Firms.

After discussions, the selection committee shall reevaluate
and select, in order of preference, the firms which it deems to be
the most highly qualified to provide the required services. The
selection committee shall document the selection process
indicating how the evaluation criteria were applied to determine
the ranking of the most highly qualified firms.

R33-5-620. Negotiation and Award of Contract.

The Procurement Officer shall negotiate a contract with the
most qualified firm for the required services at compensation
determined to be fair and reasonable to the State. Contract
negotiations shall be directed toward:

(a) making certain that the firm has a clear understanding
of'the scope of the work, specifically, the essential requirements
involved in providing the required services;

(b) determining that the firm will make available the
necessary personnel and facilities to perform the services within
the required time, and

(c) agreeing upon compensation which is fair and
reasonable, taking into account the estimated value, scope,
complexity, and nature of the required services.

R33-5-630. Failure to Negotiate Contract with the Most
Qualified Firm.

(a) If fair and reasonable compensation, contract
requirements, and contract documents cannot be agreed upon
with the most qualified firm, the Procurement Officer shall
advise the firm in writing of the termination of negotiations.

(b) Upon failure to negotiate a contract with the most
qualified firm, the Procurement Officer shall enter into
negotiations with the next most qualified firm. If fair and
reasonable compensation, contract requirements, and contract
documents can be agreed upon, then the contract shall be
awarded to that firm. If negotiations again fail, negotiations
shall be terminated as provided in R33-5-630(a) of this section
and commenced with the next most qualified firm.

R33-5-640. Notice of Award.

Written notice of the award shall be sent to the firm with
whom the contract is successfully negotiated. Each firm with
whom discussions were held shall be notified of the award.
Notice of the award shall be made available to the public.

R33-5-650. Failure to Negotiate Contract with Firms
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Initially Selected as Most Qualified.

Should the Procurement Officer be unable to negotiate a
contract with any of the firms initially selected as the most
highly qualified firms. additional firms shall be selected in
preferential order based on their respective qualifications, and
negotiations shall continue in accordance with section R33-5-
630 until an agreement is reached and the contract awarded.

KEY: government purchasing
May 27,2003 63G-6-101 et seq.
Notice of Continuation November 23, 2007



UAC (As of July 1, 2008)

Printed: September 4, 2008

Page 37

R33. Administrative Services, Purchasing and General
Services.

R33-7. Cost Principles.

R33-7-101. Applicability of Cost Principles.

(1) Application. This subpart contains cost principles and
procedures to be used as guidance in:

(a) establishment of contract cost estimates and prices
under contracts made by competitive sealed proposals where the
award may not be based on adequate price competition, sole
source procurement, contracts for certain services, or architect-
engineer services;

(b) establishment of price adjustments for contract
changes;

(c) pricing of termination for convenience settlements; and

(d) any other situation in which cost analysis is required.

(2) Limitation. Cost principles in this subpart are not
applicable to:

(a) the establishment of prices under contracts made by
competitive sealed bidding or otherwise based on adequate price
competition rather than the analysis of individual, specific cost
elements, except that this subpart does apply to the
establishment of adjustments of price for changes made to
contracts;

(b) prices which are fixed by law or rule;

(c) prices which are based on established catalog prices as
defined in Section 63G-6-103(10) of the Utah Procurement
Code, or established market prices; and

(d) stipulated unit prices.

R33-7-102. Allowable Costs.

(1) General. Any contract cost proposed for estimating
purposes or invoiced for cost-reimbursement purposes shall be
allowable as provided in the contract. The contract shall
provide that the total allowable cost of a contract is the sum of
the allowable direct costs actually incurred or, in the case of
forward pricing, the amount estimated to be incurred in the
performance of the contract in accordance with its terms, plus
the properly allocable portion of the allowable indirect costs,
less any applicable credits such as discounts, rebates, refunds,
and property disposal income.

(2) Accounting Consistency. All costs shall be accounted
for in accordance with generally accepted accounting principles
and in a manner that is consistent with the contractor's usual
accounting practices in charging costs to other activities. In
pricing a proposal, a contractor shall estimate costs consistently
with cost accounting practices used in accumulating and
reporting costs.

(3) When Allowable. The contract shall provide that costs
shall be allowed to the extent they are:

(a) reasonable, as defined in Section 7-103;

(b) allocable, as defined in Section 7-104;

(c) not made unlawful under any applicable law;

(d) notunallowable under Section 7-105 or Section 7-106;
and

(e) actually incurred or accrued and accounted for in
accordance with generally accepted accounting principles in the
case of costs invoiced for reimbursement.

R33-7-103. Reasonable Costs.

Any cost is reasonable if, in its nature or amount, it does
not exceed that which would be incurred by an ordinarily
prudent person in the conduct of competitive business. In
determining the reasonableness of a given cost, consideration
shall be given to:

(1) whether the cost is of a type generally recognized as
ordinary and necessary for the conduct of the contractor's
business or the performance of the contract;

(2) therestraints inherent in and the requirements imposed
by the factors generally accepted sound business practices, arm's

length bargaining, federal and state laws and regulations, and
contract terms and specifications;

(3) the action that a prudent businessman would take
under the circumstances, considering responsibilities to the
owners of the business, employees, customers, the purchasing
agency, and the general public;

(4) significant deviations from the contractor's established
practices which may unjustifiably increase the contract costs;
and

(5) any other relevant circumstances.

R33-7-104. Allocable Costs.

(1) General. A cost is allocable if it is assignable or
chargeable to one or more cost objectives in accordance with
relative benefits received and if it:

(a) is incurred specifically for the contract;

(b) benefits both the contract and other work, and can be
distributed to both in reasonable proportion to the benefits
received; or

(c) is necessary to the overall operation of the business,
although a direct relationship to any particular cost objective
cannot be shown.

(2) Allocation Consistency. Costs are allocable as direct
or indirect costs. Similar costs shall be treated consistently
either as direct costs or indirect costs except as provided by
these rules. When a cost is treated as a direct cost in respect to
one cost objective, it and all similar costs shall be treated as a
direct cost for all cost objectives. Further, all costs similar to
those included in any indirect cost pool shall be treated as
indirect costs. All distributions to cost objectives from a cost
pool shall be on the same basis.

(3) Direct Cost. A direct cost is any cost which can be
identified specifically with a particular cost objective. A direct
cost shall be allocated only to its specific cost objective. To be
allowable, a direct cost must be incurred in accordance with the
terms of the contract.

(4) Indirect Costs.

(a) An indirect cost is one identified with more than one
costobjective. Indirect costs are those remaining to be allocated
to the several cost objectives after direct costs have been
determined and charged directly to the contract or other work as
appropriate. Any direct costs of minor dollar amount may be
treated as indirect costs, provided that the treatment produces
substantially the same results as treating the cost as a direct cost.

(b) Indirect costs shall be accumulated into logical cost
groups with consideration of the reasons for incurring the costs.
Each group should be distributed to cost objectives benefiting
from the costs in the group. Each indirect cost group shall be
distributed to the cost objectives substantially in proportion to
the benefits received by the cost objectives. The number and
composition of the groups and the method of distribution should
not unduly complicate indirect cost allocation where
substantially the same results could be achieved through less
precise methods.

(c) The contractor's method of distribution may require
examination when:

(1) any substantial difference exists between the cost
patterns of the work performed under the contract and the
contractor's other work;

(ii) any significant change occurs in the nature of the
business, the extent of subcontracting, fixed asset improvement
programs, inventories, the volume of sales and production,
manufacturing processes, the contractor's products, or other
relevant circumstances; or

(iii) indirect cost groups developed for a contractor's
primary location are applied to off-site locations. Separate cost
groups for costs allocable to off-site locations may be necessary
to distribute the contractor's costs on the basis of the benefits
accruing to the appropriate cost objectives.
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(d) The base period for indirect cost allocation is the one
in which the costs are incurred and accumulated for distribution
to work performed in that period. Normally, the base period is
the contractor's fiscal year. A different base period may be
appropriate under unusual circumstances. In these cases, an
appropriate period should be agreed to in advance.

R33-7-105. Treatment of Specific Costs.

(1) Advertising. The only allowable advertising costs are
those for:

(a) the recruitment of personnel;

(b) the procurement of scarce items;

(c) the disposal of scrap or surplus materials;

(d) the listing of a business' name and location in a
classified directory; and

(e) other forms of advertising as approved by the
purchasing agency when in the best interest of the agency.

(2) Bad Debts. Bad debts include losses arising from
uncollectible accounts and other claims, such as dishonored
checks, employee advances, and related collection and legal
costs. All bad debt costs are unallowable.

(3) Contingencies.

(a) Contingency costs are contributions to a reserve
account for unforeseen costs.  Contingency costs are
unallowable except as provided in subsection (3) (b) of this
section.

(b) For the purpose of establishing a contract cost estimate
or price in advance of performance of the contract, recognition
of uncertainties within a reasonably anticipated range of costs
may be required and is not prohibited by this subsection.
However, where contract clauses are present which serve to
remove risks from the contractor, there shall not be included in
the contract price a contingency factor for these risks. Further,
contributions to a reserve for self-insurance in lieu of, and not
in excess of, commercially available liability insurance
premiums, are allowable as an indirect charge.

(4) Depreciation and Use Allowances.

(a) Depreciation and use allowances are allowable to
compensate contractors for the use of buildings, capital
improvements, and equipment. Depreciation is a method of
allocating the acquisition cost of an asset to periods of its useful
life. Useful life refers to the asset's period of economic
usefulness in the particular contractor's operation as
distinguished from its physical life. Use allowances provide
compensation in lieu of depreciation or other equivalent costs.
Consequently, these two methods may not be combined to
compensate contractors for the use of any one type of property.

(b) The computation of depreciation or use allowances
shall be based on acquisition costs. When the acquisition costs
are unknown, reasonable estimates may be used.

(c) Depreciation shall be computed using any generally
accepted method, provided that the method is consistently
applied and results in equitable charges considering the use of
the property. The straight-line method of depreciation is
preferred unless the circumstances warrant some other method.
However, the purchasing agency will accept any method which
is accepted by the Internal Revenue Service.

(d) In order to compensate the contractor for use of
depreciated, contractor-owned property which has been fully
depreciated on the contractor's books and records and is being
used in the performance of a contract, use allowances may be
allowed as a cost of that contract. Use allowances are allowable,
provided that they are computed in accordance with an
established industry or government schedule or other method
mutually agreed upon by the parties. If a schedule is not used,
factors to consider in establishing the allowance are the original
cost, remaining estimated useful life, the reasonable fair market
value, and the affect of any increased maintenance or decreased
efficiency.

(5) Entertainment.

(a) Entertainment costs include costs of amusements,
social activities, and incidental costs such as meals, beverages,
lodging, transportation, and gratuities. Entertainment costs are
unallowable.

(b) Nothing shall make unallowable a legitimate expense
for employee morale, health, welfare, food service, or lodging
cost; except that, where a net profit is generated by employer
related services, it shall be treated as a credit as provided in
Section 7-207. This section shall not make unallowable costs
incurred for meetings or conferences, including costs of food,
rental facilities, and transportation where the primary purpose
of incurring cost is the dissemination of technical information
or the stimulation of production.

(6) Fines and Penalties. Fines and penalties include all
costs incurred as the result of violations of or failure to comply
with federal, state, and local laws and rules. Fines and penalties
are unallowable costs unless incurred as a direct result of
compliance with specific provisions of the contract or written
instructions of the procurement officer. To the extent that
workman's compensation is considered by state law to constitute
a fine or penalty, it shall not be an allowable cost under this
subsection.

(7) Gifts, Contributions, and Donations. A gift is property
transferred to another person without the other person providing
return consideration of equivalent value. Reasonable costs for
employee morale, health, welfare, food services, or lodging are
not gifts and are allowable. Contributions and donations are
property transferred to a nonprofit institution which are not
transferred in exchange for supplies or services of equivalent
fair market value rendered by a nonprofit institution. Gifts,
contributions, and donations are unallowable.

(8) Interest Costs.

(a) Interest is a cost of borrowing. Interest is not
allowable except as provided in subsection (8)(b) of this section.

(b) Interest costs on contractor claims for payments due
under purchasing agency contracts shall be allowable as
provided in Section 63G-6-820 of the Utah Procurement Code.

(9) Losses Incurred Under Other Contracts. A loss is the
excess of costs over income earned under a particular contract.
Losses may include both direct and indirect costs. A loss
incurred under one contract may not be charged to any other
contract.

(10) Material Costs.

(a) Material costs are the costs of all supplies, including
raw materials, parts, and components whether acquired by
purchase from an outside source or acquired by transfer from
any division, subsidiary, or affiliate under the common control
of the contractor, which are acquired in order to perform the
contract. Material costs are allowable, subject to subsection
10(b) and subsection 10(c) of this section. In determining
material costs, consideration shall be given to reasonable
spoilage, reasonable inventory losses and reasonable overages.

(b) Material costs shall include adjustments for all
available discounts, refunds, rebates and allowances which the
contractor reasonably should take under the circumstances, and
for credits for proceeds the contractor received or reasonably
should receive from salvage and material returned to suppliers.

(c) Allowance for all materials transferred from any
division including the division performing the contract,
subsidiary, or affiliate under the common control of the
contractor shall be made on the basis of costs incurred by the
transferor determined in accordance with these cost principles
rules, except that double charging of indirect costs is
unallowable, except the transfer may be made at the established
price provided that the price of materials is not determined to be
unreasonable by the procurement officer and the price is not
higher than the transferor's current sales price to its most
favored customer for a like quantity under similar payment and
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delivery conditions and:

(i) the price is established either by the established catalog
price, as defined in Section 63G-6-103(10) of the Utah
Procurement Code; or

(ii) by the lowest price offer obtained as a result of
competitive sealed bidding or competitive sealed proposals
conducted with other businesses that normally produce the item
in similar quantities.

(11) Taxes.

(a) Except as limited in subsection 11(b) of'this section, all
taxes which the contractor is required to pay and which are paid
and accrued in accordance with generally accepted accounting
principles are allowable.

(b) The following costs are unallowable:

(i) federal income taxes and federal excess profit taxes;

(ii) all taxes from which the contractor could have
obtained an exemption, but failed to do so, except where the
administrative cost of obtaining the exemption would have
exceeded the tax savings realized from the exemption;

(iii) any interest, fines, or penalties paid on delinquent
taxes unless incurred at the written direction of the procurement
officer; and

(iv) income tax accruals designed to account for the tax
effects of differences between taxable income and pretax income
as reflected by the contractor's books of account and financial
statements.

(c) Anyrefund of taxes which were allowed as a direct cost
under the contract shall be credited to the contract. Any refund
of taxes which were allowed as an indirect cost under a contract
shall be credited to the indirect cost group applicable to any
contracts being priced or costs being reimbursed during the
period in which the refund is made.

(d) Direct government charges for services such as water,
or capital improvements such as sidewalks, are not considered
taxes and are allowable costs.

R33-7-106. Costs Requiring Prior Approval to be Allowable.

(1) General. The costs described in subsections (2), (3),
(4), and (5) of this section are allowable as direct costs to cost-
reimbursement type contracts to the extent that they have been
approved in advance by the procurement officer. In other
situations those costs are negotiable in accordance with general
standards.

(2) Pre-Contract Costs. Pre-contract costs are those
incurred prior to the effective date of the contract directly
pursuant to, and in anticipation of, the award of the contract.
These costs are allowable to the extent that they would have
been allowable if incurred after the date of the contract;
provided that, in the case of a cost-reimbursement type contract,
a special provision must be inserted in the contract setting forth
the period of time and maximum amount of cost which will be
covered as allowable pre-contract costs.

(3) Bid and Proposal Costs. Bid and proposal costs are the
costs incurred in preparing, submitting, and supporting bids and
proposals. Reasonable ordinary bid and proposal costs are
allowable as indirect costs. Bid and proposal costs are
allowable as direct costs only to the extent that they are
specifically permitted by a provision of the contract or
solicitation document. Where bid and proposal costs are
allowable as direct costs, to avoid double accounting, the same
bid and proposal costs shall not be charged as indirect costs.

(4) Insurance.

(a) Insurance costs are the costs of obtaining insurance in
connection with performance of the contract or contributions to
a reserve account for the purpose of self-insurance. Ordinary
and necessary insurance costs are allowable in accordance with
these cost principles. Self-insurance contributions are allowable
only to the extent of the cost to the contractor to obtain similar
insurance.

(b) Insurance costs may be approved as a direct cost only
if the insurance is specifically required for the performance of
the contract.

(c) Actual losses which should reasonably have been
covered by permissible insurance or were expressly covered by
selfinsurance are unallowable unless the parties expressly agree
otherwise in the terms of the contract.

(5) Litigation Costs. Litigation costs include all filing
fees, legal fees, expert witness fees, and all other costs involved
in litigating claims in court or before an administrative board.
Litigation costs are allowable as indirect costs in accordance
with these rules, except that costs incurred in litigation against
the purchasing agency are unallowable.

R33-7-107. Applicable Credits.

(1) Definitions and Examples. Applicable credits are
receipts or price reductions which offset or reduce expenditures
allocable to contracts as direct or indirect costs. Examples
include purchase discounts, rebates, allowance, recoveries or
indemnification for losses, sale of scrap and surplus equipment
and materials, adjustments for overpayments or erroneous
charges, and income from employee recreational or incidental
services and food sales.

(2) Reducing Costs. Credits shall be applied to reduce
related direct or indirect costs.

(3) Refund. The purchasing agency shall be entitled to a
cash refund if the related expenditures have been paid to the
contractor under a cost-reimbursement type contract.

R33-7-108. Advance Agreements.

(1) Purpose. Both the purchasing agency and the
contractor should seek to avoid disputes and litigation arising
from potential problems by providing in the terms of the
contract the treatment to be accorded special or unusual costs.

(2) Procedure Required. Advance agreements may be
negotiated either before or after contract award, but shall be
negotiated before a significant portion of the cost covered by the
agreement has been incurred. Advance agreements shall be in
writing, executed by both contracting parties, and incorporated
in the contract.

(3) Limitation on Costs Covered. An advance agreement
shall not provide for any treatment of costs inconsistent with
these rules unless a determination has been made pursuant to
Section 7-210.

R33-7-109. Use of Federal Cost Principles.

(1) Cost Negotiations. In dealing with contractors
operating according to federal cost principles, such as Defense
Acquisition Regulation, 48 CFR 901 (1993), or Federal
Procurement Regulations, 48 CFR 901 (1993), the procurement
officer, after notifying the contractor, may use the federal cost
principles as guidance in contract negotiations, subject to
subsection (2) of this section.

(2) Incorporation of Federal Cost Principles; Conflicts
Between Federal Principles and this Part.

(a) In contracts not awarded under a program which is
funded by federal assistance funds, the procurement officer may
explicitly incorporate federal cost principles into a solicitation
and thus into any contract awarded pursuant to that solicitation.
The procurement officer and the contractor by mutual agreement
may incorporate federal cost principles into a contract during
negotiation or after award. In either instance, the language
incorporating the federal cost principles shall clearly state that
to the extent federal cost principles conflict with the rules issued
pursuant to Section 63G-6-415(1), the state rules shall control.

(b) In contracts awarded under a program which is
financed in whole or in part by federal assistance funds, all
requirements set forth in the assistance document including
specified federal cost principles, must be satisfied. To the
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extent that the cost principles specified in the grant document
conflict with the cost principles issued pursuant to Section 63G-
6-415(1) of the Utah Procurement Code, the cost principles
specified in the grant shall control.

R33-7-110. Authority to Deviate from Cost Principles.

If a procurement officer desires to deviate from the cost
principles set forth in these rules, a written determination shall
be made by the oftficer specifying the reasons for the deviation.

KEY: government purchasing
1988 63G-6
Notice of Continuation October 3, 2003
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R33. Administrative Services, Purchasing and General
Services.
R33-8. Property Management.
R33-8-101. Quality Assurance, Inspection, and Testing.
The procurement officer shall take steps to ascertain or
verify that supplies, services, or construction items conform to
specifications. In performing this duty, the procurement officer
may establish inspection and testing facilities, employ inspection
personnel, enter into arrangements for the joint or cooperative
use of laboratories, and contract with others for inspection or
testing work as needed. In accordance with section 63G-6-205,
the procurement officer may delegate responsibility for
inspection and testing to using agencies.

R33-8-102. Warehousing and Storage.

Purchasing agencies are delegated the authority to exercise
supervision of any receiving, storage, and distribution facilities
and services within their purview.

R33-8-103. Inventory Management.

Purchasing agencies are delegated the authority to exercise
supervision of all inventories of tangible personal property
belonging to them. All property located in warehouses and
similar storage areas shall be inventoried annually, and
accountability for the property shall reside with the respective
agencies.

R33-8-201. Surplus Property.
For the disposition of surplus property refer to R28.

KEY: government purchasing
1991 63G-6
Notice of Continuation November 23, 2007
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R37. Administrative Services, Risk Management.

R37-2. Risk Management State Workers' Compensation
Insurance Administration.

R37-2-1. Purpose.

The purpose of this rule is to establish the responsibilities
and guidelines governing the acquisition and administration of
workers' compensation insurance, the allocation of costs and the
required activities or actions of covered agencies utilizing this
coverage.

R37-2-2. Authority.

This rule is established pursuant to Sections 63A-4-101
which authorize the State's Risk Manager to recommend rules
to the Department Director who is authorized to enact rules; and
Subsection 63A-4-101(2)(a) which authorizes the State's Risk
Manager to acquire and administer workers' compensation
insurance for the state.

R37-2-3. Workers' Compensation Costs Allocation.

The State's Risk Manager shall allocate workers'
compensation insurance costs to state entities on the basis of an
equitable and actuarially sound distribution of costs. The Risk
Manager shall collect these funds through the state's payroll
process. The following factors may be considered in developing
this allocation:

(1). Covered entity injured workers' compensation claims
and accident history and trends.

(2). Covered entity participation in preferred provider
programs designated by the Risk Manager.

(3) Covered entity safety, loss prevention and loss control
programs.

(4). Covered entity disability prevention efforts.

(5). Covered entity injured worker temporary transitional
duty, and return to work programs.

(6). Covered entity case consultation and cooperation with
Risk Management.

(7). Covered entity payroll by rate classification.

R37-2-4.
Collections.

The expenditure of collected funds shall be made with the
approval of the Risk Manager. In addition to other activities
which reduce the overall workers' compensation costs to the
state, the collected funds may be expended for:

(1). Workers' Compensation Insurance premiums for state
entities.

(2). Work site modification and assistive technology to
return injured employees to work.

(3). Employee safety and loss control programs.

(4). Disability prevention programs.

(5). Claims management.

(6). Claims information systems.

Expenditure of Workers' Compensation

R37-2-5. Preferred Provider Program.

The Risk Manager may designate a preferred provider
program developed by the state's workers compensation insurer,
or a preferred provider program developed by Risk
Management. Additional contracted facilities or providers may
be designated by the Risk Manager. Any designated program
shall be in accordance with statutes and rules governing such
workers' compensation programs. If the Risk Manager
designates any preferred provider program or additional
contracted facility or providers state entities shall notify
employees of them and require their use by employees for initial
treatment.

R37-2-6. Temporary Transitional Duty.
Covered entities shall develop return to work and
temporary transitional duty procedures. Entities shall ensure

that these procedures are in accordance with the requirements of
the "American With Disabilities Act", and other applicable laws
and rules. The procedures shall provide for the return of injured
employees to work at the earliest appropriate date.

R37-2-7. Agency Notice and Other Requirements.

All state entities shall do the following with respect to any
employee or volunteer injury:

(1). Provide immediate notification to Risk Management
through a phone call, E-mail, or facsimile, when any of the
following conditions occur:

(a). Serious injury.

(b). An injury which is questionable or appears to be
fraudulent.

(c). An accident involving the death of an employee.

(d). An accident where a third party action caused the
accident, death or injury.

(2). Notify the Division of Industrial Accidents of the Utah
State Labor Commission of incidents, as required by Subsection
34a-2-407(4).

(3). Within seven days of an employee injury, complete a
"First Report of Injury Form" provided by Risk Management.

(4). Distribute copies of the "First Report of Injury Form",
as indicated on the form, to the Division of Industrial Accidents
of the Labor Commission, the state's Workers' Compensation
insurer, Risk Management, and the injured employee.

KEY: risk management, workers compensation
June 23, 2008
Notice of Continuation June 8, 2007

63A-4-201
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R37. Administrative Services, Risk Management.

R37-4. Adjusted Utah Governmental Immunity Act
Limitations on Judgments.

R37-4-1. Authority and Calculation Process.

Pursuant to UCA 63G-7-604(4)(b) (formerly 63-30d-
604(4)(b)) the Risk Manager hereby establishes anew limitation
of judgment.

Accordingly, the Risk Manager has calculated the
consumer price index (CPI) for calendar years 2005 and 2007
using the standards provided in Sections 1(f)(4) and 1 (f)(5) of
the Internal Revenue Code. Section 1(f)(4) has defined the CPI
for any calendar year to mean the average of the consumer price
index as of the close of the 12-month period ending on August
31 of such calendar year. Section 1(f)(5) has defined "consumer
price index" to mean the index used for all-urban consumers
published by the Department of Labor. By applying these
standards, the consumer price index for the calendar year 2005
is calculated to be 192.77 and the index for 2007 is 204.87. The
percentage difference between the 2005 index and the 2007
index was then computed to be 6.3%.

R37-4-2. New Limitation of Judgment Amounts.

As a result of the above required calculations, the new
limitation of judgment amounts currently required by UCA 63G-
7-604(1) has been increased as follows, and is effective July 1,
2008:

1) The limit for damages for personal injury against a
governmental entity, or an employee who a governmental entity
has a duty to indemnify, is $620,700 for one person in any one
occurrence (instead of $583,900), and $2,126,000 aggregate
amount of individual awards that be may awarded in relation to
a single occurrence (instead of $2,000,000); and

2) The limit for property damages (excluding damages
awarded as compensation when a governmental entity has taken
or damaged private property for public use without just
compensation) against a governmental entity, or an employee
whom a governmental entity has a duty to indemnify is
$248,300 in any one occurrence (instead of $233,600).

R37-4-3. Limitations of Judgments by Calendar Date.

The limitation on judgments are established by the date of
the occurrence. The dates and dollar amounts are as follows:

1) Incident(s) occurring before July 1, 2001 - $250,000 for
one person in an occurrence, $500,000 aggregate for two or
more persons in an occurrence; and $100,000 for property
damage for any one occurrence as explained in R37-4-2(2).

2) Incident(s) occurring on or after July 1, 2001 -
$500,000 for one person in an occurrence, $1,000,000 aggregate
for two or more persons in an occurrence; and $200,000 for
property damage for any one occurrence as explained in R37-4-
2(2).

3) Incident(s) occurring on or after July 1, 2002 -
$532,500 for one person in an occurrence, $1,065,000 aggregate
for two or more persons in an occurrence; and $213,000 for
property damage for any one occurrence as explained in R37-4-
2(2).

4) Incident(s) occurring on or after July 1, 2004 -
$553,500 for one person in an occurrence, $1,107,000 aggregate
for two or more persons in an occurrence, and $221,400 for
property damage for any one occurrence as explained in R37-4-
2(2).

5) Incident(s) occurring on or after July 1, 2006 -
$583,900 for one person inan occurrence, $1,167,900 aggregate
for two or more persons in an occurrence, and $233,600 for
property damage for any one occurrence as explained in R37-4-
2(2).

6) Incident(s) occurring on or after July 1, 2007 -
$583,900 for one person in an occurrence, $2,000,000 aggregate
for two or more persons in an occurrence, and $233,600 for

property damage for any one occurrence as explained in R37-4-
2(2).

7) Incident(s) occurring on or after July 1, 2008 -
$620,700 for one person in an occurrence, $2,126,000 aggregate
for two or more persons in an occurrence, and $248,300 for
property damage for any one occurrence as explained in R37-4-
2(2).

KEY: limitation on judgments,
governmental immunity act caps

July 1, 2008

Notice of Continuation October 9, 2007

risk management,

63-30-34(4)(b)
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R64. Agriculture and Food, Conservation and Resource
Management.

R64-2. Utah Conservation Commission Proposed Electronic
Meetings.

R64-2-1. Authority and Purpose.

(1) Purpose. Utah Code Section 52-4-207 requires any
public body that convenes or conducts an electronic meeting to
establish written procedures for such meetings. This rule
establishes procedures for conducting commission meetings by
electronic means.

(2) Authority. This rule is enacted under the authority of
Sections 52-4-207, 63-46a-3 and 4-18-5,2d.

(3) Procedure. The following provisions govern any
meeting at which one or more commissioners appear
telephonically or electronically pursuant to Utah Code Section
52-4-207:

(a) If one or more members of the commission participate
electronically or telephonically, public notices of the meeting
shall so indicate. In addition, the notice shall specify the anchor
location where the members of the commission not participating
electronically or telephonically will be meeting and where
interested persons and the public may attend, monitor, and
participate in the open portions of the meeting.

(b) Notice of the meeting and the agenda shall be posted
at the anchor location. Written or electronic notice shall also be
provided to at least one newspaper of general circulation within
the state and to a local media correspondent. These notices shall
be provided at least 24 hours before the meetings.

(c) Notice of the possibility of an electronic meeting shall
be given to the commission members at least 24 hours before the
meeting. In addition, the notice shall describe how a
commission member may participate in the meeting
electronically or telephonically.

(d) When notice is given of the possibility of a member
appearing electronically or telephonically, any commission
member may do so and shall be counted as present for purposes
of a quorum and may fully participate and vote on any matter
coming before the commission. At the commencement of the
meeting, or at such time as any commission member initially
appears electronically or telephonically, the chair shall identify
for the record all those who are appearing telephonically or
electronically. Votes by members of the commission who are
not at the physical location of the meeting shall be confirmed by
the chair.

(e) The anchor location, unless otherwise designated in the
notice, shall be at the offices of the Department of Agriculture
and Food, 350 N Redwood Road, Salt Lake City, Utah. The
anchor location is the physical location from which the
electronic meeting originates or from which the participants are
connected. In addition, the anchor location shall have space and
facilities so that interested persons and the public may attend,
monitor, and participate in the open portions of the meeting.

KEY: electronic meetings
June 3, 2008 52-4-207
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R68. Agriculture and Food, Plant Industry.
R68-9. Utah Noxious Weed Act.
R68-9-1. Authority.
Promulgated under authority of 4-2-2 and 4-17-3.

R68-9-2. Designation and Publication of State Noxious
Weeds.

A. The following weeds are hereby officially designated
and published as noxious for the State of Utah, as per the
authority vested in the Commissioner of Agriculture and Food
under Section 4-17-3:

TABLE

Cynodon dactylon (L.) Pers.
Convolvulus spp.

Bermudagrass*

Bindweed (Wild
Morning-glory)

Broad-leaved Peppergrass
(Tall Whitetop)

Canada Thistle

Diffuse Knapweed

Dyers Woad

Perennial Sorghum spp.

Lepidium latifolium L.

Cirsium arvense (L.) Scop.

Centaurea diffusa (Lam.)

Isatis tinctoria L.

including but not Timited
to Johnson Grass (Sorghum
halepense (L.) Pers.) and
Sorghum Almum (Sorghum
almum, Parodi).

Euphorbia esula L.

Taeniatherum caput-medusae
(L.) Nevski

Carduus nutans L.

Lythrum salicaria L.

Agropyron repens (L.) Beauv.

Centaurea repens L.

Onopordium acanthium L.

Leafy Spurge
Medusahead

Musk Thistle
Purple Loosestrife
Quackgrass
Russian Knapweed
Scotch Thistle
(Cotton Thistle)
Spotted Knapweed
Squarrose Knapweed

Centaurea maculosa Lam.

Centaurea virgata Lam. ssp
squarrosa Gugle.

Cardaria spp.

Centaurea solstitialis L.

Whitetop
Yellow Starthistle

* Bermudagrass (Cynodon dactylon) shall not be a noxious weed
in Washington County and shall not be subject to provisions of the
Utah Noxious Weed Law within the boundaries of that county. It
shall be a noxious weed throughout all other areas of the State of
Utah and shall be subject to the Taws therein.

R68-9-3. Designations and Publication of Articles Capable
of Disseminating Noxious Weeds.

A. As provided in Section 4-17-3, the following articles
are designated and published by the Commissioner as capable
of disseminating noxious weeds:

1. Machinery and equipment, particularly combines and
hay balers.

2. Farm trucks and common carriers.

3. Seed.

4. Screenings sold for livestock feed.

5. Livestock feed material.

6. Hay, straw, or other material of similar nature.

7. Manure.

8. Soil, sod and nursery stock.

9. Noxious weeds distributed or sold for any purpose.
10. Livestock.

R68-9-4. Prescribed Treatment for Articles.

A. As provided in Section 4-17-3, the Commissioner has
determined that the following treatments shall be considered
minimum to prevent dissemination of noxious weed seeds or
such parts of noxious weed plants that could cause new growth
by contaminated articles:

1. Machinery and Equipment.

a. It shall be unlawful for any person, company or
corporation to

(1) bring any harvesting or threshing machinery, portable
feed grinders, portable seed cleaners or other farm vehicles or
machinery into the state without first cleaning such equipment

free from all noxious weed seed and plant parts; or

(2) move any harvesting or threshing machinery, portable
feed grinders or portable seed cleaners from any farm infested
with any noxious weed without first cleaning such equipment
free from all noxious weed seed and plant parts.

(a) Immediately after completing the threshing of grain or
seed which is contaminated with noxious weeds, such machine
is to be cleaned by:

(1) removing all loose material from the top and side of
the machine by sweeping with a blower

(2) opening the lower end of elevator, return and
measuring device and removing infested material from shakers,
sieves, and other places of lodgement;

(3) running the machine empty for not less than five
minutes, alternately increasing and retarding the speed; and

(4) following the manufacturer's detailed suggestions for
cleaning the machine.

2. Farm Trucks and Common Carriers.

It shall be unlawful for any person, company or corporation
to transport seed, screenings or feed of any kind containing
noxious weed seed over or along any highway in this State or on
any railroad operating in this State unless the same is carried or
transported in such vehicles or containers which will prevent the
leaking or scattering thereof. All common carriers shall
thoroughly clean and destroy any noxious weed seeds or plant
parts in cars, trucks, vehicles or other receptacles used by them
after each load shall have been delivered to consignee before
again placing such car, truck, vehicle or receptacle into service.

3. Seed.

a. It shall be unlawful for any person, firm or corporation
to sell, offer or expose for sale or distribute in Utah any
agricultural, vegetable, flower or tree and shrub seeds for
seeding purposes which contain any seeds of those weeds
declared noxious by the Commissioner of Agriculture and Food.

b. It shall be the duty of the State Agricultural Inspector to
remove from sale any lots of seeds offered for sale which are
found to contain noxious weed seeds. Such seed may be
recleaned under the supervision of the inspector and, if found to
be free from noxious weed seeds, the same may be released for
sale or distribution; otherwise, such seed shall be returned to
point of origin, shipped to another state where such weed shall
be returned to point of origin, shipped to another state where
such weed seed is not noxious, or destroyed or processed in
such a manner as to destroy viability of the weed seeds.

4. Screenings Sold for Livestock Feed.

a. All screenings or by-products of cleaning grains or other
seeds containing noxious weed seeds, when used in commercial
feed or sold as such to the ultimate consumer, shall be ground
fine enough or otherwise treated to destroy such weed seeds so
that the finished product contains not more than six whole
noxious weed seeds per pound.

b. All mills and plants cleaning or processing any grains
or other seeds shall be required to grind or otherwise treat all
screenings containing noxious weed seeds so as to destroy such
weed seeds to the extent that the above stated tolerance is not
exceeded before allowing the same to be removed from the mill
or plant. Such screenings may be moved to another plant for
grinding and treatment; provided that: each container or
shipment is labeled with the words "screenings for processing -
not for seeding or feeding" and with the name and address of the
consignor and the consignee.

5. Livestock Feed Material.

a. It shall be unlawful for any person, company or
corporation to sell or offer for sale, barter or give away to the
ultimate consumer any livestock feed material, including whole
grains, which contain more than six whole noxious weed seeds
per pound. Whole feed grain which exceeds this tolerance of
noxious weed seeds may be sold to commercial processors or
commercial feed mixers where the manner of processing will
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reduce the number of whole noxious weed seed to no more than
six per pound.

6. Hay, Straw or Other Material of Similar Nature.

a. It shall be unlawful for any person, company or
corporation to sell or offer for sale, barter or give away any hay,
straw, or other material of similar nature, which is contaminated
with mature noxious weed seeds or such parts of noxious weed
plants which could cause new growth.

7. Manure.

a. Manure produced from grain, hay, or other forage
infested with noxious weeds shall not be applied or dumped
elsewhere than upon the premises of the owner thereof.

8. Soil, Sod and Nursery Stock.

a. No soil, sod or nursery stock which contains or is
contaminated with noxious weed seeds, or such parts of the
plant that could cause new growth, shall be removed from the
premises upon which it is located until cleaned of such weed
seed or plant parts, except that such contaminated soil may be
used for restrictive non-planting purposes upon permission and
under direction of the county weed supervisor or a
representative of the Utah Department of Agriculture and Food.

9. Noxious Weeds Distributed or Sold for Any Purpose.

a. It shall be unlawful for any person, company or
corporation to sell, barter or give away any noxious weed plants
or seeds for any purpose.

10. Livestock.

a. No livestock to which grain, hay, or other forage
containing noxious weed seeds has been fed shall be permitted
to range or graze upon fields other than those upon which they
have been so fed for a period of 72 hours following such
feeding. During such period, they shall be fed materials which
are not contaminated with noxious weed seeds.

R68-9-5. Reports From Counties.

A. The Board of County Commissioners of each county,
with the aid of their county Weed Board and their County Weed
Supervisor, shall submit an "Annual Progress Report of County
Noxious Weed Control Program" to the Commissioner of
Agriculture and Food by January 15 of each year, covering the
activities of the previous calendar year. A prescribed form for
this report shall be supplied by the Commissioner.

R68-9-6. Notices.

A. General and individual notices pertaining to the control
and prevention of noxious weeds shall be substantially of the
types prescribed herein; namely, General Notice to Control
Noxious Weeds, Individual Notice to Control Noxious Weeds,
and Notification of Noxious Weed Lien Assessment.

1. General Notice To Control Noxious Weeds.

A general public notice shall be posted by the County
Weed Board in at least three public places within the county and
be published in one or more newspapers of general circulation
throughout the county, on or before May 1 of each year and at
any other times the County Weed Board determines. Such
public notice shall state that it is the duty of every property
owner to control and prevent the spread of noxious weeds on
any land in his possession, or under his control, and shall serve
as a warning that if he fails to comply with this notice, enforced
weed control measures may be imposed at the direction of
county authorities. Such general notice shall also include a list
of weeds declared noxious for the State of Utah and for said
county, if any.

2. Individual Notice to Control Noxious Weeds.

Following publication of a general notice, if a County
Weed Board determines that definite weed control measures are
required to control noxious weeds on a particular property, the
Board shall cause an individual notice to be served upon the
owner or the person in possession of said property, giving
specific instructions concerning when and how the noxious

weeds are to be controlled within a specified period of time.
The individual notice shall also inform the property owner or
operator of legal action which may be taken against him if he
fails to comply with said notice.

3. Notification of Noxious Weed Lien Assessment.

If it is deemed advisable, the Board of County
Commissioners may cause noxious weeds to be controlled on a
particular property and any expenses incurred by the county
shall be paid by the owner of record or the person in possession
of the property. A notice shall be provided such person,
showing an itemized cost statement of the labor and materials
necessarily used in the work of said control measures. This
notice shall also state that the expense constitutes a lien against
the property and shall be added to the general taxes unless
payment is made to the County Treasurer within 90 days.

KEY: weed control
November 3, 1997
Notice of Continuation June 9, 2008
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R68. Agriculture and Food, Plant Industry.
R68-16. Quarantine Pertaining to Pine Shoot Beetle,
Tomicus piniperda.
R68-16-1. Authority.

A. Promulgated under authority of Subsection 4-2-2(1)(k),
and Section 4-35-9.

B. Refer to the Notice of Quarantine, Pine Shoot Beetle,
Tomicus piniperda (Linnaeus), Effective December 28, 1992,
issued by Utah Department of Agriculture and Food.

R68-16-2. Pest.

Pine Shoot Beetle, Tomicus Piniperda (Linnaeus), a beetle,
family Scolytidae, is a serious pest of pine trees, and also known
to damage fir, larch, and spruce trees by attacking the trunks and
stems.

R68-16-3. Areas Under Quarantine.

A. The counties in the states listed below are hereby
considered quarantined areas due to the confirmed presence of
the Pine Shoot Beetle, Tomicus piniperda (Linnaeus):

1. Illinois: Kane County

2. Indiana: Allen, Elkhart, Fulton, Jasper, Kosciusko,
LaGrange, Lake, Laporte, Marshall, Newton, Noble Porter,
Pulaski, St. Joseph, Starke, Stueben, Wells and Whitley
counties.

3. Michigan:
counties.

4. New York: Erie and Niagara counties.

5. Ohio: Ashland, Ashtabula, cuyahoga, Geauga, Huron,
Lake, Lorain, Mahoning, Medina, Portage, Richland, Summit,
Trumbull, and Wayne counties.

6. Pennsylvania: Crawford, Erie, and Lawrence counties.

B. Any areas not mentioned above and subsequently found
to be infested.

Cass, Monroe, St. Joseph and Barrien

R68-16-4. Articles and Commodities Under Quarantine.

The following are hereby declared to be regulated articles,
hosts, and possible carriers of the Pine Shoot Beetle:

A. The Pine Shoot Beetle, Tomicus piniperda (Linnaeus),
in any living stage of development.

B. Plants of the genus Pinus spp. whether balled and
burlapped or cut live for use as Christmas trees.

C. Timber or whole log forms of the genus Pinus spp.,
Abies spp., Larix spp., and Picea spp. with bark intact.

D. Ornamental foliage from the genus Pinus spp.

E. Any other plant, plant part, article, or means of
conveyance when it is determined by the Commissioner of the
Department of Agriculture and Food or the Commissioner's duly
authorized agent to present a hazard of spreading live Pine
Shoot Beetle due to infestation or exposure to infestation by
Pine Shoot Beetle.

R68-16-5. Restrictions.

A. All articles and commodities under quarantine are
prohibited entry into Utah from an area under quarantine with
the following exceptions:

1. From uninfested areas of the states listed in R68-16-3
when accompanied by a certificate of origin stating the origin of
the material and that the plant material originated from an area
not known to be infested with the Pine Shoot Beetle.

2. Regulated logs and lumber may be permitted entry only
when such articles are certified by an authorized state or federal
inspector to have been fumigated in accordance with the
following schedule: Logs and lumber may be treated with
methyl bromide at normal atmospheric pressure with 48 g/m3 (3
Ibs/1000 ft.3) for 16 hours at 21 C (70 F), or above, or 80 g/m3
(5 1b./1000 ft. 3) for 16 hours at 4.5 -22.5 C (40 -69 F).
Additionally, such treated articles shall be protected from
reinfestation prior to shipping and an official fumigation

certificate signed by or bearing a facsimile signature of the
authorized agricultural inspection official of the state of origin
shall accompany each load or lot of regulated articles so
fumigated. Such certificate shall include, but not be limited to
the following information: Verification that the articles were
fumigated, the date, the exact location or place of fumigation
and the dosage of the fumigant used.

R68-16-6. Disposition of Violations.

Any or all shipments or lots of quarantined articles or
commodities listed in R68-16-4, arriving in Utah in violation of
this quarantine shall immediately be sent out of the state,
destroyed, or treated by a method and in a manner as directed by
the Commissioner of the Utah Department of Agriculture and
Food or his agent. Treatment shall be performed at the expense
of the owner, or owners, or their duly authorized agent.

KEY: quarantine
1994
Notice of Continuation June 9, 2008

4-2-2(1)(k)
4-35-9
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R81. Alcoholic Beverage Control, Administration.
R81-1. Scope, Definitions, and General Provisions.
R81-1-1. Scope and Effective Date.

These rules are adopted pursuant to Section 32A-1-107(1),
and shall be interpreted so as to be consistent with the Alcoholic
Beverage Control Act. These rules shall govern the department
and all licensees and permittees of the commission.

R81-1-2. Definitions.

Definitions of terms in the Act are used in these rules,
except where the context of the terms in these rules clearly
indicates a different meaning.

(1) "ACT" means the Alcoholic Beverage Control Act,
Title 32A.

(2) "BAR" means a service structure maintained on a
licensed premises to furnish glasses, ice and setups and to mix
and serve liquor and to serve beer.

(3) "COMMISSION" means the Utah Alcoholic Beverage
Control Commission.

(4) "COUNTER" means a level surface on which patrons
consume food.

(5) "DECISION OFFICER" means a person who has been
appointed by the commission or the director of the Department
of Alcoholic Beverage Control to preside over the prehearing
phase of all disciplinary actions, and, in all cases not requiring
an evidentiary hearing.

(6) "DEPARTMENT" or "DABC" means the Utah
Department of Alcoholic Beverage Control.

(7) "DIRECTOR" means the director of the Department of
Alcoholic Beverage Control.

(8) "DISCIPLINARY ACTION" means the process by
which violations of the Act and these rules are charged and
adjudicated, and by which administrative penalties are imposed.

(9) "DISPENSING SYSTEM" means a dispensing system
or device which dispenses liquor in controlled quantities not
exceeding 1.5 ounces and has a meter which counts the number
of pours served.

(10) "GUEST ROOM" means a space normally utilized by
anatural person for occupancy, usually a traveler who lodges at
an inn.

(11) "HEARING OFFICER" or "PRESIDING OFFICER"
means a person who has been appointed by the commission or
the director to preside over evidentiary hearings in disciplinary
actions, and who is authorized to issue written findings of fact,
conclusions oflaw, and recommendations to the commission for
final action.

(12) "LETTER OF ADMONISHMENT" is a written
warning issued by a decision officer to a respondent who is
alleged to have violated the Act or these rules.

(13) "M ANAGER" means a person chosen or appointed to
manage, direct, or administer the affairs of another person,
corporation, or company.

(14) "MEMBER" means an individual who regularly pays
dues to a private club. Member does not include any corporation
or other business enterprise or association, or any other group or
association.

(15) "POINT OF SALE" means that portion of a package
agency, restaurant, limited restaurant, airport lounge, on-premise
banquet premises, private club, on-premise beer retailer, single
event permitted area, temporary special event beer permitted
area, or public service special use permitted area that has been
designated by the department as an alcoholic beverage selling
area. It also means that portion of an establishment that sells
beer for off-premise consumption where the beer is displayed or
offered for sale.

(16) "REASONABLE" means ordinary and usual thinking,
speaking, or acting, which is fit and appropriate to the end in
view.

(17) "RESPONDENT" means a department licensee, or

permittee, or employee or agent of a licensee or permittee, or
other entity against whom a letter of admonishment or notice of
agency action is directed.

(18) "STAFF" or "authorized staff member" means a
person duly authorized by the director of the department to
perform a particular act.

(19) "UTAH ALCOHOLIC BEVERAGE CONTROL
LAWS" means any Utah statutes, commission rules and
municipal and county ordinances relating to the manufacture,
possession, transportation, distribution, sale, supply, wholesale,
warehousing, and furnishing of alcoholic beverages.

(20) "VIOLATION REPORT" means a written report from
any law enforcement agency or authorized department staff
member alleging a violation of the Utah Alcoholic Beverage
Control Act or rules of the commission by a department
licensee, or permittee, or employee or agent of a licensee or
permittee or other entity.

(21) "WARNING SIGN" means a sign no smaller than six
inches high by twelve inches wide, with print no smaller than
one half inch bold letters and clearly readable, stating:
"Warning: Driving under the influence of alcohol or drugs is a
serious crime that is prosecuted aggressively in Utah."

R81-1-3. General Policies.

(1) Official State Label.

Pursuant to Section 32A-1-109(6)(m), the department shall
affix an official state label to every container of liquor that is at
least 187 ml sold in the state, and to every box containing
containers of liquor under 187 ml in size. Removal of the label
is prohibited.

(2) Labeling.

No licensee or permittee shall sell or deliver any alcoholic
beverage in containers not marked, branded or labeled in
conformity with regulations enacted by the agencies of the
United States government pertaining to labeling and advertising.

(3) Manner of Paying Fees.

Payment of all fees for licenses or permits, or renewals
thereof, shall be made in legal tender of the United States of
America, certified check, bank draft, cashier's check, United
States post office money order, or personal check.

(4) Copy of Commission Rules.

Copies of the commission rules shall be available at the
department's office, 1625 South 900 West, P. O. Box 30408,
Salt Lake City, Utah 84130-0408 for an administrative cost of
$20 per copy, or on the department's website at
http://www.abc.utah.gov.

(5) Interest Assessment on Delinquent Accounts.

The department may assess the legal rate of interest
provided in Sections 15-1-1 through -4 for any debt or
obligation owed to the department by a licensee, permittee,
package agent, or any other person.

(6) Returned Checks.

(a) The department will assess a $20 charge for any check
payable to the department returned for the following reasons:

(1) insufficient funds;

(ii) refer to maker; or

(iii) account closed.

(b) Receipt of a check payable to the department which is
returned by the bank for any of the reasons listed in Subsection
(6)(a) may result in the immediate suspension of the license,
permit, or operation of the package agency of the person
tendering the check until legal tender of the United States of
America, certified check, bank draft, cashier's check, or United
States post office money order is received at the department
offices, 1625 South 900 West, Salt Lake City, Utah, plus the
$20 returned check charge. Failure to make good the returned
check and pay the $20 returned check charge within thirty days
after the license, permit, or operation of the package agency is
suspended, is grounds for revocation of'the license or permit, or
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termination of the package agency contract, and the forfeiture of
the licensee's, permittee's, or package agent's bond.

(c) In addition to the remedies listed in Subsection (6)(b),
the department shall require that the licensee, permittee, or
package agent transact business with the department on a "cash
only" basis under the following guidelines:

(i) Except as provided in Subsection (6)(c)(ii):

(A) two or more returned checks received by the
department from or on behalf of a licensee, permittee, or
package agent within three consecutive months shall require that
the licensee, permittee, or package agent be on "cash only"
status for a period of three to six consecutive months from the
date the department received notice of the second returned
check;

(B) one returned check received by the department from or
on behalf of a licensee, permittee, or package agent within six
consecutive months after the licensee, permittee, or package
agent has come off "cash only" status shall require that the
licensee, permittee, or package agent be returned to "cash only"
status for an additional period of six to 12 consecutive months
from the date the department received notice of the returned
check;

(C) onereturned check received by the department from or
on behalf of a licensee, permittee, or package agent at any time
after the licensee, permittee, or package agent has come off
"cash only" status for a second time shall require that the
licensee, permittee, or package agent be on "cash only" for an
additional period of 12 to 24 consecutive months from the date
the department received notice of the returned check;

(D) areturned check received by the department from or
on behalf of an applicant for a license, permit, or package
agency for either an application or initial license or permit fee
shall require that the applicant be on "cash only" status for a
period of three consecutive months from the date the department
received notice of the returned check;

(E) areturned check received by the department from or
on behalf of a licensee or permittee for a license or permit
renewal fee shall require that the licensee or permittee be on
"cash only" status for a period of three consecutive months from
the date the department received notice of the returned check;

(ii) areturned check received by the department from or on
behalf of an applicant for or holder of a single event permit or
temporary special event beer permit shall require that the person
or entity that applied for or held the permit be on "cash only"
status for any future events requiring permits from the
commission that are conducted within a period of up tol8
consecutive months from the date the department received
notice of the returned check;

(iii) in instances where the department has discretion with
respect to the length of time a licensee, permittee, or package
agent is on "cash only" status, the department may take into
account:

(A) the dollar amount of the returned check(s);

(B) the length of time required to collect the amount owed
the department;

(C) the number of returned checks received by the
department during the period in question; and

(D) the amount of the licensee, permittee, or package
agency bond on file with the department in relation to the dollar
amount of the returned check(s).

(iv) for purposes of this Subsection (6)(c), a licensee,
permittee, or package agent that is on "cash only" status may
make payments to the department in cash, with a cashier's check,
or with a current debit card with an authorized pin number; and

(v) the department may immediately remove a licensee,
permittee, or package agent from "cash only" status if it is
determined that the cause of the returned check was due to bank
error, and was not the fault of the person tendering the check.

(d) In addition to the remedies listed in Subsections (6)(a),

(b) and (c), the department may pursue any legal remedies to
effect collection of any returned check.

(7) Disposition of unsaleable merchandise.

The department, after determining that certain alcoholic
products are distressed or unsaleable, but consumable, may
make those alcoholic products available to the Utah Department
of Public Safety for education or training purposes.

All merchandise made available to the Utah Department of
Public Safety must be accounted for as directed by the
Department of Alcoholic Beverage Control.

R81-1-4. Employees.
The department is an Equal Opportunity Employer.

R81-1-5. Notice of Public Hearings and Meetings.

Notice of all department meetings and public hearings,
other than disciplinary hearings, shall be done in the following
manner:

(1) The public notice shall specify the date, time, agenda,
and location of each hearing or meeting.

(2) In the case of public meetings, notice shall be made as
provided in Section 52-4-202.

(3) In the case of hearings, other than disciplinary
hearings, public notice shall be made not less than ten days prior
to the hearing.

(4) The procedure for posting public notice and the
definition of public meeting for purposes of these rules, shall be
the same as provided in Section 52-4-202.

R81-1-6. Violation Schedule.

(1) Authority. This rule is pursuant to Sections 32A-1-
107(1)(c)(i), 32A-1-107(1)(e), 32A-1-107(4)(b), 32A-1-119(5),
(6) and (7). These provisions authorize the commission to
establish criteria and procedures for imposing sanctions against
licensees and permittees and their officers, employees and
agents who violate statutes and commission rules relating to
alcoholic beverages. For purposes of this rule, holders of
certificates of approval are also considered licensees. The
commission may revoke or suspend the licenses or permits, and
may impose a fine against a licensee or permittee in addition to
or in lieu of a suspension. The commission also may impose a
fine against an officer, employee or agent of a licensee or
permittee.  Violations are adjudicated under procedures
contained in Section 32A-1-119 and disciplinary hearing
Section R81-1-7.

(2) General Purpose. This rule establishes a schedule
setting forth a range of penalties which may be imposed by the
commission for violations of the alcoholic beverage laws. It
shall be used by department decision officers in processing
violations, and by presiding officers in charging violations, in
assisting parties in settlement negotiations, and in
recommending penalties for violations. The schedule shall be
used by the commission in rendering its final decisions as to
appropriate penalties for violations.

(3) Application of Rule.

(a) This rule governs violations committed by all
commission licensees and permittees and their officers,
employees and agents except single event permittees.
Violations by single event permittees and their employees and
agents are processed under Section 32A-7-106.

(b) This rule does not apply to situations where a licensee
or permittee fails to maintain the minimum qualifications
provided by law for holding a license or permit. These might
include failure to maintain a bond or insurance, or a conviction
for a criminal offense that disqualifies the licensee or permittee
from holding the license or permit. These are fundamental
licensing and permitting requirements and failure to maintain
them may result in immediate suspension or forfeiture of the
license or permit. Thus, they are not processed in accordance
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with the Administrative Procedures Act, Title 63, Chapter 46b
or Section R81-1-7. They are administered by issuance of an
order to show cause requiring the licensee or permittee to
provide the commission with proof of qualification to maintain
their license or permit.

(c) If a licensee or permittee has not received a letter of
admonishment, as defined in Sections R81-1-2 and R81-1-
7(2)(b), or been found by the commission to be in violation of
Utah statutes or commission rules for a period of 36 consecutive
months, its violation record shall be expunged for purposes of
determining future penalties sought. The expungement period
shall run from the date the last offense was finally adjudicated
by the commission.

(d) In addition to the penalty classifications contained in
this rule, the commission may:

(i) upon revocation of a license or permit, take action to
forfeit the bond of any licensee or permittee;

(ii) prohibit an officer, employee or agent of a licensee or
permittee from serving, selling, distributing, manufacturing,
wholesaling, warehousing, or handling alcoholic beverages in
the course of employment with any commission licensee or
permittee for a period determined by the commission;

(iii) order the removal of a manufacturer's, supplier's or
importer's products from the department's sales list and a
suspension of the department's purchase of those products for a
period determined by the commission if the manufacturer,
supplier, or importer directly committed the violation, or
solicited, requested, commanded encouraged, or intentionally
aided another to engage in the violation.

(iv) require a licensee to have a written responsible alcohol
service plan as provided in R81-1-24.

(e) When the commission imposes a fine or administrative
costs, it shall establish a date on which the payment is due.
Failure of a licensee or permittee or its officer, employee or
agent to make payment on or before that date shall result in the
immediate suspension of the license or permit or the suspension
of the employment of the officer, employee or agent to serve,
sell, distribute, manufacture, wholesale, warehouse or handle
alcoholic beverages with any licensee or permittee until payment
is made. Failure of a licensee or permittee to pay a fine or
administrative costs within 30 days of the initial date established
by the commission shall result in the issuance of an order to
show cause why the license or permit should not be revoked and
the licensee's or permittee's compliance bond forfeited. The
commission shall consider the order to show cause at its next
regularly scheduled meeting.

(f) Violations of any local ordinance are handled by each
individual local jurisdiction.

(4) Penalty Schedule. The department and commission
shall follow these penalty range guidelines:

(a) Minor Violations. Violations of this category are lesser
in nature and relate to basic compliance with the laws and rules.
If not corrected, they are sufficient cause for action. Penalty
range: Verbal warning from law enforcement or department
compliance officer(s) to revocation of the license or permit
and/or up to a $25,000 fine. A record of any letter of
admonishment shall be included in the licensee's or permittee's
and the officer's, employee's or agent's violation file at the
department to establish a violation history.

(i) First occurrence involving a minor violation: the
penalty shall range from a verbal warning from law enforcement
or department compliance officer(s), which is documented to a
letter of admonishment to the licensee or permittee and the
officer, employee or agent involved. Law enforcement or
department compliance officer(s) shall notify management of the
licensee or permittee when verbal warnings are given.

(ii) Second occurrence of any type of minor violation: a
written investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department. The

penalty shall range from a $100 to $500 fine for the licensee or
permittee, and a letter of admonishment to a $25 fine for the
officer, employee or agent.

(iii) Third occurrence of any type of minor violation: a
one to five day suspension of the license or permit and
employment of the officer, employee or agent, and/or a $200 to
$500 fine for the licensee or permittee and up to a $50 fine for
the officer, employee or agent.

(iv) More than three occurrences of any type of minor
violation: a six day suspension to revocation of the license or
permit and a six to ten day suspension of the employment of the
officer, employee or agent, and/or a $500 to $25,000 fine for the
licensee or permittee and up to a $75 fine for the officer,
employee or agent.

(v) If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the monetary penalties for each of the charges
in their respective categories. If other minor violations are
discovered during the same investigation, a verbal warning shall
be given for each violation on a first occurrence. If the same
type of violation is reported more than once during the same
investigation, the violations shall be charged as a single
occurrence.

(b) Moderate Violations. Violations of this category
demonstrate a general disregard for the laws or rules. Although
the gravity of the acts are not viewed in the same light as in the
serious and grave categories, they are still sufficient cause for
action. Penalty range: Written investigation report from law
enforcement or department compliance officer(s) shall be
forwarded to the department on the first occurrence. The
penalty shall range from a letter of admonishment to revocation
of the license or permit and/or up to a $25,000 fine.

(i) First occurrence involving a moderate violation: a
written investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department. The
penalty shall range from a letter of admonishment to a $1000
fine for the licensee or permittee, and a letter of admonishment
to a $50 fine for the officer, employee or agent.

(i1) Second occurrence of any type of moderate violation:
a three to ten day suspension of the license or permit and a three
to ten day suspension of the employment of the officer,
employee or agent, and/or a $500 to $1000 fine for the licensee
or permittee and up to a $75 fine for the officer, employee or
agent.

(iii) Third occurrence of any type of moderate violation:
a ten to 20 day suspension of the license or permit and a ten to
20 day suspension of the employment of the officer, employee
or agent, and/or a $1000 to $2000 fine for the licensee or
permittee and up to a $100 fine for the officer, employee or
agent.

(iv) More than three occurrences of any type of moderate
violation: a 15 day suspension to revocation of the license or
permit and a 15 to 30 day suspension of the employment of the
officer, employee or agent, and/or a $2000 to $25,000 fine for
the licensee or permittee and up to a $150 fine for the officer,
employee or agent.

(v) If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the sum of the monetary penalties for each of
the charges in their respective categories.

(vi) If the same type of violation is reported more than
once during the same investigation, the violations shall be
charged as a single occurrence.

(c) Serious Violations. Violations of this category directly
or indirectly affect or potentially affect the public safety, health
and welfare, or may involve minors. Penalty range: Written
investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department on
the first occurrence. The penalty shall range from a five day
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suspension to revocation of the license or permit and/or up to a
$25,000 fine.

(i) First occurrence involving a serious violation: written
investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department. The
penalty shall range from a five to 30 day suspension of the
license or permit and a five to 30 day suspension of the
employment of the officer, employee or agent, and/or a $500 to
$3000 fine for the licensee or permittee and up to a $100 fine for
the officer, employee or agent.

(i1) Second occurrence of any type of serious violation: a
ten to 90 day suspension of the license or permit and a ten to 90
day suspension of the employment of the officer, employee or
agent, and/or a $1000 to $9000 fine for the licensee or permittee
and up to a $150 fine for the officer, employee or agent.

(iii) More than two occurrences of any type of serious
violation: a 15 day suspension to revocation of the license or
permitand a 15 to 120 day suspension of the employment of the
officer, employee or agent, and/or a $9000 to $25,000 fine for
the licensee or permittee and up to a $500 fine for the officer,
employee or agent.

(iv) If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the sum of the monetary penalties for each of
the charges in their respective categories.

(v) Ifthe same type of violation is reported more than once
during the same investigation, the violations shall be charged as
a single occurrence.

(d) Grave Violations. Violations of this category pose or
potentially pose, a grave risk to public safety, health and
welfare, or may involve lewd acts prohibited by title 32A, fraud,
deceit, willful concealment or misrepresentation of the facts,
exclusion of competitors' products, unlawful tied house trade
practices, commercial bribery, interfering or refusing to
cooperate with authorized officials in the discharge of their
duties, unlawful importations, or industry supplying liquor to
persons other than the department and military installations.
Penalty range:  Written investigation report from law
enforcement or department compliance officer(s) shall be
forwarded to the department on the first occurrence. The
penalty shall range from a ten day suspension to revocation of
the license or permit and/or up to a $25,000 fine.

(i) First occurrence involving a grave violation: written
investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department. The
penalty shall range from a ten day suspension to revocation of
the license or permit and a 10 to 120 day suspension of the
employment of the officer, employee or agent, and/or a $1000
to $25,000 fine to the licensee or permittee and up to a $300
fine for the officer, employee or agent.

(ii)) More than one occurrence of any type of grave
violation: a fifteen day suspension to revocation of the license
or permit, and a 15 to 180 day suspension of the employment of
the officer, employee or agent and/or a $3000 to $25,000 fine
for the licensee or permittee and up to a $500 fine for the
officer, employee or agent.

(iii) If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the sum of the monetary penalties for each of
the charges in their respective categories.

(iv) If the same type of violation is reported more than
once during the same investigation, the violations shall be
charged as a single occurrence.

(e) The following table summarizes the penalty ranges
contained in this section of the rule for licensees and permittees.

TABLE
Violation Warning Fine Suspension Revoke
Degree and Verbal/Written $ Amount No. of Days License
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Frequency
Minor
1st X X
2nd 100 to 500
3rd 200 to 500 1 to5
Over 3 500 to 25,000 6 to X
Moderate
1st X to 1,000
2nd 500 to 1,000 3 to 10
3rd 1,000 to 2,000 10 to 20
Over 3 2,000 to 25,000 15 to X
Serious
1st 500 to 3,000 5 to 30
2nd 1,000 to 9,000 10 to 90
Over 2 9,000 to 25,000 15 to X
Grave
1st 1,000 to 25,000 10 to X
Over 1 3,000 to 25,000 15 to X

(f) The following table summarizes the penalty ranges
contained in this section of the rule for officers, employees or
agents of licensees and permittees.

TABLE
Violation Warning Fine Suspension
Degree and Verbal/Written $ Amount No. of Days
Frequency
Minor
1st X X
2nd X to 25
3rd to 50 1 to 5
Over 3 to 75 6 to 10
Moderate
1st X to 50
2nd to 75 3 to 10
3rd to 100 10 to 20
Over 3 to 150 15 to 30
Serious
1st to 100 5 to 30
2nd to 150 10 to 90
Over 2 to 500 15 to 120
Grave
1st to 300 10 to 120
Over 1 to 500 15 to 180

(5) Aggravating and Mitigating Circumstances. The
commission and presiding officers may adjust penalties within
penalty ranges based upon aggravating or mitigating
circumstances. Examples of mitigating circumstances are: no
prior violation history, good faith effort to prevent a violation,
existence of written policies governing employee conduct, and
extraordinary cooperation in the violation investigation that
shows the licensee or permittee and the officer, employee or
agent of the licensee or permittee accepts responsibility.
Examples of aggravating circumstances are: prior warnings
about compliance problems, prior violation history, lack of
written policies governing employee conduct, multiple
violations during the course of the investigation, efforts to
conceal a violation, intentional nature of the violation, the
violation involved more than one patron or employee, the
violation involved a minor and, if so, the age of the minor, and
whether the violation resulted in injury or death.

(6) Violation Grid. A violation grid describing each
violation of the alcoholic beverage control laws, the statutory
and rule reference, and the degree of seriousness of each
violation is available for public inspection in the department's
administrative office. A copy will be provided upon request at
reproduction cost. It is entitled "Alcoholic Beverage Control
Commission Violation Grid" (2007 edition) and is incorporated
by reference as part of this rule.
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R81-1-7. Disciplinary Hearings.

(1) General Provisions.

(a) This rule is promulgated pursuant to Section 32A-1-
107(1)(c)(i) and shall govern the procedure for disciplinary
actions under the jurisdiction of the commission. Package
agencies are expressly excluded from the provisions of'this rule,
and are governed by the terms of the package agency contract.

(b) Liberal Construction. Provisions of this rule shall be
liberally construed to secure just, speedy and economical
determination of all issues presented in any disciplinary action.

(c) Emergency Adjudication Proceedings. The department
or commission may issue an order on an emergency basis
without complying with the Utah Administrative Procedures Act
in accordance with the procedures outlined in Section 63-46b-
20.

(d) Utah Administrative Procedures Act. Proceedings
under this rule shall be in accordance with Title 63, Chapter
46b, Utah Administrative Procedures Act (UAPA), and Sections
32A-1-119 and -120.

(e) Penalties.

(i) This rule shall govern the imposition of any penalty
against a commission licensee, permittee, or certificate of
approval holder, an officer, employee or agent of a licensee,
permittee, or certificate of approval holder, and a manufacturer,
supplier or importer whose products are listed in this state.

(ii) Penalties may include a letter of admonishment,
imposition of a fine, the suspension or revocation of a
commission license, permit, or certificate of approval, the
requirement that a licensee have a written responsible alcohol
service plan as provided in R81-1-24, the assessment of costs of
action, an order prohibiting an officer, employee or agent of a
licensee, permittee, or certificate of approval holder, from
serving, selling, distributing, manufacturing, wholesaling,
warehousing, or handling alcoholic beverages in the course of
employment with any commission licensee, permittee, or
certificate of approval holder for a period determined by the
commission, the forfeiture of bonds, an order removing a
manufacturer's, supplier's or importer's products from the
department's sales list and a suspension of the department's
purchase of those products for a period determined by the
commission, and an order removing the products of a certificate
of approval holder from the state approved sales list, and a
suspension of the purchase of the products in the state.

(iii) Department administrative costs are the hourly pay
rate plus benefits of each department employee involved in
processing and conducting the adjudicative proceedings on the
violation, an hourly charge for department overhead costs, the
amount billed the department by an independent contractor for
services rendered in conjunction with an adjudicative
proceeding, and any additional extraordinary or incidental costs
incurred by the department. The commission may also assess
additional costs if a respondent fails to appear before the
commission at the final stage of the adjudicative process.
Department overhead costs are calculated by taking the previous
year's total department expenditures less staff payroll charges
expended on violations, dividing it by the previous year's total
staff hours spent on violations, and multiplying this by a rate
derived by taking the previous year's total staff payroll spent on
violations to the previous year's total payroll of all office
employees. The overhead cost figure shall be recalculated at the
beginning of each fiscal year.

(f) Perjured Statements. Any person who makes any false
or perjured statement in the course of a disciplinary action is
subject to criminal prosecution under Section 32A-12-304.

(g) Service. Service of any document shall be satisfied by
service personally or by certified mail upon any respondent, or
upon any officer or manager of a corporate or limited liability
company respondent, or upon an attorney for a respondent, or
by service personally or by certified mail to the last known

address of the respondent or any of the following:

(i) Service personally or by certified mail upon any
employee working in the respondent's premises; or

(ii) Posting of the document or a notice of certified mail
upon a respondent's premises; or

(iii) Actual notice. Proof of service shall be satisfied by a
receipt of service signed by the person served or by a certificate
of service signed by the person served, or by certificate of
service signed by the server, or by verification of posting on the
respondent's premises.

(h) Filing of Pleadings or Documents. Filing by a
respondent of any pleading or document shall be satisfied by
timely delivery to the department office, 1625 South 900 West,
Salt Lake City, or by timely delivery to P. O. Box 30408, Salt
Lake City, Utah 84130-0408.

(i) Representation. A respondent who is not a corporation
or limited liability company may represent himself in any
disciplinary action, or may be represented by an agent duly
authorized by the respondent in writing, or by an attorney. A
corporate or limited liability company respondent may be
represented by a member of the governing board of the
corporation or manager of the limited liability company, or by
a person duly authorized and appointed by the respondent in
writing to represent the governing board of the corporation or
manager of the limited liability company, or by an attorney.

(j) Presiding Officers.

(i) The commission or the director may appoint presiding
officers to receive evidence in disciplinary proceedings, and to
submit to the commission orders containing written findings of
fact, conclusions of law, and recommendations for commission
action.

(ii) If fairness to the respondent is not compromised, the
commission or director may substitute one presiding officer for
another during any proceeding.

(iii) A person who acts as a presiding officer at one phase
of a proceeding need not continue as presiding officer through
all phases of a proceeding.

(iv) Nothing precludes the commission from acting as
presiding officer over all or any portion of an adjudication
proceeding.

(v) At any time during an adjudicative proceeding the
presiding officer may hold a conference with the department and
the respondent to:

(A) encourage settlement;

(B) clarify issues;

(C) simplify the evidence;

(D) expedite the proceedings; or

(E) facilitate discovery, if a formal proceeding.

(k) Definitions. The definitions found in Sections 32A-1-
105 and Title 63, Chapter 46b apply to this rule.

(1) Computation of Time. The time within which any act
shall be done shall be computed by excluding the first day and
including the last day, unless the last day is a Saturday, Sunday,
or state or federal holiday, in which case the next business day
shall count as the last day.

(m) Default.

(i) The presiding officer may enter an order of default
against a respondent if the respondent in an adjudicative
proceeding fails to attend or participate in the proceeding.

(ii) The order shall include a statement of the grounds for
default, and shall be mailed to the respondent and the
department.

(iii) A defaulted respondent may seek to have the default
order set aside according to procedures outlined in the Utah
Rules of Civil Procedure.

(iv) After issuing the order of default, the commission or
presiding officer shall conduct any further proceedings
necessary to complete the adjudicative proceeding without the
participation of the respondent in default and shall determine all
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issues in the adjudicative proceeding, including those affecting
the defaulting respondent.

(2) Pre-adjudication Proceedings.

(a) Staff Screening. Upon receipt of a violation report, a
decision officer of the department shall review the report, and
the alleged violator's violation history, and in accordance with
R81-1-6, determine the range of penalties which may be
assessed should the alleged violator be found guilty of the
alleged violation.

(b) Letters of Admonishment. Because letters of
admonishment are not "state agency actions" under Section 63-
46b-1(1)(a), no adjudicative proceedings are required in
processing them, and they shall be handled in accordance with
the following procedures:

(i) Ifthe decision officer of the department determines that
the alleged violation does not warrant an administrative fine, or
suspension or revocation of the license, permit, or certificate of
approval, or action against an officer, employee or agent of a
licensee, permittee, or certificate of approval holder, or against
a manufacturer, supplier or importer of products listed in this
state, a letter of admonishment may be sent to the respondent.

(i1) A letter of admonishment shall set forth in clear and
concise terms:

(A) The case number assigned to the action;

(B) The name of the respondent;

(C) The alleged violation, together with sufficient facts to
put a respondent on notice of the alleged violations and the
name of the agency or staff member making the report;

(D) Notice that a letter of admonishment may be
considered as a part of the respondent's violation history in
assessing appropriate penalties in future disciplinary actions
against the respondent; and

(E) Notice that a rebuttal is permitted under these rules
within ten days of service of the letter of admonishment.

(F) Notice that the letter of admonishment is subject to the
approval of the commission.

(iii) A copy of the law enforcement agency or department
staff report shall accompany the letter of admonishment. The
decision officer shall delete from the report any information that
might compromise the identity of a confidential informant or
undercover agent.

(iv) A respondent may file a written rebuttal with the
department within ten days of service of the letter of
admonishment. The rebuttal shall be signed by the respondent,
or by the respondent's authorized agent or attorney, and shall set
forth in clear and concise terms:

(A) The case number assigned to the action;

(B) The name of the respondent;

(C) Any facts in defense or mitigation of the alleged
violation, and a brief summary of any attached evidence. The
rebuttal may be accompanied by supporting documents,
exhibits, or signed statements.

(v) If the decision officer is satisfied, upon receipt of a
rebuttal, that the letter of admonishment was not well taken, it
may be withdrawn and the letter and rebuttal shall be expunged
from the respondent's file. Letters of admonishment so
withdrawn shall not be considered as a part of the respondent's
violation history. If no rebuttal is received, or if the decision
officer determines after receiving a rebuttal that the letter of
admonishment is justified, the matter shall be submitted to the
commission for final approval. Upon commission approval, the
letter of admonishment, together with any written rebuttal, shall
be placed in the respondent's department file and may be
considered as part of the respondent's violation history in
assessing appropriate penalties in future disciplinary actions
against the respondent. If the commission rejects the letter of
admonishment, it may either direct the decision officer to
dismiss the matter, or may direct that an adjudicative proceeding
be commenced seeking a more severe penalty.

(vi) At any time prior to the commission's final approval
of a letter of admonishment, a respondent may request that the
matter be processed under the adjudicative proceeding process.

(¢) Commencement of Adjudicative Proceedings.

(i) Alleged violations shall be referred to a presiding
officer for commencement of adjudicative proceedings under the
following circumstances:

(A) the decision officer determines during screening that
the case does not fit the criteria for issuance of a letter of
admonishment under section (2)(b)(i);

(B) a respondent has requested that a letter of
admonishment be processed under the adjudicative proceeding
process; or

(C) the commission has rejected a letter of admonishment
and directed that an adjudicative proceeding be commenced
seeking a more severe penalty.

(i) All adjudicative proceedings shall commence as
informal proceedings.

(i) At any time after commencement of informal
adjudicative proceedings, but before the commencement of a
hearing, if the department determines that it will seek
administrative fines exceeding $3000, a suspension of the
license, permit or certificate of approval for more than ten days,
or a revocation of the license, permit, or certificate of approval
for the alleged violation(s), the presiding officer shall convert
the matter to a formal adjudicative proceeding.

(iv) Atany time before a final order is issued, a presiding
officer may convert an informal proceeding to a formal
proceeding if conversion is in the public interest and does not
unfairly prejudice the rights of any party.

(3) The Informal Process.

(a) Notice of agency action.

(i) Upon referral of a violation report from the decision
officer for commencement of informal adjudicative proceedings,
the presiding officer shall issue and sign a written "notice of
agency action" which shall set forth in clear and concise terms:

(A) The names and mailing addresses of all persons to
whom notice is being given by the presiding officer, and the
name, title, and mailing address of any attorney or employee
who has been designated to appear for the department;

(B) The department's case number;

(C) The name of the adjudicative proceeding, "DABC vs.

(D) The date that the notice of agency action was mailed,

(E) A statement that the adjudicative proceeding is to be
conducted informally according to the provisions of this rule
and Sections 63-46b-4 and -5 unless a presiding officer converts
the matter to a formal proceeding pursuant to Sections (2)(c)(iii)
or (iv) of this rule, in which event the proceeding will be
conducted formally according to the provisions of this rule and
Sections 63-46b-6 to -11;

(F) The date, time and place of any prehearing conference
with the presiding officer;

(G) A statement that a respondent may request a hearing
for the purpose of determining whether the violation(s) alleged
in the notice of agency action occurred, and if so, the penalties
that should be imposed;

(H) A statement that a respondent who fails to attend or
participate in any hearing may be held in default;

(I) A statement of the legal authority and jurisdiction
under which the adjudicative proceeding is to be maintained;

(J) A statement of the purpose of the adjudicative
proceeding and questions to be decided including:

() the alleged violation, together with sufficient facts to
put the respondent on notice of the alleged violation and the
name of the agency or department staff member making the
violation report;

(II) the penalty sought, which may include assessment of
costs under Section 32A-1-119(5)(c) and (d) if the respondent
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is found guilty of the alleged violation, and forfeiture of any
compliance bond on final revocation under Section 32A-1-
119(5)(f) if revocation is sought by the department;

(K) Any violation history of the respondent which may be
considered in assessing an appropriate penalty should the
respondent be found guilty of the alleged violation; and

(L) The name, title, mailing address, and telephone
number of the presiding officer.

(i) A copy of the law enforcement agency or staff report
shall accompany the notice of agency action. The presiding
officer shall delete from the report any information that might
compromise the identity of a confidential informant or
undercover agent.

(iii) The notice of agency action and any subsequent
pleading in the case shall be retained in the respondent's
department file.

(iv) The notice of agency action shall be mailed to each
respondent, any attorney representing the department, and, if
applicable, any law enforcement agency that referred the alleged
violation to the department.

(v) The presiding officer may permit or require pleadings
in addition to the notice of agency action. All additional
pleadings shall be filed with the presiding officer, with copies
sent by mail to each respondent and to the department.

(vi) Amendment to Pleading. The presiding officer may,
upon motion of the respondent or department made at or before
the hearing, allow any pleading to be amended or corrected.
Defects which do not substantially prejudice a respondent or the
department shall be disregarded.

(vii) Signing of Pleading. Pleadings shall be signed by the
department or respondent, or their authorized attorney or
representative, and shall show the signer's address and telephone
number. The signature shall be deemed to be a certification by
the signer that he has read the pleading and that he has taken
reasonable measures to assure its truth.

(b) The Prehearing Conference.

(i) The presiding officer may hold a prehearing conference
with the respondent and the department to encourage settlement,
clarify issues, simplify the evidence, or expedite the
proceedings.

(ii) All or part of any adjudicative proceeding may be
stayed at any time by a written settlement agreement signed by
the department and respondent or their authorized attorney or
representative, and by the presiding officer. The stay shall take
effect immediately upon the signing of the settlement agreement,
and shall remain in effect until the settlement agreement is
approved or rejected by the commission. No further action shall
be required with respect to any action or issue so stayed until the
commission has acted on the settlement agreement.

(iii) A settlement agreement approved by the commission
shall constitute a final resolution of all issues agreed upon in the
settlement. No further proceedings shall be required for any
issue settled. The approved settlement shall take effect by its
own terms and shall be binding upon the respondent and the
department. Any breach of a settlement agreement by a
respondent may be treated as a separate violation and shall be
grounds for further disciplinary action. Additional sanctions
stipulated in the settlement agreement may also be imposed.

(iv) If the settlement agreement is rejected by the
commission, the action shall proceed in the same posture as if
the settlement agreement had not been reached, except that all
time limits shall have been stayed for the period between the
signing of the agreement and the commission rejection of the
settlement agreement.

(v) If the matter cannot be resolved by settlement
agreement, the department shall notify the respondent and the
presiding officer whether it will seek administrative fines
exceeding $3000, a suspension of the license, permit or
certificate of approval for more than ten days, or a revocation of

the license, permit, or certificate of approval for the alleged
violation(s).

(vi) If the department does not seek administrative fines
exceeding $3000, a suspension of the license, permit, or
certificate of approval for more than ten days, or a revocation of
the license, permit, or certificate of approval for the alleged
violation(s), any hearing on the matter shall be adjudicated
informally.

(vii) If the department does seek administrative fines
exceeding $3000, a suspension of the license, permit, or
certificate of approval for more than ten days, or a revocation of
the license, permit, or certificate of approval for the alleged
violation(s), the presiding officer shall convert the matter to a
formal adjudicative proceeding, and any hearing on the matter
shall be adjudicated formally. The department may waive the
formal adjudicative proceeding requirement that the respondent
file a written response to the notice of agency action.

(c) The Informal Hearing.

(i) The presiding officer shall notify the respondent and
department in writing of the date, time and place of the hearing
at least ten days in advance of the hearing. Continuances of
scheduled hearings are not favored, but may be granted by the
presiding officer for good cause shown. Failure by a respondent
to appear at the hearing after notice has been given shall be
grounds for default and shall waive both the right to contest the
allegations, and the right to the hearing. The presiding officer
shall proceed to prepare and serve on respondent an order
pursuant to R81-1-7(3)(d).

(i) All hearings shall be presided over by the presiding
officer.

(iii) The respondent named in the notice of agency action
and the department shall be permitted to testify, present
evidence, and comment on the issues. Formal rules of evidence
shall not apply, however, the presiding officer:

(A) may exclude evidence that is irrelevant, immaterial or
unduly repetitious;

(B) shall exclude evidence privileged in the courts of
Utah;

(C)  shall recognize presumptions and inferences
recognized by law;

(D) may receive documentary evidence in the form of a
copy or excerpt if the copy or excerpt contains all the pertinent
portions of the original document;

(E) may take official notice of any facts that could be
judicially noticed under the Utah Rules of Evidence, of the
record of other proceedings before the commission, and of
technical or scientific facts within the commission's specialized
knowledge;

(F) may not exclude evidence solely because it is hearsay;
and

(G) may use his experience, technical competence, and
specialized knowledge to evaluate the evidence.

(iv) All testimony shall be under oath.

(v) Discovery is prohibited.

(vi) Subpoenas and orders to secure the attendance of
witnesses or the production of evidence shall be issued by the
presiding officer when requested by a respondent or the
department, or may be issued by the presiding officer on his
own motion.

(vil) A respondent shall have access to information
contained in the department's files and to material gathered in
the investigation of respondent to the extent permitted by law.

(viii) Intervention is prohibited.

(ix) The hearing shall be open to the public, provided that
the presiding officer may order the hearing closed upon a
written finding that the public interest in an open meeting is
clearly outweighed by factors enumerated in the closure order.
The presiding officer may take appropriate measures necessary
to preserve the integrity of the hearing.
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(x) Record of Hearing. The presiding officer shall cause
an official record of the hearing to be made, at the department's
expense, as follows:

(A) The record of the proceedings may be made by means
of an audio or video recorder or other recording device at the
department's expense.

(B) The record may also be made by means of a certified
shorthand reporter employed by the department or by a party
desiring to employ a certified shorthand reporter at its own cost
in the event that the department chooses not to employ a
reporter. If a party employs a certified shorthand reporter, the
original transcript of the hearing shall be filed with the
department. Those desiring a copy of the certified shorthand
reporter's transcript may purchase it from the reporter.

(C) Any respondent, at his own expense, may have a
person approved by the department, prepare a transcript of the
hearing, subject to any restrictions that the department is
permitted by statute to impose to protect confidential
information disclosed at the hearing. Whenever a transcript or
audio or video recording of a hearing is made, it will be
available at the department for use by the parties, but the
original transcript or recording may not be withdrawn.

(D) The department shall retain the record of the
evidentiary hearing for a minimum of one year from the date of
the hearing, or until the completion of any court proceeding on
the matter.

(xi) The presiding officer may grant continuances or
recesses as necessary.

(xii) Order of presentation. Unless otherwise directed by
the presiding officer at the hearing, the order of procedure and
presentation of evidence will be as follows: (1) department; (2)
respondent; (3) rebuttal by department.

(xiii) Time limits. The presiding officer may set
reasonable time limits for the presentations described above.

(xiv) Continuances of the hearing. Any hearing may be
continued to a time and date certain announced at the hearing,
which shall not require any new notification. The continuance
of the hearing may be made upon motion of a respondent or the
department indicating good cause why a continuance is
necessary. The continuance of the hearing may also be made
upon the motion of the presiding officer when in the public
interest.

(xv) Oral Argument and Briefs. Upon the conclusion of
the taking of evidence, the presiding officer may, in his
discretion, permit a respondent and the department to make oral
arguments or submit additional briefs or memoranda upon a
schedule to be designated by the presiding officer.

(d) Disposition.

(i) Presiding Officer's Order; Objections.

(A) Within a reasonable time after the close of the hearing,
the presiding officer shall issue a signed order in writing that
includes the following:

(I) the decision;

(IT) the reasons for the decision;

(III) findings of facts;

(IV) conclusions of law;

(V) recommendations for final commission action;

(VI) notice that a respondent or the department having
objections to the presiding officer's order may file written
objections with the presiding officer within ten days of service
of the order, setting forth the particulars in which the report is
alleged to be unfair, inaccurate, incomplete, unreasonable,
unlawful or not supported by the evidence.

(B) The order shall be based on the facts appearing in the
department's files and on the facts presented in evidence at the
informal hearing. Any finding of fact that was contested may
not be based solely on hearsay evidence. The findings of fact
shall be based upon a preponderance of the evidence. The order
shall not recommend a penalty more severe than that sought in

the notice of agency action, and in no event may it recommend
administrative fines exceeding $3000, a suspension of the
license, permit, or certificate of approval for more than ten days,
or arevocation of the license, permit, or certificate of approval.

(C) A copy of the presiding officer's order shall be
promptly mailed to the respondent and the department.

(D) The presiding officer shall wait ten days from service
of his order for written objections, if any. The presiding officer
may then amend or supplement his findings of fact, conclusions
of law, and recommendations to reflect those objections which
have merit or which are not disputed.

(E) Upon expiration of the time for filing written
objections, the order of the presiding officer and any written
objections timely filed, shall be submitted to the commission for
final consideration.

(ii)) Commission Action.

(A) Upon expiration of the time for filing objections, the
order shall be placed on the next available agenda of a regular
commission meeting for consideration by the commission.
Copies of the order, together with any objections filed shall be
forwarded to the commission, and the commission shall finally
decide the matter on the basis of the order and any objections
submitted.

(B) The commission shall be deemed a substitute presiding
officer for this final stage of the informal adjudicative
proceeding pursuant to Sections 63-46b-2(1)(h)(ii) and (iii).
This stage is not considered a "review of an order by an agency
or a superior agency" under Sections 63-46b-12 and -13.

(C) No additional evidence shall be presented to the
commission. The commission may, in its discretion, permit the
respondent and department to present oral presentations.

(D) After the commission has reached a final decision, it
shall issue or cause to be issued a signed, written order pursuant
to Section 32A-1-119(3)(c) and (6) and 63-46b-5(1)(i),
containing:

(I) the decision;

(II) the reasons for the decision;

(III) findings of fact;

(IV) conclusions of law;

(V) action ordered by the commission and effective date
of the action taken;

(VI) notice of the right to seek judicial review of the order
within 30 days from the date of its issuance in the district court
in accordance with Sections 63-46b-14, -15, -17, and -18, and
32A-1-119 and -120.

(E) The commission may adopt in whole or in part, any
portion(s) of the initial presiding officer's order.

(F) The order shall be based on the facts appearing in the
department's files and on the facts presented in evidence at the
informal hearing.

(G) The order shall not impose a penalty more severe than
that sought in the notice of agency action, and in no event may
itimpose administrative fines exceeding $3000, a suspension of
the license, permit, or certificate of approval for more than ten
days, or a revocation of the license, permit, or certificate of
approval.

(H) The commission, after it has rendered its final decision
and order, may direct the department director to prepare, issue,
and cause to be served on the parties the final written order on
behalf of the commission.

(D) A copy of the commission's order shall be promptly
mailed to the parties.

(e) Judicial Review.

(i) Any petition for judicial review of the commission's
final order must be filed within 30 days from the date the order
is issued.

(i) Appeals from informal adjudicative proceedings shall
be to the district court in accordance with Sections 63-46b-15,
-17, and -18, and 32A-1-119 and -120.
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(4) The Formal Process.

(a) Conversion Procedures. Ifa presiding officer converts
an informal adjudicative proceeding to a formal adjudicative
proceeding pursuant to sections (2)(c)(iii) or (iv):

(i) the presiding officer shall notify the parties that the
adjudicative proceeding is to be conducted formally according
to the provisions of this rule and Sections 63-46b-6 to -11;

(i1) the case shall proceed without requiring the issuance
of a new or amended notice of agency action;

(iii) the respondent shall be required to file a written
response to the original notice of agency action within 30 days
of'the notice of the conversion of the adjudicative proceeding to
a formal proceeding, unless this requirement is waived by the
department. Extensions of time to file a response are not
favored, but may be granted by the presiding officer for good
cause shown. Failure to file a timely response shall waive the
respondent's right to contest the matters stated in the notice of
agency action, and the presiding officer may enter an order of
default and proceed to prepare and serve his final order pursuant
to R81-1-7(4)(e). The response shall be signed by the
respondent, or by an authorized agent or attorney of the
respondent, and shall set forth in clear and concise terms:

(A) the case number assigned to the action;

(B) the name of the adjudicative proceeding, "DABC vs.

(C) the name of the respondent;

(D) whether the respondent admits, denies, or lacks
sufficient knowledge to admit or deny each allegation stated in
the notice of agency action, in which event the allegation shall
be deemed denied;

(E) any facts in defense or mitigation of the alleged
violation or possible penalty;

(F) a brief summary of any attached evidence. Any
supporting documents, exhibits, signed statements, transcripts,
etc., to be considered as evidence shall accompany the response;

(G) a statement of the relief the respondent seeks;

(H) a statement summarizing the reasons that the relief
requested should be granted.

(iv) the presiding officer may permit or require pleadings
in addition to the notice of agency action and the response. All
additional pleadings shall be filed with the presiding officer,
with copies sent by mail to each party.

(v) the presiding officer may, upon motion of the
responsible party made at or before the hearing, allow any
pleading to be amended or corrected. Defects which do not
substantially prejudice any of the parties shall be disregarded;

(vi) Pleadings shall be signed by the party or the party's
attorney and shall show the signer's address and telephone
number. The signature shall be deemed to be a certification by
the signer that he has read the pleading and that he has taken
reasonable measures to assure its truth;

(b) Intervention.

(i) Any person not a party may file a signed, written
petition to intervene in a formal adjudicative proceeding with
the presiding officer. The person who wishes to intervene shall
mail a copy of the petition to each party. The petition shall
include:

(A) the agency's case number;

(B) astatement of facts demonstrating that the petitioner's
legal rights or interests are substantially affected by the formal
adjudicative proceedings or that the petitioner qualifies as an
intervenor under any provision of law; and

(C) astatement of the relief that the petitioner seeks from
the agency;

(ii) Response to Petition. Any party to a proceeding into
which intervention is sought may make an oral or written
response to the petition for intervention. The response shall
state the basis for opposition to intervention and may suggest
limitations to be placed upon the intervenor if intervention is

granted. The response must be presented or filed at or before
the hearing.

(iii) Granting of Petition. The presiding officer shall grant
a petition for intervention if the presiding officer determines
that:

(A) the petitioner's legal interests may be substantially
affected by the formal adjudicative proceeding; and

(B) the interests of justice and the orderly and prompt
conduct of the adjudicative proceedings will not be materially
impaired by allowing the intervention.

(iv) Order Requirements.

(A) Any order granting or denying a petition to intervene
shall be in writing and sent by mail to the petitioner and each
party.

(B) An order permitting intervention may impose
conditions on the intervenor's participation in the adjudicative
proceeding that are necessary for a just, orderly, and prompt
conduct of the adjudicative proceeding.

(C) The presiding officer may impose conditions at any
time after the intervention.

(D) Ifit appears during the course of the proceeding that
an intervenor has no direct or substantial interest in the
proceeding and that the public interest does not require the
intervenor's participation, the presiding officer may dismiss the
intervenor from the proceeding.

(E) In the interest of expediting a hearing, the presiding
officer may limit the extent of participation of an intervenor.
Where two or more intervenors have substantially like interests
and positions, the presiding officer may at any time during the
hearing limit the number of intervenors who will be permitted
to testify, cross-examine witnesses or make and argue motions
and objections.

(c) Discovery and Subpoenas.

(i) Discovery. Upon the motion of a party and for good
cause shown that it is to obtain relevant information necessary
to support a claim or defense, the presiding officer may
authorize the manner of discovery against another party or
person, including the staff, as may be allowed by the Utah Rules
of Civil Procedure.

(i) Subpoenas. Subpoenas and orders to secure the
attendance of witnesses or the production of evidence in formal
adjudicative proceedings shall be issued by the presiding officer
when requested by any party, or may be issued by the presiding
officer on his own motion.

(d) The Formal Hearing.

(i) Notice. The presiding officer shall notify the parties in
writing of the date, time, and place of the hearing at least ten
days in advance of the hearing. The presiding officer's name,
title, mailing address, and telephone number shall be provided
to the parties. Continuances of scheduled hearings are not
favored, but may be granted by the presiding officer for good
cause shown. Failure to appear at the hearing after notice has
been given shall be grounds for default and shall waive both the
respondent's right to contest the allegations, and the
respondent's right to the hearing. The presiding officer shall
proceed to prepare and serve on respondent his order pursuant
to R81-1-7(4)(e).

(i) Public Hearing. The hearing shall be open to all
parties. It shall also be open to the public, provided that the
presiding officer may order the hearing closed upon a written
finding that the public interest in an open hearing is clearly
outweighed by factors enumerated in the closure order. The
presiding officer may take appropriate measures necessary to
preserve the integrity of the hearing.

(iii) Rights of Parties. The presiding officer shall regulate
the course of the hearings to obtain full disclosure of relevant
facts and to afford all the parties reasonable opportunity to
present their positions, present evidence, argue, respond,
conduct cross-examinations, and submit rebuttal evidence.
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(iv) Public Participation. The presiding officer may give
persons not a party to the adjudicative proceeding the
opportunity to present oral or written statements at the hearing.

(v) Rules of Evidence. Technical rules of evidence shall
not apply. Any reliable evidence may be admitted subject to the
following guidelines. The presiding officer:

(A) may exclude evidence that is irrelevant, immaterial or
unduly repetitious;

(B) shall exclude evidence privileged in the courts of Utah;

(C)  shall recognize presumptions and inferences
recognized by law;

(D) may receive documentary evidence in the form of a
copy or excerpt if the copy or excerpt contains all the pertinent
portions of the original document.

(E) may take official notice of any facts that could be
judicially noticed under the Utah Rules of Evidence, of the
record of other proceedings before the agency, and of technical
or scientific facts within the agency's specialized knowledge;

(F) may not exclude evidence solely because it is hearsay;
and

(G) may use his experience, technical competence, and
specialized knowledge to evaluate the evidence.

(vi) Oath. All testimony presented at the hearing, if
offered as evidence to be considered in reaching a decision on
the merits, shall be given under oath.

(vii) Order of presentation. Unless otherwise directed by
the presiding officer at the hearing, the order of procedure and
presentation of evidence will be as follows: (1) agency; (2)
respondent; (3) intervenors (if any); (4) rebuttal by agency.

(viii)) Time limits. The presiding officer may set
reasonable time limits for the presentations described above.

(ix) Continuances of the hearing. Any hearing may be
continued to a time and date certain announced at the hearing,
which shall not require any new notification. The continuance
of the hearing may be made upon motion of a party indicating
good cause why a continuance is necessary. The continuance of
the hearing may also be made upon the motion of the presiding
officer when in the public interest.

(x) Oral Argument and Briefs. Upon the conclusion of the
taking of evidence, the presiding officer may, in his discretion,
permit the parties to make oral arguments or submit additional
briefs or memoranda upon a schedule to be designated by the
presiding officer.

(xi) Record of Hearing. The presiding officer shall cause
an official record of the hearing to be made, at the agency's
expense, as follows:

(A) The record may be made by means of an audio or
video recorder or other recording device at the department's
expense.

(B) The record may also be made by means of a certified
shorthand reporter employed by the department or by a party
desiring to employ a certified shorthand reporter at its own cost
in the event that the department chooses not to employ a
reporter. If a party employs a certified shorthand reporter, the
original transcript of the hearing shall be filed with the
department. Those desiring a copy of the certified shorthand
reporter's transcript may purchase it from the reporter.

(C) Any respondent, at his own expense, may have a
person approved by the department prepare a transcript of the
hearing, subject to any restrictions that the agency is permitted
by statute to impose to protect confidential information
disclosed at the hearing. Whenever a transcript or audio or
video recording of a hearing is made, it will be available at the
department for use by the parties, but the original transcript or
recording may not be withdrawn.

(D) The department shall retain the record of the
evidentiary hearing for a minimum of one year from the date of
the hearing, or until the completion of any court proceeding on
the matter.

(xii) Failure to appear. Inexcusable failure of the
respondent to appear at a scheduled evidentiary hearing after
receiving proper notice constitutes an admission of the charged
violation. The validity of any hearing is not affected by the
failure of any person to attend or remain in attendance pursuant
to Section 32A-1-119(5)(c).

(e) Disposition.

(i) Presiding Officer's Order; Objections.

(A) Within a reasonable time of the close of the hearing,
or after the filing of any post-hearing papers permitted by the
presiding officer, the presiding officer shall sign and issue a
written order that includes the following:

(I) the findings of fact based exclusively on evidence
found in the record of the adjudicative proceedings, or facts
officially noted. No finding of fact that was contested may be
based solely on hearsay evidence. The findings of fact shall be
based upon a preponderance of the evidence, except if the
respondent fails to respond as per R81-1-7(4)(a)(iii), then the
findings of fact shall adopt the allegations in the notice of
agency action;

(II) conclusions of law;

(ITI) the decision;

(IV) the reasons for the decision;

(V) recommendations for final commission action. The
order shall not recommend a penalty more severe than that
sought in the notice of agency action;

(VI) notice that a respondent or the department having
objections to the presiding officer's order may file written
objections with the presiding officer within ten days of service
of the order setting forth the particulars in which the report is
alleged to be unfair, inaccurate, incomplete, unreasonable,
unlawful, or not supported by the evidence.

(B) A copy of the presiding officer's order shall be
promptly mailed to the parties.

(C) The presiding officer shall wait ten days from service
of his order for written objections, if any. The presiding officer
may then amend or supplement his findings of fact, conclusions
of law, and recommendations to reflect those objections which
have merit and which are not disputed.

(D) Upon expiration of the time for filing written
objections, the order of the presiding officer and any written
objections timely filed, shall be submitted to the commission for
final consideration.

(ii)) Commission Action.

(A) Upon expiration of the time for filing objections, the
order shall be placed on the next available agenda of a regular
commission meeting for consideration by the commission.
Copies of the order, together with any objections filed by the
respondent, shall be forwarded to the commission, and the
commission shall finally decide the matter on the basis of the
order and any objections submitted.

(B) The commission shall be deemed a substitute presiding
officer for this final stage of the formal adjudicative proceeding
pursuant to Sections 63-46b-2(h)(ii) and (iii). This stage is not
considered a "review of an order by an agency or a superior
agency" under Sections 63-46b-12 and -13.

(C) No additional evidence shall be presented to the
commission. The commission may, in its discretion, permit the
parties to present oral presentations.

(D) After the commission has reached a final decision, it
shall issue or cause to be issued a signed, written order pursuant
to Section 32A-1-119(3)(c) and (6) and 63-46b-10(1) that
includes:

(I) findings of fact based exclusively on evidence found in
the record of the adjudicative proceedings, or facts officially
noted. No finding of fact that was contested may be based
solely on hearsay evidence. The findings of fact shall be based
upon a preponderance of the evidence, except if the respondent
fails to respond as per R81-1-7(4)(a)(iii), then the findings of
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fact shall adopt the allegations in the notice of agency action and
the respondent is considered in default;

(II) conclusions of law;

(ITT) the decision;

(IV) the reasons for the decision;

(V) action ordered by the commission and effective date
of the action taken. The order shall not impose a penalty more
severe than that sought in the notice of agency action;

(VI) notice of the right to file a written request for
reconsideration within ten days of the service of the order;

(VII) notice of'the right to seek judicial review of the order
within thirty days of the date of its issuance in the court of
appeals in accordance with Sections 32A-1-120 and 63-46b-16,
-17, and -18.

(E) The commission may adopt in whole or in part, any
portion(s) of the initial presiding officer's order.

(F) The commission may use its experience, technical
competence and specialized knowledge to evaluate the evidence.

(G) The commission, after it has rendered its final decision
and order, may direct the department director to prepare, issue,
and cause to be served on the parties the final written order on
behalf of the commission.

(H) A copy of the commission's order shall be promptly
mailed to the parties.

(I) A respondent having objections to the order of the
commission may file, within ten days of service of the order, a
request for reconsideration with the commission, setting forth
the particulars in which the order is unfair, unreasonable,
unlawful, or not supported by the evidence. If the request is
based upon newly discovered evidence, the petition shall be
accompanied by a summary of the new evidence, with a
statement of reasons why the respondent could not with
reasonable diligence have discovered the evidence prior to the
formal hearing, and why the evidence would affect the
commission's order.

(J) The filing of a request for reconsideration is not a
prerequisite for seeking judicial review of the commission's
order.

(K) Within twenty days of the filing of a request for
reconsideration, the commission may issue or cause to be issued
a written order granting the request or denying the request in
whole or in part. Ifthe request is granted, it shall be limited to
the matter specified in the order. Upon reconsideration, the
commission may confirm its former order or vacate, change or
modify the same in any particular, or may remand for further
action. The final order shall have the same force and effect as
the original order.

(L) If the commission does not issue an order within
twenty days after the filing of the request, the request for
reconsideration shall be considered denied.

(f) Judicial Review.

(i) Respondent may file a petition for judicial review of the
commission's final order within 30 days from the date the order
is issued.

(ii) Appeals from formal adjudicative proceedings shall be
to the Utah Court of Appeals in accordance with Sections 63-
46b-16, -17, and -18, and Section 32A-1-120.

R81-1-8. Consent Calendar Procedures.

(1) Authority. This rule is pursuant to the commission's
authority to establish procedures for suspending or revoking
permits, licenses, and package agencies under 32A-1-107(1)(b)
and (e), and the commission's authority to adjudicate violations
of Title 32A.

(2) Purpose. This rule establishes a consent calendar
procedure for handling letters of admonishment issued and
settlement agreements proposed pursuant to R81-1-7 that meet
the following criteria:

(a) Uncontested letters of admonishment where no written

objections have been received from the respondent; and

(b) Settlement agreements except those where the
respondent is allowed to present further argument to the
commission under the terms of the settlement agreement.

(3) Application of the Rule.

(a) A consent calendar may be utilized by the commission
at their meetings to expedite the handling of letters of
admonishment and settlement agreements that meet the criteria
of Section (2).

(b) Consent calendar items shall be briefly summarized by
department staff or the assistant attorney general assigned to the
department. The summary shall describe the nature of the
violations and the penalties sought.

(¢)(i) The commission shall be furnished in advance of the
meeting a copy of each letter of admonishment and settlement
agreement on the consent calendar and any documents essential
for the commission to make an informed decision on the matter.

(ii) If the case involves anything unusual or out of the
ordinary, it shall be highlighted on the letter of admonishment
or settlement agreement and shall be noted by the department
staff person or assistant attorney general during the summary of
the case.

(iii) Settlement agreements on the consent calendar shall
include specific proposed dates for the suspension of any license
or permit, and for payment of any fines or administrative costs.

(d) If the case involves a serious or grave violation as
defined in R81-1-6, the licensee or permittee, absent good
cause, shall be in attendance at the commission meeting. The
licensee or permittee shall be present not to make a presentation,
but to respond to any questions from the commission.
Individual employees of a licensee or permittee are not required
to be in attendance at the commission meeting.

(e) Any commissioner may have an item removed from the
consent calendar if the commissioner feels that further inquiry
is necessary before reaching a final decision. In the event a
commissioner elects to remove an item from the consent
calendar, and the licensee or permittee is not in attendance, the
matter may be rescheduled for the next regular commission
meeting. Otherwise, the action recommended by department
staff or the assistant attorney general presenting the matter shall
be approved by unanimous consent of the commission.

(f) All consent calendar items shall be approved in a single
motion at the conclusion of the presentation of the summary.

(g) All fines and administrative costs shall be paid on or
before the day of the commission meeting unless otherwise
provided by order of the commission.

R81-1-9. Liquor Dispensing Systems.

A licensee may not install or use any system for the
automated mixing or dispensing of spirituous liquor unless the
dispensing system has been approved by the department.

(1) Minimum requirements. The department will only
approve a dispensing system which:

(a) dispenses spirituous liquor in calibrated quantities not
to exceed 1.5 ounces; and

(b) has a meter which counts the number of pours
dispensed.

The margin of error of the system for a one ounce pour size
cannot exceed 1/16 of an ounce or two milliliters.

(2) Types of systems. Dispensing systems may be of
various types including: gun, stationary head, tower, insertable
spout, ring activator or similar method.

(3) Method of approval.

(a) Suppliers. Companies which manufacture, distribute,
sell, or supply dispensing systems must first have their product
approved by the department prior to use by any liquor licensee
in the state. They shall complete the "Supplier Application for
Dispensing System Approval" form provided by the department,
which includes: the name, model number, manufacturer and
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supplier of the product; the type and method of dispensing,
calibrating, and metering; the degree or tolerance of error, and
a verification of compliance with federal and state laws, rules,
and regulations.

(b) Licensees. Before any dispensing system is put into
use by a licensee, the licensee shall complete the "Licensee
Application for Dispensing System Approval" form provided by
the department. The department shall maintain a list of
approved products and shall only authorize installation of a
product previously approved by the department as provided in
subsection (a). The licensee is thereafter responsible for
verifying that the system, when initially installed, meets the
specifications which have been supplied to the department by
the manufacturer. Once installed, the licensee shall maintain the
dispensing system to ensure that it continues to meet the
manufacturer's specifications. Failure to maintain the system
may be grounds for suspension or revocation of the licensee's
liquor license.

(c) Removal from approved list. In the event the system
does not meet the specifications as represented by the
manufacturer, the licensee shall immediately notify the
department. The department shall investigate the situation to
determine whether the product should be deleted from the
approved list.

(4) Operational restrictions.

(a) The system must be calibrated to pour a quantity of
spirituous liquor not to exceed 1.5 ounces.

(b) Voluntary consent is given that representatives of the
department, State Bureau of Investigation, or any law
enforcement officer shall have access to any system for
inspection or testing purposes. A licensee shall furnish to the
representatives, upon request, samples of the alcoholic products
dispensed through any system for verification and analysis.

(c) Spirituous liquor bottles in use with a dispensing
system at the dispensing location must be affixed to the
dispensing system by the licensee. Spirituous liquor bottles in
use with a remote dispensing system must be in a locked storage
area. Any other primary spirituous liquor not in service must
remain unopened. There shall be no opened primary spirituous
liquor bottles at a dispensing location that are not affixed to an
approved dispensing device.

(d) The dispensing system and spirituous liquor bottles
attached to the system must be locked or secured in such a place
and manner as to preclude the dispensing of spirituous liquor at
times when liquor sales are not authorized by law.

(e) All dispensing systems and devices must

(i) avoid an in-series hookup which would permit the
contents of liquor bottles to flow from bottle to bottle before
reaching the dispensing spigot or nozzle;

(ii) not dispense from or utilize containers other than
original liquor bottles; and

(iii) prohibit the intermixing of different kinds of products
or brands in the liquor bottles from which they are being
dispensed.

(f) Pursuant to federal law, all liquor dispensed through a
dispensing system shall be from its original container, and there
shall be no re-use or refilling of liquor bottles with any
substance whatsoever. The commission adopts federal
regulations 27 CFR 31.261-31.262 and 26 USC Section 5301
and incorporates them by reference.

(g) Each licensee shall keep daily records for each
dispensing outlet as follows:

(i) a list of brands of liquor dispensed through the
dispensing system;

(ii) the number of portions of liquor dispensed through the
dispensing system determined by the calculated difference
between the beginning and ending meter readings and/or as
electronically generated by the recording software of the
dispensing system;

(iii) number of portions of liquor sold; and

(iv) a comparison of the number of portions dispensed to
the number of portions sold including an explanation of any
variances.

(v) These records must be made available for inspection
and audit by the department or law enforcement.

(h) This rule does not prohibit the sale of pitchers of
mixed drinks as long as the pitcher contains no more than 1.5
ounces of primary spirituous liquor and no more than a total of
2.5 ounces of spirituous liquor per person to which the pitcher
is served.

(i) Licensees shall display in a prominent place on the
premises a list of the types and brand names of spirituous liquor
being served through its dispensing system. This requirement
may be satisfied either by printing the list on an alcoholic
beverage menu or by wall posting or both.

(j) A licensee or his employee shall not:

(i) sell or serve any brand of spirituous liquor not identical
to that ordered by the patron; or

(i) misrepresent the brand of any spirituous liquor
contained in any drink sold or offered for sale.

(k) All dispensing systems and devices must conform to
federal, state, and local health and sanitation requirements.
Where considered necessary, the department may:

(i) require the alteration or removal of any system,

(i) require the licensee to clean, disinfect, or otherwise
improve the sanitary conditions of any system.

R81-1-11. Multiple-Licensed Facility Storage and Service.

(1) For the purposes of this rule:

(a) "premises" as defined in Section 32A-1-105(41) shall
include the location of any licensed restaurant, limited
restaurant, club, or on-premise beer retailer facility or facilities
operated or managed by the same person or entity that are
located within the same building or complex. Multiple licensed
facilities shall be termed "qualified premises" as used in this
rule.

(b) the terms "sell", "sale", "to sell" as defined in Section
32A-1-105(52) shall not apply to a cost allocation of alcoholic
beverages as used in this rule.

(c) "cost allocation" means an apportionment of the as
purchased cost of the alcoholic beverage product based on the
amount sold in each outlet.

(d) "remote storage alcoholic beverage dispensing system"
means a dispensing system where the alcoholic product is stored
in a single centralized location, and may have separate
dispensing heads at different locations, and is capable of
accounting for the amount of alcoholic product dispensed to
each location.

(2) Where qualified premises have consumption areas in
reasonable proximity to each other, the dispensing of alcoholic
beverages may be made from the alcoholic beverage inventory
of an outlet in one licensed location to patrons in either
consumption area of the qualified premises subject to the
following requirements:

(a) point of sale control systems must be implemented that
will record the amounts of each alcoholic beverage product sold
in each location;

(b) cost allocation of the alcoholic beverage product cost
must be made for each location on at least a monthly or
quarterly basis pursuant to the record keeping requirements of
Section 32A-4-106, 32A-4-307, 32A-5-107, or 32A-10-206;

(c) dispensing of alcoholic beverages to a licensed location
may not be made on prohibited days or at prohibited hours
pertinent to that license type;

(d) if separate inventories of liquor are maintained in one
dispensing location, the storage area of each licensee's liquor
must remain locked during the prohibited hours and days of sale
for each license type;
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(e) dispensing of alcoholic beverages to alicensed location
may not be made in any manner prohibited by the statutory or
regulatory operational restrictions of that license type;

(f) alcoholic beverages dispensed under this section may
be delivered by servers from one outlet to the various approved
consumption areas, or dispensed to each outlet through the use
of a remote storage alcoholic beverage dispensing system.

(3) On qualified premises where each licensee maintains
an inventory of alcoholic beverage products, the alcoholic
beverages owned by each licensee may be stored in a common
location in the building subject to the following guidelines:

(a) each licensee shall identify the common storage
location when applying for or renewing their license, and shall
receive department approval of the location;

(b) each licensee must be able to account for its ownership
of the alcoholic beverages stored in the common storage
location by keeping records, balanced monthly, of expenditures
for alcoholic beverages supported by items such as delivery
tickets, invoices, receipted bills, canceled checks, petty cash
vouchers; and

(c) the common storage area may be located on the
premises of one of the licensed liquor establishments.

R81-1-12. Alcohol Training and Education Seminar.

(1) The alcohol training and education seminar, as
described in Section 62A-15-401, shall be completed by every
individual of every new and renewing licensee under title 32A
who:

(a) is employed to sell or furnish alcoholic beverages to the
public within the scope of his employment for consumption on
the premises;

(b) is employed to manage or supervise the service of
alcoholic beverages; or

(c) holds an ownership interest in an on-premise licensed
establishment and performs the duties of a manager, supervisor,
or server of alcoholic beverages.

(2) Persons described in subsection 1(a) and (b) must
complete the training within 30 days of commencing
employment. Persons described in subsection 1(c) must
complete the training within 30 days of engaging in the duties
described in subsection 1(a) and (b).

(3) Each licensee shall maintain current records on each
individual indicating:

(a) date of hire, and

(b) date of completion of training.

(4) The seminar shall include the following subjects in the
curriculum and training:

(a) alcohol as a drug and its effect on the body and
behavior;

(b) recognizing the problem drinker;

(c) an overview of state alcohol laws;

(d) dealing with problem customers; and

(e) alternate means of transportation to get a customer
safely home.

(5) Persons required to complete the seminar shall pay a
fee to the seminar provider.

(6) The seminar is administered by the Division of
Substance Abuse of the Utah Department of Human Services.

(7) Persons who are not in compliance with subsection (2)
may not:

(a) serve or supervise the serving of alcoholic beverages to
a customer for consumption on the premises of a licensee; or

(b) engage in any activity that would constitute managing
operations at the premises of a licensee.

R81-1-13. Utah Government Records Access and
Management Act.
(1) Purpose. To provide procedures for access to

government records of the commission and the department.

(2) Authority. The authority for this rule is Sections 63-2-
204, and 63-2-904 of the Government Records Access and
Management Act (GRAMA).

(3) Requests for Access. Requests for access to
government records of the commission or the department should
be written and made to the executive secretary of the
commission or the records officer of the department, as the case
may be, at the following address: Department of Alcoholic
Beverage Control, 1625 South 900 West, P.O. Box 30408, Salt
Lake City, Utah 84130-0408.

(4) Fees. A fee schedule for the direct and indirect costs
of duplicating or compiling a record may be obtained from the
commission and the department by contacting the appropriate
official specified in paragraph (3) above. The department may
require payment of past fees and future estimated fees before
beginning to process a request if fees are expected to exceed $50
or if the requester has not paid fees from previous requests.
Fees for duplication and compilation of a record may be waived
under certain circumstances described in Section 63-2-203(4).
Requests for this waiver of fees must be made to the appropriate
official specified in paragraph (3) above.

(5) Requests for Access for Research Purposes. Access to
private or controlled records for research purposes is allowed by
Section 63-2-202(8). Requests for access to these records for
research purposes may be made to the appropriate official
specified in paragraph (3) above.

(6) Intellectual Property Rights.  Whenever the
commission or department determines that it owns an
intellectual property right to a portion of its records, it may elect
to duplicate and distribute, or control any materials, in
accordance with the provisions of Section 63-2-201(10).
Decisions affecting records covered by these rights will be made
by the appropriate official specified in paragraph (3) above.
Any questions regarding the duplication and distribution of
materials should be addressed to that individual.

(7) Requests to Amend a Record. An individual may
contest the accuracy or completeness of a document pertaining
to him pursuant to Section 63-2-603. The request should be
made to the appropriate official specified in paragraph (3)
above.

(8) Time Periods Under GRAMA. The provisions of Rule
6 of the Utah Rules of Civil Procedure shall apply to calculate
time periods specified in GRAMA.

R81-1-14.
Procedure.

(1) Authority and Purpose. This rule is promulgated
pursuant to Section 63-46a-3(3). The commission, pursuant to
28 CFR 35.107, July 1, 1992 Ed., adopts, defines, and publishes
within this rule complaint procedures providing for prompt and
equitable resolution of complaints filed in accordance with Title
IT of the Americans With Disabilities Act, with the commission
or the department.

(2) No qualified individual with a disability, by reason of
disability, shall be excluded from participation in or be denied
the benefits of the services, programs, or activities of the
commission, or department, or be subjected to discrimination by
the commission or department.

(3) Definitions.

"ADA coordinator" means the commission's and
department's coordinator or designee who has responsibility for
investigating and providing prompt and equitable resolution of
complaints filed by qualified individuals with disabilities.

"ADA State Coordinating Committee" means that
committee with representatives designated by the directors of
the following agencies: Office of Planning and Budget;
Department of Human Resource Management; Division of Risk
Management; Division of Facilities Construction Management;
and Office of the Attorney General.

Americans With Disabilities Act Complaint
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"Disability" means with respect to an individual with a
disability, a physical or mental impairment that substantially
limits one or more of the major life activities of an individual;
a record of an impairment; or being regarded as having an
impairment.

"Individual with a disability" means a person who has a
disability which limits one of his major life activities and who
meets the essential eligibility requirement for the receipt of
services or the participation in programs or activities provided
by the commission or department, or who would otherwise be
an eligible applicant for vacant positions with the commission
or department, as well as those who are employees of the
commission or department.

"Major life activities" means functions such as caring for
one's self, performing manual tasks, walking, seeing, hearing,
speaking, breathing, learning, and working.

(4) Filing of Complaints.

(a) The complaint shall be filed in a timely manner to
assure prompt, effective assessment and consideration of the
facts, but no later than 60 days from the date of the alleged act
of discrimination.

(b) The complaint shall be filed with the commission's and
department's ADA coordinator in writing or in another
accessible format suitable to the individual.

(c) Each complaint shall:

(i) include the individual's name and address;

(i) include the nature and extent of the individual's
disability;

(iii) describe the commission's or department's alleged
discriminatory action in sufficient detail to inform the
commission or department of the nature and date of the alleged
violation;

(iv) describe the action and accommodation desire; and

(v) be signed by the individual or by his legal
representative.

(d) Complaints filed on behalf of classes or third parties
shall describe or identify by name, if possible, the alleged
victims of discrimination.

(5) Investigation of Complaint.

(a) The ADA coordinator shall conduct an investigation of
each complaint received. The investigation shall be conducted
to the extent necessary to assure all relevant facts are determined
and documented. This may include gathering all information
listed in paragraph (4)(c) of this rule if it is not made available
by the individual.

(b) When conducting the investigation, the ADA
coordinator may seek assistance from the commission's or
department's legal, human resource, and budget staff in
determining what action, if any, shall be taken on the complaint.
Before making any decision that would involve an expenditure
of funds which is not absorbable within the commission's or
department's budget and would require appropriation authority;
facility modifications; or reclassification or reallocation in
grade, the ADA coordinator shall consult with the ADA State
Coordinating Committee.

(6) Issuance of Decision.

(a) Within 15 working days after receiving the complaint,
the ADA coordinator shall issue a decision outlining in writing
or in another acceptable suitable format stating what action, if
any, shall be taken on the complaint.

(b) Ifthe coordinator is unable to reach a decision within
the 15 working day period, he shall notify the individual with a
disability in writing or by another acceptable, suitable format
why the decision is being delayed and what additional time is
needed to reach a decision.

(7) Appeals.

(a) The individual may appeal the decision of the ADA
coordinator by filing an appeal within five working days from
the receipt of the decision.

(b) Appeals involving the commission shall be filed in
writing with the commission. Appeals involving the department
shall be filed in writing with the department's executive director
or a designee other than the ADA coordinator.

(c) The filing of an appeal shall be considered as
authorization by the individual to allow review of all
information, including information classified as private or
controlled, by the commission, executive director, or designee.

(d) The appeal shall describe in sufficient detail why the
ADA coordinator's decision is in error, is incomplete or
ambiguous, is not supported by the evidence, or is otherwise
improper.

(e) The commission, executive director, or designee, shall
review the factual findings of the investigation and the
individual's statement regarding the inappropriateness of the
ADA coordinator's decision and arrive at an independent
conclusion and recommendation. Additional investigations may
be conducted if necessary to clarify questions of fact before
arriving at an independent conclusion. Before making any
decision that would involve an expenditure of funds which is
not absorbable within the commission's or department's budget
and would require appropriation authority; facility
modifications; or reclassification or reallocation in grade, the
commission, executive director, or designee shall also consult
with the State ADA Coordinating Committee.

(f) The decision shall be issued within ten working days
after receiving the appeal and shall be in writing or in another
accessible suitable format to the individual.

(g) If the commission, executive director, or designee is
unable to reach a decision within the ten working day period,
the individual shall be notified in writing or by another
acceptable, suitable format why the decision is being delayed
and the additional time needed to reach a decision.

(8) Classification of records. The record of each
complaint and appeal, and all written records produced or
received as part of the action, shall be classified as protected as
defined under Section 63-2-304 until the ADA coordinator,
executive director, or their designees issue the decision, at
which time any portions of the record which may pertain to the
individual's medical condition shall remain classified as private
as defined under Section 63-2-302, or controlled as defined in
Section 63-2-303. All other information gathered as part of the
complaint record shall be classified as private information.
Only the written decision of the ADA coordinator, executive
director, or designees shall be classified as public information.

(9) Relationship to other laws. This rule does not prohibit
or limit the use of remedies available to individuals under the
state Anti-Discrimination Complaint Procedures Section 67-19-
32; the Federal ADA Complaint Procedures, 28 CFR 35.170, et
seq.; or any other Utah or federal law that provides equal or
greater protection for the rights of individuals with disabilities.

R81-1-15. Commission Declaratory Orders.

(1) Authority. As required by Section 63-46b-21, and as
authorized by Section 32A-1-107, this rule provides the
procedures for the submission, review, and disposition of
petitions for commission declaratory orders on the applicability
of statutes administered by the commission and department,
rules promulgated by the commission, and orders issued by the
commission.

(2) Petition Procedure.

(a) Any person or government agency directly affected by
astatute administered by the commission, a rule promulgated by
the commission, or an order issued by the commission may
petition for a declaratory order.

(b) The petitioner shall file the petition with the
commission's executive secretary.

(3) Petition Form. The petition shall:

(a) be clearly designated as a request for a declaratory
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order;

(b) identify the statute, rule, or order to be reviewed;

(c) describe the situation or circumstances giving rise to
the need for the declaratory order, or in which applicability of
the statute, rule, or order is to be reviewed;

(d) describe the reason or need for the applicability review;

(e) identify the person or agency directly affected by the
statute, rule, or order;

(f) include an address and telephone number where the
petitioner can be reached during regular work days; and

(g) be signed by the petitioner.

(4) Petition Review and Disposition.

(a) The commission shall:

(i) review and consider the petition;

(ii) prepare a declaratory order stating:

(A) the applicability or non-applicability of the statute,
rule, or order at issue;

(B) the reasons for the applicability or non-applicability of
the statute, rule, or order; and

(C) any requirements imposed on the department, the
petitioner, or any person as a result of the declaratory order;

(iii) serve the petitioner with a copy of the order.

(b) The commission may:

(i) interview the petitioner;

(i) hold an informal adjudicative hearing to gather
information prior to making its determination;

(iii) hold a public information-gathering hearing on the
petition;

(iv) consult with department staff, the Attorney General's
Office, other government agencies, or the public; and

(v) take any other action necessary to provide the petition
adequate review and due consideration.

R81-1-16. Disqualification Based Upon Conviction of Crime.

(1) The Alcoholic Beverage Control Act generally
disqualifies persons from being employees of the department,
operating a package agency, holding a license or permit, or
being employed in a managerial or supervisory capacity with a
package agency, licensee or permittee if they have been
convicted of:

(a) a felony under any federal or state law;

(b) any violation of any federal or state law or local
ordinance concerning the sale, manufacture, distribution,
warehousing, adulteration, or transportation of alcoholic
beverages;

(c) any crime involving moral turpitude; or

(d) driving under the influence of alcohol or drugs on two
or more occasions within the last five years.

(2) In the case of a partnership, corporation, or limited
liability company the proscription under Subsection (1) applies
if any of the following has been convicted of any offense
described in Subsection (1):

(a) a partner;

(b) a managing agent;

(c) a manager;

(d) an officer;

(e) a director;

(f) astockholder who holds at least 20% of the total issued
and outstanding stock of the corporation; or

(g) a member who owns at least 20% of the limited
liability company.

(3) As used in the Act and these rules:

(a) "convicted" or "conviction" means a determination of
guilt by a judge or a jury, upon either a trial or entry of a plea,
in any court, including a court not of record, that has not been
reversed on appeal;

(b) "felony" means any crime punishable by a term of
imprisonment in excess of one year; and

(c) a"crime involving moral turpitude" means a crime that

involves actions done knowingly contrary to justice, honesty, or
good morals. It is also described as a crime that is "malum in
se" as opposed to "malum prohibitum" - actions that are
immoral in themselves regardless of being punishable by law as
opposed to actions that are wrong only since they are prohibited
by statute. A crime of moral turpitude ordinarily involves an
element of falsification or fraud or of harm or injury directed to
another person or another's property. For purposes of this rule,
crimes of moral turpitude may include crimes involving
controlled substances, illegal drugs, and narcotics.

R81-1-17. Advertising.

(1) Authority and General Purpose. This rule is pursuant
to Section 32A-12-401(4) which authorizes the commission to
establish guidelines for the advertising of alcoholic beverages in
this state except to the extent prohibited by Title 32A.

(2) Definitions.

(a) For purposes of this rule, "advertisement" or
"advertising" includes any written or verbal statement,
illustration, or depiction which is calculated to induce alcoholic
beverage sales, whether it appears in a newspaper, magazine,
trade booklet, menu, wine card, leaflet, circular, mailer, book
insert, catalog, promotional material, sales pamphlet, or any
written, printed, graphic, or other matter accompanying the
container, representations made on cases, billboard, sign, or
other public display, public transit card, other periodical
literature, publication or in a radio or television broadcast, or in
any other media; except that such term shall not include:

(i) labels on products; or

(ii) any editorial or other reading material (i.e., news
release) in any periodical or publication or newspaper for the
publication of which no money or valuable consideration is paid
or promised, directly or indirectly, by any alcoholic beverage
industry member or retailer, and which is not written by or at the
direction of the industry member or retailer.

(b) For purposes of this rule, "minor" or "minors" shall
mean persons under the age of 21 years.

(3) Application.

(a) This rule shall govern the regulation of advertising of
alcoholic beverages sold within the state, except where the
regulation of interstate electronic media advertising is
preempted by federal law. This rule incorporates by reference
the Federal Alcohol Administration Act, 27 U.S.C. 205(f), and
Subchapter A, Parts 4, 5, 6 and 7 of the regulations of the
Bureau of Alcohol, Tobacco and Firearms, United States
Department of the Treasury in 27 CFR 4, 5, 6 and 7 (1993
Edition). These provisions shall regulate the labeling and
advertising of alcoholic beverages sold within this state, except
where federal statutes and regulations are found to be contrary
to or inconsistent with the provisions of the statutes and rules of
this state.

(b) 27 CFR Section 7.50 provides that federal laws apply
only to the extent that the laws of a state impose similar
requirements with respect to advertisements of malt beverages
manufactured and sold or otherwise disposed of in the state.
This rule, therefore, adopts and incorporates by reference
federal laws, previously referenced in subparagraph (a), relating
to the advertising of malt beverage products.

(4) Current statutes and rules restricting the advertising,
display, or display of price lists of liquor products, as defined in
32A-1-105(25), by the department, state stores, or type 1, 2 or
3 package agencies as defined in R81-3-1, are applicable.

(5) All advertising of liquor and beer by manufacturers,
suppliers, importers, local industry representatives, wholesalers,
permittees, and licensed retailers of such products, and type 4
and 5 package agencies as defined in R81-3-1 shall comply with
the advertising requirements listed in Section (6) of this rule.

(6)  Advertising Requirements. Any advertising or
advertisement authorized by this rule:
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(a) May not violate any federal laws referenced in
Subparagraph (3);

(b) May not contain any statement, design, device, or
representation that is false or misleading;

(c) May not contain any statement, design, device, or
representation that is obscene or indecent;

(d) May not refer to, portray or imply illegal conduct,
illegal activity, abusive or violent relationships or situations, or
anti-social behavior, except in the context of public service
advertisements or announcements to educate and inform people
of the dangers, hazards and risks associated with irresponsible
drinking or drinking by persons under the age of 21 years;

(e) May not encourage over-consumption or intoxication,
promote the intoxicating effects of alcohol consumption, or
overtly promote increased consumption of alcoholic products;

(f) May not advertise any unlawful discounting practice
such as "happy hour", "two drinks for the price of one", "free
alcohol", or "all you can drink for §...".

(g) May not encourage or condone drunk driving;

(h) May not depict the act of drinking;

(i) May not promote or encourage the sale to or use of
alcohol by minors;

(j) May not be directed or appeal primarily to minors by:

(i) using any symbol, language, music, gesture, cartoon
character, or childhood figure such as Santa Claus that primarily
appeals to minors;

(ii) employing any entertainment figure or group that
appeals primarily to minors;

(iii) placing advertising in magazines, newspapers,
television programs, radio programs, or other media where most
of the audience is reasonably expected to be minors, or placing
advertising on the comic pages of magazines, newspapers, or
other publications;

(iv) placing advertising in any school, college or university
magazine, newspaper, program, television program, radio
program, or other media, or sponsoring any school, college or
university activity;

(v) using models or actors in the advertising that are or
reasonably appear to be minors;

(vi) advertising at an event where most of the audience is
reasonably expected to be minors; or

(vii) using alcoholic beverage identification, including
logos, trademarks, or names on clothing, toys, games or game
equipment, or other materials intended for use primarily by
minors.

(k) May not portray use of alcohol by a person while that
person is engaged in, or is immediately about to engage in, any
activity that requires a high degree of alertness or physical
coordination;

(1) May not contain claims or representations that
individuals can obtain social, professional, educational, athletic,
or financial success or status as a result of alcoholic beverage
consumption, or claim or represent that individuals can solve
social, personal, or physical problems as a result of such
consumption;

(m) May not offer alcoholic beverages without charge;

(n) May not require the purchase, sale, or consumption of
an alcoholic beverage in order to participate in any promotion,
program, or other activity; and

(o) May provide information regarding product availability
and price, and factual information regarding product qualities,
but may not imply by use of appealing characters or life-
enhancing images that consumption of the product will benefit
the consumer's health, physical prowess, sexual prowess, athletic
ability, social welfare, or capacity to enjoy life's activities.

(7) Violations. Any violation of this rule may result in the
imposition of any administrative penalties authorized by 32A-1-
119(5), (6) and (7), and may result in the imposition of the
criminal penalty of a class B misdemeanor pursuant to 32A-12-

104 and -401.

R81-1-19. Emergency Meetings.

(1) Purpose. The commission recognizes that there may
be times when, due to the necessity of considering matters of an
emergency or urgent nature, the public notice provisions of Utah
Code Sections 52-4-6(1), (2) and (3) cannot be met. Pursuant
to Utah Code Section 52-4-6(5), under such circumstances those
notice requirements need not be followed but rather the "best
notice practicable" shall be given.

(2) Authority. This rule is enacted under the authority of
Sections 63-46a-3 and 32A-1-107.

(3) Procedure. The following procedure shall govern any
emergency meeting:

(a) No emergency meeting shall be held unless an attempt
has been made to notify all of the members of the commission
of the proposed meeting and a majority of the convened
commission votes in the affirmative to hold such an emergency
meeting.

(b) Public notice of the emergency meeting shall be
provided as soon as practicable and shall include at a minimum
the following:

(i) Written posting of the agenda and notice at the offices
of the department;

(i1)) If members of the commission may appear
electronically or telephonically, all such notices shall specify the
anchor location for the meeting at which interested persons and
members of the public may attend, monitor, and participate in
the open portions of the meeting;

(iii) Notice to the commissioners shall advise how they
may participate telephonically or electronically and be counted
as present for all purposes, including the determination of a
quorum.

(iv) Written, electronic or telephonic notice shall be
provided to at least one newspaper of general circulation within
the state and at least one local media correspondent.

(c) If one or more members of the commission appear
electronically or telephonically, the procedures governing
electronic meetings shall be followed, except for the notice
requirements which shall be governed by these provisions.

(d) In convening the meeting and voting in the affirmative
to hold such an emergency meeting, the commission shall
affirmatively state and find what unforeseen circumstances have
rendered it necessary for the commission to hold an emergency
meeting to consider matters of an emergency or urgent nature
such that the ordinary public notice of meetings provisions of
Utah Code Section 52-4-6 could not be followed.

R81-1-20. Electronic Meetings.

(1) Purpose. Utah Code Section 52-4-207 requires any
public body that convenes or conducts an electronic meeting to
establish written procedures for such meetings. This rule
establishes procedures for conducting commission meetings by
electronic means.

(2) Authority. This rule is enacted under the authority of
Sections 52-4-207, 63-46a-3 and 32A-1-107.

(3) Procedure. The following provisions govern any
meeting at which one or more commissioners appear
telephonically or electronically pursuant to Utah Code Section
52-4-207:

(a) If one or more members of the commission may
participate electronically or telephonically, public notices of the
meeting shall so indicate. In addition, the notice shall specify
the anchor location where the members of the commission not
participating electronically or telephonically will be meeting and
where interested persons and the public may attend, monitor,
and participate in the open portions of the meeting.

(b) Notice of the meeting and the agenda shall be posted
at the anchor location. Written or electronic notice shall also be
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provided to at least one newspaper of general circulation within
the state and to alocal media correspondent. These notices shall
be provided at least 24 hours before the meetings.

(c) Notice of the possibility of an electronic meeting shall
be given to the commissioners at least 24 hours before the
meeting. In addition, the notice shall describe how a
commissioner may participate in the meeting electronically or
telephonically.

(d) When notice is given of the possibility of a
commissioner appearing electronically or telephonically, any
commissioner may do so and shall be counted as present for
purposes of a quorum and may fully participate and vote on any
matter coming before the commission. At the commencement
of the meeting, or at such time as any commissioner initially
appears electronically or telephonically, the chair shall identify
for the record all those who are appearing telephonically or
electronically. Votes by members of the commission who are
not at the physical location of the meeting shall be confirmed by
the chair.

(e) The anchor location, unless otherwise designated in the
notice, shall be at the offices of the Department of Alcoholic
Beverage Control, 1625 South 900 West, Salt Lake City, Utah.
The anchor location is the physical location from which the
electronic meeting originates or from which the participants are
connected. In addition, the anchor location shall have space and
facilities so that interested persons and the public may attend,
monitor, and participate in the open portions of the meeting.

R81-1-21. Beer Advertising in Event Venues.

(1) Authority. This rule is pursuant to the commission's
powers and duties as the plenary policymaking body on the
subject of alcoholic beverage control under 32A-1-107, and its
authority to establish guidelines for the advertising of alcoholic
beverages under 32A-12-401(4).

(2) Purpose.

(a)  This rule establishes a "safe harbor" from
administrative action being taken against beer manufacturers
and retailers under the circumstances and conditions below.
This rule is necessary to allow certain advertising relations to
occur even though they have the appearance of violating the
"tied-house" provisions of 32A-12-603, but where the reasons
and purposes for the "tied-house" provisions do not apply.

(b) "Tied-house" provisions have been enacted at both the
federal and state level in response to historical forces and
concerns. The thrust of the laws is to prevent two particular
dangers: the ability and potential ability of large firms to
dominate local markets through vertical and horizontal
integration, and excessive sales of alcoholic beverages produced
by overly aggressive marketing techniques. The principle
method used to avoid these developments was the establishment
ofatriple-tiered distribution system and licensing scheme where
separate and distinct business enterprises engaged in the
production, handling, and final sale of alcoholic beverages. The
laws also prohibited certain economic arrangements and
agreements between each of the three tiers of the distribution
system.

(c) Utah's "tied-house" and trade practice laws prohibit a
beer industry member, directly or indirectly or through an
affiliate, from inducing any beer retailer to purchase alcoholic
beverages from the industry member to the exclusion in whole
or in part of any of those products sold or offered for sale by
other persons by furnishing the retailer signs, money or other
things of value except to the extent allowed under 32A-12-603.
The laws prohibit a beer industry member, directly or indirectly
or through an affiliate, from paying or crediting a beer retailer
for any advertising, display, or distribution service. 32A-12-
603(5). This includes the purchase, by an industry member, of
advertising on signs, scoreboards, programs, scorecards, and the
like at ballparks, racetracks or stadiums, from the retail

concessionaire. See 27 C.F.R. Sec. 6.53 as referenced in 32A-
12-603(5)(a). The laws also prohibit an industry member from
making payments for advertising to a retailer association or a
display company where the resulting benefits flow to the
individual retailers. 32A-12-603(3)(b)(i)(B).

(d) Throughout the state, there are a number of large
facilities which put on or allow events to occur on their
premises. This includes sports arenas, ballparks, raceways,
fairgrounds, equestrian facilities and the like. These facilities
have arecognized area of advertising for sale in connection with
the events and which is standard for their events, e.g., fence
signage at ballparks. Many of these facilities are or have
associated with their on-premise beer retailer, either on an
annual basis, or as a temporary event permit holder. The issue
is thus raised as to the legality of the advertising of beer
products as part of the general advertising where other items are
advertised and the facility is or has within it an on-premise beer
retailer.

(3) Application of the Rule. Ifthe conditions listed below
are met, the reasons and purposes behind the "tied-house"
provisions restricting relations between manufacturers and
retailers do no apply or are not significantly impacted. In
addition, an event facility may be unduly restricted in its ability
to sell advertising and be competitive. This is based upon the
facility's primary purpose being other than the sale of food and
beverages, that advertising is a normal and accepted part of the
business of the facility and the events that occur at the facility,
that beer advertisers would be on equal footing with other
advertisers, and that there is little, if any, likelihood of the
purchasing of advertising space or time either having an impact
on the beer retailing decisions of the retailer or of allowing the
manufacturer to obtain or assert control over the retailer.
Therefore, if the following conditions are met, the sale of
advertising space or time to a beer manufacturer for display at
the facility does not constitute the payment to a retailer for
advertising, display or distribution service, and does not
otherwise constitute the furnishing of any signs, money, or other
things of value to a retailer in violation of the "tied-house"
provisions of 32A-12-603:

(a) The primary purpose of the facility is the hosting or
putting on events, and not the sale or service of food and
beverages, including alcoholic beverages;

(b) The retail licensee operates with a fixed seating
capacity of more than 2,000 persons;

(c) The advertising space or time is purchased only in
connection with events to be held on the premises, and not as
point-of-sale advertising. The advertising space or time is not
located near the beer concession area and does not reference the
on-premise retailer or the availability of beer;

(d) Sales of event advertising space or time and retail beer
sales are handled by different entities or divisions, that are
separate and do not influence each other, and no preference in
terms of beer sales or facilities are extended to a beer advertiser;

(¢) The retail licensee serves other brands of malt
beverages or beer than the brand manufactured or sold by the
manufacturer purchasing advertising space or time. Unless
demonstrated for sound business reasons unrelated to "tied-
house" laws, the percentage of taps in a facility may not exceed
by 10% the actual percentage of sales, by brand, in that facility
or the community in the previous year;

(f) The advertising space or time is available to all types
of advertisers, is not limited to any type of product, such as
beer, is pursuant to an established rate card that sets forth the
advertising rates equally available to any other industry member
or (and at rates substantially similar for any) non-industry
advertiser, and the advertising agreement does not provide for
an exclusive right to an advertiser or a right to exclude other
advertisers;

(g) The industry member may not share in the costs or
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contribute to the costs of the advertising or promotion of the
beer retailer or the facility, or obtain or have any interest in the
retailer or the facility; and

(h) The purchase of advertising space or time is by written
agreement, a copy of which shall be provided to the department
as a confidential business document, non-public, and only to be
used for enforcement purposes, and the term of the agreement
may not be for a period in excess of three years, including any
right of renewal.

(4) This "safe harbor" is limited to its express terms, does
not undermine or infringe upon general "tied-house"
prohibitions, and shall be strictly construed against its
applicability. This "safe harbor" also does not limit or abrogate
any exception to "tied-house" prohibitions.

R81-1-22. Diplomatic Embassy Shipments and Purchases.

(1) Purpose. The Vienna Conventions on Diplomatic and
Consular Relations grant foreign diplomatic missions certain
exemptions from federal, state and local taxes. The United
States, by treaty, is a party to the Vienna Conventions, and is
obligated under international law to grant these exemptions
under these agreements to accredited diplomatic missions of
those countries that grant the United States reciprocal privileges.
These privileges include the purchase of alcoholic beverages
duty and tax free subject to certain exceptions such as indirect
taxes normally incorporated in the price of goods or services,
and charges levied for specific services rendered to benefit the
mission.

This rule establishes department guidelines for shipments
and purchases of alcohol by a foreign diplomatic mission with
an accredited embassy having full diplomatic privileges under
the Vienna Conventions that establishes an embassy presence in
the state of Utah (hereafter "accredited foreign diplomatic
mission").

(2) Application of Rule.

(a) Shipments. An accredited foreign diplomatic mission
that establishes an embassy presence in Utah may have or
possess, for official diplomatic use, and not for sale or resale,
alcoholic beverages that have not been purchased in the state of
Utah. Such products may be shipped or transported into the
state of Utah under the following conditions:

(i) The embassy must first obtain the approval of this
department prior to shipping or transporting its alcoholic
beverages into the state.

(i1) Alcoholic beverages shipped or transported into the
state must clear U.S. Customs duty free.

(iii) The department shall affix the official state label to the
alcoholic beverages.

(iv)  The embassy shall pay the department an
administrative handling fee of $1.00 per smallest unit (bottle,
can, or keg). Payment of handling fees shall be made by the
embassy using an official embassy check or embassy credit card.

(v) The alcoholic beverages may be used by the embassy
only for official diplomatic functions, and may not be sold or
resold.

(b) Purchases.

(i) Special Orders. An accredited foreign diplomatic
mission that establishes an embassy presence in Utah may
special order from the department alcoholic beverage products
not presently sold in the state of Utah under the following
procedures:

(A) The company or importer supplying the product must
submit a price quotation to the department indicating the case
price (in US dollars) for which it will sell the product to the
state.

(B) The quoted case price must be reasonable (a minimum
of $10.00 per case).

(C) The product will be marked up using the department=s
standard pricing formula (less the state sales tax).

(D) Special orders must be placed by the embassy at least
two months in advance to allow the department sufficient time
to purchase and receive the product for the embassy.

(E) The product must be paid for by the embassy using an
official embassy check or embassy credit card.

(F) The product may be used by the embassy only for
official diplomatic functions, and may not be sold or resold.

(i) Presently Available Merchandise. An accredited
foreign diplomatic mission that establishes an embassy presence
in Utah may purchase alcoholic beverages that are presently
sold in the state of Utah under the following procedures:

(A) Alcoholic beverage product purchases, other than
large quantity purchases, may be made by the embassy at any
state store. The store shall deduct state sales tax from the
purchase price.

(B) Large quantity purchase orders must be placed by the
embassy at the department's licensee warchouse. The
warehouse shall deduct state sales tax from the purchase price.

(C) The products must be paid for by the embassy using an
official embassy check or embassy credit card.

(D) The product may be used by the embassy only for
official diplomatic functions, and may not be sold or resold.

R81-1-23.
Availability.

(1) Purpose. Some alcoholic beverage products, especially
wines, are of very limited availability from their manufacturers
and suppliers to retailers including the department. When the
department perceives that customer demand for these limited
products may exceed the department=s current and future stock
levels, the department, as a public agency, may place restrictions
on their sales to ensure their fair distribution to all consumers.
This also encourages manufacturers and suppliers to continue to
provide their products to the department. This rule establishes
the procedure for allocating products of limited availability.

(2) Application of Rule.

(a) The purchasing and wine divisions of the department
shall identify those products that are of limited availability and
designate them as "Limited /Allocated Status" ("L Status")
items. The products shall be given a special "L Status" product
code designation.

(b) "L Status" products on the department's price list, in
stock, or on order, do not have to be sold on demand. Their
sales to the general public and to licensees and permittees may
be restricted. The purchasing and wine divisions of the
department may issue system-wide restrictions directing the
allocation of such products which may include placing limits on
the number of bottles sold per customer.

(c) Signs noting this rule shall be posted in state stores and
package agencies that carry "L Status" products.

Sales Restrictions on Products of Limited

R81-1-24. Responsible Alcohol Service Plan.

(1) Authority. This rule is pursuant to the commission's
powers and duties under 32A-1-107 to act as a general
policymaking body on the subject of alcoholic beverage control;
set policy by written rules that establish criteria and procedures
for suspending or revoking licenses; and prescribe the conduct
and management of any premises upon which alcoholic
beverages may be sold, consumed, served, or stored.

(2) Purpose. This rule allows the commission to require
a business licensed by the commission to sell, serve or store
alcoholic beverages for consumption on the licensed premises
that has been found by the commission to have violated any
provision of the Alcoholic Beverage Control Act relating to the
sale, service, or furnishing of alcoholic beverages to an
intoxicated person, or to a person under the age of 21, to have
a written Responsible Alcohol Service Plan.

(3) Definitions.

(a) "Commission" means the Alcoholic Beverage Control
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Commission.

(b) "Department" means the Department of Alcoholic
Beverage Control.

(c) "Intoxication" and "intoxicated" means a person who
is actually, apparently, or obviously under the influence of an
alcoholic beverage, a controlled substance, a substance having
the property of releasing toxic vapors, or a combination of
alcoholic beverages or said substances, to a degree that the
person may endanger himself or another.

(d) "Licensed Business" is a person or business entity
licensed by the commission to sell, serve, and store alcoholic
beverages for consumption on the premises of the business.

(e) "Manager" means a person chosen or appointed to
manage, direct, or administer the operations at a licensed
business. A manager may also be a supervisor.

(f) "Responsible Alcohol Service Plan" or "Plan" means a
written set of policies and procedures of a licensed business that
outline measures that will be taken by the business to prevent
employees of the licensed business from:

(i) over-serving alcoholic beverages to customers;

(i) serving alcoholic beverages to customers who are
actually, apparently, or obviously intoxicated; and

(iii) serving alcoholic beverages to persons under the age
of 21.

(h) "Server" means an employee who actually makes
available, serves to, or provides an alcoholic beverage to a
customer for consumption on the business premises.

(i) "Supervisor" means an employee who, under the
direction of a manager or owner, directs or has the responsibility
to direct, transfer, or assign duties to employees who actually
provide alcoholic beverages to customers on the premises of the
business.

(4) Application of Rule.

(a)(i) The commission may direct that a licensed business
that has been found by the commission to have violated any
provision of the Alcoholic Beverage Control Act relating to the
sale, service, or furnishing of alcoholic beverages to an
intoxicated person, or to a person under the age of 21, submit to
the department a Responsible Alcohol Service Plan.

(ii)) The licensee thereafter shall maintain a Plan as a
condition of continued licensing and relicensing by the
commission.

(b) Any Plan at a minimum shall:

(i) outline the policies and procedures of the licensed
business to:

(A) prevent over-service of alcohol;

(B) prevent service of alcohol to persons who are
intoxicated;

(C) prevent service of alcohol to persons under the age of
21;

(D) provide alternate transportation options for problem
customers; and

(E) deal with hostile customers;

(ii) require that all managers, supervisors, servers, security
personnel, and others who are involved in the sale, service or
furnishing of alcohol, agree to follow the policies and
procedures of the Plan;

(iii) require adherence to the Plan as a condition of
employment;

(iv) require a commitment by management to monitor
employee compliance with the Plan;

(v) require periodic training sessions on the house policies
and procedures in the Plan, and on the techniques of responsible
service of alcohol taught in the Alcohol Training and Education
Seminar required by 62A-15-401, such as:

(A) identifying legal forms of ID, checking ID, and
recognizing fake ID;

(B) identifying persons under the age of 21;

(C) discussing the legal definition of intoxication;

(D) identifying behavioral signs of intoxication;

(E) discussing techniques for monitoring and controlling
consumption such as:

(1) drink counting;

(2) slowing down alcohol service;

(3) offering food or nonalcoholic beverages; and

(4) cutting off alcohol service;

(F) discussing third party or "dram shop" liability for the
unlawful service of alcohol to intoxicated persons and persons
under the age of 21 as outlined in 32A-14a-101 through -105;
and

(G)  discussing the potential criminal, civil and
administrative penalties for over-serving alcohol, selling,
serving, or otherwise furnishing alcohol to persons who are
intoxicated, or to persons who are under the age of 21.

(c) The licensed business may choose to include in the
Plan incentives for those employees who deserve special
recognition for their responsible service of alcohol.

(d) The Plan shall be available on the premises of the
licensed business so as to be accessible to all employees of the
licensed business who are involved in the sale, service or
furnishing of alcohol.

(e) The Plan shall be available on the premises of the
licensed business for inspection by representatives of the
commission, department and by law enforcement officers.

(f) Any licensed business that fails to submit to the
department a Plan as directed by the commission pursuant to
Subsection (4)(a), or to have a Plan available for inspection as
required by Subsection (4)(¢), shall be subject to the immediate
suspension or revocation of its current license, and shall not be
granted a renewal of its license by the commission.

(g) The department, at the request of a licensed business,
may provide assistance in the preparation of a Plan.

R81-1-25.
Approvals.

(1) Authority. This rule is pursuant to:

(a) the police powers of the state under 32A-1-103 to
regulate the sale, service and consumption of alcoholic
beverages in a manner that protects the public health, peace,
safety, welfare, and morals;

(b) the commission's powers and duties under 32A-1-107
to prescribe the conduct and management of any premises upon
which alcoholic beverages may be sold, consumed, served, or
stored; and

(c) 32A-1-601 through -604 that prescribe the attire and
conduct of sexually-oriented entertainers in premises regulated
by the commission and require them to appear or perform only
in a tavern or class D private club and only upon a stage or in a
designated area approved by the commission in accordance with
commission rule.

(2) Purpose. This rule establishes guidelines used by the
commission to approve stages and designated performance areas
in a tavern or class D private club where sexually-oriented
entertainers may appear or perform in a state of seminudity.

(3) Definitions.

(a) "Seminude", "seminudity, or 'state of
seminudity"means a state of dress as defined in 32A-1-105(49).

(b) "Sexually-oriented entertainer" means a person defined
in 32A-1-105(50).

(4) Application of Rule.

(a) A sexually-oriented entertainer may appear or perform
seminude only on the premises of a tavern or class D private
club.

(b) A tavern or class D private club licensee, or an
employee, independent contractor, or agent of the licensee shall
not allow:

(i) a sexually-oriented entertainer to appear or perform
seminude except in compliance with the conditions and attire

Sexually-Oriented Entertainers and Stage
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and conduct restrictions of 32A-1-602 and -603;

(ii) a patron to be on the stage or in the performance area
while a sexually-oriented entertainer is appearing or performing
on the stage or in the performance area; and

(iii) a sexually-oriented entertainer to appear or perform
seminude except on a stage or in a designated performance area
that has been approved by the commission.

(c) Stage and designated performance area requirements.

(i) The following shall submit for commission approval a
floor-plan containing the location of any stage or designated
performance area where sexually-oriented entertainers appear or
perform:

(A) an applicant for a tavern or class D private club license
from the commission who intends to have sexually-oriented
entertainment on the premises;

(B) a current tavern or class D private club licensee of the
commission that did not have sexually-oriented entertainment on
the premises when application was made for the license or
permit, but now intends to have such entertainment on the
premises; or

(C) acurrent tavern or class D private club licensee of the
commission that has sexually-oriented entertainment on the
premises, but has not previously had the stage or performance
area approved by the commission.

(ii) The commission may approve a stage or performance
area where sexually-oriented entertainers may performin a state
of seminudity only if the stage or performance area:

(A) is horizontally separated from the portion of the
premises on which patrons are allowed by a minimum of three
(3) feet, which separation shall be delineated by a physical
barrier or railing that is at least three (3) feet high from the floor;

(B) is configured so as to preclude a patron from:

(I) touching the sexually-oriented entertainer;

(II) placing any money or object on or within the costume
or the person of any sexually-oriented entertainer;

(ITI) is configured so as to preclude a sexually-oriented
entertainer from touching a patron; and

(IV) conforms to the requirements of any local ordinance
of the jurisdiction where the premise is located relating to
distance separation requirements between sexually-oriented
entertainers and patrons that may be more restrictive than the
requirements of Sections (4)(c)(i) and (ii) of this rule.

(iii) The person applying for approval of a stage or
performance area shall submit with their application:

(A) a diagram, drawn to scale, of the premises of the
business including the location of any stage or performance area
where sexually-oriented entertainers will appear or perform;

(B) a copy of any applicable local ordinance relating to
distance separation requirements between sexually-oriented
entertainers and patrons; and

(C) evidence of compliance with any such applicable local
ordinance.

R81-1-26. Criminal History Background Checks.

(1) Authority. This rule is pursuant to:

(a) the commission's powers and duties under 32A-1-107
to set policy by written rules that establish criteria and
procedures for granting, denying, suspending, or revoking
permits, licenses, and package agencies;

(b) 32A-1-111,32A-2-101(1)(b), 32A-3-103, 32A-4-103,
32A-4-203, 32A-4-304, 32A-4-403, 32A-5-103, 32A-6-103,
32A-7-103, 32A-8-103, 32A-8-503, 32A-9-103, 32A-10-203,
32A-10-303, and 32A-11-103 that prohibit certain persons that
have been convicted of certain criminal offenses from being
employed by the department or from holding or being employed
by the holder of an alcoholic beverage license, permit, or
package agency; and

(c) 32A-1-107 through 704 that allow for the department
to require criminal history background check reports on certain

individuals.

(2) Purpose. This rule:

(a) establishes the circumstances under which a person
identified in the statutory sections enumerated in Subparagraph
(1)(b), must provide the department with a criminal history
background report that shows the person meets the
qualifications of those statutory sections as a condition of
employment with the department, or as a condition of the
commission granting a license, permit, or package agency to an
applicant for a license, permit, or package agency; and

(b) establishes the procedures for the filing and processing
of criminal history background reports.

(3) Application of Rule.

(a)(i) Except to the extent provided in Subparagraphs
(3)(a)(iv), (v), (vi), and (vii) a person identified in Subparagraph
(1)(b) who has been a resident of the state of Utah for at least
two years, shall submit a fingerprint card to the department, and
consent to a fingerprint criminal background check by Utah
Bureau of Criminal Identification, Department of Public Safety.

(ii)) Except to the extent provided in Subparagraphs
(3)(@)(@iv), (v), (vi), and (vii), and (3)(b) through (h), a person
identified in Subparagraph (1)(b) who has been a resident of the
state of Utah for less than two years, shall submit a fingerprint
card to the department, and consent to a fingerprint criminal
background check by the Federal Bureau of Investigation
(hereafter "F.B.L.").

(iii) Except to the extent provided in Subparagraphs
(3)(a)(iv), (v), and (vi), and (vii), (3)(b) through (h), a person
identified in Subparagraph (1)(b) who currently resides outside
the state of Utah shall submit a fingerprint card to the
department, and consent to a fingerprint criminal background
check by the F.B.I.

(iv) A person identified in Subparagraph (1)(b) who
previously submitted a criminal background check as part of the
application process for a different license, permit, or package
agency that was issued by the commission shall not be required
to submit a fingerprint card with the department or provide a
new criminal history background report as part of the
application process for anew license, permit, or package agency
if the person attests that he or she has not been convicted of any
disqualifying criminal offense identified in Subparagraph (1)(b).

(v) An applicant for a single event permit under Title 32A,
Chapter 7 shall not be required to submit a fingerprint card or
provide a criminal history background report if the applicant
attests that the persons identified in Subparagraph (1)(b) have
not been convicted of any disqualifying criminal offense.

(vi) Anapplicant for a temporary special event beer permit
under 32A-10-301 to -306 shall not be required to submit a
fingerprint card or provide a criminal history background report
if the applicant attests that the persons identified in
Subparagraph (1)(b) have not been convicted of any
disqualifying criminal offense identified in Subparagraph (1)(b).

(vii) An applicant for employment with the department
shall be required to submit a fingerprint card and consent to a
fingerprint criminal background check only if the department
has made the decision to offer the applicant employment with
the department.

(b) An application that requires F.B.I. criminal history
background report(s) may be included on a commission meeting
agenda, and may be considered by the commission for issuance
of a license, permit, or package agency if:

(i) the applicant has completed all requirements to apply
for the license, permit, or package agency other than the
department receiving the required F.B.I. criminal history
background report(s);

(ii) the applicant attests in writing that he or she is not
aware of any criminal conviction of any person identified in
Subparagraph (1)(b) that would disqualify the applicant from
applying for and holding the license, permit, or package agency;
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(iii) the applicant has submitted to the department the
necessary fingerprint card(s) required for the application, and
consented to the fingerprint criminal background check(s) by the
F.B.I;

(iv) the applicant at the time of application supplies the
department with a current criminal history background report
conducted by a third-party background check reporting service
on any person for which an F.B.I. background check is required;
and

(v) the applicant stipulates in writing that if an F.B.I.
report shows a criminal conviction that would disqualify the
applicant from holding the license, permit, or package agency,
the applicant shall immediately surrender the license, permit, or
package agency to the department.

(c) The commission may issue a license, permit, or
package agency to an applicant that has met the requirements of
Subparagraph (3)(b), and the license, permit, or package agency
shall be valid during the period the F.B.I. is processing the
criminal history report(s).

(d) The department shall use a unique file tracking system
for such licenses, permits, and package agencies.

(e) Ifthe required F.B.I. report(s) are not received by the
department within six (6) months of the date the license, permit,
or package agency is issued by the commission, the licensee,
permittee, or package agent shall appear at the next regular
meeting of the commission for a status report, and the
commission may either order the surrender of the license,
permit, or package agency, or may extend the reporting period.

(f) Upon the department's receipt of the F.B.I. report(s):

(i) ifthere is no disqualifying criminal history, the license,
permit, or package agency shall continue for the balance the
license or permit period, or the package agency contract period;
or

(i) ifthere is a disqualifying criminal history, the license,
permit, or package agency shall be immediately surrendered, and
the commission may enter an order accepting the surrender, or
an order revoking the license, permit, or package agency
depending on the circumstances.

(g) In the case of a license or permit, if the statutory
deadline for renewing the license or permit occurs before receipt
of the F.B.I. report(s), the licensee or permittee may file for
renewal of the license or permit subject to meeting all of the
requirements in Subparagraphs (3)(b) through (f).

(h) An applicant for employment with the department that
requires an F.B.I. criminal history background report may be
conditionally hired by the department prior to receipt of the
report if:

(i) the applicant attests in writing that he or she is not
aware of any criminal conviction that would disqualify the
applicant from employment with the department;

(i) the applicant has submitted to the department the
necessary fingerprint card(s) required for the application, and
consented to the fingerprint criminal background check(s) by the
F.B.I

(iii) the applicant stipulates in writing that if an F.B.I.
report shows a criminal conviction that would disqualify the
applicant from employment with the department, the applicant
shall terminate his or her employment with the department.
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R81. Alcoholic Beverage Control, Administration.
R81-3. Package Agencies.
R81-3-1. Definition.

Package agencies are retail liquor outlets operated by
private persons under contract with the department for the
purpose of selling packaged liquor from facilities other than
state liquor stores for off premise consumption. Package
agencies are classified into five types:

Type 1 - A package agency under contract with the
department which is operated in conjunction with a resort
environment (e.g., hotel, ski lodge, summer recreation area).

Type 2 - A package agency under contract with the
department which is in conjunction with another business where
the primary source of income to the operator is not from the sale
of liquor.

Type 3 - A package agency under contract with the
department which is not in conjunction with another business,
but is in existence for the sole purpose of selling liquor.

Type 4 - A package agency under contract with the
department which is located within a facility approved by the
commission for the purpose of selling and delivering liquor to
tenants or occupants of specific rooms which have been leased,
rented, or licensed within the same facility. A type 4 package
agency shall not be open to the general public.

Type 5 - A package agency under contract with the
department which is located within a winery, distillery, or
brewery that has been granted a manufacturing license by the
commission.

The commission may grant type 4 package agency
privileges to a type 1 package agency.

R81-3-2. Change of Location.
Any change of package agency location must be requested
in writing and approved in advance by the commission.

R81-3-3. Bonds.

No part of any surety bond required in Section 32A-3-105,
may be withdrawn during the time the package agency contract
is in effect. Ifthe package agent fails to maintain a valid surety
bond, the package agency contract shall be immediately
suspended until a valid bond is obtained. Failure to obtain a
bond within 30 days of notification by the department of the
delinquency shall result in an automatic rescission of the
package agency contract.

R81-3-4. Change of Package Agent.

Pursuant to Section 32A-3-106(17), any change of the
package agent designated in the department's package agency
agreement is a violation of these rules and shall result in the
immediate termination of the package agency contract.

R81-3-5. Special Orders of Liquor by Public.

(1) Purpose. A special order product is any product not
listed on the department=s product/price list. This rule outlines
the procedures for accepting, processing, ordering and
disbursing special orders.

(2) Application of Rule.

(a) Only type 2 and 3 package agencies may process
special order requests.

(b) Any individual may place a special order at any type 2
or 3 package agency. Special orders may be placed by groups
of individuals, organizations, or retail licensees either at a type
2 or 3 package agency or with the purchasing division of the
department. A special order shall be processed as follows:

(i) A special order form must be filled out and signed by
the customer for each special order product purchased. The
package agency shall forward the form to the department's
purchasing division.

(i1) Special orders may be ordered only by the case, not by

the bottle. There is no handling fee on special orders.

(iii) Customers should be advised to allow at least two
months between processing and delivery of a special order.

(iv) Special orders for beer will be subject to availability
and according to the distributor's shipping criteria.

(v) If a group, organization, or retail licensee places a
special order, they may designate a particular package agency or
state store to which they want the special order items to be sent.
They shall include the name and telephone number of the
individual who will pick up and pay for the special order
product at that location.

(vi) A special order must include the product name and
distributor or shipper.

(vii) The department=s special order buyer shall obtain a
retail bottle price and call the customer and/or package agent for
clearance to proceed with the order.

(viii) When the special order arrives, the package agency
or state store to which the special order has been sent shall
immediately notify the customer, and the customer shall pick up
the order as soon as possible after notification. The customer
shall pay for and pick up the entire special order. The package
agency or state store is not allowed to warehouse special
ordered products. All merchandise must be cleared from the
system before a reorder on that special order item is allowed.

(ix) Special orders may only be placed by customers.
Package agencies may not place a special order unrelated to a
particular customer as a means to sell unlisted products to the
general public.

(x) Special orders of beer, wine or spirits with lower prices
than quoted to the department on products handled by or similar
to products handled by the department will be allowed only on
two conditions:

(A) the department has the opportunity to purchase the
same product at the same price; or

(B) the individual, group of individuals, organization, or
retail licensee name is part of the design of the front label found
on the product.

R81-3-6. Liquor Returns, Refunds and Exchanges.

(1) Purpose. This rule establishes guidelines for accepting
liquor returns, refunds and exchanges.

(2) Application of Rule.

(a) Unsaleable Product. Unsaleable product includes
product that is spoiled, leaking, contains foreign matter, or is
otherwise defective. The department will accept for refund or
exchange, liquor merchandise that is unsaleable subject to the
following conditions and restrictions:

(i) Returns of unsaleable merchandise are subject to
approval by the package agent to verify that the product is
indeed defective.

(i1) The product must be returned within a reasonable time
of the date of purchase. Discontinued products may not be
returned. Vintages of wine that are not currently being retailed
by the department may not be returned.

(iii) All returned product must have the state stamp
attached to each bottle.

(iv) No refunds shall be given for wines returned due to
spoilage such as corkiness, oxidation, and secondary
fermentation, or due to the customer's unfamiliarity with the
characteristics of the product. Such wines may only be
exchanged for another bottle of the same product. Wine will not
be accepted for refund or exchange if the return is a result of
improper extraction of the cork.

(v) Unsaleable product shall be held at the package agency
and accounted for in the same manner as breakage.

(b) Saleable Product. Package agents are authorized to
accept saleable returned merchandise from licensees, single
event permit holders, convention groups, and individual
customers, subject to the following conditions and restrictions:
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(i) Returns of saleable merchandise are subject to approval
by the package agent. The customer may receive a refund or
exchange of product for the return. Large returns will be
accepted from licensees, single event permittees, convention
groups and other organizations only if prior arrangements have
been made with the package agent.

(ii) Returns should be made within a reasonable amount of
time from the date of purchase, and all returned merchandise
must be in good condition with a state stamp attached to every
bottle. Returns of $50.00 or more shall not be accepted without
areceipt. Therefore, itis necessary for cashiers to print a receipt
for all purchases of $50.00 or more. Signs should be posted at
each cash register informing customers of this requirement.
Merchandise shall be refunded at the price paid by the customer,
or the current price, whichever is lower.

(iii) Wine and beer, due to their perishable nature and
susceptibility to temperature changes, should be accepted back
with caution. These products can only be returned if the
package agent has personal knowledge of how they have been
handled and stored.

(iv) Ifthe total amount of the return is more than $500 the
package agent shall fill out a "Returned Merchandise
Acknowledgment Receipt" (LQ-45), and submit a copy to the
office. A refund check will be processed at the office and
mailed to the customer. Customers need to be informed that it
generally takes three to six weeks to process payment.

(v) If the total value of the returned merchandise is more
than $1,000, a 10% restocking fee shall be charged on the total
amount.

(c) Unreturnable Products. The following items may not
be returned:

(i) Alllimited item wines - wines that are available in very
limited quantities.

(ii) Any products that have been chilled, over-heated, or
label-damaged.

(iii) Outdated (not listed on the department's product/price
list) and discontinued products.

(iv) Merchandise purchased by catering services.

(v) Unsaleable product shall be held at the package agency
and accounted for in the same manner as breakage.

(d) A cash register return receipt shall be completed for
each product return. The following information must be on the
receipt: the customer's name, address, telephone number,
driver's license number, and signature. The cashier must attach
the receipt to the cash register closing report.

R81-3-7. Warning Sign.
All package agencies shall display in a prominent place a
"warning sign" as defined in R81-1-2.

R81-3-8. Identification Guidelines to Purchase Liquor.

All package agencies shall accept only four forms of
identification to establish proof of age for the purchase of liquor
by customers:

(1) A current valid driver's license that includes date of
birth and has a picture affixed and is issued in this state under
Title 53, Chapter 3, Uniform Driver License Act or in
accordance with the laws of another state;

(2) A current valid identification card that includes date of
birth and has a picture affixed issued by this state under Title 53,
Chapter 3, Part 8, Identification Card Act, or issued by another
state that is substantially similar to this state's identification
card;

(3) A current valid military identification card that
includes date of birth and has a picture affixed; or

(4) A current valid passport.

Ifaperson's age is still in question after presenting proofof
age, the package agency may require the person to also sign a
"statement of age" form as provided in 32A-1-303. The form

shall be filed alphabetically by the close of business day, and
shall be maintained on file for a period of three years.

R81-3-9. Promotion and Listing of Products.

(1) An operator or employee of a Type 1, 2, or 3 package
agency, as defined in R81-3-1, may not promote a particular
brand or type of liquor product while on duty at the package
agency. An operator or employee may inform a customer as to
the characteristics of a particular brand or type of liquor,
provided the information is linked to a comparison with other
brands or types.

(2) A package agency may not advertise alcoholic
beverages on billboards except:

(a) aType 1 package agency, as defined in R81-3-1, may
provide informational signs on the premises of the hotel or
resort directing persons to the location of the hotel's or resort's
Type 1 package agency;

(b) a Type 2 package agency, as defined in R81-3-1, may
provide informational signs on the premises of its business
directing persons to the location of the Type 2 package agency
within the business; and

(c) a Type 5 package agency, as defined in R81-3-1, may
advertise the location of the winery, distillery, or brewery and
the Type 5 package agency, and may advertise the alcoholic
beverage products produced by the winery, distillery, or brewery
and sold at the Type 5 package agency under the guidelines of
R81-1-17 for advertising alcoholic beverages.

(3) A package agency may not display price lists in
windows or showcases visible to passersby except:

(a) aType 1 package agency, as defined in R81-3-1, may
provide a price list in each guest room of the hotel or resort
containing the code, number, brand, size and price of each item
it carries for sale at the Type 1 package agency;

(b) a Type 4 package agency, as defined in R81-3-1, may
provide a price list of the code number, brand, size, and price of
each item it carries for sale to the tenants or occupants of the
specific leased, rented, or licensed rooms within the facility; and

(c) aType 5 package agency, as defined in R81-3-1, may
provide a price list on the premises of the winery, distillery, or
brewery, authorized tasting room, and at the entrance of the
Type 5 package agency of the code, number, brand, size, and
price of each liquor item it carries for sale at the Type 5 package
agency.

R81-3-10. Non-Consignment Inventory.

Type 1, 4 and 5 package agencies shall be on a non-
consignment inventory status where the agency owns the
inventory.

R81-3-11. Application.

An application for a package agency shall be included in
the agenda of the monthly commission meeting for
consideration for issuance of a package agency contract when
the requirements of Sections 32A-3-102, -103, and -105 have
been met, a completed application has been received by the
department, and when the package agency premises have been
inspected by the department. No application fee is required for
type 2 and 3 package agency applicants.

R81-3-12. Evaluation Guidelines of Package Agencies.

Type 2 and 3 package agencies shall:

(1) serve a population of at least 6,000 people comprised
of both permanent residents and tourists;

(2) not be established or maintained within a one mile
radius of another type 2 or 3 package agency unless it can be
clearly demonstrated that it is in the best interest of the state to
establish and maintain the outlet at that location; and

(3) maintain a gross profit to the state of $12,000 annually
to assure adequate service to the public.
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R81-3-13. Operational Restrictions.

(1) Hours of Operation.

(a) Type 1, 2, and 5 package agencies may operate from
10:00 a.m. until 12:00 midnight, Monday through Saturday.
However, the actual operating hours may be less in the
discretion of the package agent with the approval of the
department. Type 2 agencies shall be open for business at least
seven hours a day, five days a week, except where closure is
otherwise required by law.

(b) Type 3 package agencies may operate from 10:00 a.m.
until 10:00 p.m., Monday through Saturday, but may remain
closed on Mondays in the discretion of the package agent.
However, the actual operating hours may be less in the
discretion of the package agent with the approval of the
department, provided the agency operates at least seven hours a
day.

(c) Type 4 package agencies may operate from 10:00 a.m.
until 1:00 a.m., Monday through Friday, and 10:00 a.m. until
12:00 midnight on Saturday. However, the actual operating
hours may be less in the discretion of the package agent with the
approval of the department.

(d) Any change in the hours of operation of any package
agency requires prior department approval, and shall be
submitted in writing by the package agent to the department.

(e) A package agency, regardless of type, shall not operate
on Sundays or legal holidays except to the extent authorized by
32A-3-106(10) for package agencies located in certain wineries.
If a legal holiday falls on a Sunday, the following Monday will
be observed as the holiday by Type 2 and 3 package agencies.

(f) Because Type 2 and 3 package agencies operate in
manner similar to a state store, they may not be open to sell
liquor on election days until after the polls have closed. Type
1,4, and 5 package agencies do not operate in a manner similar
to a state store and may remain open to sell liquor on elections
days.

(2) Size of Outlet. The retail selling space devoted to
liquor sales in a type 2 or 3 package agency must be at least one
hundred square feet.

(3) Inventory Size. Type 2 and 3 package agencies must
maintain at least fifty code numbers of inventory at a retail value
of at least five thousand dollars and must maintain a
representative inventory by brand, code, and size.

(4) Access to General Public. Type 1, 2, and 3 package
agencies must be easily accessible to the general consuming
public.

(5) Purchase of Inventory. All new package agencies, at
the discretion of the department, will purchase and maintain
their inventory of liquor.

R81-3-14. Type 5 Package Agencies.

(1) Purpose. A type 5 package agency is for the limited
purpose of allowing a winery, distillery, or brewery to sell at its
manufacturing location the packaged liquor product it actually
produces to the general public for off-premise consumption.
This rule establishes guidelines and procedures for type 5
package agencies.

(2) Application of Rule.

(a) The package agency must be located on the winery,
distillery, or brewery premises at a location approved by the
commission.

(b) The package agency may only sell products produced
at the winery, distillery, or brewery, and may not carry the
products of other alcoholic beverage manufacturers.

(c) The product produced by the winery, distillery, or
brewery and sold in the type 5 package agency need not be
shipped from the winery, distillery, or brewery to the department
warehouse and then back to the package agency. The bottles for
sale may be moved directly from the manufacturer's storage area
to the package agency provided that proper record-keeping is

maintained on forms provided by the department. Records
required by the department shall be kept current and available
to the department for auditing purposes. Records must be
maintained for at least three years. The package agency shall
submit to the department a completed monthly sales report form
which specifies the variety and number of bottles sold from the
package agency. This report must be submitted to the
department within the first five working days of the month. A
club or restaurant purchases form must be filled out for every
licensee purchase.

(d) Direct deliveries to licensees are prohibited. Products
must be purchased and picked up by the licensees or their
designated agents at the Type 5 package agency.

(e) The type 5 package agency shall follow the same laws,
rules, policies, and procedures applicable to other package
agencies as to the retail price of products.

(f) The days and hours of sale of the type 5 package
agency shall be in accordance with 32A-3-106(10).

R81-3-15. Refusal of Service.

An employee of the package agency may refuse to sell
liquor to any person whom the employee has reason to believe
is purchasing or attempting to purchase liquor in violation of the
Utah Alcoholic Beverage Control laws. The employee may also
detain the person and hold the person's form of identification in
a reasonable manner and for a reasonable length of time for the
purpose of informing a peace officer of a suspected violation.

R81-3-16. Minors on Premises.

No person under the age of 21 years may enter a package
agency unless accompanied by a parent, legal guardian, or
spouse that is 21 years of age or older. Signs notifying the
public of this rule shall be posted in a prominent place on the
doors or windows of the package agency.

R81-3-17. Consignment Inventory Package Agencies.

(1) Purpose. At the discretion of the department, liquor
may be provided by the department to a Type 2 and Type 3
package agency for sale on consignment pursuant to 32A-3-
106(2)(b). This rule provides the procedures for such
consignment sales.

(2) Application of the Rule.

(a) Consignment Inventory.

(i) The initial amount of consignment inventory furnished
to the package agency shall be established by the department's
regional manager assigned to the package agency.

(i1) The consignment inventory amount shall be posted to
the department's accounting system as "Consignment Inventory
Account."

(iii) The consignment inventory amount shall be stated in
the department's contract with the package agency.

(iv) Any adjustment to the consignment inventory amount
shall be done through the use of a transfer, authorization, or
payment of money. A copy of the transfer, adjusting
authorization, or evidence of payment shall be included in the
package agency's file.

(v) The consignment inventory amount may be adjusted
from time to time based on the package agency's monthly
average sales. Any adjustment shall be made by a properly
executed amendment to the department's contract with the
package agency.

(b) Payments.

(1) After receipt of a shipment of merchandise, the package
agent shall submit a check to the department within 30 days of
the authorization/transfer date.

(ii) The check shall be annotated with the authorization,
transfer and credit memo numbers to which it applies as follows:
Authorization(s) + or - transfers - credit memos = check.

(i)  All delivery discrepancies shall be resolved
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immediately by contacting the department's warehouse shipping
manager. Payment shall be made on all authorizations/transfers
by their due date whether or not any discrepancies have been
resolved.

(iv) Any returned checks to the department from a package
agent is grounds to require the package agent to provide a
certified check to pay for future shipments.

(v) Ifa check for an authorization is not received by the
department within 30 days of its due date, the department may
assess the legal rate of interest on the amount owed, or may
terminate the contract with the package agent and close the
package agency.

(c) Transfers.

(i) Transfers (+ or -) shall be adjusted to the package
agency's next payment due the department.

(i1)) Transfer in will add to the amount owed to the
department on the next check due to the department.

(iii) Transfer out will subtract from the amount owed to the
department on the next check due to the department.

(d) Audits.

(i) Any package agency that is on a consignment contract
shall keep a daily log of sales.

(i) The regional manager shall audit the package agency
at least once every six months.

(iii) The package agency is subject to a department audit
at any time.

R81-3-18. Type 4 Package Agency Room Service - Mini-
Bottle/187 ml Wine Sales.

(1) Purpose. Pursuant to 32A-1-116, the department may
not purchase or stock alcoholic beverages in containers smaller
than 200 milliliters. except as otherwise allowed by the
commission. The commission hereby allows the limited use of
50 milliliter "mini-bottles" of distilled spirits and 187 milliliter
bottles of wine for room service sales by Type 4 package
agencies located in hotels and resorts. The following conditions
are imposed to ensure that these smaller bottle sales are limited
to patrons of sleeping rooms, and are not offered to the general
public.

(2) Application of Rule.

(a) The department will not maintain a regular inventory
of distilled spirits and wine in the smaller bottle sizes, but will
accept special orders for these products from a Type 4 package
agency. Special orders may be placed with the department's
purchasing division, any state store, or any Type 2 or 3 package
agency.

(b) The Type 4 package agency must order in full case lots,
and all sales are final.

(c) If the hotel/resort has a Type 1 package agency with
Type 4 privileges, the smaller bottle sized products must be
stored in a secure area separate from the Type 1 agency
inventory.

(d) Sale and use of alcohol in the smaller bottle sizes is
restricted to providing room service to guests in sleeping rooms
in the hotel/resort, and may not be used for other purposes, or be
sold to the general public.

(e) Failure of the Type 4 package agency to strictly adhere
to the provisions of this rule is grounds for the department to
terminate its contract with the Type 4 package agency.

R81-3-19. Credit Cards.

(1) Purpose. This rule explains the procedures to be
followed by consignment package agents in accepting credit
cards for the purchase of alcoholic beverages.

(2) Application of Rule.

(a) Licensee purchases may not be paid by credit card.
The department will accept only checks and cash from licensees.

(b) Refunds, or exchanges of products of unequal value,
will be handled by crediting the customer's credit card account.

The cash register must be balanced by doing a return at the
register.

(c) The cashier shall examine the security features of the
card such as signatures, account numbers, expiration date,
hologram, etc., before accepting any card.

(d) No sale may be made without the credit card. Merely
having the credit card number available is not acceptable.

(e) All credit cards must be signed by the card holder.

(f) Customers may not use another person's credit card,
including their spouse's card.

(g) Credit card receipts contain confidential information
that needs to be safeguarded. Cashiers should not throw them
in the trash. Consignment package agents and their employees
should consult their regional manager concerning proper storage
and disposal of such receipts.

(h) If for any reason the credit card cannot be scanned, the
credit card number should be hand keyed into the credit card
machine keyboard. An imprinted copy of the credit card must
then be made. The imprinted copy must be signed by the card
holder.

KEY: alcoholic beverages
June 27, 2008
Notice of Continuation September 6, 2006

32A-1-107
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R81. Alcoholic Beverage Control, Administration.
R81-5. Private Clubs.
R81-5-1. Licensing.

(1) Private club liquor licenses are issued to persons as
defined in Section 32A-1-105(36). Any contemplated action or
transaction that may alter the organizational structure or
ownership interest of the person to whom the license is issued
must be submitted to the department for approval prior to
consummation of any such action to ensure there is no violation
of Sections 32A-5-103 and 32A-5-107(44).

(2)(a) At the time the commission grants a private club
license the commission must designate whether the private club
qualifies to operate as a class A, B, C, or D private club based
on criteria in 32A-5-101.

(b) After the license is granted, a private club may request
that the commission approve a change in the club's classification
in writing supported by evidence to establish that the club
qualifies to operate under the new class designation based on the
criteria in 32A-5-101.

(c) The department shall conduct an investigation for the
purpose of gathering information and making a recommendation
to the commission as to whether or not the request should be
granted. The information shall be forwarded to the commission
to aid in its determination.

(d) If the commission determines that the private club has
provided credible evidence to establish that it meets the
statutory criteria to operate under the new class designation, the
commission shall approve the request.

(3)(a) A class C private club must operate as a dining club
as defined in 32A-5-101(3)(c), and must maintain at least 50%
of its total private club business from the sale of food, not
including mix for alcoholic beverages, service charges, and
membership fees.

(b) Aclass C private club shall maintain records separately
showing quarterly expenditures and sales for beer, heavy beer,
liquor, wine, set-ups and food. These shall be available for
inspection and audit by representatives of the department, and
maintained for a period of three years.

(c) If any inspection or audit discloses that the sales of
food are less than 50% for any quarterly period, an order to
show cause shall be issued by the department to determine why
the license should not be immediately reclassified by the
commission as a class D private club. Ifthe commission grants
the order to show cause, the reclassification shall remain in
effect until the licensee files a request for and receives approval
from the commission to be classified as a class C private club.
The request shall provide credible evidence to prove to the
satisfaction of the commission that in the future, the sales of
food will meet or exceed 50%.

R81-5-2. Application.

A license application shall be included in the agenda of the
monthly commission meeting for consideration for issuance of
a private club license when the requirements of Sections 32A-5-
102,-103, and -106 have been met, a completed application has
been received by the department, and the private club premises
have been inspected by the department.

R81-5-3. Bonds.

No part of any corporate or cash bond required by Section
32A-5-106 may be withdrawn during the time the license is in
effect. If the licensee fails to maintain a valid corporate or cash
bond, the license shall be immediately suspended until a valid
bond is obtained. Failure to obtain a bond within 30 days of
notification by the department of the delinquency shall result in
the automatic revocation of the license.

R81-5-4. Insurance.
Public liability and dram shop insurance coverage required

in Subsections 32A-5-102(1)(i) and (j) must remain in force
during the time the license is in effect. Failure of the licensee to
maintain the required insurance coverage may result in a
suspension or revocation of the license by the commission.

R81-5-5. Advertising.

(1) Authority. This rule is pursuant to the commission's
powers and duties under 32A-1-107 to act as a general
policymaking body on the subject of alcoholic beverage control
and to set policy by written rules that prescribe the conduct and
management of any premises upon which alcoholic beverages
may be sold, consumed, served, or stored.

(2) Purpose. This rule furthers the intent of 32A-5-
107(18) that private clubs advertise in a manner that preserves
the concept that private clubs are private and not open to the
general public.

(3) Application of Rule.

(a) Any public advertising by a private club, its employees,
agents, or members, or by any person under contract or
agreement with the club shall clearly identify the club as being
"a private club for members". In print media, this club
identification information must be no smaller than 10 point bold
type.

(b) A private club, its employees, agents, or members, or
any person under a contract or agreement with the club may not
directly or indirectly engage in or participate in any public
advertising or promotional scheme that runs counter to the
concept that clubs are private and not open to the general public
such as:

(i) offering or providing complimentary club memberships
or visitor cards to the general public;

(i) offering or providing full or partial payment of
membership fees or dues, or visitor card fees to members of the
general public;

(i) offering or implying an entitlement to a club
membership or visitor card to members of the general public; or

(iv) offering to host members of the general public into the
club.

R81-5-6. Private Club Licensee Liquor Order and Return
Procedures.

The following procedures shall be followed when a private
club liquor licensee orders liquor from or returns liquor to any
state liquor store, package agency, or department satellite
warehouse:

(1) The licensee must place the order in advance to allow
department personnel sufficient time to assemble the order. The
licensee or employees of the licensee may not pick merchandise
directly off the shelves of a state store or package agency to fill
the licensee's order. The order shall include the business name
of the licensee, department licensee number, and list the
products ordered specifying each product by code number and
quantity.

(2) The licensee shall allow at least four hours for
department personnel to assemble the order for pick-up. When
the order is complete, the licensee will be notified by phone and
given the total cost of the order. The licensee may pay for the
product in cash, company check or cashier's check.

(3) The licensee or the licensee's designee shall examine
and sign for the order before it leaves the store, agency or
satellite warehouse to verify that the product has been received.

(4) Merchandise shall be supplied to the licensee on
request when it is available on a first come first serve basis.
Discounted items and limited items may, at the discretion of the
department, be provided to a licensee on an allocated basis.

(5)(a) Spirituous liquor may be returned by the licensee for
the original purchase price only under the following conditions:

(i) the bottle has not been opened;

(ii) the seal remains intact;
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(iii) the label remains intact; and

(iv) upon a showing of the original cash register receipt.

(b) Arestocking fee of 10% shall be assessed on the entire
amount on any returned spirituous liquor order that exceeds
$1,000. All spirituous liquor returned that is based on a single
purchase on a single cash register receipt must be returned at the
same time at a single store, package agency, or satellite
warehouse location.

(b) Wine and beer may not be returned by the licensee for
the original purchase price except upon a showing that the
product was spoiled or non-consumable.

R81-5-7. Private Club Licensee Operating Hours.
Allowable hours of liquor sales shall be in accordance with
Section 32A-5-107(28). However, the licensee may open the
liquor storage area during hours otherwise prohibited for the
limited purpose of inventory, restocking, repair, and cleaning.

R81-5-8. Sale and Purchase of Alcoholic Beverages.

(1) A patron may pay for an alcoholic beverage at the time
of purchase, or, at the discretion of both the licensee and the
patron, the price charged may be added to the patron's tab.

(2) Liquor dispensing shall be in accordance with Section
32A-5-107; and Sections R81-1-9 (Liquor Dispensing Systems),
R81-1-10 (Wine Dispensing), and R81-1-11 (Multiple Licensed
Facility Storage and Service) of these rules.

R81-5-9. Liquor Storage.

Liquor bottles kept for sale in use with a dispensing system,
liquor flavorings in properly labeled unsealed containers, and
unsealed containers of wines poured by the glass may be stored
in the same storage area of the private club as approved by the
department.

R81-5-10. Alcoholic Product Flavoring.

(1) Alcoholic product flavoring may be utilized in
beverages only during the authorized selling hours under the
private club liquor license. Alcoholic product flavoring may be
used in the preparation of food items and desserts at any time if
plainly and conspicuously labeled "cooking flavoring".

(2) No club employee under the age of 21 years may
handle alcoholic product flavorings.

R81-5-11. Price Lists.

(1) Each licensee shall have available for its patrons a
printed price list containing current prices of all mixed drinks,
wine, beer, and heavy beer. This list shall include any amounts
charged by the licensee for the service of packaged liquor, wine
or heavy beer. A copy shall be kept on the club premises and
available at all times for examination by the members, guests,
and visitors to the club.

(2) Any printed menu, master beverage price list or other
printed list is sufficient as long as the prices are current and the
list is readily available to the patron.

(3) Customers shall be notified of the price charged for any
packaged liquor, wine or heavy beer and any service charges for
the supply of glasses, chilling, or wine service.

(4) A licensee or his employee may not misrepresent the
price of any alcoholic beverage that is sold or offered for sale on
the licensed premises.

R81-5-12. Identification Badge.

Each employee of the licensee who sells, dispenses or
provides alcoholic beverages shall wear a unique identification
badge visible above the waist, bearing the employee's first name,
initials, or a unique number in letters or numbers not less than
3/8 inch high. The identification badge must be worn on the
front portion of the employee's body. The licensee shall
maintain a record of all employee badges assigned, which shall

be available for inspection by any peace officer, or
representative of the department. The record shall include the
employee's full name and address and a driver's license or
similar identification number.

R81-5-13. Brownbagging.

When private social functions or privately hosted events,
as defined in 32A-1-105(39), are held on the premises of a
licensed private club, the proprietor may, in his or her
discretion, allow members of the private group to bring onto the
club premises, their own alcoholic beverages under the
following circumstances:

(1) When the entire club is closed to regular patrons for
the private function or event, or

(2) When an entire room or area within the club such as a
private banquet room is closed to regular patrons for the private
function or event, and members of the private group are
restricted to that area, and are not allowed to co-mingle with
regular patrons of the club.

R81-5-14. Membership Fees and Monthly Dues.

(1) Authority. This rule is pursuant to the commission's
powers and duties under 32A-1-107 to act as a general
policymaking body on the subject of alcoholic beverage control
and to set policy by written rules that prescribe the conduct and
management of any premises upon which alcoholic beverages
may be sold, consumed, served, or stored.

(2) Purpose. This rule furthers the intent of 32A-5-107(1)
through (7) that private clubs operate in a manner that preserves
the concept that private clubs are private and not open to the
general public.

(3) Application of Rule.

(a) Each private club shall establish in its by-laws
membership application fees and monthly membership dues in
amounts determined by the club. However, the application fees
shall not be less than $4, and the monthly dues may not be less
than one dollar per month.

(b) A private club, its employees, agents, or members, or
any person under a contract or agreement with the club, may
not, as part of an advertising or promotional scheme, offer to
pay or pay for membership application fees or membership dues
in full or in part for a member of the general public.

(c) Notwithstanding section (3)(b), if a private club is
located within a hotel, the hotel may assist the club in the
issuance of a club membership to a guest of the hotel under the
following conditions:

(i) the guest has booked a room and is staying at the hotel,;

(ii) the costs of the membership application fee and
membership dues are paid for by the guest either as a separate
charge, or as part of the hotel room rate;

(iii) the private club receives payment of the fees and dues
for all memberships issued to guests of the hotel;

(iv) the hotel and the club shall maintain a current record
of each membership issued to a guest of the hotel as required by
the commission;

(v) the records required by subsection (iv) shall be
available for inspection by the department; and

(vi) the issuance of the membership is done in accordance
with the procedures outlined in 32A-5-107(1) through (4).

R81-5-15. Minors in Lounge or Bar Areas.

(1) Pursuant to 32A-5-107(8)(a)(iv), a minor may not be
admitted into, use, or be on the premises of any lounge or bar
area of any class A, B, C, or D of private club except when the
minor is employed by the club to perform maintenance and
cleaning services during hours when the club is not open for
business.

(2) "Lounge or bar area" includes:

(a) the bar structure as defined in 32A-1-105(4);
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(b) any area in the immediate vicinity of the bar structure
where the sale, service, display, and advertising of alcoholic
beverages is emphasized; or

(c) any area that is in the nature of or has the ambience or
atmosphere of a bar, parlor, lounge, cabaret or night club.

(3) A minor who is otherwise permitted to be on the
premises of a class A, B or C private club may momentarily pass
through the club's lounge or bar area en route to those areas of
the club where the minor is permitted to be. However, no minor
shall remain or be seated in the club's bar or lounge area.

R81-5-16.
Businesses.

(1) Pursuant to 32A-5-107(8)(a)(v), a minor may not be
admitted into, use, or be on the premises of any private club that
provides sexually oriented adult entertainment or operates as a
sexually oriented business. This includes any club:

(a) thatis licensed by local authority as a sexually oriented
business;

(b) that allows any person on the premises to dance,
model, or be or perform in a state of nudity or semi-nudity; or

(c) that shows films, motion pictures, video cassettes,
slides, or other photographic reproductions which are
characterized by their emphasis upon the exhibition or
description of specified anatomical areas or specified sexual
activities.

(2) "Nudity"or "state of nudity" means the showing of the
human male or female genitals, pubic area, vulva, anus, or anal
cleft with less than a fully opaque covering or the showing of
the female breast with less than a fully opaque covering of any
part of the nipple.

(3) "Semi-nudity" means a state of dress in which any
opaque clothing covers the genitals, anus, anal cleft or cleavage,
pubic area, and vulva narrower than four inches wide in the
front and five inches wide in the back, and less than one inch
wide at the narrowest point, and which covers the nipple and
areola of the female breast narrower than a two inch radius.

(4) "Specified anatomical areas" means:

(a) human male genitals in a state of sexual arousal; or

(b) less than completely and opaquely covered buttocks,
anus, anal cleft or cleavage, male or female genitals, or a female
breast.

(5) "Specified sexual activities" means acts of, or
simulating:

(a) masturbation;

(b) sexual intercourse;

(c) sexual copulation with a person or a beast;

(d) fellatio;

(e) cunnilingus;

(f) bestiality;

(g) pederasty;

(h) buggery;

(i) sodomy;

(j) excretory functions as part of or in connection with any
of the activities set forth in (a) through (i).

Sexually Oriented Adult Entertainment or

R81-5-17. Visitor Cards.

(1) Authority. This rule is pursuant to the commission's
powers and duties under 32A-1-107 to act as a general
policymaking body on the subject of alcoholic beverage control
and to set policy by written rules that prescribe the conduct and
management of any premises upon which alcoholic beverages
may be sold, consumed, served, or stored.

(2) Purpose. This rule furthers the intent of 32A-5-107(1)
through (7) that private clubs operate in a manner that preserves
the concept that private clubs are private and not open to the
general public.

(3) Application of Rule.

(a) A private club, its employees, agents, or members, or

any person under a contract or agreement with the club, may
not, as part of an advertising or promotional scheme, offer to
purchase or purchase in full or in part a visitor card for a
member of the general public.

(b) Notwithstanding section (3)(a), if a private club is
located within a hotel, the hotel may assist the club in the
issuance of a visitor card to a guest of the hotel under the
following conditions:

(i) the guest has booked a room and is staying at the hotel,

(i) the cost of the visitor card is paid for by the guest
either as a separate charge, or as part of the hotel room rate;

(iii) the private club receives payment of the fees for all
visitor cards issued to guests of the hotel;

(iv) the hotel and the club shall maintain a current record
of each visitor card issued to a guest of the hotel as required by
the commission,;

(v) the records required by subsection (iv) shall be kept for
a period of three years and shall be available for inspection by
the department; and

(vi) the issuance of the visitor card is done in accordance
with the procedures outlined in 32A-5-107(6).

KEY: alcoholic beverages

June 27, 2008 32A-1-107

Notice of Continuation September 7,2006 32A-5-107(18)
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R81. Alcoholic Beverage Control, Administration.
R81-7. Single Event Permits.
R81-7-1. Application Guidelines.

(1) A single event permit application for the purpose of
conducting a convention, civic or community enterprise, shall
be included in the agenda of the monthly commission meeting
for consideration for issuance of a single event permit, when the
requirements of Section 32A-7 have been met, and a completed
application has been received by the department. "Conducting"
as used herein means the conduct, management, control or
direction of an event. The organization directly benefiting from
the event, monetarily or otherwise, shall be deemed to be
conducting the event.

(2) Pursuant to Section 32A-7-101, the commission may
grant single event permits to a bona fide partnership,
corporation, limited liability company, church, political
organization, or incorporated association, and to each bona fide
and recognized subordinate lodge, chapter or local unit of any
qualifying parent entity. To be a "bona fide" and "recognized"
subordinate or local entity, the applicant must have been in
existence for at least one year prior to the date of the application
and must furnish proof thereof.

(3) Ifthe applicant is a bona fide incorporated association,
corporation, or a separately incorporated subordinate lodge,
chapter or local unit thereof, the applicant shall submit a copy
of its certificate and articles of incorporation from the state,
which reflect that the applicant has been in existence for at least
one year prior to date of application.

(4) Ifthe applicant is a bona fide limited liability company,
the applicant shall submit a copy ofits limited liability company
certificate of existence from the state, which reflects that the
applicant has been in existence for at least one year prior to date
of application.

(5) If the applicant is a bona fide church, political
organization, or recognized subordinate chapter or local unit
thereof, the applicant shall submit proof of its tax exempt status
as provided by the Internal Revenue Service.

(6) Any subordinate or local entity of a parent entity must
also establish that it is duly "recognized" by the parent entity by
providing written verification of its "recognized" status such as
a letter from, or bylaws of the parent entity. The subordinate or
local unit shall also furnish proof that the parent entity qualifies
under sections (1), (2), (3), (4), and (5) of this rule. These
requirements shall not apply in situations where the subordinate
or local unit is separately incorporated.

(7) Calendar year is defined as January 1 through
December 31.

(8) The single event permit bond, as required by Section
32A-7-105, shall not be released back to the single event
permittee until the permittee provides to the department the
required data regarding liquor purchases, sales, prices charged,
and net profit generated at the event for which the single event
permit was issued.

(9) If an organization or individual other than the one
applying for the single event permit posts the $1,000 bond
required by Section 32A-7-105, an affidavit must be submitted
attesting that the $1,000 bond is for the permittee's compliance
with the provisions of the Act and the commission rules, and
that if a violation occurs at the single event, the bond may be
forfeited.

(10) The commission may authorize multiple sales outlets
on different properties under one single event permit, provided
that each site conforms to location requirements of Section 32 A-
7. The commission may authorize simultaneous sale and
consumption hours at multiple sales outlets.

R81-7-2. Guidelines for Issuing Permits for Outdoor or
Large-Scale Public Events.
(1) Purpose. The sale of alcohol at outdoor public events

such as street festivals, fairs, concerts, and rodeos poses special
control issues for event organizers and law enforcement
officials. Furthermore, the sale of alcohol at public events
attended by large numbers of people, many of whom may be
under the age of 21, also poses special control issues. In
deciding whether to issue a single event permit for such events,
the commission must be satisfied that sufficient controls will be
in place to minimize the possibility of minors being sold or
furnished alcohol or adults being over-served alcohol at the
event. This rule identifies control measures that must be in
place before the commission will issue a single event permit for
an outdoor or a large-scale public event. However, this rule
gives the commission discretion not to require specific control
measures under certain circumstances after considering the facts
and circumstances of a particular event.

(2) Definitions.

(a) For purposes of this rule, "large-scale public event"
includes any event that is open to the general public and the
estimated attendance at the event is in excess of 1000 people.

(3) Authority. This rule is enacted under the authority of
Sections 63-46A-3, 32A-1-107 and 32A-7-101 and -104.

(4) Policy.

(a) Before a single event permit will be issued by the
commission to allow the sale of alcoholic beverages at an
outdoor or a large-scale public event, the following control
measures must be present at the event:

(i) There must be at least one location at the event where
those wanting to purchase alcoholic beverages must show proof
of age and either have their hand stamped or be issued a non-
transferable wristband.

(A) The proofof age location(s) shall be separate from the
alcoholic beverage sales and dispensing location(s).

(B) Proof of age may be established by:

(I) a current valid driver's license that includes date of
birth and has a picture affixed and is issued in this state under
Title 53, Chapter 3, Uniform Driver License Act, or in
accordance with the laws of another state;

(IT) acurrent valid identification card that includes date of
birth and has a picture affixed issued by this state under Title
53, Chapter 3, Part 8, identification Card Act, or issued by
another state that is substantially similar to this state's
identification card;

(IIT) a current valid military identification that includes
date of birth and has a picture affixed; or

(IV) acurrent valid passport.

(C) Any person assigned to check proof of age shall have
completed the alcohol server-training seminar outlined in 62A-
15-401.

(D) The use of hand stamps or issuance of wristbands does
not relieve those selling and dispensing alcoholic beverages
from asking for proof of age if they suspect a person attempting
to purchase an alcoholic beverage is under the age of 21 years.

(i) Alcoholic sales and dispensing location(s) shall be
separate from food and non-alcoholic beverage concession
locations. However, if the consumption of alcohol at the event
is limited to a confined, restricted area such as a "beer garden",
then alcoholic beverages, food and non-alcoholic beverages may
be sold at the same sales locations within the confined,
restricted area.

(iii) Alcoholic beverages shall be served in readily
identifiable cups or containers distinct from those used for non-
alcoholic beverages.

(iv) No more than two alcoholic beverages shall be sold to
a customer at a time.

(v) At least one person who has completed the alcohol
server training seminar outlined in 62A-15-401 shall be at each
location where alcoholic beverages are sold and dispensed to
supervise the sale and dispensing of alcoholic beverages.

(vi) If minors may attend the event, all dispensing and



UAC (As of July 1, 2008) Printed: September 4, 2008 Page 77

consumption of alcoholic beverages shall be in a designated,
confined, and restricted area where minors are not allowed
without being accompanied by a parent or guardian, and where
alcohol consumption may be closely monitored.

(b) Notwithstanding Subsection (a), the commission, after
reviewing the facts and circumstances of a particular outdoor or
large-scale public event, may in its discretion relax any of the
control measures outlined in Subsection (a) above.

(c) After reviewing the facts and circumstances of the
outdoor or large-scale public event, the commission may in its
discretion require additional control measures as a condition of
issuing a single event permit. These can include but are not
limited to the following:

(i) Placing limits on the variety of alcoholic beverages
served at the event.

(i) Requiring that alcoholic beverages be distinguishable
in appearance from non-alcoholic beverages.

(iii) Requiring a certain minimum number of law
enforcement and/or security personnel at the event.

(5) Procedure. The following procedure shall govern
applications for single event permits for outdoor or large-scale
public events:

(a) In addition to providing a description of the times,
dates, location, nature and purpose of the event, the applicant
shall include in the single event permit application a summary
of all control measures that will be taken at the event to reduce
the possibility of minors being furnished alcohol and adults
being over-served alcohol at the event.

(b) Department staff shall provide this information to the
commissioners prior to the commission's consideration of the
single event permit application.

(c) The commission shall review the application to
determine if all statutory requirements are in place, to determine
if all controls listed in Subsections (4)(a)(i) through (vi) are in
place, to consider any request to waive any of the controls listed
in Subsections (4)(a)(i) through (vi), and to assess whether any
additional control measures such as those listed in Subsection
(4)(c) should be required prior to issuing the single event
permit.

R81-7-3. Price Lists.

(1) A single event permittee shall have a printed alcoholic
beverage price list available for inspection containing prices of
mixed drinks, wine, beer, and heavy beer. The list shall include
any charges for the service of packaged wines or heavy beer, and
any service charges for the supply of glasses, chilling, or wine
service.

(2) The permittee or an employee of the licensee may not
misrepresent the price of any alcoholic beverage that is sold or
offered for sale on the event premises.

KEY: alcoholic beverages
June 27, 2008 32A-1-107
Notice of Continuation August 24, 2006
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R81. Alcoholic Beverage Control, Administration.

R81-10. Off-Premise Beer Retailers.

R81-10-1. Separation of Alcoholic Beverages from Non-
Alcoholic Beverages and Required Signage.

(1) Authority and General Purpose. This rule is pursuant
to 32A-10-102(5) that requires:

(a) an off-premise beer retailer to display beer sold by the
retailer in an area that is visibly separate and distinct from the
area where a nonalcoholic beverage is displayed, and requires
the commission to define by rule what constitutes an "area that
is visibly separate and distinct from the area where a
nonalcoholic beverage is displayed"; and

(b) an off-premise beer retailer to prominently post in the
separate and distinct area where beer is sold, an easily readable
sign that reads in print that is no smaller than .5 inches, bold
type, "These beverages contain alcohol. Please read the label
carefully," and requires the commission to define by rule the
format of the sign.

(2) Application of the Rule.

(a) Display requirements.

(i) Pursuantto 32A-10-102(5), an off-premise beer retailer
must display beer products in an "area that is visibly separate
and distinct from the area where a non-alcoholic beverage is
displayed."

(ii) This requires that under no circumstances may there be
a co-mingling or interspersing of beer products with non-
alcoholic beverages, except that non-alcoholic beers may be
displayed with beer products.

(iii) The separation must clearly and unambiguously
convey to a consumer those beverage products that contain
alcohol and those that do not. This may be satisfied by any of
the following means:

(A) An entire display cabinet, cooler, shelf, aisle, end-cap,
side-stack, or stand alone floor display, or room where the only
beverages displayed are beer products, accompanied by the
prominent and unambiguous posting of the sign required by
32A-10-102(5); or

(B) A shared display cabinet, cooler, shelf, aisle, or room
where beer products are displayed separately from non-alcoholic
beverages by way of a physical barrier or visible divider of
sufficient prominence to create a clear divide between the beer
products and the non-alcoholic beverages. The area where beer
products are displayed must have a prominent and unambiguous
posting of the sign required by 32A-10-102(5). End-cap, side-
stack, or stand-alone floor displays may not contain both beer
products and non-alcoholic beverages other than non-alcoholic
beers.

(b) Sign requirements.

(i) The sign required by 32A-10-102(5) must be:

(A) prominently posted in the area where beer is sold;

(B) easily readable;

(C) in print that is no smaller than .5 inches, bold type.

(i) The print on the sign must be clearly readable and on
a solid, contrasting background.

(iii) The size of the sign, and the size of the print must be
sufficiently large so as to be readable, and clearly and
unambiguously convey to a consumer that the beverage products
displayed in that area contain alcohol. In no instance may the
sign be smaller than 8.5 inches x 3.5 inches.

(iv) Additional signs may be necessary depending on the
size and type of display area. For example, an entire aisle
devoted to beer products may require more than one sign to
adequately inform the consumer.

KEY: alcoholic beverages
June 27, 2008 32A-1-107
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R156. Commerce, Occupational and Professional Licensing.
R156-1. General Rules of the Division of Occupational and
Professional Licensing.
R156-1-101. Title.

These rules are known as the General Rules of the Division
of Occupational and Professional Licensing.

R156-1-102. Definitions.

In addition to the definitions in Title 58, as used in Title 58
or these rules:

(1) "Active and in good standing" means a licensure status
which allows the licensee full privileges to engage in the
practice of the occupation or profession subject to the scope of
the licensee's license classification.

(2) "Aggravating circumstances" means any consideration
or factors that may justify an increase in the severity of an action
to be imposed upon an applicant or licensee. Aggravating
circumstances include:

(a) prior record of disciplinary action, unlawful conduct,
or unprofessional conduct;

(b) dishonest or selfish motive;

(c) pattern of misconduct;

(d) multiple offenses;

(e) obstruction of'the disciplinary process by intentionally
failing to comply with rules or orders of the Division;

(f) submission of false evidence, false statements or other
deceptive practices during the disciplinary process including
creating, destroying or altering records after an investigation has
begun;

(g) refusal to acknowledge the wrongful nature of the
misconduct involved, either to the client or to the Division;

(h) vulnerability of the victim;

(i) lack of good faith to make restitution or to rectify the
consequences of the misconduct involved;

(j) 1illegal conduct, including the use of controlled
substances; and

(k) intimidation or threats of withholding clients' records
or other detrimental consequences if the client reports or
testifies regarding the unprofessional or unlawful conduct.

(3) "Branching questionnaire", as used in Section R156-1-
601, means an adaptive, progressive inquiry used by a physician
to determine a health history and assessment, and serves as the
basis for a diagnosis.

(4) "Cancel" or "cancellation" means nondisciplinary
action by the division to rescind, repeal, annul, or void a license
issued in error. Such action includes rescinding a license issued
to an applicant whose payment of the required application fee is
dishonored when presented for payment, or who has been issued
a conditional license pending a criminal background check and
the check cannot be completed due to the applicant's failure to
resolve an outstanding warrant or to submit acceptable
fingerprint cards.

(5) "Charges" means the acts or omissions alleged to
constitute either unprofessional or unlawful conduct or both by
a licensee, which serve as the basis to consider a licensee for
inclusion in the diversion program authorized in Section 58-1-
404.

(6) "Denial of licensure" means action by the division
refusing to issue a license to an applicant for initial licensure,
renewal of licensure, reinstatement of licensure or relicensure.

(7) "Disciplinary action" means adverse licensure action
by the division under the authority of Subsections 58-1-
401(2)(a) through (2)(b).

(8) "Diversion agreement" means a formal written
agreement between a licensee, the division, and a diversion
committee, outlining the terms and conditions with which a
licensee must comply as a condition of entering in and
remaining under the diversion program authorized in Section
58-1-404.

(9) "Diversion committees" mean diversion advisory
committees authorized by Subsection 58-1-404(2)(a)(i) and
created under Subsection R156-1-404a.

(10) "Duplicate license" means a license reissued to
replace a license which has been lost, stolen, or mutilated.

(11) "Emergency review committees" mean emergency
adjudicative proceedings review committees created by the
division under the authority of Subsection 58-1-108(2).

(12) "Expire" or "expiration" means the automatic
termination of a license which occurs:

(a) at the expiration date shown upon a license if the
licensee fails to renew the license before the expiration date; or
(b) prior to the expiration date shown on the license:

(i) upon the death of a licensee who is a natural person;

(i1) upon the dissolution of a licensee who is a partnership,
corporation, or other business entity; or

(iii) upon the issuance of a new license which supersedes
an old license, including a license which:

(A) replaces a temporary license;

(B) replaces a student or other interim license which is
limited to one or more renewals or other renewal limitation; or

(C) is issued to a licensee in an upgraded classification
permitting the licensee to engage in a broader scope of practice
in the licensed occupation or profession.

(13) "Inactive" or "inactivation" means action by the
division to place a license on inactive status in accordance with
Sections 58-1-305 and R156-1-305.

(14) "Investigative subpoena authority" means, except as
otherwise specified in writing by the director, the division
regulatory and compliance officer, or if the division regulatory
and compliance officer is unable to so serve for any reason, a
bureau manager designated by the regulatory and compliance
officer, or if both the division regulatory and compliance officer
and the designated bureau manager are unable to so serve for
any reason, a department administrative law judge.

(15) "License" means a right or privilege to engage in the
practice of a regulated occupation or profession as a licensee.

(16) "Limit" or "limitation" means nondisciplinary action
placing either terms and conditions or restrictions or both upon
a license:

(a) issued to an applicant for initial licensure, renewal or
reinstatement of licensure, or relicensure; or

(b) issued to a licensee in place of the licensee's current
license or disciplinary status.

(17) "Mitigating circumstances" means any consideration
or factors that may justify a reduction in the severity of an action
to be imposed upon an applicant or licensee.

(a) Mitigating circumstances include:

(i) absence of prior record of disciplinary action, unlawful
conduct or unprofessional conduct;

(i1) absence of dishonest or selfish motive;

(iii) personal, mental or emotional problems provided such
problems have not posed a risk to the health, safety or welfare
of the public or clients served such as drug or alcohol abuse
while engaged in work situations or similar situations where the
licensee or applicant should know that they should refrain from
engaging in activities that may pose such a risk;

(iv) timely and good faith effort to make restitution or
rectify the consequences of the misconduct involved;

(v) full and free disclosure to the client or Division prior
to the discovery of any misconduct;

(vi) inexperience in the practice of the occupation and
profession provided such inexperience is not the result of failure
to obtain appropriate education or consultation that the
applicant or licensee should have known they should obtain
prior to beginning work on a particular matter;

(vii) imposition of other penalties or sanctions; and

(viii) remorse.

(b) The following factors should not be considered as
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mitigating circumstances:

(i) forced or compelled restitution;

(i) withdrawal of complaint by client or other affected
persons;

(iii) resignation prior to disciplinary proceedings;

(iv) failure of injured client to complain; and

(v) complainant's recommendation as to sanction.

(18) "Nondisciplinary action" means adverse licensure
action by the division under the authority of Subsections 58-1-
401(1) or 58-1-401(2)(c) through (2)(d).

(19) "Peer committees" mean advisory peer committees to
boards created by the legislature in Title 58 or by the division
under the authority of Subsection 58-1-203(1)(f).

(20) "Private reprimand" means disciplinary action to
formally reprove or censure a licensee for unprofessional or
unlawful conduct, with the documentation of the action being
classified as a private record.

(21) "Probation" means disciplinary action placing terms
and conditions upon a license;

(a) issued to an applicant for initial licensure, renewal or
reinstatement of licensure, or relicensure; or

(b) issued to a licensee in place of the licensee's current
license or disciplinary status.

(22) "Public reprimand" means disciplinary action to
formally reprove or censure a licensee for unprofessional or
unlawful conduct, with the documentation of the action being
classified as a public record.

(23) "Regulatory authority" as used in Subsection 58-1-
501(2)(d) means any governmental entity who licenses, certifies,
registers, or otherwise regulates persons subject to its
jurisdiction, or who grants the right to practice before or
otherwise do business with the governmental entity.

(24) "Reinstate" or "reinstatement" means to activate an
expired license or to restore a license which is restricted, as
defined in Subsection (26)(b), or is suspended, or placed on
probation, to a lesser restrictive license or an active in good
standing license.

(25) "Relicense" or "relicensure" means to license an
applicant who has previously been revoked or has previously
surrendered a license.

(26) "Remove or modify restrictions" means to remove or
modify restrictions, as defined in Subsection (26)(a), placed on
a license issued to an applicant for licensure.

(27) "Restrict" or "restriction" means disciplinary action
qualifying or limiting the scope of a license:

(a) issued to an applicant for initial licensure, renewal or
reinstatement of licensure, or relicensure in accordance with
Section 58-1-304; or

(b) issued to a licensee in place of the licensee's current
license or disciplinary status.

(28) "Revoke" or "revocation" means disciplinary action
by the division extinguishing a license.

(29) "Suspend" or "suspension" means disciplinary action
by the division removing the right to use a license for a period
oftime or indefinitely as indicated in the disciplinary order, with
the possibility of subsequent reinstatement of the right to use the
license.

(30) "Surrender" means voluntary action by a licensee
giving back or returning to the division in accordance with
Section 58-1-306, all rights and privileges associated with a
license issued to the licensee.

(31) "Temporary license" or "temporary licensure" means
a license issued by the division on a temporary basis to an
applicant for initial licensure, renewal or reinstatement of
licensure, or relicensure in accordance with Section 58-1-303.

(32) "Unprofessional conduct" as defined in Title 58 is
further defined, in accordance with Subsection 58-1-203(1)(e),
in Section R156-1-502.

(33) "Warning or final disposition letters which do not

constitute disciplinary action" as used in Subsection 58-1-
108(3) mean letters which do not contain findings of fact or
conclusions of law and do not constitute a reprimand, but which
may address any or all of the following:

(a) division concerns;

(b) allegations upon which those concerns are based,

(c) potential for administrative or judicial action; and

(d) disposition of division concerns.

R156-1-102a. Global Definitions of Levels of Supervision.

(1) Except as otherwise provided by statute or rule, the
global definitions of levels of supervision herein shall apply to
supervision terminology used in Title 58 and Title R156, and
shall be referenced and used, to the extent practicable, in
statutes and rules to promote uniformity and consistency.

(2) Except as otherwise provided by statute or rule, all
unlicensed personnel specifically allowed to practice aregulated
occupation or profession are required to practice under an
appropriate level of supervision defined herein, as specified by
the licensing act or licensing act rule governing each occupation
or profession.

(3) Except as otherwise provided by statute or rule, all
license classifications required to practice under supervision
shall practice under an appropriate level of supervision defined
herein, as specified by the licensing act or licensing act rule
governing each occupation or profession.

(4) Levels of supervision are defined as follows:

(a) "Direct supervision" and "immediate supervision"
mean the supervising licensee is present and available for face-
to-face communication with the person being supervised when
and where occupational or professional services are being
provided.

(b) "Indirect supervision" means the supervising licensee:

(i) has given either written or verbal instructions to the
person being supervised;

(ii) is present within the facility in which the person being
supervised is providing services; and

(iii) is available to provide immediate face-to-face
communication with the person being supervised as necessary.

(c) "General supervision" means that the supervising
licensee:

(i) has authorized the work to be performed by the person
being supervised;

(ii) is available for consultation with the person being
supervised by personal face-to-face contact, or direct voice
contact by telephone, radio or some other means, without regard
to whether the supervising licensee is located on the same
premises as the person being supervised; and

(iii) can provide any necessary consultation within a
reasonable period of time and personal contact is routine.

(5) "Supervising licensee" means a licensee who has
satisfied any requirements to act as a supervisor and has agreed
to provide supervision of an unlicensed individual or a licensee
in a classification or licensure status that requires supervision in
accordance with the provisions of this chapter.

R156-1-103. Authority - Purpose.

These rules are adopted by the division under the authority
of Subsection 58-1-106(1)(a) to enable the division to
administer Title 58.

R156-1-106.
Responsibilities.
(1) In accordance with Subsection 58-1-106(2), the
following responses to requests for lists of licensees may
include multiple licensees per request and may include home
telephone numbers and home addresses, subject to the
restriction that the addresses and telephone numbers shall only
be used by a requester for purposes for which the requester is

Division - Duties, Functions, and
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properly authorized and shall not be sold or otherwise
redisclosed by the requester:

(a) responses to requests from another governmental
entity, government-managed corporation, a political subdivision,
the federal government, another state, or a not-for-profit
regulatory association to which the division is a member;

(b) responses to requests from an occupational or
professional association, private continuing education
organizations, trade union, university, or school, for purposes of
education programs for licensees;

(c) responses to a party to a prelitigation proceeding
convened by the division under Title 78, Chapter 14;

(d) responses to universities, schools, or research facilities
for the purposes of research;

(e) responses to requests from licensed health care
facilities or third party credentialing services, for the purpose of
verifying licensure status for credentialing or reimbursement
purposes; and

(f) responses to requests from a person preparing for,
participating in, or responding to:

(i) anational, state or local emergency;

(i) a public health emergency as defined in Section 26-
23b-102; or

(iii) a declaration by the President of the United States or
other federal official requesting public health-related activities.

(2) In accordance with Subsection 58-1-106(3)(a), the
division may deny a request for an address or telephone number
ofalicensee to an individual who provides proper identification
and the reason for the request, in writing, to the division, if the
reason for the request is deemed by the division to constitute an
unwarranted invasion of privacy or a threat to the public health,
safety, and welfare.

(3) In accordance with Subsection 58-1-106(3)(c), proper
identification of an individual who requests the address or
telephone number of a licensee and the reason for the request,
in writing, shall consist of the individual's name, mailing
address, and daytime number, if available.

R156-1-107. Organization of Rules - Content, Applicability
and Relationship of Rules.

(1) Therules and sections in Title R156 shall, to the extent
practicable, follow the numbering and organizational scheme of
the chapters in Title 58.

(2) Rule R156-1 shall contain general provisions
applicable to the administration and enforcement of all
occupations and professions regulated in Title 58.

(3) The provisions of the other rules in Title R156 shall
contain specific or unique provisions applicable to particular
occupations or professions.

(4) Specific rules in Title R156 may supplement or alter
Rule R156-1 unless expressly provided otherwise in Rule R156-
1.

R156-1-109. Presiding Officers.

In accordance with Subsection 63G-4-103(1)(h), Sections
58-1-104, 58-1-106, 58-1-109, 58-1-202, 58-1-203, 58-55-103,
and 58-55-201, except as otherwise specified in writing by the
director, or for Title 58, Chapter 55, the Construction Services
Commission, the designation of presiding officers is clarified or
established as follows:

(1) The division regulatory and compliance officer is
designated as the presiding officer for issuance of notices of
agency action and for issuance of notices of hearing issued
concurrently with a notice of agency action or issued in response
to a request for agency action, provided that if the division
regulatory and compliance officer is unable to so serve for any
reason, a bureau manager designated by the regulatory and
compliance officer is designated as the alternate presiding
officer.

(2) Subsections 58-1-109(2) and 58-1-109(4) are clarified
with regard to defaults as follows. Unless otherwise specified
in writing by the director, or with regard to Title 58, Chapter 55,
by the Construction Services Commission, the department
administrative law judge is designated as the presiding officer
for entering an order of default against a party, for conducting
any further proceedings necessary to complete the adjudicative
proceeding, and for issuing a recommended order to the director
or commission, respectively, determining the discipline to be
imposed, licensure action to be taken, relief to be granted, etc.

(3) Except as provided in Subsection (4) or otherwise
specified in writing by the director, the presiding officer for
adjudicative proceedings before the division are as follows:

(a) Director. The director shall be the presiding officer
for:

(i) formal adjudicative proceedings described in
Subsections R156-46b-201(1)(f) through (g), and R156-46b-
201(2)(a) through (b), however resolved, including stipulated
settlements and hearings; and

(ii) informal adjudicative proceedings described in
Subsections R156-46b-202(1)(d), (h),(j), (m), (n), (p), and (q),
and R156-46b-202(2)(a) through (d), however resolved,
including memorandums of understanding and stipulated
settlements.

(b) Bureau managers or program coordinators. Except for
Title 58, Chapter 55, the bureau manager or program
coordinator over the occupation or profession or program
involved shall be the presiding officer for:

(i) formal adjudicative proceedings described in
Subsections R156-46b-201(1)(a) through (c), provided that any
evidentiary hearing requested shall be conducted by the
appropriate board who shall be designated as the presiding
officer to act as the fact finder at any evidentiary hearing and
shall issue a recommended order to the division based upon the
record developed at the hearing determining all issues pending
before the division to the director for a final order, and R156-
46b-201(1)(e). The authority of the presiding officer in formal
adjudicative proceedings described in R156-46b-201(1)(e) shall
be limited to approval of claims, conditional denial of claims,
and final denial of claims based upon jurisdictional defects;

(ii)  formal adjudicative proceedings described in
Subsection R156-46b-201(1)(h), for purposes of determining
whether a request for a board of appeal is properly filed as set
forth in Subsections R156-56-105(1) through (4); and

(i) informal adjudicative proceedings described in
Subsections R156-46b-202(1)(a) through (c), (e), (g), (1), (k),
and (0).

(iv) At the direction of a bureau manager or program
coordinator, a licensing technician or program technician may
sign an informal order in the name of'the licensing technician or
program technician provided the wording of the order has been
approved in advance by the bureau manager or program
coordinator and provided the caption "FOR THE BUREAU
MANAGER" or "FOR THE PROGRAM COORDINATOR"
immediately precedes the licensing technician's or program
technician's signature.

(c) Contested Citation Hearing Officer. The regulatory
and compliance officer or other contested citation hearing
officer designated in writing by the director shall be the
presiding officer for the adjudicative proceeding described in
Subsection R156-46b-202(1)(1).

(d) Uniform Building Code Commission. The Uniform
Building Code Commission shall be the presiding officer for the
adjudicative proceeding described in Subsection R156-46b-
202(1)(f) for convening a board of appeal under Subsection 58-
56-8(3), for serving as fact finder at any evidentiary hearing
associated with a board of appeal, and for entering the final
order associated with a board of appeal. An administrative law
judge shall perform the role specified in Subsection 58-1-
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109(2).

(e) Residence Lien Recovery Fund Advisory Board. The
Residence Lien Recovery Fund Advisory Board shall be the
presiding officer for adjudicative proceedings described in
Subsection R156-46b-201(1)(e) and R156-46b-202(1)(g) that
exceed the authority of the program coordinator, as delegated by
the board, or are otherwise referred by the program coordinator
to the board for action.

(4) Unless otherwise specified in writing by the
Construction Services Commission, the presiding officers and
process for adjudicative proceedings under Title 58, Chapter 55,
are established or clarified as follows:

(a) Commission.

(i) The commission shall be the presiding officer for all
adjudicative proceedings under Title 58, Chapter 55, except as
otherwise delegated by the commission in writing or as
otherwise provided in these rules; provided, however, that all
orders adopted by the commission as a presiding officer shall
require the concurrence of the director.

(ii) Unless otherwise specified in writing by the
commission, the commission is designated as the presiding
officer:

(A) for formal adjudicative proceedings described in
Subsections R156-46b-201(1)(g) and RI156-46b-201(2)(a)
through (b), however resolved, including stipulated settlements
and hearings;

(B) informal adjudicative proceedings described in
Subsections R156-46b-202(1)(d), (m), (n), (p), and (q), and
R156-46b-202(2)(a) and (c), however resolved, including
memorandums of understanding and stipulated settlements;

(C) to serve as fact finder and adopt orders in formal
evidentiary hearings associated with adjudicative proceedings
involving persons licensed as or required to be licensed under
Title 58, Chapter 55; and

(D) to review recommended orders of a board, an
administrative law judge, or other designated presiding officer
who acted as the fact finder in an evidentiary hearing involving
a person licensed or required to be licensed under Title 58,
Chapter 55, and to adopt an order of its own. In adopting its
order, the commission may accept, modify or reject the
recommended order.

(iii) If the commission is unable for any reason to act as
the presiding officer as specified, it shall designate another
presiding officer in writing to so act.

(iv) Orders of the commission shall address all issues
before the commission and shall be based upon the record
developed in an adjudicative proceeding conducted by the
commission. In cases in which the commission has designated
another presiding officer to conduct an adjudicative proceeding
and submit a recommended order, the record to be reviewed by
the commission shall consist of the findings of fact, conclusions
oflaw, and recommended order submitted to the commission by
the presiding officer based upon the evidence presented in the
adjudicative proceeding before the presiding officer.

(v) The commission or its designee shall submit adopted
orders to the director for the director's concurrence or rejection
within 30 days after it receives a recommended order or adopts
an order, whichever is earlier. An adopted order shall be
deemed issued and constitute a final order upon the concurrence
of the director.

(vi) If the director or his designee refuses to concur in an
adopted order of the commission or its designee, the director or
his designee shall return the order to the commission or its
designee with the reasons set forth in writing for the
nonconcurrence therein. The commission or its designee shall
reconsider and resubmit an adopted order, whether or not
modified, within 30 days of the date of the initial or subsequent
return, provided that unless the director or his designee and the
commission or its designee agree to an extension, any final order

must be issued within 90 days of the date of the initial
recommended order, or the adjudicative proceeding shall be
dismissed. Provided the time frames in this subsection are
followed, this subsection shall not preclude an informal
resolution such as an executive session of the commission or its
designee and the director or his designee to resolve the reasons
for the director's refusal to concur in an adopted order.

(vii) The record of the adjudicative proceeding shall
include recommended orders, adopted orders, refusals to concur
in adopted orders, and final orders.

(viii) The final order issued by the commission and
concurred in by the director may be appealed by filing a request
for agency review with the executive director or his designee
within the department.

(ix) The content of all orders shall comply with the
requirements of Subsection 63G-4-203(1)(i) and Sections 63G-
4-208 and 63G-4-209.

(b) Director. Unless otherwise specified in writing by the
commission, the director is designated as the presiding officer
for conducting informal adjudicative proceedings specified in
R156-46b-202(2)(b).

(c) Administrative Law Judge. Unless otherwise specified
in writing by the commission, the department administrative law
judge is designated as the presiding officer to conduct formal
adjudicative proceedings before the commission and its advisory
boards, as specified in Subsection 58-1-109(2).

(d) Bureau Manager. Unless otherwise specified in
writing by the commission, the responsible bureau manager is
designated as the presiding officer for conducting:

(i)  formal adjudicative proceedings specified in
Subsections R156-46b-201(1)(a) through (c), provided that any
evidentiary hearing requested shall be conducted by the
appropriate board or commission who shall be designated as the
presiding officer to act as the fact finder at any evidentiary
hearing and to adopt orders as set forth in these rules; and

(i) informal adjudicative proceedings specified in
Subsections R156-46b-202(1)(a) through (c), (e), (i), and (o).

(iii) At the direction of a bureau manager, a licensing
technician may sign an informal order in the name of the
licensing technician provided the wording of the order has been
approved in advance by the bureau manager and provided the
caption "FOR THE BUREAU MANAGER" immediately
precedes the licensing technician's signature.

(e) Plumbers Licensing Board. Except as set forth in
Subsection (c) or as otherwise specified in writing by the
commission, the Plumbers Licensing Board is designated as the
presiding officer to serve as the fact finder and to issue
recommended orders to the commission in formal evidentiary
hearings associated with adjudicative proceedings involving
persons licensed as or required to be licensed as plumbers.

(f) Electricians Licensing Board. Except as set forth in
Subsection (c) or as otherwise specified in writing by the
commission, the Electricians Licensing Board is designated as
the presiding officer to serve as the fact finder and to issue
recommended orders to the commission in formal evidentiary
hearings associated with adjudicative proceedings involving
persons licensed as or required to be licensed as electricians.

(g) Alarm System Security and Licensing Board. Except
as set forth in Subsection (c) or as otherwise specified in writing
by the commission, the Alarm System Security and Licensing
Board is designated as the presiding officer to serve as the fact
finder and to issue recommended orders to the commission in
formal evidentiary hearings associated with adjudicative
proceedings involving persons licensed as or required to be
licensed as alarm companies or agents.

R156-1-110. Issuance of Investigative Subpoenas.
(1) All requests for subpoenas in conjunction with a
division investigation made pursuant to Subsection 58-1-
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106(1)(c), shall be made in writing to the investigative subpoena
authority and shall be accompanied by an original of the
proposed subpoena.

(a) Requests to the investigative subpoena authority shall
contain adequate information to enable the subpoena authority
to make a finding of sufficient need, including: the factual basis
for the request, the relevance and necessity of the particular
person, evidence, documents, etc., to the investigation, and an
explanation why the subpoena is directed to the particular
person upon whom it is to be served.

(b) Approved subpoenas shall be issued under the seal of
the division and the signature of the subpoena authority.

(2) The investigative subpoena authority may quash or
modify an investigative subpoena if it is shown to be
unreasonable or oppressive.

R156-1-205. Peer or Advisory Committees - Executive
Director to Appoint - Terms of Office - Vacancies in Office -
Removal from Office - Quorum Requirements - Appointment
of Chairman - Division to Provide Secretary - Compliance
with Open and Public Meetings Act - Compliance with Utah
Administrative Procedures Act - No Provision for Per Diem
and Expenses.

(1) The executive director shall appoint the members of
peer or advisory committees established under Title 58 or Title
R156.

(2) Except for ad hoc committees whose members shall be
appointed on a case-by-case basis, the term of office of peer or
advisory committee members shall be for four years. The
executive director shall, at the time of appointment or
reappointment, adjust the length of terms to ensure that the
terms of committee members are staggered so that
approximately half of the peer or advisory committee is
appointed every two years.

(3) No peer or advisory committee member may serve
more than two full terms, and no member who ceases to serve
may again serve on the peer or advisory committee until after
the expiration of two years from the date of cessation of service.

(4) Ifavacancy on a peer or advisory committee occurs,
the executive director shall appoint a replacement to fill the
unexpired term.  After filling the unexpired term, the
replacement may be appointed for only one additional full term.

(5) Ifapeer or advisory committee member fails or refuses
to fulfill the responsibilities and duties of a peer or advisory
committee member, including the attendance at peer committee
meetings, the executive director may remove the peer or
advisory committee member and replace the member in
accordance with this section. After filling the unexpired term,
the replacement may be appointed for only one additional full
term.

(6) Committee meetings shall only be convened with the
approval of the appropriate board and the concurrence of the
division.

(7) Unless otherwise approved by the division, peer or
advisory committee meetings shall be held in the building
occupied by the division.

(8) A majority of the peer or advisory committee members
shall constitute a quorum and may act in behalf of the peer or
advisory committee.

(9) Peer or advisory committees shall annually designate
one of their members to serve as peer or advisory committee
chairman. The division shall provide a division employee to act
as committee secretary to take minutes of committee meetings
and to prepare committee correspondence.

(10) Peer or advisory committees shall comply with the
procedures and requirements of Title 52, Chapter 4, Open and
Public Meetings, in their meetings.

(11) Peer or advisory committees shall comply with the
procedures and requirements of Title 63G, Chapter 4,

Administrative Procedures Act, in their
proceedings.

(12) Peer or advisory committee members shall perform
their duties and responsibilities as public service and shall not
receive a per diem allowance, or traveling or accommodations
expenses incurred in peer or advisory committees business,
except as otherwise provided in Title 58 or Title R156.

adjudicative

R156-1-206. Emergency Adjudicative Proceeding Review
Committees - Appointment - Terms - Vacancies - Removal -
Quorum - Chairman and Secretary - Open and Public
Meetings Act - Utah Administrative Procedures Act - Per
Diem and Expenses.

(1) The chairman of the board for the profession of the
person against whom an action is proposed may appoint the
members of emergency review committees on a case-by-case or
period-of-time basis.

(2) With the exception of the appointment and removal of
members and filling of vacancies by the chairman of a board,
emergency review committees, committees shall serve in
accordance with Subsections R156-1-205(7), and (9) through
(12).

R156-1-301. Application for Licensure - Filing Date -
Applicable Requirements for Licensure - Issuance Date.

(1) The filing date for an application for licensure shall be
the postmark date of the application or the date the application
is received and date stamped by the division, whichever is
earlier.

(2) Except as otherwise provided by statute, rule or order,
the requirements for licensure applicable to an application for
licensure shall be the requirements in effect on the filing date of
the application.

(3) The issuance date for a license issued to an applicant
for licensure shall be as follows:

(a) the date the approval is input into the division's
electronic licensure database for applications submitted and
processed manually; or

(b) the date printed on the verification of renewal
certificate for renewal applications submitted and processed
electronically via the division's Internet Renewal System.

R156-1-302. Consideration of Good Moral Character,
Unlawful Conduct, Unprofessional Conduct, or Other
Mental or Physical Condition.

Pursuant to the provisions of Subsection 58-1-401(1) and
(2), if an applicant or licensee has failed to demonstrate good
moral character, has been involved in unlawful conduct, has
been involved in unprofessional conduct, or has any other
mental or physical condition which conduct or condition, when
considered with the duties and responsibilities of the license
held or to be held, demonstrates a threat or potential threat to
the public health, safety or welfare, the Division may consider
various relevant factors in determining what action to take
regarding licensure including the following:

(1) aggravating circumstances, as defined in Subsection
R156-1-102(2);

(2) mitigating circumstances, as defined in Subsection
R156-1-102(17);

(3) the degree of risk to the public health, safety or
welfare;

(4) the degree of risk that a conduct will be repeated,

(5) the degree of risk that a condition will continue;

(6) the magnitude of the conduct or condition as it relates
to the harm or potential harm;

(7) the length of time since the last conduct or condition
has occurred,

(8) the current criminal probationary or parole status of the
applicant or licensee;



UAC (As of July 1, 2008)

Printed: September 4, 2008

Page 84

(9) the current administrative status of the applicant or
licensee;

(10) results of previously submitted applications, for any
regulated profession or occupation;

(11) results from any action, taken by any professional
licensing agency, criminal or administrative agency, employer,
practice monitoring group, entity or association;

(12) evidence presented indicating that restricting or
monitoring an individual's practice, conditions or conduct can
protect the public health, safety or welfare;

(13) psychological evaluations; or

(14) any other information the Division or the board
reasonably believes may assist in evaluating the degree of threat
or potential threat to the public health, safety or welfare.

R156-1-30S. Inactive Licensure.

(1) In accordance with Section 58-1-305, except as
provided in Subsection (2), a licensee may not apply for inactive
licensure status.

(2) The following licenses issued under Title 58 that are
active in good standing may be placed on inactive licensure
status:

(a) advanced practice registered nurse;

(b) audiologist;

(c) certified nurse midwife;

(d) certified public accountant emeritus;

(e) certified registered nurse anesthetist;

(f) certified court reporter;

(g) certified social worker;

(h) chiropractic physician;

(i) clinical social worker;

(j) contractor;

(k) deception detection examiner;

(1) deception detection intern;

(m) dental hygienist;

(n) dentist;

(o) direct-entry midwife;

(p) genetic counselor;

(q) health facility administrator;

(r) hearing instrument specialist;

(s) licensed substance abuse counselor;

(t) marriage and family therapist;

(u) naturopath/naturopathic physician;

(v) optometrist;

(w) osteopathic physician and surgeon;

(x) pharmacist;

(y) pharmacy technician;

(z) physician assistant;

(aa) physician and surgeon;

(bb) podiatric physician;

(cc) private probation provider;

(dd) professional counselor;

(ee) psychologist;

(ff) radiology practical technician;

(gg) radiology technologist;

(hh) security personnel,

(ii) speech-language pathologist; and

(jj) veterinarian.

(3) Applicants for inactive licensure shall apply to the
division in writing upon forms available from the division.
Each completed application shall contain documentation of
requirements for inactive licensure, shall be verified by the
applicant, and shall be accompanied by the appropriate fee.

(4) If all requirements are met for inactive licensure, the
division shall place the license on inactive status.

(5) A license may remain on inactive status indefinitely
except as otherwise provided in Title 58 or rules which
implement Title 58.

(6) An inactive license may be activated by requesting

activation in writing upon forms available from the division.
Unless otherwise provided in Title 58 or rules which implement
Title 58, each reactivation application shall contain
documentation that the applicant meets current renewal
requirements, shall be verified by the applicant, and shall be
accompanied by the appropriate fee.

(7) Aninactive licensee whose license is activated during
the last four months of a renewal cycle shall, upon payment of
the appropriate fees, be licensed for a full renewal cycle plus the
period of time remaining until the impending renewal date,
rather than being required to immediately renew their activated
license.

R156-1-308a. Renewal Dates.

(1) The following standard two-year renewal cycle renewal
dates are established by license classification in accordance with
the Subsection 58-1-308(1):

TABLE
RENEWAL DATES

(1) Acupuncturist May 31 even years
(2) Advanced Practice Registered Nurse January 31 even years
(3) Alternate Dispute Resolution Provdr September 30 even years

(4) Architect May 31 even years
(5) Athlete Agent September 30 even years
(6) Athletic Trainer May 31 odd years
(7) Audiologist May 31 odd years

(8) Building Inspector
(9) Burglar Alarm Security
(10) C.P.A. Firm
(11) Certified Court Reporter
(12) Certified Dietitian
(13) Certified Nurse Midwife
(14) Certified Public Accountant
(15) Certified Registered

Nurse Anesthetist
(16) Certified Social Worker
(17) Chiropractic Physician
(18) Clinical Social Worker
(19) Construction Trades Instructor
(20) Contractor
(21) Controlled Substance

November 30 odd years
November 30 even years
September 30 even years
May 31 even years
September 30 even years
January 31 even years
September 30 even years

January 31 even years
September 30 even years
May 31 even years
September 30 even years
November 30 odd years
November 30 odd years

Precursor Distributor May 31 odd years
(22) Controlled Substance

Precursor Purchaser May 31 odd years
(23) Controlled Substance Handler May 31 odd years

(24) Cosmetologist/Barber
(25) Cosmetology/Barber School
(26) Deception Detection
(27) Dental Hygienist
(28) Dentist
(29) Direct-entry Midwife
(30) Electrician
Apprentice, Journeyman, Master,
Residential Journeyman,
Residential Master
(31) Electrologist
(32) Electrology School
(33) Environmental Health Scientist
(34) Esthetician
(35) Esthetics Schoo
(36) Factory Built Housing Dealer
(37) Funeral Service Director
(38) Funeral Service
Establishment
(39) Genetic Counselor
(40) Health Facility
Administrator
(41) Hearing Instrument
Specialist

September 30 odd years
September 30 odd years
November 30 even years
May 31 even years
May 31 even years
September 30 odd years

November 30 even years
September 30 odd years
September 30 odd years
May 31 odd years
September 30 odd years
September 30 odd years
September 30 even years
May 31 even years
May 31 even years

September 30 even years
May 31 odd years

September 30 even years

(42) Landscape Architect May 31 even years

(43) Licensed Practical Nurse January 31 even years

(44) Licensed Substance Abuse May 31 odd years
Counselor

(45) Marriage and Family September 30 even years
Therapist

(46) Massage Apprentice, May 31 odd years
Therapist

(47) Master Esthetician

(48) Medication Aide Certified
(49) Nail Technologist

(50) Nail Technology Schoo
(51) Naturopath/Naturopathic

September 30 odd years
March 31 odd years
September 30 odd years
September 30 odd years
May 31 even years
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Physician
(52) Occupational Therapist May 31 odd years
(53) Occupational Therapy May 31 odd years

Assistant
(54) Optometrist
(55) Osteopathic Physician and
Surgeon
(56) Pharmacy (Class A-B-C-D-E)
(57) Pharmacist
(58) Pharmacy Technician
(59) Physical Therapist
(60) Physician Assistant May 31 even years
(61) Physician and Surgeon January 31 even years
(62) Plumber Apprentice, Journeyman,
Residential Apprentice,
Residential Journeyman
(63) Podiatric Physician
(64) Pre Need Funeral

September 30 even years
May 31 even years

September 30 odd years
September 30 odd years
September 30 odd years
May 31 odd years

November 30 even years
September 30 even years

Arrangement Provider May 31 even years
(65) Pre Need Funeral Arrangement

Sales Agent May 31 even years
(66) Private Probation Provider May 31 odd years
(67) Professional Counselor September 30 even years
(68) Professional Engineer March 31 odd years
(69) Professional Geologist March 31 odd years
(70) Professional Land Surveyor March 31 odd years
(71) Professional Structural March 31 odd years

Engineer

(72) Psychologist September 30 even years

(73) Radiology Practical May 31 odd years
Technician
(74) Radiology Technologist May 31 odd years
(75) Recreational Therapy
Technician, Specialist,
Master Specialist May 31 odd years
(76) Registered Nurse January 31 odd years

(77) Respiratory Care
Practitioner

(78) Security Personnel

(79) Social Service Worker

(80) Speech-Language Pathologist

(81) Veterinarian

September 30 even years

November 30 even years
September 30 even years
May 31 odd years
September 30 even years

(2) The following non-standard renewal terms and renewal
or extension cycles are established by license classification in
accordance with Subsection 58-1-308(1) and in accordance with
specific requirements of the license:

(a) Certified Marriage and Family Intern licenses shall be
issued for a three year term and may be extended if the licensee
presents satisfactory evidence to the division and the board that
reasonable progress is being made toward passing the qualifying
examinations or is otherwise on a course reasonably expected to
lead to licensure; but the period of the extension may not exceed
two years past the date the minimum supervised experience
requirement has been completed.

(b) Certified Professional Counselor Intern licenses shall
be issued for a three year term and may be extended if the
licensee presents satisfactory evidence to the division and the
board that reasonable progress is being made toward passing the
qualifying examinations or is otherwise on a course reasonably
expected to lead to licensure; but the period of the extension
may not exceed two years past the date the minimum supervised
experience requirement has been completed.

(c) Certified Social Worker Intern licenses shall be issued
for a period of six months or until the examination is passed
whichever occurs first. An intern license may be extended if the
licensee presents satisfactory evidence to the Division and the
board that reasonable progress is being made toward passing the
qualifying examinations or is otherwise on a course reasonably
expected to lead to licensure; but the period of the extension
may not exceed two years past the date the minimum supervised
experience requirement has been completed.

(d) Funeral Service Apprentice licenses shall be issued for
a two year term and may be extended for an additional two year
termifthe licensee presents satisfactory evidence to the division
and the board that reasonable progress is being made toward
passing the qualifying examinations or is otherwise on a course
reasonably expected to lead to licensure.

(e) Psychology Resident licenses shall be issued for a two

year term and may be extended if the licensee presents
satisfactory evidence to the division and the board that
reasonable progress is being made toward passing the qualifying
examinations or is otherwise on a course reasonably expected to
lead to licensure; but the period of the extension may not exceed
two years past the date the minimum supervised experience
requirement has been completed.

(f) Hearing Instrument Intern licenses shall be issued for
a three year term and may be extended if the licensee presents
satisfactory evidence to the Division and the Board that
reasonable progress is being made toward passing the qualifying
examination, but a circumstance arose beyond the control of the
licensee, to prevent the completion of the examination process.

R156-1-308b. Renewal Periods - Adjustment of Renewal
Fees for an Extended or Shortened Renewal Period.

(1) Except as otherwise provided by statute or as required
to establish or reestablish a renewal period, each renewal period
shall be for a period of two years.

(2) The renewal fee for arenewal period which is extended
or shortened by more than one month to establish or reestablish
a renewal period shall increased or decreased proportionately.

R156-1-308c. Renewal of Licensure Procedures.

The procedures for renewal of licensure shall be as follows:

(1) The division shall mail a renewal notice to each
licensee at least 60 days prior to the expiration date shown on
the licensee's license. The notice shall include directions for the
licensee to renew the license via the Division's website.

(2) Renewal notices shall be sent by letter deposited in the
post office with postage prepaid, addressed to the last address
shown on the division's automated license system. Such mailing
shall constitute legal notice. It shall be the duty and
responsibility of each licensee to maintain a current address with
the division.

(3) Renewal notices shall specify the renewal requirements
and require that each licensee document or certify that the
licensee meets the renewal requirements.

(4) Renewal notices shall advise each licensee that a
license that is not renewed prior to the expiration date shown on
the license automatically expires and that any continued practice
without a license constitutes a criminal offense under
Subsection 58-1-501(1)(a).

(5) Licensees licensed during the last four months of a
renewal cycle shall be licensed for a full renewal cycle plus the
period of time remaining until the impending renewal date,
rather than being required to immediately renew their license.

R156-1-308d. Waiver of Continuing Education
Requirements - Renewal Requirements.

(1)(a) In accordance with Subsection 58-1-203(1)(g), a
licensee may request a waiver of any continuing education
requirement established under this title or an extension of time
to complete any requirement on the basis that the licensee was
unable to complete the requirement due to a medical or related
condition, humanitarian or ecclesiastical services, extended
presence in a geographical area where continuing education is
not available, etc.

(b) A request must be submitted no later than the deadline
for completing any continuing education requirement.

(c) Alicensee submitting a request has the burden of proof
and must document the reason for the request to the satisfaction
of the Division.

(d) A request shall include the beginning and ending dates
during which the licensee was unable to complete the
continuing education requirement and a detailed explanation of
the reason why. The explanation shall include the extent and
duration of the impediment, extent to which the licensee
continued to be engaged in practice of his profession, the nature
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of the medical condition, the location and nature of the
humanitarian services, the geographical area where continuing
education is not available, etc.

(e) The Division may require that a specified number of
continuing education hours, courses, or both, be obtained prior
to reentering the practice of the profession or within a specified
period of time after reentering the practice of the profession, as
recommended by the appropriate board, in order to assure
competent practice.

(f) While alicensee may receive a waiver from meeting the
minimum continuing education requirements, the licensee shall
not be exempted from the requirements of Subsection 58-1-
501(2)(i), which requires that the licensee provide services
within the competency, abilities and education of the licensee.
If a licensee cannot competently provide services, the waiver of
meeting the continuing education requirements may be
conditioned upon the licensee limiting practice to areas in which
the licensee has the required competency, abilities and
education.

R156-1-308e. Automatic Expiration of Licensure Upon
Dissolution of Licensee.

(1) A license that automatically expires prior to the
expiration date shown on the license due to the dissolution of
the licensee's registration with the Division of Corporations,
with the registration thereafter being retroactively reinstated
pursuant to Section 16-10a-1422, shall:

(a) upon written application for reinstatement of licensure
submitted prior to the expiration date shown on the license, be
retroactively reinstated to the date of expiration of licensure; and

(b) upon written application for reinstatement submitted
after the expiration date shown on the current license, be
reinstated on the effective date of the approval of the application
for reinstatement, rather than relating back retroactively to the
date of expiration of licensure.

R156-1-308f. Denial of Renewal of Licensure - Classification
of Proceedings - Conditional Renewal of Licensure During
Adjudicative Proceedings - Conditional Initial, Renewal, or
Reinstatement Licensure During Audit or Investigation.

(1) Denial of renewal of licensure shall be classified as a
formal adjudicative proceeding under Rule R156-46b.

(2) When arenewal application is denied and the applicant
concerned requests a hearing to challenge the division's action
as permitted by Subsection 63G-4-201(3)(d)(ii), unless the
requested hearing is convened and a final order is issued prior
to the expiration date shown on the applicant's current license,
the division shall conditionally renew the applicant's license
during the pendency of the adjudicative proceeding as permitted
by Subsection 58-1-106(1)(h).

(3)(a) When an initial, renewal or reinstatement applicant
under Subsections 58-1-301(2) through (3) or 58-1-308(5) or
(6)(b) is selected for audit or is under investigation, the division
may conditionally issue an initial license to an applicant for
initial licensure, or renew or reinstate the license of an applicant
pending the completion of the audit or investigation.

(b) The undetermined completion of a referenced audit or
investigation rather than the established expiration date shall be
indicated as the expiration date of a conditionally issued,
renewed, or reinstated license.

(c) A conditional issuance, renewal, or reinstatement shall
not constitute an adverse licensure action.

(d) Upon completion of the audit or investigation, the
division shall notify the initial license, renewal, or reinstatement
applicant whether the applicant's license is unconditionally
issued, renewed, reinstated, denied, or partially denied or
reinstated.

(e) A notice of unconditional denial or partial denial of
licensure to an applicant the division conditionally licensed,

renewed, or reinstated shall include the following:

(i) that the applicant's unconditional initial issuance,
renewal, or reinstatement of licensure is denied or partially
denied and the basis for such action;

(ii) the division's file or other reference number of the
audit or investigation;

(iii) that the denial or partial denial of unconditional initial
licensure, renewal, or reinstatement of licensure is subject to
review and a description of how and when such review may be
requested;

(iv) that the applicant's conditional license automatically
will or did expire on the expiration date shown on the
conditional license, and that the applicant will not be issued,
renewed, or reinstated unless or until the applicant timely
requests review; and

(v) that if the applicant timely requests review, the
applicant's conditionally issued, renewed, or reinstated license
does not expire until an order is issued unconditionally issuing,
renewing, reinstating, denying, or partially denying the initial
issuance, renewal, or reinstatement of the applicant's license.

R156-1-308g. Reinstatement of Licensure which was Active
and in Good Standing at the Time of Expiration of Licensure
- Requirements.

The following requirements shall apply to reinstatement of
licensure which was active and in good standing at the time of
expiration of licensure:

(1) In accordance with Subsection 58-1-308(5), if an
application for reinstatement is received by the division between
the date of the expiration of the license and 31 days after the
date of the expiration of the license, the applicant shall:

(a) submit a completed renewal form as furnished by the
division demonstrating compliance with requirements and/or
conditions of license renewal; and

(b) pay the established license renewal fee and a late fee.

(2) In accordance with Subsection 58-1-308(5), if an
application for reinstatement is received by the division between
31 days after the expiration of the license and two years after the
date of the expiration of the license, the applicant shall:

(a) submit a completed renewal form as furnished by the
division demonstrating compliance with requirements and/or
conditions of license renewal; and

(b) pay the established license renewal fee and
reinstatement fee.

(3) In accordance with Subsection 58-1-308(6)(a), if an
application for reinstatement is received by the division more
than two years after the date the license expired and the
applicant has not been active in the licensed occupation or
profession while in the full-time employ of the United States
government or under license to practice that occupation or
profession in any other state or territory of the United States
during the time the license was expired, the applicant shall:

(a) submit an application for licensure complete with all
supporting documents as is required of an individual making an
initial application for license demonstrating the applicant meets
all current qualifications for licensure and compliance with
requirements and/or conditions of license reinstatement;

(b) provide information requested by the division and
board to clearly demonstrate the applicant is currently
competent to engage in the occupation or profession for which
reinstatement of licensure is requested;

(c) if'the applicant has not been engaged in unauthorized
practice of the applicant's occupation or profession following
the expiration of the applicant's license, pay the established
license fee for a new applicant for licensure and the
reinstatement fee; and

(d) if the applicant has been engaged in unauthorized
practice of the applicant's occupation or profession following
the expiration of the applicant's license, pay the current license
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renewal fee multiplied by the number of renewal periods for
which the license renewal fee has not been paid since the time
of expiration of license, plus a reinstatement fee.

(4) In accordance with Subsection 58-1-308(6)(b), if an
application for reinstatement is received by the division more
than two years after the date the license expired but the applicant
has been active in the licensed occupation or profession while
in the full-time employ of the United States government or
under license to practice that occupation or profession in any
other state or territory of the United States shall:

(a) provide documentation of prior licensure in the State
of Utah;

(b) provide documentation that the applicant has
continuously, since the expiration of the applicant's license in
Utah, been active in the licensed occupation or profession while
in the full-time employ of the United States government or
under license to practice that occupation or profession in any
other state or territory of the United States;

(¢) provide documentation that the applicant has
completed or is in compliance with any renewal qualifications;

(d) provide documentation that the applicant's application
was submitted within six months after reestablishing domicile
within Utah or terminating full-time government service; and

(e) pay the established license renewal fee and the
reinstatement fee.

R156-1-308h. Reinstatement of Restricted, Suspended, or
Probationary Licensure During Term of Restriction,
Suspension, or Probation - Requirements.

(1) Reinstatement of restricted, suspended, or probationary
licensure during the term of limitation, suspension, or probation
shall be in accordance with the disciplinary order which
imposed the discipline.

(2) Unless otherwise specified in a disciplinary order
imposing restriction, suspension, or probation of licensure, the
disciplined licensee may, at reasonable intervals during the term
of'the disciplinary order, petition for reinstatement of licensure.

(3) Petitions for reinstatement of licensure during the term
of a disciplinary order imposing restriction, suspension, or
probation, shall be treated as a request to modify the terms of the
disciplinary order, not as an application for licensure.

R156-1-308i. Reinstatement of Restricted, Suspended, or
Probationary Licensure After the Specified Term of
Suspension of the License or After the Expiration of
Licensure in a Restricted or Probationary Status -
Requirements.

Unless otherwise provided by a disciplinary order, an
applicant who applies for reinstatement of a license after the
specified term of suspension of the license or after the expiration
of the license in a restricted or probationary status shall:

(1) submit an application for licensure complete with all
supporting documents as is required of an individual making an
initial application for license demonstrating the applicant meets
all current qualifications for licensure and compliance with
requirements and conditions of license reinstatement;

(2) pay the established license renewal fee and the
reinstatement fee;

(3) provide information requested by the division and
board to clearly demonstrate the applicant is currently
competent to be reinstated to engage in the occupation or
profession for which the applicant was suspended, restricted, or
placed on probation; and

(4) pay any fines or citations owes to the Division prior to
the expiration of license.

R156-1-308j. Relicensure Following Revocation of Licensure
- Requirements.
An applicant for relicensure following revocation of

licensure shall:

(1) submit an application for licensure complete with all
supporting documents as is required of an individual making an
initial application for license demonstrating the applicant meets
all current qualifications for licensure and compliance with
requirements and/or conditions of license reinstatement;

(2) pay the established license fee for a new applicant for
licensure; and

(3) provide information requested by the division and
board to clearly demonstrate the applicant is currently
competent to be relicensed to engage in the occupation or
profession for which the applicant was revoked.

R156-1-308k. Relicensure Following Surrender of Licensure
- Requirements.

The following requirements shall apply to relicensure
applications following the surrender of licensure:

(1) Anapplicant who surrendered a license that was active
and in good standing at the time it was surrendered shall meet
the requirements for licensure listed in Section R156-1-308.

(2) An applicant who surrendered a license while the
license was active but not in good standing as evidenced by the
written agreement supporting the surrender of license shall:

(a) submit an application for licensure complete with all
supporting documents as is required of an individual making an
initial application for license demonstrating the applicant meets
all current qualifications for licensure and compliance with
requirements and/or conditions of license reinstatement;

(b) pay the established license fee for a new applicant for
licensure;

(c) provide information requested by the division and
board to clearly demonstrate the applicant is currently
competent to be relicensed to engage in the occupation or
profession for which the applicant was surrendered,;

(d) pay any fines or citations owed to the Division prior to
the surrender of license.

R156-1-3081. Reinstatement of Licensure and Relicensure -
Term of Licensure.

Except as otherwise governed by the terms of an order
issued by the division, a license issued to an applicant for
reinstatement or relicensure issued during the last four months
of a renewal cycle shall, upon payment of the appropriate fees,
be issued for a full renewal cycle plus the period of time
remaining until the impending renewal date, rather than
requiring the licensee to immediately renew their reinstated or
relicensed license.

R156-1-310. Cheating on Examinations.

(1) Policy.

The passing of an examination, when required as a
condition of obtaining or maintaining a license issued by the
division, is considered to be a critical indicator that an applicant
or licensee meets the minimum qualifications for licensure.
Failure to pass an examination is considered to be evidence that
an applicant or licensee does not meet the minimum
qualifications for licensure. Accordingly, the accuracy of the
examination result as a measure of an applicant's or licensee's
competency must be assured. Cheating by an applicant or
licensee on any examination required as a condition of obtaining
a license or maintaining a license shall be considered
unprofessional conduct and shall result in imposition of an
appropriate penalty against the applicant or licensee.

(2) Cheating Defined.

Cheating is defined as the use of any means or
instrumentality by or for the benefit of an examinee to alter the
results of an examination in any way to cause the examination
results to inaccurately represent the competency of an examinee
with respect to the knowledge or skills about which they are
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examined. Cheating includes:

(a) communication between examinees inside of the
examination room or facility during the course of the
examination;

(b) communication about the examination with anyone
outside of the examination room or facility during the course of
the examination;

(c) copying another examinee's answers or looking at
another examinee's answers while an examination is in progress;

(d) permitting anyone to copy answers to the examination;

(e) substitution by an applicant or licensee or by others for
the benefit of an applicant or licensee of another person as the
examinee in place of the applicant or licensee;

(f) use by an applicant or licensee of any written material,
audio material, video material or any other mechanism not
specifically authorized during the examination for the purpose
of assisting an examinee in the examination;

(g) obtaining, using, buying, selling, possession of or
having access to a copy of the examination prior to
administration of the examination.

(3) Action Upon Detection of Cheating.

(a) The person responsible for administration of an
examination, upon evidence that an examinee is or has been
cheating on an examination shall notify the division of the
circumstances in detail and the identity of the examinees
involved with an assessment of the degree of involvement of
each examinee;

(b) If cheating is detected prior to commencement of the
examination, the examinee may be denied the privilege of taking
the examination; or if permitted to take the examination, the
examinee shall be notified of the evidence of cheating and shall
be informed that the division may consider the examination to
have been failed by the applicant or licensee because of the
cheating; or

(c) If cheating is detected during the examination, the
examinee may be requested to leave the examination facility and
in that case the examination results shall be the same as failure
of the examination; however, if the person responsible for
administration of the examination determines the cheating
detected has not yet compromised the integrity of the
examination, such steps as are necessary to prevent further
cheating shall be taken and the examinee may be permitted to
continue with the examination.

(d) If cheating is detected after the examination, the
division shall make appropriate inquiry to determine the facts
concerning the cheating and shall thereafter take appropriate
action.

(e) Upon determination that an applicant has cheated on an
examination, the applicant may be denied the privilege of
retaking the examination for a reasonable period of time, and the
division may deny the applicant a license and may establish
conditions the applicant must meet to qualify for a license
including the earliest date on which the division will again
consider the applicant for licensure.

(4) Notification.

The division shall notify all proctors, test administrators
and examinees of the rules concerning cheating.

R156-1-404a. Diversion Advisory Committees Created.

(1) There are created diversion advisory committees of at
least three members for the professions regulated under Title 58.
The diversion committees are not required to be impaneled by
the director until the need for the diversion committee arises.
Diversion committees may be appointed with representatives
from like professions providing a multi-disciplinary committee.

(2) Committee members are appointed by and serve at the
pleasure of the director.

(3) A majority of the diversion committee members shall
constitute a quorum and may act on behalf of the diversion

committee.

(4) Diversion committee members shall perform their
duties and responsibilities as public service and shall notreceive
aper diem allowance, or traveling or accommodations expenses
incurred in diversion committees business.

R156-1-404b. Diversion Committees Duties.

The duties of diversion committees shall include:

(1) reviewing the details of the information regarding
licensees referred to the diversion committee for possible
diversion, interviewing the licensees, and recommending to the
director whether the licensees meet the qualifications for
diversion and if so whether the licensees should be considered
for diversion;

(2) recommending to the director terms and conditions to
be included in diversion agreements;

(3) supervising compliance with all terms and conditions
of diversion agreements;

(4) advising the director at the conclusion of a licensee's
diversion program whether the licensee has completed the terms
of the licensee's diversion agreement; and

(5) establishing and maintaining continuing quality review
of the programs of professional associations and/or private
organizations to which licensees approved for diversion may
enroll for the purpose of education, rehabilitation or any other
purpose agreed to in the terms of a diversion agreement.

R156-1-404c. Diversion - Eligible Offenses.

In accordance with Subsection 58-1-404(4), the
unprofessional conduct which may be subject to diversion is set
forth in Subsections 58-1-501(2)(e) and (f).

R156-1-404d. Diversion - Procedures.

(1) Diversion committees shall complete the duties
described in Subsections R156-1-404b(1) and (2) no later than
60 days following the referral of a licensee to the diversion
committee for possible diversion.

(2) The director shall accept or reject the diversion
committee's recommendation no later than 30 days following
receipt of the recommendation.

(3) If the director finds that a licensee meets the
qualifications for diversion and should be diverted, the division
shall prepare and serve upon the licensee a proposed diversion
agreement. The licensee shall have a period of time determined
by the diversion committee not to exceed 30 days from the
service of the proposed diversion agreement to negotiate a final
diversion agreement with the director. The final diversion
agreement shall comply with Subsections 58-1-404.

(4) If a final diversion agreement is not reached with the
director within 30 days from service of the proposed diversion
agreement, the division shall pursue appropriate disciplinary
action against the licensee in accordance with Section 58-1-108.

(5) Inaccordance with Subsection 58-1-404(5), a licensee
may be represented, at the licensee's discretion and expense, by
legal counsel during negotiations for diversion, at the time of
execution of the diversion agreement and at any hearing before
the director relating to a diversion program.

R156-1-404e. Diversion - Agreements for Rehabilitation,
Education or Other Similar Services or Coordination of
Services.

(1) The division may enter into agreements with
professional or occupational organizations or associations,
education institutions or organizations, testing agencies, health
care facilities, health care practitioners, government agencies or
other persons or organizations for the purpose of providing
rehabilitation, education or any other services necessary to
facilitate an effective completion of a diversion program for a
licensee.
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(2) The division may enter into agreements with impaired
person programs to coordinate efforts in rehabilitating and
educating impaired professionals.

(3) Agreements shall be in writing and shall set forth terms
and conditions necessary to permit each party to properly fulfill
its duties and obligations thereunder. Agreements shall address
the circumstances and conditions under which information
concerning the impaired licensee will be shared with the
division.

(4) The cost of administering agreements and providing
the services thereunder shall be borne by the licensee benefiting
from the services. Fees paid by the licensee shall be reasonable
and shall be in proportion to the value of the service provided.
Payments of fees shall be a condition of completing the program
of diversion.

(5) In selecting parties with whom the division shall enter
agreements under this section, the division shall ensure the
parties are competent to provide the required services. The
division may limit the number of parties providing a particular
service within the limits or demands for the service to permit the
responsible diversion committee to conduct quality review of
the programs given the committee's limited resources.

R156-1-502. Unprofessional Conduct.

"Unprofessional conduct" includes:

(1) surrendering licensure to any other licensing or
regulatory authority having jurisdiction over the licensee or
applicant in the same occupation or profession while an
investigation or inquiry into allegations of unprofessional or
unlawful conduct s in progress or after a charging document has
been filed against the applicant or licensee alleging
unprofessional or unlawful conduct;

(2) practicing a regulated occupation or profession in,
through, or with a limited liability company which has omitted
the words "limited company," "limited liability company," or the
abbreviation "L.C." or "L.L.C." in the commercial use of the
name of the limited liability company;

(3) practicing a regulated occupation or profession in,
through, or with a limited partnership which has omitted the
words "limited partnership," "limited," or the abbreviation
"L.P." or "Ltd." in the commercial use of the name of the limited
partnership;

(4) practicing a regulated occupation or profession in,
through, or with a professional corporation which has omitted
the words "professional corporation" or the abbreviation "P.C."
in the commercial use of the name of the professional
corporation;

(5) using a DBA (doing business as name) which has not
been properly registered with the Division of Corporations and
with the Division of Occupational and Professional Licensing;
or

(6) failing, as a prescribing practitioner, to follow the
"Model Policy for the Use of Controlled Substances for the
Treatment of Pain", 2004, established by the Federation of State
Medical Boards, which is hereby adopted and incorporated by
reference.

R156-1-503. Reporting Disciplinary Action.

The division may report disciplinary action to other state or
federal governmental entities, state and federal data banks, the
media, or any other person who is entitled to such information
under the Government Records Access and Management Act.

R156-1-601. Online Assessment, Diagnosis and Prescribing
Protocols.

(1) In accordance with Subsection 58-1-501(4), a person
licensed to prescribe under this title may prescribe legend drugs
to a person located in this state following an online assessment
and diagnosis in accordance with the following conditions:

(a) the prescribing practitioner is licensed in good standing
in this state;

(b) an assessment and diagnosis is based upon a
comprehensive health history and an assessment tool that
requires the patient to provide answers to all the required
questions and does not rely upon default answers, such as a
branching questionnaire;

(c) only includes legend drugs and may not include
controlled substances;

(d) the practice is authorized by these rules and a written
agreement signed by the Division and the practitioner and
approved by a panel comprised of three board members from the
Physicians Licensing Board or the Osteopathic Physician and
Surgeon's Licensing Board and three members from the Utah
State Board of Pharmacy. The written agreement shall include:

(i) the specific name of the drug or drugs approved to be
prescribed;

(i) the policies and procedures that address patient
confidentiality;

(iii) a method for electronic communication by the
physician and patient;

(iv) a mechanism for the Division to be able to conduct
audits of the website and records to ensure an assessment and
diagnosis has been made prior to prescribing any medications;
and

(v) amechanism for the physician to have ready access to
all patients' records.

KEY: diversion programs, licensing, occupational licensing,

supervision

June 23, 2008 58-1-106(1)(a)

Notice of Continuation March 1, 2007 58-1-308
58-1-501(4)
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R156. Commerce, Occupational and Professional Licensing.
R156-31b. Nurse Practice Act Rule.
R156-31b-101. Title.

This rule is known as the "Nurse Practice Act Rule".

R156-31b-102. Definitions.

In addition to the definitions in Title 58, Chapters 1 and
31b, as defined or used in th rule:

(1) "Affiliated with an institution of higher education", as
used in Subsection 58-31b-601(1), means the general and
science education courses required as part of a nursing
education program are provided by an educational institution
which is approved by the Board of Regents or an equivalent
governmental agency in another state or a private educational
institution which is regionally accredited by an accrediting
board recognized by the Council for Higher Education
Accreditation of the American Council on Education; and the
nursing program and the institution of higher education are
affiliated with each other as evidenced by a written contract or
memorandum of understanding.

(2) "APRN" means an advanced practice registered nurse.

(3) "APRN-CRNA" means an advanced practice registered
nurse specializing and certified as a certified registered nurse
anesthetist.

(4) "Approved continuing education" in Subsection R156-
31b-303(3) means:

(a) continuing education that has been approved by a
professional nationally recognized approver of health related
continuing education;

(b) nursing education courses taken from an approved
education program as defined in Section R156-31b-601; and

(¢) health related course work taken from an educational
institution accredited by a regional institutional accrediting body
identified in the "Accredited Institutions of Postsecondary
Education", 2006-2007 edition, published by the American
Council on Education.

(5) "Approved education program" as defined in
Subsection 58-31b-102(3) is further defined to include any
nursing education program published in the documents entitled
"Directory of Accredited Nursing Programs", 2006-2007,
published by the National League for Nursing Accrediting
Commission, which are hereby adopted and incorporated by
reference as a part of this rule.

(6) "CCNE" means the Commission on Collegiate Nursing
Education.

(7) "CGFNS" means the Commission on Graduates of
Foreign Nursing Schools.

(8) "COA", as used in this rule, means the Council of
Accreditation of Nurse Anesthesia Education Programs.

(9) "Clinical mentor/preceptor”, as used in Section R156-
31b-607, means an individual who is employed by a clinical
health care facility and is chosen by that agency, in collaboration
with the Parent-Program, to provide direct, on-site supervision
and direction to a nursing student who is engaged in a clinical
rotation, and who is accountable to both the clinical agency and
the supervisory clinical faculty member.

(10) "Comprehensive nursing assessment”, as used in
Section R156-31b-704, means an extensive data collection
(initial and ongoing) for individuals, families, groups and
communities addressing anticipated changes in patient
conditions as well as emergent changes in patient's health status;
recognizing alterations to previous patient conditions;
synthesizing the biological, psychological, spiritual and social
aspects of the patient's condition; evaluating the impact of
nursing care; and using this broad and complete analysis to
make independent decisions and identification of health care
needs; plan nursing interventions, evaluate need for different
interventions and the need to communicate and consult with
other health team members.

(11) "Contact hour" means 60 minutes.

(12) "Delegatee", as used in Sections R156-31b-701 and
701a, means one or more competent persons receiving a
delegation who acts in a complementary role to the delegating
nurse, who has been trained appropriately for the task delegated,
and whom the delegating nurse authorizes to perform a task that
the delegates is not otherwise authorized to perform.

(13) "Delegation" means transferring to delegates the
authority to perform a selected nursing task in a selected
situation. The delegating nurse retains accountability for the
delegation.

(14) "Delegation", as used in Sections R156-31b-701 and
701a, means the nurse making the delegation.

(15) "Diabetes medical management plan (DAMP), as
used in this rule, means an individualized plan that describes the
health care services that the student is to receive at school. The
plan is developed and signed by the student's parent or guardian
and health care team. It provides the school with information
regarding how the student will manage diabetes at school on a
daily basis. The DAMP shall be incorporated into and shall
become a part of the student's IHP.

(16) "Direct supervision" is the supervision required in
Subsection 58-31b-306(1)(a)(iii) and means:

(a) the person providing supervision shall be available on
the premises at which the supervisee is engaged in practice; or

(b) if the supervisee is specializing in psychiatric mental
health nursing, the supervisor may be remote from the
supervisee if there is personal direct voice communication
between the two prior to prescribing a prescription drug.

(17) "Disruptive behavior", as used in this rule, means
conduct, whether verbal or physical, that is demeaning,
outrageous, or malicious and that places at risk patient care or
the process of delivering quality patient care. Disruptive
behavior does not include criticism that is offered in good faith
with the aim of improving patient care.

(18) "Focused nursing assessment”, as used in Section
R156-31b-703, means an appraisal of an individual's status and
situation at hand, contributing to the comprehensive assessment
by the registered nurse, supporting ongoing data collection and
deciding who needs to be informed of the information and when
to inform.

(19) "Individualized healthcare plan (IHP), as used in
Section R156-31b-701a, means a plan for managing the health
needs of a specific student, written and reviewed at least
annually by a school nurse. The IHP is developed by a nurse
working in a school setting in conjunction with the student and
the student's parent or guardian to guide school personnel in the
care of a student with medical needs. The plan shall be based
on the student's practitioner's orders for the administration of
medications or treatments for the student, or the student's
DMMP.

(20) "Licensure by equivalency" as used in this rule means
licensure as a licensed practical nurse after successful
completion of course work in a registered nurse program which
meets the criteria established in Sections R156-31b-601 and
R156-31b-603.

(21) "LPN" means a licensed practical nurse.

(22) "Medication", as used in Sections R156-31b-701 and
701a, means any prescription or nonprescription drug as defined
in Subsections 58-17b-102(39) and (61) of the Pharmacy
Practice Act.

(23) "NLNAC" means the National League for Nursing
Accrediting Commission.

(24) "NCLEX" means the National Council Licensure
Examination of the National Council of State Boards of
Nursing.

(25) "Non-approved education program" means any
foreign nurse education program.

(26) "Nurse", as used in this rule, means an individual
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licensed under Title 58, Chapter 31b as a licensed practical
nurse, registered nurse, advanced practice registered nurse, or
advanced practice registered nurse-certified registered nurse
anesthetist, or a certified nurse midwife licensed under Title 58,
Chapter 44a.

(27) "Other specified health care professionals", as used in
Subsection 58-31b-102(15), who may direct the licensed
practical nurse means:

(a) advanced practice registered nurse;

(b) certified nurse midwife;

(c) chiropractic physician;

(d) dentist;

(e) osteopathic physician;

(f) physician assistant;

(g) podiatric physician;

(h) optometrist;

(1) naturopathic physician; or

(j) mental health therapist as defined in Subsection 58-60-
102(5).

(28) "Parent-program", as used in Section R156-31b-607,
means a nationally accredited, Board of Nursing approved
nursing education program that is providing nursing education
(didactic, clinical or both) to a student and is responsible for the
education program curriculum, and program and student
policies.

(29) "Patient", as used in this rule, means a recipient of
nursing care and includes students in a school setting or clients
of a health care facility, clinic, or practitioner.

(30) "Patient surrogate", as used in Subsection R156-31b-
502(4), means an individual who has legal authority to act on
behalf of the patient when the patient is unable to act or decide
for himself, including a parent, foster parent, legal guardian, or
a person designated in a power of attorney.

(31) "Psychiatric mental health nursing specialty", as used
in Subsection 58-31b-302(4)(g), includes psychiatric mental
health nurse specialists and psychiatric mental health nurse
practitioners.

(32) "Practitioner", as used in Sections R156-31b-701 and
701a, means a person authorized by law to prescribe treatment,
medication, or medical devices, and who acts within the scope
of such authority.

(33) "RN" means a registered nurse.

(34) "School", as used in Section R156-31b-701a, means
any private or public institution of primary or secondary
education, including charter schools, pre-school, kindergarten,
and special education programs.

(35) "Supervision", asused in Sections R156-31b-701 and
701a, means the provision of guidance and review by a licensed
nurse for the accomplishment of a nursing task or activity,
including the provision for the initial direction of the task,
periodic inspection of the actual act of accomplishing the task
or activity, and evaluation of the outcome.

(36) "Supervision" in Section R156-31b-701 means the
provision of guidance or direction, evaluation and follow up by
the licensed nurse for accomplishment of a task delegated to
unlicensed assistive personnel or other licensed individuals.

(37) "Supervisory clinical faculty", as used in Section
R156-31b-607, means one or more individuals employed by an
approved nursing education program who meet the accreditation
and Board of Nursing specific requirements to be a faculty
member and are responsible for the overall clinical experiences
of nursing students and may supervise and coordinate clinical
mentors/preceptors who provide the actual direct clinical
experience.

(38) "Unprofessional conduct" as defined in Title 58,
Chapters 1 and 31b, is further defined in Section R156-31b-502.

R156-31b-103. Authority - Purpose.
This rule is adopted by the division under the authority of

Subsection 58-1-106(1)(a) to enable the division to administer
Title 58, Chapter 31b.

R156-31b-104. Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule
R156-1 is as described in Section R156-1-107.

R156-31b-201. Board of Nursing - Membership.

In accordance with Subsection 58-31b-201(1), nurses
serving as members of the Board shall be:

(1) six registered nurses, two of whom are actively
involved in nursing education;

(2) one licensed practical nurse; and

(3) two advanced practice registered nurses.

R156-31b-202.  Advisory Peer Committee created -
Membership - Duties.

(1) Inaccordance with Subsection 58-1-203(1)(f), there is
created the Psychiatric Mental Health Nursing Peer Committee
and the Nursing Education Peer Committee.

(2) Psychiatric Mental Health Nursing Peer Committee.

(a) The duties and responsibilities of the Psychiatric
Mental Health Nursing Peer Committee are to:

(i) review applications for licensure as an APRN
specializing in psychiatric mental health nursing when
appropriate; and

(i1) advise the board and division regarding practice issues.

(b) The composition of the Psychiatric Mental Health
Nursing Peer Committee shall be:

(i) three APRNSs specializing in psychiatric mental health
nursing;

(i1) atleast one member shall be a faculty member actively
teaching in a psychiatric mental health nursing program; and

(iii) at least one member shall be actively participating in
the supervision of an APRN intern.

(3) Nursing Education Peer Committee.

(a) The duties and responsibilities of the Nursing
Education Peer Committee are to:

(i) review applications for approval of nursing education
programs;

(ii) advise the board and division regarding standards for
approval of nursing education programs; and

(iii) assist the board and division to conduct site visits of
nursing education programs.

(b) The composition of the Nursing Education Peer
Committee shall be:

(i) five RNs or APRNs actively involved in nursing
education; and

(ii) members of the board may also serve on this
committee.

R156-31b-301.
Upgrade.

Upon issuance and receipt of an increased scope of practice
license, the increased licensure supersedes the lesser license
which shall automatically expire and must be immediately
destroyed by the licensee.

License Classifications - Professional

R156-31b-302a. Qualifications for Licensure - Education
Requirements.

In accordance with Sections 58-31b-302(2)(e) and 58-31b-
303, the education requirements for licensure are defined as
follows:

(1) Applicants for licensure as a LPN by equivalency shall
submit written verification from an approved registered nurse
education program, verifying the applicant is currently enrolled
and has completed course work which is equivalent to the
course work of an NLNAC accredited practical nurse program.

(2) Applicants from foreign education programs who are
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not currently licensed in another state shall submit a credentials
evaluation report from one of the following credentialing
services which verifies that the program completed by the
applicant is equivalent to an approved practical nurse or
registered nurse education program.

(a) Commission on Graduates of Foreign Nursing Schools
for an applicant who is applying for licensure as a registered
nurse; or

(b) Foundation for International Services, Inc. for an
applicant who is applying for licensure as a licensed practical
nurse.

R156-31b-302b. Qualifications for Licensure - Experience
Requirements for APRNs Specializing in Psychiatric Mental
Health Nursing.

(1) In accordance with Subsection 58-31b-302(4)(g), the
supervised clinical practice in mental health therapy and
psychiatric and mental health nursing shall consist of a
minimum of 4,000 hours of psychiatric mental health nursing
education and clinical practice (including mental health
therapy).

(a) 1,000 hours shall be credited for completion of clinical
experience in an approved education program in psychiatric
mental health nursing.

(b) The remaining 3,000 hours shall:

(i) include a minimum of 1,000 hours of mental health
therapy and one hour of face to face supervision for every 20
hours of mental therapy services provided;

(i) be completed while an employee, unless otherwise
approved by the board and division, under the supervision of an
approved supervisor; and

(iii) be completed under a program of supervision by a
supervisor who meets the requirements under Subsection (3).

(c) At least 2,000 hours must be under the supervision of
an APRN specializing in psychiatric mental health nursing. An
APRN working in collaboration with a licensed mental health
therapist may delegate selected clinical experiences to be
supervised by that mental health therapist with general
supervision by the APRN.

(2) An applicant who has obtained all or part of the
clinical practice hours outside of the state, may receive credit for
that experience if it is demonstrated by the applicant that the
training completed is equivalent to and in all respects meets the
requirements under this section.

(3) An approved supervisor shall verify practice as a
licensee engaged in the practice of mental health therapy for not
less than 4,000 hours in a period of not less than two years.

(4) Duties and responsibilities of a supervisor include:

(a) being independent from control by the supervisee such
that the ability of the supervisor to supervise and direct the
practice of the supervisee is not compromised;

(b) supervising not more than three supervisees unless
otherwise approved by the division in collaboration with the
board; and

(c) submitting appropriate documentation to the division
with respect to all work completed by the supervisee, including
the supervisor's evaluation of the supervisee's competence to
practice.

(5) Anapplicant for licensure by endorsement as an APRN
specializing in psychiatric mental health nursing under the
provisions of Section 58-1-302 shall demonstrate compliance
with the clinical practice in psychiatric and mental health
nursing requirement under Subsection 58-31b-302(4)(g) by
demonstrating that the applicant has successfully engaged in
active practice in psychiatric mental health nursing for not less
than 4,000 hours in the three years immediately preceding the
application for licensure.

R156-31b-302¢. Qualifications for Licensure - Examination

Requirements.

(1) In accordance with Section 58-31b-302, the
examination requirements for graduates of approved nursing
programs are as follows.

(a) An applicant for licensure as an LPN or RN shall pass
the applicable NCLEX examination.

(b) An applicant for licensure as an APRN shall pass one
of the following national certification examinations consistent
with the applicant's educational specialty:

(i) one of the following examinations administered by the
American Nurses Credentialing Center Certification:

(A) Adult Nurse Practitioner;

(B) Family Nurse Practitioner;

(C) Pediatric Nurse Practitioner;

(D) Gerontological Nurse Practitioner;

(E) Acute Care Nurse Practitioner;

(F) Clinical Specialist in Medical-Surgical Nursing;

(G) Clinical Specialist in Gerontological Nursing;

(H) Clinical Specialist in Adult Psychiatric and Mental
Health Nursing;

(I) Clinical Specialist in Child and Adolescent Psychiatric
and Mental Health Nursing;

(J) Psychiatric and Mental Health Nurse Practitioner
(Adult and Family);

(i1) Pediatric Nursing Certification Board;

(iii) American Academy of Nurse Practitioners;

(iv) the National Certification Corporation for the
Obstetric, Gynecologic and Neonatal Nursing Specialties;

(v) the Oncology Nursing Certification Corporation
Advanced Oncology Certified Nurse if taken on or before July
1, 2005;

(vi) the Advanced Practice Certification for the Clinical
Nurse Specialist in Acute and Critical Care; or

(vii) the Advanced Critical Care Examination administered
by the American Association of Critical Care Nurses; or

(viii) the national certifying examination administered by
the American Midwifery Certification Board, Inc.; or

(ix) the examination of the Council on Certification of
Nurse Anesthetists.

(2) In accordance with Section 58-31b-303, an applicant
for licensure as an LPN or RN from a non-approved nursing
program shall pass the applicable NCLEX examination.

R156-31b-302d. Qualifications for Licensure - Criminal
Background Checks.

(1) In accordance with Subsection 58-31b-302(5), an
applicant for licensure under this chapter who is applying for
licensure from a foreign country shall meet the fingerprint
requirement by submitting:

(a) avisa issued within six months of making application
to Utah; or

(b) a copy of a criminal background check from the
country in which the applicant has immigrated, provided the
check was completed within six months of making application
to Utah.

R156-31b-303. Renewal Cycle - Procedures.

(1) In accordance with Subsection 58-1-308(1), the
renewal date for the two year renewal cycle applicable to
licensees under Title 58, Chapter 31D, is established by rule in
Section R156-1-308.

(2) Renewal procedures shall be in accordance with
Section R156-1-308.

(3) Each applicant for renewal shall comply with the
following continuing competence requirements:

(a) A LPN or RN shall complete one of the following
during the two years immediately preceding the application for
renewal:

(1) licensed practice for not less than 400 hours;
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(i1) licensed practice for not less than 200 hours and
completion of 15 contact hours of approved continuing
education; or

(iii)  completion of 30 contact hours of approved
continuing education hours.

(b) An APRN shall complete the following:

(1) be currently certified or recertified in their specialty
area of practice; or

(i) iflicensed prior to July 1, 1992, complete 30 hours of
approved continuing education and 400 hours of practice.

R156-31b-304. Temporary Licensure.

(1) In accordance with Subsection 58-1-303(1), the
division may issue a temporary license to a person who meets all
qualifications for licensure as either an LPN or RN, except for
the passing of the required examination, if the applicant:

(a) 1s a graduate of or has completed a Utah-based,
approved nursing education program within two months
immediately preceding application for licensure;

(b) has never before taken the specific licensure
examination;

(c) submits to the division evidence of having secured
employment conditioned upon issuance of the temporary
license, and the employment is under the direct, on-site
supervision of a fully licensed registered nurse; and

(d) hasregistered for the appropriate NCLEX examination.

(2) The temporary license issued under Subsection (1)
expires the earlier of:

(a) the date upon which the division receives notice from
the examination agency that the individual failed the
examination;

(b) four months from the date of issuance; or

(c) the date upon which the division issues the individual
full licensure.

R156-31b-306.
Relicensure.

(1) In accordance with Subsection 58-1-305(1), an
individual seeking activation of an inactive RN or LPN license
must document current competency to practice as a nurse as
defined in Subsection (3) below.

(2) An individual seeking reinstatement of RN or LPN
licensure or relicensure as a RN or LPN in accordance with
Subsection R156-1-308g(3)(b), R156-1-308i(3), R156-1-
308j(3) and R156-1-308k(2)(c) shall document current
competence as defined in Subsection (3) below.

(3) Documentation of current competency to practice as a
nurse is established as follows:

(a) an individual who has not practiced as a nurse for five
years or less must document current compliance with the
continuing competency requirements as established in
Subsection R156-31b-303(3);

(b) anindividual who has not practiced as a nurse for more
than five years but less than 10 years must pass the required
examinations as defined in Section R156-31b-302¢ within six
months prior to making application for licensure or successfully
complete an approved re-entry program;

(c) an individual who has not practiced as a nurse for more
than 10 years but less than 15 years must pass the required
examinations as defined in Section R156-31b-302¢ within six
months prior to making application for licensure and
successfully complete an approved re-entry program;

(d) an individual who has not practiced as a nurse for more
than 15 years shall repeat an approved nursing education
program and pass the required examinations as defined in
Section R156-31b-302¢ within six months prior to making
application for licensure.

(4) To document current competency for activation,
reinstatement or relicensure as an APRN, an individual must

Inactive Licensure, Reinstatement or

pass the required examinations as defined in Section R156-31b-
302c and be currently certified or recertified in the specialty
area.

R156-31b-307. Reinstatement of Licensure.

(1) In accordance with Section 58-1-308 and Subsection
R156-1-308g(3)(b), an applicant for reinstatement of a license
which has been expired for five years or less, shall document
current compliance with the continuing competency
requirements as established in Subsection R156-31b-303(3).

(2) The Division may waive the reinstatement fee for an
individual who was licensed in Utah and moved to a Nurse
Licensure Compact party state, who later returns to reside in
Utah.

R156-31b-308. Exemption from Licensure.

In accordance with Subsections 58-1-307(1) and 58-31b-
308(1)(a), an individual who provides up to 48 consecutive
hours of respite care for a family member, with or without
compensation, is exempt from licensure.

R156-31b-309. Intern Licensure.

(1) In accordance with Section 58-31b-306, an intern
license shall expire:

(a) immediately upon failing to take the first available
examination;

(b) 30 days after notification, if the applicant fails the first
available examination; or

(c) upon issuance of an APRN license.

(2) Regardless of the provisions of Subsection (1) of this
section, the division in collaboration with the board may extend
the term of any intern license upon a showing of extraordinary
circumstances beyond the control of the applicant.

R156-31b-310. Licensure by Endorsement.

(1) In accordance with Section 58-1-302, an individual
who moves from a Nurse Licensure Compact party state does
not need to hold a current license, but the former home state
license must have been in good standing at the time of
expiration.

(2) An individual under Subsection (1) who has not been
licensed or practicing nursing for three years or more is required
to retake the licensure examination to demonstrate good
standing within the profession.

R156-31b-401. Disciplinary Proceedings.

(1) An individual licensed as a LPN who is currently
under disciplinary action and qualifies for licensure as an RN
may be issued an RN license under the same restrictions as the
LPN.

(2) A nurse whose license is suspended, may under
Subsection 58-31b-401 petition the division at any time that the
licensee can demonstrate that the licensee can resume competent
practice.

(3) An individual who has had any license issued under
Title 58, Chapter 3 1b revoked or surrendered two times or more
as a result of unlawful or unprofessional conduct is ineligible to
apply for relicensure.

R156-31b-402. Administrative Penalties.

In accordance with Subsections 58-31b-102(1) and 58-
31b-402(1), unless otherwise ordered by the presiding officer,
the following fine schedule shall apply.

(1) Using a protected title:

initial offense: $100 - $300

subsequent offense(s): $250 - $500

(2) Using any title that would cause a reasonable person to
believe the user is licensed under this chapter:

initial offense: $50 - $250
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subsequent offense(s): $200 - $500

(3) Conducting a nursing education program in the state
for the purpose of qualifying individuals for licensure without
board approval:

initial offense: $1,000 - $3,000

subsequent offense(s): $5,000 - $10,000

(4) Practicing or attempting to practice nursing without a
license or with a restricted license:

initial offense: $500 - $2,000

subsequent offense(s): $2,000 - $10,000

(5) Impersonating a licensee, or practicing under a false
name:

initial offense: $500 - $2,000

subsequent offense(s): $2,000 - $10,000

(6) Knowingly employing an unlicensed person:

initial offense: $500 - $1,000

subsequent offense(s): $1,000 - $5,000

(7) Knowingly permitting the use of a license by another
person:

initial offense: $500 - $1,000

subsequent offense(s): $1,000 - $5,000

(8) Obtaining a passing score, applying for or obtaining a
license, or otherwise dealing with the division or board through
the use of fraud, forgery, intentional deception,
misrepresentation, misstatement, or omission:

initial offense: $500 - $2,000

subsequent offense(s): $2,000 - $10,000

(9) violating or aiding or abetting any other person to
violate any statute, rule, or order regulating nursing:

initial offense: $500 - $2,000

subsequent offense(s): $2,000 - $10,000

(10) violating, or aiding or abetting any other person to
violate any generally accepted professional or ethical standard:

initial offense: $500 - $2,000

subsequent offense(s): $2,000 - $10,000

(11) Engaging in conduct that results in convictions of, or
aplea of nolo contendere, or a plea of guilty or nolo contendere
held in abeyance to a crime of moral turpitude or other crime:

initial offense: $500 - $2,000

subsequent offense(s): $2,000 - $10,000

(12) Engaging in conduct that results in disciplinary action
by any other jurisdiction or regulatory authority:

initial offense: $100 - $500

subsequent offense(s): $200 - $1,000

(13) Engaging in conduct, including the use of intoxicants,
drugs to the extent that the conduct does or may impair the
ability to safely engage in practice as a nurse:

initial offense: $100 - $500

subsequent offense(s): $200 - $1,000

(14) Practicing or attempting to practice as a nurse when
physically or mentally unfit to do so:

initial offense: $100 - $500

subsequent offense(s): $200 - $1,000

(15) Practicing or attempting to practice as a nurse through
gross incompetence, gross negligence, or a pattern of
incompetency or negligence:

initial offense: $500 - $2,000

subsequent offense(s): $2,000 - $10,000

(16) Practicing or attempting to practice as a nurse by any
form of action or communication which is false, misleading,
deceptive, or fraudulent:

initial offense: $100 - $500

subsequent offense(s): $200 - $1,000

(17) Practicing or attempting to practice as a nurse beyond
the individual's scope of competency, abilities, or education:

initial offense: $100 - $500

subsequent offense(s): $200 - $1,000

(18) Practicing or attempting to practice as a nurse beyond
the scope of licensure:

initial offense: $100 - $500

subsequent offense(s): $200 - $1,000

(19) Verbally, physically, mentally, or sexually abusing or
exploiting any person through conduct connected with the
licensee's practice:

initial offense: $100 - $500

subsequent offense(s): $200 - $1,000

(20) Failure to safeguard a patient's right to privacy:

initial offense: $100 - $500

subsequent offense(s): $200 - $1,000

(21) Failure to provide nursing service in a manner that
demonstrates respect for the patient's human dignity:

initial offense: $100 - $500

subsequent offense(s): $200 - $1,000

(22) Engaging in sexual relations with a patient:

initial offense: $5,000 - $10,000

subsequent offense(s): $10,000

(23) Unlawfully obtaining, possessing, or using any
prescription drug or illicit drug:

initial offense: $200 - $1,000

subsequent offense(s): $500 - $2,000

(24) Unauthorized taking or personal use of nursing
supplies from an employer:

initial offense: $100 - $500

subsequent offense(s): $200 - $1,000

(25) Unauthorized taking or personal use of a patient's
personal property:

initial offense: $200 - $1,000

subsequent offense(s): $500 - $2,000

(26) Knowingly entering false or misleading information
into a medical record or altering a medical record:

initial offense: $100 - $500

subsequent offense(s): $200 - $1,000

(27) Unlawful or inappropriate delegation of nursing care:

initial offense: $100 - $500

subsequent offense(s): $200 - $1,000

(28) Failure to exercise appropriate supervision:

initial offense: $100 - $500

subsequent offense(s): $200 - $1,000

(29) Employing or aiding and abetting the employment of
unqualified or unlicensed person to practice:

initial offense: $100 - $500

subsequent offense(s): $200 - $1,000

(30) Failure to file or impeding the filing of required
reports:

initial offense: $100 - $500

subsequent offense(s): $200 - $1,000

(31) Breach of confidentiality:

initial offense: $200 - $1,000

subsequent offense(s): $500 - $2,000

(32) Failure to pay a penalty:

Double the original penalty amount up to $10,000

(33) Prescribing a schedule II-III controlled substance
without a consulting physician or outside of a consultation and
referral plan:

initial offense: $500 - $1,000

subsequent offense(s): $500 - $2,000

(34) Failure to confine practice within the limits of
competency:

initial offense: $500 - $1,000

subsequent offense(s): $500 - $2,000

(35) Any other conduct which constitutes unprofessional
or unlawful conduct:

initial offense: $100 - $500

subsequent offense(s): $200 - $1,000

(36) Engaging in a sexual relationship with a patient
surrogate:

initial offense: $1,000 - $5,000

subsequent offense(s): $5,000 - $10,000
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(37) Engaging in practice in a disruptive manner:
initial offense: $100 - $500
subsequent offense(s): $200 - $1,000.

R156-31b-502. Unprofessional Conduct.

(1) "Unprofessional conduct" includes:

(a) failingto destroy a license which has expired due to the
issuance and receipt of an increased scope of practice license;

(b) a RN issuing a prescription for a prescription drug to
a patient except in accordance with the provisions of Section 58-
17b-620, or as may be otherwise provided by law;

(c) failing as the nurse accountable for directing nursing
practice of an agency to verify any of the following:

(i) that standards of nursing practice are established and
carried out so that safe and effective nursing care is provided to
patients;

(ii) that guidelines exist for the organizational management
and management of human resources needed for safe and
effective nursing care to be provided to patients;

(iii) nurses' knowledge, skills and ability and determine
current competence to carry out the requirements of their jobs;

(d) engaging in sexual contact with a patient surrogate
concurrent with the nurse/patient relationship unless the nurse
affirmatively shows by clear and convincing evidence that the
contact:

(i) did not result in any form of abuse or exploitation of the
surrogate or patient; and

(ii) did not adversely alter or affect in any way:

(A) the nurse's professional judgment in treating the
patient;

(B) the nature of the nurse's relationship with the
surrogate; or

(C) the nurse/patient relationship; and

(e) engaging in disruptive behavior in the practice of
nursing.

(2) In accordance with a prescribing practitioner's order
and an IHP, a nurse who follows the delegation rule as provided
in Sections R156-31b-701 and R156-31b-701a and delegates or
trains an unlicensed assistive personnel to administer
medications under Sections 53A-11-601, R156-31b-701 and
R156-31b-701a shall not be considered to have engaged in
unprofessional conduct for inappropriate delegation.

R156-31b-601. Nursing Education Program Standards.

In accordance with Subsection 58-31b-601(2), the
minimum standards that a nursing education program must meet
to qualify graduates for licensure under this chapter are set forth
in Sections R156-31b-601, 602, 603, and 604.

(1) Standards for programs located within Utah leading to
licensure as a registered nurse or advanced practice registered
nurse:

(a) be accredited or preaccredited regionally by a
professional accrediting body approved by the Council for
Higher Education Accreditation of the American Council on
Education, or one of the following national accrediting bodies:
the Accrediting Bureau of Health Education Schools (ABHES),
the Accrediting Commission of Career Schools and Colleges of
Technology (ACCSCT), or the Accrediting Commission of the
Distance Education and Training Council (DETC);

(b) admit as students, only persons having a certificate of
graduation from a school providing secondary education or the
recognized equivalent of such a certificate;

(c) be legally authorized by the State of Utah to provide a
program of education beyond secondary education;

(d) provide not less than a two academic year program of
study that awards a minimum of an associate degree that is
transferable to another institution of higher education;

(e) provide an academic program of study that awards a
minimum of a master's degree that is transferable to another

institution of higher education if providing education toward
licensure as an advanced practice registered nurse;

meet the accreditation standards of either CCNE,
NLNAC, or COA as evidenced by accreditation by one of the
organizations as required under Subsection R156-31b-602; and

(g) have at least 20 percent of the school's revenue from
sources that are not derived from funds provided under title IV,
HEA program funds or student fees, including tuition if a
proprietary school.

(2) Standards for programs located within Utah leading to
licensure as a licensed practical nurse:

(a) be accredited or preaccredited regionally by a
professional accrediting body approved by the Council for
Higher Education Accreditation of the American Council on
Education; or one of the following national accrediting bodies:
the Accrediting Bureau of Health Education Schools (ABHES)
or the Accrediting Commission of Career Schools and Colleges
of Technology (ACCSCT);

(b) admit as nursing students, only persons having a
certificate of graduation from a school providing secondary
education or the recognized equivalent of such a certificate;

(c) be legally authorized by the State of Utah to provide a
program of education beyond secondary education;

(d) provide not less than one academic year program of
study that leads to a certificate or recognized educational
credential and provides courses that are transferable to an
institution of higher education;

(e) meet the accreditation standards of either CCNE or
NLNAC as evidenced by accreditation by either organization as
required under Subsection R156-31b-602.

(f) have at least 20 percent of the school's revenue from
sources that are not derived from funds provided under title IV,
HEA program funds or student fees, including tuition if a
proprietary school.

(3) Programs located outside of Utah leading toward
licensure as a nurse must be:

(a) accredited by the CCNE, NLNAC or COA; and

(b) approved by the Board of Nursing or duly recognized
agency in the state in which the program is offered.

R156-31b-602. Nursing Education Program Full Approval.

(1) Full approval of a nursing program shall be granted
when it becomes accredited by the NLNAC or the CCNE.

(2) Programs which have been granted full approval as of
the effective date of this rule and are not accredited, must
become accredited by December 31, 2005, or be placed on
probationary status.

R156-31b-603. Nursing Education Program Provisional
Approval.

(1) The division may grant provisional approval to a
nursing education program for a period not to exceed three years
after the date of the first graduating class, provided the program:

(a) is located or available within the state;

(b) is newly organized;

(c) meets all standards for provisional approval as required
in this section; and

(d) is progressing in a reasonable manner to qualify for full
approval by obtaining accreditation.

(2) The general standards for provisional approval include:

(a) the purpose and outcomes of the nursing program shall
be consistent with the Nurse Practice Act and Rule and other
relevant state statutes;

(b) the purpose and outcomes of the nursing program shall
be consistent with generally accepted standards of nursing
practice appropriate for graduates of the type of nursing
program offered;

(c) the input of consumers shall be considered in
developing and evaluating the purpose and outcomes of the
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program;

(d) the nursing program shall implement a comprehensive,
systematic plan for ongoing evaluation that is based on program
outcomes and incorporates continuous improvement;

(e) the curriculum shall provide diverse didactic and
clinical learning experiences consistent with program outcomes;

(f) faculty and students shall participate in program
planning, implementation, evaluation, and continuous
improvement;

(g) the nursing program administrator shall be a
professionally and academically qualified registered nurse with
institutional authority and administrative responsibility for the
program;

(h) professionally and academically qualified nurse faculty
shall be sufficient in number and expertise to accomplish
program outcomes and quality improvement;

(i) the fiscal, human, physical, clinical and technical
learning resources shall be adequate to support program
processes, security and outcomes;

(j) program information communicated by the nursing
program shall be fair, accurate, complete, consistent, and readily
available;

(k) the program must meet the criteria for nursing
education programs established in Section R156-31b-601; and

(1) the nursing education program shall be an integral part
of'a governing academic institution accredited by an accrediting
body that is recognized by the U.S. Secretary of Education.

(3) Programs which have been granted provisional
approval status shall submit an annual report to the Division on
the form prescribed by the Division.

(4) Programs which have been granted provisional
approval prior to the effective date of this rule and are not
accredited, must become accredited by December 31, 2005.

(5) A comprehensive nursing education program
evaluation shall be performed annually for quality improvement
and shall include but not be limited to:

(a) students' achievement of program outcomes;

(b) evidence of adequate program resources including
fiscal, physical, human clinical and technical learning resources,
and the availability of clinical sites and the viability of those
sites to meet the objectives of the program;

(c) multiple measures of program outcomes for graduates
such as NCLEX pass rate, student and employer survey, and
successful completion of national certification programs;

(d) evidence that accurate program information for
consumers is readily available;

(e) the head of the academic institution and the
administration support meet program outcomes;

(f) the program administrator and program faculty meet
board qualifications and are sufficient to achieve program
outcomes; and

(g) evidence that the academic institution assures security
of student information.

(6) The curriculum of the nursing education program shall
enable the student to develop the nursing knowledge, skills and
competencies necessary for the level, scope and standards of
nursing practice consistent with the level of licensure. The
curriculum shall include:

(a) content regarding legal and ethical issues, history and
trends in nursing and health care, and professional
responsibilities;

(b) experiences that promote the development of
leadership and management skills and professional socialization
consistent with the level of licensure, including the
demonstration of the ability to supervise others and provide
leadership of the profession;

(c) learning experiences and methods of instruction,
including distance education methods are consistent with the
written curriculum plan;

(d) coursework including, but not limited to:

(i) content in the biological, physical, social and
behavioral sciences to provide a foundation for safe and
effective nursing practice;

(ii) didactic content and supervised clinical experience in
the prevention of illness and the promotion, restoration, and
maintenance of health in clients across the life span and in a
variety of clinical settings, to include:

(A) using informatics to communicate, manage
knowledge, mitigate error and support decision making;

(B) employing evidence-based practice to integrate best
research with clinical expertise and client values for optimal
care, including skills to identify and apply best practices to
nursing care;

(C) providing client-centered, culturally competent care:

(1) respecting client differences, values, preferences and
expressed needs;

(2) involving clients in decision-making and care
management;

(3) coordinating and managing continuous client care; and

(4)  promoting healthy lifestyles for clients and
populations;

(D) working in interdisciplinary teams to cooperate,
collaborate, communicate and integrate client care and health
promotion; and

(E) participating in quality improvement processes to
measure client outcomes, identify hazards and errors, and
develop changes in processes of client care; and

(e) supervised clinical practice which include development
of skill in making clinical judgments, management and care of
groups of clients, and delegation to and supervision of other
health care providers;

(i) clinical experience shall be comprised of sufficient
hours to meet these standards, shall be supervised by qualified
faculty and ensure students' ability to practice at an entry level,

(ii) delivery of instruction by distance education methods
must be consistent with the program curriculum plan and enable
students to meet the goals, competencies and objectives of the
educational program and standards of the division; and

(iii) all student clinical experiences, including those with
preceptors, shall be directed by nursing faculty.

(7) Students rights and responsibilities:

(a) students shall be provided the opportunity to acquire
and demonstrate the knowledge, skills and abilities for safe and
effective nursing practice, in theory and clinical experience with
faculty oversight;

(b) all policies relevant to applicants and students shall be
available in writing;

(c) students shall be required to meet the health standards
and criminal background checks as required in Utah;

(d) students shall receive faculty instruction, advisement
and oversight; and

(e) students shall maintain the integrity of their work.

(8) The qualifications for the administrator of a nursing
education program shall include:

(a) the qualifications for an administrator in a program
preparing an individual for licensure as an LPN shall include:

(i) a current, active, unencumbered RN license or
multistate privilege to practice nursing in Utah;

(ii) a minimum of a masters degree in nursing or a nursing
doctorate;

(iii) educational preparation or experience in teaching and
learning principles for adult education, including curriculum
development and administration, and at least two years of
clinical experience; and

(iv) a current knowledge of nursing practice at the
practical nurse level,

(b) the qualifications for an administrator in a program
preparing an individual for licensure as an RN shall include:
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(i) acurrent, active unencumbered RN license or multistate
privilege to practice nursing in Utah;

(i1)(A) associate degree program: a minimum of a masters
degree in nursing or a nursing doctorate;

(B) baccalaureate degree program: a minimum of a
masters degree in nursing and an earned doctorate or a nursing
doctorate;

(iii) education preparation or experience in teaching and
learning principles for adult education, including curriculum
development and administration, and at least two years of
clinical experience; and

(iv) a current knowledge of RN practice;

(c) the qualifications for an administrator/director in a
graduate program preparing an individual for licensure as an
APRN shall include:

(i) a current, active unencumbered APRN license or
multistate privilege to practice as an APRN in Utah;

(ii) a minimum of a masters in nursing or a nursing
doctorate in an APRN specialty;

(iii) educational preparation or experience in teaching and
learning principles for adult education, including curriculum
development and administration, and at least two years of
clinical experience; and

(iv) a current knowledge of APRN practice.

(9) The qualifications for faculty in a nursing education
program shall include:

(a) a sufficient number of qualified faculty to meet the
objectives and purposes of the nursing education program;

(b) the nursing faculty shall hold a current, active,
unencumbered RN license or multistate privilege, or APRN
license or multistate privilege to practice in Utah; and

(c) clinical faculty shall hold a license or privilege to
practice and meet requirements in the state of the student's
clinical site.

(10) The qualifications for nursing faculty who teach in a
program leading to licensure as a practical nurse include:

(a) a minimum of a baccalaureate degree with a major in
nursing;

(b) two years of clinical experience; and

(c) preparation in teaching and learning principles for adult
education, including curriculum development and
implementation.

(11) The qualifications for nursing faculty who teach in a
program leading to licensure as a RN include:

(a) aminimum of a masters degree with a major in nursing
or a nursing doctorate degree;

(b) two years of clinical experience; and

(c) preparation in teaching and learning principles for adult
education, including curriculum development and
implementation.

(12) The qualifications for nursing faculty who teach in a
program leading to licensure as an APRN include:

(a) aminimum of a masters degree with a major in nursing
or a nursing doctorate degree;

(b) holding a license or multistate privilege to practice as
an APRN;

(c) two years of clinical experience practicing as an
APRN; and

(d) preparation in teaching and learning principles for
adult education, including curriculum development and
implementation.

(13) Adjunct clinical faculty employed solely to supervise
clinical nursing experiences of students shall meet all the faculty
qualifications for the program level they are teaching.

(14) Interdisciplinary faculty who teach non-clinical
nursing courses shall have advanced preparation appropriate to
the area of content.

(15)  Clinical preceptors shall have demonstrated
competencies related to the area of assigned clinical teaching

responsibilities and will serve as a role model and educator to
the student. Clinical preceptors may be used to enhance faculty-
directed clinical learning experiences after a student has
received clinical and didactic instruction in all basic areas for
that course or specific learning experience. Clinical preceptors
should be licensed as a nurse at or above the level for which the
student is preparing.

(16)  Additional required components of graduate
education programs, including post-masters certificate
programs, leading to APRN licensure include:

(a) Each student enrolled shall be licensed or have a
multistate privilege to practice as an RN in Utah;

(b) The curriculum shall be consistent with nationally
recognized APRN roles and specialties and shall include:

(i) graduate nursing program core Courses;

(ii) advanced practice nursing core courses including legal,
ethical and professional responsibilities of the APRN, advanced
pathophysiology, advanced health assessment,
pharmacotherapeutics, and management and treatment of health
care status; and

(iii) coursework focusing on the APRN role and specialty.

(c) Dual track APRN graduate programs (preparing for
two specialties) shall include content and clinical experience in
both functional roles and specialties.

(d) Instructional track/major shall have a minimum of 500
hours of supervised clinical. The supervised experience shall be
directly related to the knowledge and role of the specialty and
category. Specialty tracks that provide care to multiple age
groups and care settings will require additional hours distributed
in a way that represents the populations served.

(e) There shall be provisions for the recognition of prior
learning and advanced placement in the curriculum for
individuals who hold a masters degree in nursing who are
seeking preparation in a different role and specialty. Post-
masters nursing students shall complete the requirements of the
masters APRN program through a formal graduate level
certificate or master level track in the desired role and specialty.
A program offering a post-masters certificate in a specialty area
must also offer a master degree course of study in the same
specialty area. Post-master students must master the same
APRN outcome criteria as the master level students and are
required to complete a minimum of 500 supervised clinical
hours.

(f) Alead faculty member who is educated and nationally
certified in the same specialty area and licensed as an APRN or
possessing a APRN multistate privilege shall coordinate the
educational component for the role and specialty in the APRN
program.

R156-31b-604. Nursing Education Program Probationary
Approval.

(1) The division may place on probationary approval
status a nursing education program for a period not to exceed
three years provided the program:

(a) is located or available within the state;

(b) is found to be out of compliance with the standards for
provisional or full approval to the extent that the ability of the
program to competently educate nursing students is impaired;
and

(c) provides a plan of correction which is reasonable and
includes an adequate safeguard of the student and public.

(2) The division may place on probationary approval
status a program which implements an outreach program or
satellite program without prior notification to the Division.

(3) Programs which have been granted probationary
approval status shall submit an annual report to the division on
the form prescribed by the division.

R156-31b-605. Nursing Education Program Notification of
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Change.

(1) Educational institutions wishing to begin a new
nursing education program shall submit an application to the
division for approval at least one year prior to the
implementation of the program.

(2) An approved program that expands onto a satellite
campus or implements an outreach program shall notify the
Division at least one semester before the intended change.

R156-31b-606. Nursing Education Program Surveys.

The division may conduct an annual survey of nursing
education programs to monitor compliance with this rule. The
survey may include the following:

(1) a copy of the program's annual report to a nurse
accrediting body;

(2) a copy of any changes submitted to any nurse
accrediting body; and

(3) acopy of any accreditation self study summary report.

R156-31b-607. Standards for Out-of-State Programs
Providing Clinical Experiences in Utah.

In accordance with Subsection 58-31b-601(2), the
minimum standards that a nursing education program which is
located outside the state must meet to allow students to obtain
clinical experiences in Utah are set forth as follows.

(1) An entry level distance learning nursing education
program which leads to licensure utilizing precepted clinical
experiences in Utah must meet the following criteria:

(a) parent-program must be Board of Nursing approved in
the state of primary location (business), be nationally accredited
by either NLNAC, CCNE, or COA, and must be affiliated with
an institution of higher education;

(b) parent-program clinical faculty supervisor must be
licensed in Utah or a Compact state;

(c) preceptors within the health care facilities must be
licensed in good standing, in Utah or a Compact State;

(d) parent-program must have a contract with the Utah
health care facilities that provide the clinical sites; and

(e) parent-program must document compliance with the
above stated criteria, along with a request to be approved to
have a student who is exempt from licensure under Subsection
58-1-307(c).

(2) A nursing education program located in another state
that desires to use Utah health care facilities for clinical
experiences for one or more students must meet the following
criteria:

(a) be approved by the home state Board of Nursing, be
nationally accredited by either NLNAC or CCNE, and must be
affiliated with an institution of higher education;

(b) clinical faculty must be employed by the nursing
education program, meet the requirements to be a faculty
member as established by the accrediting body and the
program's Board of Nursing, and must be licensed, in good
standing in Utah or a Compact state;

(c) preceptors within the health care facilities must be
licensed, in good standing, in Utah or a Compact state;

(d) have a contract with the Utah health care facilities that
provide the clinical sites;

(e) submit an annual report on forms provided by the
Division of Occupational and Professional Licensing and Utah
Board of Nursing; and

(f) document compliance with the above stated criteria,
along with a request to be approved to have a student(s) who is
exempt from licensure under Subsection 58-1-307(c) of the Utah
Code.

(3) Adistance learning didactic nursing education program
with a Utah based proprietary postsecondary school which
provides tutoring services, facilitates clinical site selection, and
provides clinical site faculty must meet the following criteria:

(a) parent-program must be approved by the Board of
Nursing in the state of primary location (business), be nationally
accredited by either NLNAC or CCNE, and must be affiliated
with an institution of higher education;

(b) aformal contract must be in place between the parent-
program and the Utah postsecondary school;

(c) parent-program and Utah postsecondary school must
submit an application for program approval by the Division of
Occupational and Professional Licensing in collaboration with
the Board of Nursing in Utah, utilizing the parent-program's
existing curriculum. Approval is granted to the parent-program,
not to the postsecondary school;

(d) clinical faculty (mentors) must be employed by the
parent-program (this can be as a contractual faculty member),
meet the requirements to be a faculty member as established by
the accrediting body and the parent-program's Board of Nursing,
and must be licensed, in good standing in Utah or a Compact
state;

(e) clinical faculty supervisor(s) located at the parent-
program must be licensed, in Utah or a Compact state;

(f) parent-program is responsible for conducting the
nursing education program, the program's policies and
procedures, and the selection of the students;

(g) parent-program must have a contract with the Utah
health care facilities that provide the clinical sites; and

(h) submit an annual report on forms provided by the
Division of Occupational and Professional Licensing and Utah
Board of Nursing.

R156-31b-701. Delegation of Nursing Tasks.

In accordance with Subsection 58-31b-102(14)(g), the
delegation of nursing tasks is further defined, clarified, or
established as follows:

(1) The nurse delegating tasks retains the accountability
for the appropriate delegation of tasks and for the nursing care
of the patient. The licensed nurse shall not delegate any task
requiring the specialized knowledge, judgment and skill of a
licensed nurse to an unlicensed assistive personnel. It is the
licensed nurse who shall use professional judgment to decide
whether or not a task is one that must be performed by a nurse
or may be delegated to an unlicensed assistive personnel. This
precludes a list of nursing tasks that can be routinely and
uniformly delegated for all patients in all situations. The
decision to delegate must be based on careful analysis of the
patient's needs and circumstances.

(2) The licensed nurse who is delegating a nursing task
shall:

(a) verify and evaluate the orders;

(b) perform a nursing assessment, including an assessment
of:

(i) the patient's nursing care needs including, but not
limited to, the complexity and frequency of the nursing care,
stability of the patient, and degree of immediate risk to the
patient if the task is not carried out;

(i1) the delegatee's knowledge, skills, and abilities after
training has been provided;

(iii) the nature of the task being delegated including the
degree of complexity, irreversibility, predictability of outcome,
and potential for harm;

(iv) the availability and accessibility of resources,
including appropriate equipment, adequate supplies, and other
appropriate health care personnel to meet the patient's nursing
care needs; and

(v) the availability of adequate supervision of the
delegatee.

(c) act within the area of the nurse's responsibility;

(d) act within the nurse's knowledge, skills and ability;

(e) determine whether the task can be safely performed by
a delegatee or whether it requires a licensed health care
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provider;

(f) determine that the task being delegated is a task that a
reasonable and prudent nurse would find to be within generally
accepted nursing practice;

(g) determine that the task being delegated is an act
consistent with the health and safety of the patient;

(h) verify that the delegatee has the competence to perform
the delegated task prior to performing it;

(i) provide instruction and direction necessary to safely
perform the specific task; and

(j) provide ongoing supervision and evaluation of the
delegatee who is performing the task;

(k) explain the delegation to the delegatee and that the
delegated task is limited to the identified patient within the
identified time frame;

(1) instruct the delegatee how to intervene in any
foreseeable risks that may be associated with the delegated task;
and

(m) if the delegated task is to be performed more than
once, establish a system for ongoing monitoring of the
delegatee.

(3) The delegator shall evaluate the situation to determine
the degree of supervision required to ensure safe care.

(a) The following factors shall be evaluated to determine
the level of supervision needed:

(i) the stability of the condition of the patient;

(ii) the training, capability, and willingness of the
delegatee to perform the delegated task;

(iii) the nature of the task being delegated; and

(iv) the proximity and availability of the delegator to the
delegatee when the task will be performed.

(b) The delegating nurse or another qualified nurse shall
be readily available either in person or by telecommunication.
The delegator responsible for the care of the patient shall make
supervisory visits at appropriate intervals to:

(i) evaluate the patient's health status;

(ii) evaluate the performance of the delegated task;

(iii) determine whether goals are being met; and

(iv)  determine the appropriateness of continuing
delegation of the task.

(4) Nursing tasks, to be delegated, shall meet the following
criteria as applied to each specific patient situation:

(a) be considered routine care for the specific
patient/client;

(b) pose little potential hazard for the patient/client;

(c) be performed with a predictable outcome for the
patient/client;

(d) be administered according to a previously developed
plan of care; and

(e) not inherently involve nursing judgment which cannot
be separated from the procedure.

(5) If the nurse, upon review of the patient's condition,
complexity of the task, ability of the proposed delegatee and
other criteria as deemed appropriate by the nurse, determines
that the proposed delegatee cannot safely provide the requisite
care, the nurse shall not delegate the task to such proposed
delegatee.

(a) A delegatee shall not further delegate to another person
the tasks delegated b the delegator; and

(b) the delegated task may not be expanded by the
delegatee without the express permission of the delegator.

R156-31b-701a. Delegation of Nursing Tasks in a School
Setting.

In addition to the delegation rule found in Section R156-
31b-701, the delegation of nursing tasks in a school setting is
further defined, clarified, or established as follows:

(1) Any task being delegated by the school nurse shall be
identified within a current IHP. The IHP is limited to a specific

delegate for a specific time frame.

(2) In accordance with Section 53A-11-601 and an IHP,
it is appropriate for a nurse to provide training to unlicensed
assistive personnel, which training includes the routine,
scheduled or correction injection of insulin (via actual injection
or pump) or the administration of glucagon in an emergency
situation, provided that any training regarding the injection of
insulin and the administration of glucagon is updated at least
annually. The selection of'the type of insulin and dosage levels
shall not be delegated.

(3) In accordance with an IHP, and except as provided
herein and in R156-31b-701, a nurse may not delegate the
administration of any medication which requires nursing
assessment or judgment prior to injection or administration.
The routine provision of scheduled or correction dosage of
insulin and the administration of glucagon in an emergency
situation, as prescribed by the practitioner's order and specified
in the THP, shall not be considered actions that require nursing
assessment or judgment prior to administration and therefore,
can be delegated to a delegatee.

(4) A nurse working in a school setting may not delegate
the administration of the first dose of a new medication or a
dosage change.

(5) An IHP shall be developed for any student receiving
insulin in a school. By example, but not limited to the
following list, the IHP may include:

(a) carbohydrate counting;

(b) glucose testing;

(c) activation, suspension, or bolus of an insulin pump;

(d) usage of insulin pens, syringes, and an insulin pump;

(e) copy of the medical orders; and

® emergency protocols related to
administration.

(6) Insulin and glucagon injections by the delegatee shall
only occur when the delegatee has followed the guidelines of
the THP.

(a) Dosages of insulin may be injected by the delegatee as
designated in the IHP.

(b) Non-routine, correction dosages of insulin may be
given by the delegatee only after:

(i) following the guidelines of the IHP; and

(ii) consulting with the delegator, parent or guardian, as
designated in the IHP, and verifying and confirming the type
and dosage of insulin being injected.

(c) Under Subsection (6), insulin and glucagon injections
by the delegatee is limited to a specific delegatee, for a specific
student and for a specific time.

(7) A student who is capable of administering his own
insulin may self-administer insulin as provided in the IHP. A
delegatee may verify the insulin dose of a student who self-
administers insulin, if such verification is required in the [HP.

(8) When the student is not capable of self-administration,
scheduled and routine correction doses of insulin may be
administered, and the administration of glucagon may be
performed, by a delegatee as provided in Subsection R156-31b-
701a(2).

glucagon

R156-31b-702. Scope of Practice.

(1) The lawful scope of practice for an RN employed by a
department of health shall include implementation of standing
orders and protocols, and completion and providing to a patient
of prescriptions which have been prepared and signed by a
physician in accordance with the provisions of Section 58-17b-
620.

(2) An APRN who chooses to change or expand from a
primary focus of practice must be able to document competency
within that expanded practice based on education, experience
and certification. The burden to demonstrate competency rests
upon the licensee.
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(3) An individual licensed as an APRN may practice
within the scope of practice of a RN under the APRN license.

(4) An individual licensed in good standing in Utah as
either an APRN or a CRNA and residing in this state, may
practice as an RN in any Compact state.

R156-31b-703. Generally Recognized Scope of Practice of a
LPN.

In accordance with Subsection 58-31b-102(15), the LPN
practicing within the generally recognized LPN scope of
practice practices as follows:

(1) In demonstrating professional accountability shall:

(a) practice within the legal boundaries for practical
nursing through the scope of practice authorized in statute and
rule;

(b) demonstrate honesty and integrity in nursing practice;

(c) base nursing decisions on nursing knowledge and
skills, the needs of patients/clients;

(d) accept responsibility for individual nursing actions,
competence, decisions and behavior in the course of practical
nursing practice; and

(e) maintain continued competence through ongoing
learning and application of knowledge in the client's interest.

(2) Indemonstrating the responsibility for nursing practice
implementation shall:

(a) conduct a focused nursing assessment;

(b) plan for episodic nursing care;

(c) demonstrate attentiveness and provides patient/client
surveillance and monitoring;

(d) assist in identification of client needs;

(e) seek clarification of orders when needed,

(f) demonstrate attentiveness and provides observation for
signs, symptoms and changes in client condition;

(g) assist in the evaluation of the impact of nursing care,
and contributes to the evaluation of patient/client care;

(h) recognize client characteristics that may affect the
patient's/client's health status;

@) obtain orientation/training competency when
encountering new equipment and technology or unfamiliar care
situations;

(j) implement appropriate aspects of client care in a timely
manner;

(6] provide assigned and delegated aspects of
patient's/client's health care plan;

(i) implement treatments and procedures; and

(iii) administer medications accurately;

(k) document care provided;

(1) communicate relevant and timely client information
with other health team members including:

(i) patient/client status and progress;

(ii) patient/client response or lack of response to therapies;

(iii) significant changes in patient/client condition; or

(iv) patient/client needs;

(m) participate in nursing management;

(i) assign nursing activities to other LPNs;

(ii) delegate nursing activities for stable patients/clients to
unlicensed assistive personnel;

(iii) observe nursing measures and provide feedback to
nursing manager; and

(iv) observe and communicate outcomes of delegated and
assigned activities;

(n) take preventive measures to protect patient/client,
others and self;

(o) respect patient's/client's rights, concerns, decisions and
dignity;

(p) promote a safe client environment;

(q) maintain appropriate professional boundaries; and

(r) assume responsibility for own decisions and actions.

(3) In being a responsible member of an interdisciplinary

health care team shall:

(a) function as a member of the health care team,
contributing to the implementation of an integrated health care
plan;

(b) respect client property and the property of others; and

(c) protect confidential information unless obligated by
law to disclose the information.

R156-31b-704. Generally Recognized Scope of Practice of a
RN.

In accordance with Subsection 58-31b-102(16), the RN
practicing within the generally recognized RN scope of practice
practices as follows:

(1) In demonstrating professional accountability shall:

(a) practice within the legal boundaries for nursing
through the scope of practice authorized in statute and rule;

(b) demonstrate honesty and integrity in nursing practice;

(c) base professional decisions on nursing knowledge and
skills, the needs of patients/clients;

(d) accept responsibility for judgments, individual nursing
actions, competence, decisions and behavior in the course of
nursing practice; and

(e) maintain continued competence through ongoing
learning and application of knowledge in the patient's/client's
interest.

(2) Indemonstrating the responsibility for nursing practice
implementation shall:

(a) conduct a comprehensive nursing assessment;

(b) detect faulty or missing patient/client information;

(c) apply nursing knowledge effectively in the synthesis of
the biological, psychological, spiritual and social aspects of the
patient's/client's condition;

(d) utilize this broad and complete analysis to plan
strategies of nursing care and nursing interventions that are
integrated within the patient's/client's overall health care plan;

(e) provide appropriate decision making, critical thinking
and clinical judgment to make independent nursing decisions
and identification of health care needs;

(f) seek clarification of orders when needed;

(g) implement treatments and therapy, including
medication administration, delegated medical and independent
nursing functions;

(h) obtain orientation/training for competence when
encountering new equipment and technology or unfamiliar
situations;

(i) demonstrate attentiveness and provides client
surveillance and monitoring;

(j) identify changes in patient's/client's health status and
comprehends clinical implications of patient/client signs,
symptoms and changes as part of expected and unexpected
patient/client course or emergent situations;

k) evaluate the impact of nursing care, the
patient's/client's response to therapy, the need for alternative
interventions, and the need to communicate and consult with
other health team members;

(1) document nursing care;

(m) intervene on behalf of patient/client when problems
are identified and revises care plan as needed;

(n) recognize patient/client characteristics that may affect
the patient's/client's health status; and

(o) take preventive measures to protect patient/client,
others and self.

(3) In demonstrating the responsibility to act as an
advocate for patient/client shall:

(a) respect the patient's/client's rights, concerns, decisions
and dignity;

(b) identify patient/client needs;

(c) attend to patient/client concerns or requests;

(d) promote safe patient/client environment;
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(e) communicate patient/client choices, concerns and
special needs with other health team members regarding:

(i) patient/client status and progress;

(ii) patient/client response or lack of response to therapies;
and

(iii) significant changes in patient/client condition;

(f) maintain appropriate professional boundaries;

(g) maintain patient/client confidentiality; and

(h) assume responsibility for own decisions and actions.

(4) In demonstrating the responsibility to organize, manage
and supervise the practice of nursing shall:

(a) assign to another only those nursing measures that fall
within that nurse's scope of practice, education, experience and
competence or unlicensed person's role description;

(b) delegate to another only those nursing measures which
that person has the necessary skills and competence to
accomplish safely;

(c) match patient/client needs with personnel
qualifications, available resources and appropriate supervision;

(d) communicate directions and expectations for
completion of the delegated activity;

(e) supervise others to whom nursing activities are
delegated or assigned by monitoring performance, progress and
outcome, and assures documentation of the activity;

(f) provide follow-up on problems and intervenes when
needed;

(g) evaluate the effectiveness of the delegation or
assignment;

(h) intervene when problems are identified and revises
plan of care as needed,

(i) retain professional accountability for nursing care as
provided;

(j) promote a safe and therapeutic environment by:

(i) providing appropriate monitoring and surveillance of
the care environment;

(ii) identifying unsafe care situations; and

(iii)  correcting problems or referring problems to
appropriate management level when needed; and

(k) teach and counsel patient/client families regarding
health care regimen, which may include general information
about health and medical condition, specific procedures and
wellness and prevention.

(5) In being a responsible member of an interdisciplinary
health care team shall:

(a) function as a member of the health care team,
collaborating and cooperating in the implementation of an
integrated patient/client-centered health care plan;

(b) respect patient/client property, and the property of
others; and

(c) protect confidential information.

(6) In being the chief administrative nurse shall:

(a) assure that organizational policies, procedures and
standards of nursing practice are developed, kept current and
implemented to promote safe and effective nursing care;

(b) assure that the knowledge, skills and abilities of
nursing staff are assessed and that nurses and nursing assistive
personnel are assigned to nursing positions appropriate to their
determined competence and licensure/certification/registration
level;

(c) assure that competent organizational management and
management of human resources within the nursing organization
are established and implemented to promote safe and effective
nursing care; and

(d) assure that thorough and accurate documentation of
personnel records, staff development, quality assurance and
other aspects of the nursing organization are maintained.

(7) When functioning in a nursing program educator
(faculty) role shall:

(a) teach current theory, principles of nursing practice and

nursing management;

(b) provide content and clinical experiences for students
consistent with statutes and rule;

(c) supervise students in the provision of nursing services;
and

(d) evaluate student scholastic and clinical performance
with expected program outcomes.

KEY: licensing, nurses
June 23, 2008
Notice of Continuation April 1, 2008

58-31b-101
58-1-106(1)(a)
58-1-202(1)(a)
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R156. Commerce, Occupational and Professional Licensing.
R156-55a. Utah Construction Trades Licensing Act Rule.
R156-55a-101. Title.

This rule shall be known as the "Utah Construction Trades
Licensing Act Rule".

R156-55a-102. Definitions.

In addition to the definitions in Title 58, Chapters 1 and 55,
as defined or used in this rule:

(1) "Construction trades instructor", as used in Subsection
58-55-301(2)(n) is clarified to mean the education facility which
is issued the license as a construction trades instructor. It does
not mean individuals employed by the facility who may teach
classes.

(2) "Construction trades instruction facility" means the
facility which is granted the license as a construction trades
instructor as specified in Subsection 58-55-301(2)(n) and as
clarified in R156-55a-102(1).

(3) "Employee", as used in Subsections 58-55-102(12)(a)
and 58-55-102(14), means a person providing labor services in
the construction trades who works for a licensed contractor, or
the substantial equivalent of a licensed contractor as determined
by the Division, for compensation who has federal and state
taxes withheld and workers' compensation and unemployment
insurance provided by the person's employer.

(4) "Incidental", as used in Subsection 58-55-102(35),
means work which:

(a) can be safely and competently performed by the
specialty contractor; and

(b) arises from and is directly related to work performed in
the licensed specialty classification and does not exceed 10
percent of the overall contract.

(5) "Maintenance" means the repair, replacement and
refinishing of any component of an existing structure; but, does
not include alteration or modification to the existing weight-
bearing structural components.

(6) "Mechanical", as used in Subsections 58-55-102(18)
and 58-55-102(28), means the work which may be performed by
a S350 HVAC Contractor under Section R156-55a-301.

(7) "Personal property" means, as it relates to Title S8,
Chapter 56, factory built housing and modular construction, a
structure which is titled by the Motor Vehicles Division, state of
Utah, and taxed as personal property.

(8) "Qualifier", as used in Title 58, Chapter 55 and this
rule, means the individual who demonstrates competence for a
contractor or construction trades instruction facility license by
passing the examinations, completing the experience
requirements or holding the individual licenses that are
prerequisite requirements to obtain the contractor or
construction trades instruction facility license.

(9) "School" means a Utah school district, applied
technology college, or accredited college.

(10)  "Unprofessional conduct" defined in Title 58,
Chapters 1 and 55, is further defined in accordance with Section
58-1-203 in Section R156-55a-501.

R156-55a-103. Authority.

This rule is adopted by the division under the authority of
Subsection 58-1-106(1)(a) to enable the division to administer
Title 58, Chapter 55.

R156-55a-104. Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule
R156-1 is as described in Section R156-1-107.

R156-55a-301. License Classifications - Scope of Practice.

(1) In accordance with Subsection 58-55-301(2), the
classifications of licensure are listed and described in this
section. The construction trades or specialty contractor

classifications listed are those determined to significantly impact
the public health, safety, and welfare. A person who is
practicing a construction trade or specialty contractor
classification which is not listed is exempt from licensure in
accordance with Subsection 58-55-305(1)(1).

(2) Licenses shall be issued in the following primary
classifications and subclassifications:

E100 - General Engineering Contractor. A General
Engineering contractor is a contractor licensed to perform work
as defined in Subsection 58-55-102(19).

B100 - General Building Contractor. A General Building
contractor is a contractor licensed to perform work as defined in
Subsection 58-55-102(18) and pursuant to Subsection 58-55-
102(18)(b) is clarified as follows: the General Building
Contractor scope of practice does not include activities
described in this Subsection under specialty classification S202
- Solar Photovoltaic Contractor unless the work is performed
under the immediate supervision of an employee who holds a
current certificate issued by the North American Board of
Certified Energy Practitioners.

B200 - Modular Unit Installation Contractor. Set up or
installation of modular units as defined in Subsection 58-56-
3(11) and constructed in accordance with Section 58-56-13.
The scope of the work permitted under this classification
includes construction of the permanent or temporary
foundations, placement of the modular unit on a permanent or
temporary foundation, securing the units together if required
and securing the modular units to the foundations. Work
excluded from this classification includes installation of factory
built housing and connection of required utilities.

R100 - Residential and Small Commercial Contractor. A
Residential and Small Commercial contractor is a contractor
licensed to perform work as defined in Subsection 58-55-
102(28) and pursuant to Subsection 58-55-102(28) is clarified
as follows: the Residential and Small Commercial Contractor
scope of practice does not include activities described in this
Subsection under specialty classification S202 - Solar
Photovoltaic Contractor unless the work is performed under the
immediate supervision of an employee who holds a current
certificate issued by the North American Board of Certified
Energy Practitioners.

R101 - Residential and Small Commercial Non Structural
Remodeling and Repair. Remodeling and repair to any existing
structure built for support, shelter and enclosure of persons,
animals, chattels or movable property of any kind with the
restriction that no change is made to the bearing portions of the
existing structure, including footings, foundation and weight
bearing walls; and the entire project is less than $50,000 in total
cost.

R200 - Factory Built Housing Contractor. Disconnection,
setup, installation or removal of manufactured housing on a
temporary or permanent basis. The scope of the work permitted
under this classification includes placement of the manufactured
housing on a permanent or temporary foundation, securing the
units together if required, securing the manufactured housing to
the foundation, and connection of the utilities from the near
proximity, such as a meter, to the manufactured housing unit
and construction of foundations of less than four feet six inches
in height. Work excluded from this classification includes site
preparation or finishing, excavation of the ground in the area
where a foundation is to be constructed, back filling and grading
around the foundation, construction of foundations of more than
four feet six inches in height and construction of utility services
from the utility source to and including the meter or meters if
required or if not required to the near proximity of the
manufactured housing unit from which they are connected to the
unit.

1101 - General Engineering Trades Instruction Facility. A
General Engineering Trades Instruction Facility is a
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construction trades instruction facility authorized to teach the
construction trades and is subject to the scope of practice
defined in Subsection 58-55-102(19).

1102 - General Building Trades Instruction Facility. A
General Building Trades Instruction Facility is a construction
trades instruction facility authorized to teach the construction
trades and is subject to the scope of practice defined in
Subsections 58-55-102(18) or 58-55-102(28).

1103 - Electrical Trades Instruction Facility. An Electrical
Trades Instruction Facility is a construction trades instruction
facility authorized to teach the electrical trades and subject to
the scope of practice defined in Subsection R156-55a-
301(S200).

1104 - Plumbing Trades Instruction Facility. A Plumbing
Trades Instruction Facility is a construction trades instruction
facility authorized to teach the plumbing trades and subject to
the scope of practice defined in Subsection R156-55a-
301(S210).

1105 - Mechanical Trades Instruction Facility. A
Mechanical Trades Instruction Facility is a construction trades
instruction facility authorized to teach the mechanical trades and
subject to the scope of practice defined in Subsection R156-55a-
301(S350).

S200 - General Electrical Contractor. Fabrication,
construction, and/or installation of generators, transformers,
conduits, raceways, panels, switch gear, electrical wires,
fixtures, appliances, or apparatus which utilizes electrical
energy.

S201 - Residential Electrical Contractor. Fabrication,
construction, and/or installation of services, disconnecting
means, grounding devices, panels, conductors, load centers,
lighting and plug circuits, appliances and fixtures in any
residential unit, normally requiring non-metallic sheathed cable,
including multiple units up to and including a four-plex, but
excluding any work generally recognized in the industry as
commercial or industrial.

S202 - Solar Photovoltaic Contractor. Fabrication,
construction, installation, and repair of photovoltaic cell panels
and related components including battery storage systems,
distribution panels, switch gear, electrical wires, inverters, and
other electrical apparatus for solar photovoltaic systems. Work
excluded from this classification includes work on any
alternating current system or system component.

S210 - General Plumbing Contractor. Fabrication and/or
installation of material and fixtures to create and maintain
sanitary conditions in buildings, by providing a permanent
means for a supply of safe and pure water, a means for the
timely and complete removal from the premises of all used or
contaminated water, fluid and semi-fluid organic wastes and
other impurities incidental to life and the occupation of such
premises, and provision of a safe and adequate supply of gases
for lighting, heating, and industrial purposes. Work permitted
under this classification shall include the furnishing of materials,
fixtures and labor to extend service from a building out to the
main water, sewer or gas pipeline.

S211 - Boiler Installation Contractor. Fabrication and/or
installation of fire-tube and water-tube power boilers and hot
water heating boilers, including all fittings and piping, valves,
gauges, pumps, radiators, converters, fuel oil tanks, fuel lines,
chimney flues, heat insulation and all other devices, apparatus,
and equipment related thereto.

S212 - TIrrigation Sprinkling Contractor.  Layout,
fabrication, and/or installation of water distribution system for
artificial watering or irrigation.

S213 - Industrial Piping Contractor. Fabrication and/or
installation of pipes and piping for the conveyance or
transmission of steam, gases, chemicals, and other substances
including excavating, trenching, and back-filling related to such
work.

S214 - Water Conditioning Equipment Contractor.
Fabrication and/or installation of water conditioning equipment
and only such pipe and fittings as are necessary for connecting
the water conditioning equipment to the water supply system
within the premises.

S215 - Solar Thermal Systems Contractor. Construction,
repair and/or installation of solar thermal systems up to the
system shut off valve or where the system interfaces with any
other plumbing system.

S216 - Residential Sewer Connection and Septic Tank
Contractor. Construction of residential sewer lines including
connection to the public sewer line, and excavation and grading
related thereto. Excavation, installation and grading of
residential septic tanks and their drainage.

S217 - Residential Plumbing Contractor. Fabrication
and/or installation of material and fixtures to create and
maintain sanitary conditions in residential building, including
multiple units up to and including a four-plex by providing a
permanent means for a supply of safe and pure water, a means
for the timely and complete removal from the premises of all
used or contaminated water, fluid and semi-fluid organic wastes
and other impurities incidental to life and the occupation of such
premises, and provision of a safe and adequate supply of gases
for lighting and heating purposes. Work permitted under this
classification shall include the furnishing of materials, fixtures
and labor to extend service from a residential building out to the
main water, sewer or gas pipeline. Excluded is any new
construction and service work generally recognized in the
industry as commercial or industrial.

S220 - Carpentry Contractor. Fabrication for structural
and finish purposes in a structure or building using wood, wood
products, metal studs, vinyl materials, or other
wood/plastic/metal composites as is by custom and usage
accepted in the building industry as carpentry.

S221 - Cabinet, Millwork and Countertop Installation
Contractor. On-site construction and/or installation of milled
wood products or countertops.

S222 - Overhead and Garage Door Contractor. The
installation of overhead and garage doors and door openers.

S230 - Siding Contractor. Fabrication, construction,
and/or installation of siding.

S231 - Raingutter Installation Contractor.  On-site
fabrication and/or installation of raingutters and drains, roof
flashings, gravel stops and metal ridges.

S240 - Glass and Glazing Contractor. Fabrication,
construction, installation, and/or removal of all types and sizes
of glass, mirrors, substitutes for glass, glass-holding members,
frames, hardware, and other incidental related work.

S250 - Insulation Contractor. Installation ofany insulating
media in buildings and structures for the sole purpose of
temperature control, sound control or fireproofing, but shall not
include mechanical insulation of pipes, ducts or conduits.

S260 - General Concrete Contractor.  Fabrication,
construction, mixing, batching, and/or installation of concrete
and related concrete products along with the placing and setting
of screeds for pavement for flatwork, the construction of forms,
placing and erection of steel bars for reinforcing and application
of plaster and other cement-related products.

S261 - Concrete Form Setting and Shoring Contractor.
Fabrication, construction, and/or installation of forms and
shoring material; but, does not include the placement of
concrete, finishing of concrete or embedded items such as metal
reinforcement bars or mesh.

S262 - Gunnite and Pressure Grouting Contractor.
Installation of a concrete product either injected or sprayed
under pressure.

S263 - Cementatious Coating Systems Resurfacing and
Sealing Contractor. Fabrication, construction, mixing, batching
and installation of cementatious coating systems or sealants
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limited to the resurfacing or sealing of existing surfaces,
including the preparation or patching of the surface to be
covered or sealed.

S270 - General Drywall and Plastering Contractor.
Fabrication, construction, and installation of drywall, gypsum,
wallboard panels and assemblies. Preparation of drywall or
plaster surfaces for suitable painting or finishing. Application to
surfaces of coatings made of plaster, including the preparation
of'the surface and the provision of a base. This does not include
applying stucco to lathe, plaster and other surfaces. Exempted
is the plastering of foundations.

S272 - Ceiling Grid Systems, Ceiling Tile and Panel
Systems Contractor. Fabrication and/or installation of wood,
mineral, fiber, and other types of ceiling tile and panels and the
grid systems required for placement.

S273 - Light-weight Metal and Non-bearing Wall
Partitions Contractor. Fabrication and/or installation of light-
weight metal and other non-bearing wall partitions.

S280 - General Roofing Contractor. Application and/or
installation of asphalt, pitch, tar, felt, flax, shakes, shingles, roof
tile, slate, and any other material or materials, or any
combination of any thereof which use and custom has
established as usable for, or which are now used as, water-proof,
weatherproof, or watertight seal or membranes for roofs and
surfaces; and roof conversion. Incidental work includes the
installation of roof clamp ring to the roof drain.

S290 - General Masonry Contractor. Construction by
cutting, and/or laying of all of the following brick, block, or
forms: architectural, industrial, and refractory brick, all brick
substitutes, clay and concrete blocks, terra-cotta, thin set or
structural quarry tile, glazed structural tile, gypsum tile, glass
block, clay tile, copings, natural stone, plastic refractories, and
castables and any incidental works, including the installation of
shower pans, as required in construction of the masonry work.

S291 - Stone Masonry Contractor. Construction using
natural or artificial stone, either rough or cut and dressed, laid
atrandom, with or without mortar. Incidental work includes the
installation of shower pans.

S292 - Terrazzo Contractor. Construction by fabrication,
grinding, and polishing of terrazzo by the setting of chips of
marble, stone, or other material in an irregular pattern with the
use of cement, polyester, epoxy or other common binders.
Incidental work includes the installation of shower pans.

S293 - Marble, Tile and Ceramic Contractor. Preparation,
fabrication, construction, and installation of artificial marble,
burned clay tile, ceramic, encaustic, falence, quarry, semi-
vitreous, and other tile, excluding hollow or structural partition
tile. Incidental work includes the installation of shower pans.

S294 - Cultured Marble Contractor.  Preparation,
fabrication and installation of slab and sheet manmade synthetic
products including cultured marble, onyx, granite, onice, corian,
and corian type products. Incidental work includes the
installation of shower pans.

S300 - General Painting Contractor. Preparation of surface
and/or the application of all paints, varnishes, shellacs, stains,
waxes and other coatings or pigments.

S310 - Excavation and Grading Contractor. Moving of the
earth's surface or placing earthen materials on the earth's surface,
by use of hand or power machinery and tools, including
explosives, in any operation of cut, fill, excavation, grading,
trenching, backfilling, or combination thereof as they are
generally practiced in the construction trade.

S320 - Steel Erection Contractor. Construction by
fabrication, placing, and tying or welding of steel reinforcing
bars or erecting structural steel shapes, plates of any profile,
perimeter or cross-section that are used to reinforce concrete or
as structural members, including riveting, welding, and rigging.

S321 - Steel Reinforcing Contractor. Fabricating, placing,
tying, or mechanically welding of reinforcing bars of any profile

that are used to reinforce concrete buildings or structures.

S322 - Metal Building Erection Contractor. Erection of
pre-fabricated metal structures including concrete foundation
and footings, grading, and surface preparation.

S323 - Structural Stud Erection Contractor. Fabrication
and installation of metal structural studs and bearing walls.

S330 - Landscaping Contractor. Grading and preparing
land for architectural, horticultural, and the decorative
treatment, arrangement, and planting of gardens, lawns, shrubs,
vines, bushes, trees, and other decorative vegetation.
Construction of small decorative pools, tanks, and fountains.
Hothouses and greenhouses, retaining walls, fences, walks,
garden lighting of 50 volts or less, and sprinkler systems. Patio
areas when they are an incidental part of the prime contract.

S340 - Sheet Metal Contractor. Layout, fabrication, and
installation of air handling and ventilating systems. All
architectural sheet metal such as cornices, marquees, metal
soffits, gutters, flashings, and skylights and skydomes including
both plastic and fiberglass.

S350 - HVAC Contractor. Fabrication and installation of
complete warm air heating and air conditioning systems, and
complete ventilating systems.

S351 - Refrigerated Air Conditioning Contractor.
Fabrication and installation of air conditioning ventilating
systems to control air temperatures below 50 degrees.

S352 - Evaporative Cooling Contractor. Fabrication and
installation of devices, machinery, and units to cool the air
temperature employing evaporation of liquid.

S353 - Warm Air Heating Contractor. Layout, fabrication,
and installation of such sheet metal, gas piping, and furnace
equipment as necessary for a complete warm air heating and
ventilating system.

S360 - Refrigeration Contractor. Construction and/or
installation of refrigeration equipment including, but not limited
to, built-in refrigerators, refrigerated rooms, insulated
refrigerated spaces and equipment related thereto; but, the scope
of permitted work does not include the installation of gas fuel or
electric power services other than connection of electrical
devices to a junction box provided for that device and electrical
control circuitry not exceeding 50 volts.

S370 - Fire Suppression Systems Contractor. Layout,
fabrication, and installation of fire protection systems using
water, steam, gas, or chemicals. When a potable sanitary water
supply system is used as the source of supply, connection to the
water system must be accomplished by a licensed journeyman
plumber. Excluded from this classification are persons engaged
in the installation of fire suppression systems in hoods above
cooking appliances.

S380 - Swimming Pool and Spa Contractor. On-site
fabrication, construction and installation of swimming pools,
prefabricated pools, spas, and tubs.

S390 - Sewer and Waste Water Pipeline Contractor.
Construction of sewer lines, sewage disposal and sewage drain
facilities including excavation and grading with respect thereto,
and the construction of sewage disposal plants and
appurtenances thereto.

S400 - Asphalt Paving Contractor. Construction of asphalt
highways, roadways, driveways, parking lots or other asphalt
surfaces, which will include but will not be limited to, asphalt
overlay, chip seal, fog seal and rejuvenation, micro surfacing,
plant mix sealcoat, slurry seal, and the removal of asphalt
surfaces by milling. Also included is the excavation, grading,
compacting and laying of fill or base-related thereto.

S410 - Pipeline and Conduit Contractor. Fabrication,
construction, and installation of pipes, conduit or cables for the
conveyance and transmission from one station to another of
such products as water, steam, gases, chemicals, slurries, data or
communications.  Included are the excavation, cabling,
horizontal boring, grading, and backfilling necessary for
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construction of the system.

S420 - General Fencing, Ornamental Iron and Guardrail
Contractor. Fabrication, construction, and installation of fences,
guardrails, handrails, and barriers.

S421 - Residential Fencing Contractor. Fabrication and
installation of residential fencing up to and including a height of
six feet.

S430 - Metal Firebox and Fuel Burning Stove Installer.
Fabrication, construction, and installation of metal fireboxes,
fireplaces, and wood or coal-burning stoves.

S440 - Sign Installation Contractor. Installation of signs
and graphic displays which require installation permits or
permission as issued by state or local governmental
jurisdictions. Signs and graphic displays shall include signs of
all types, both lighted and unlighted, permanent highway marker
signs, illuminated awnings, electronic message centers,
sculptures or graphic representations including logos and
trademarks intended to identify or advertise the user or his
product, building trim or lighting with neon or decorative
fixtures, or any other animated, moving or stationary device
used for advertising or identification purposes. Signs and
graphic displays must be fabricated, installed and erected in
accordance with professionally engineered specifications and
wiring in accordance with the National Electrical Code.

S441 - Non Electrical Outdoor Advertising Sign
Contractor. Installation of signs and graphic displays which
require installation permits or permission as issued by state and
local governmental jurisdictions. Signs and graphics shall
include outdoor advertising signs which do not have electrical
lighting or other electrical requirements, and in accordance with
professionally engineered specifications.

S450 - Mechanical Insulation Contractor. Fabrication,
application and installation of insulation materials to pipes,
ducts and conduits.

S460 - Wrecking and Demolition Contractor. The raising,
cribbing, underpinning, moving, and removal of building and
structures so that alterations, additions, repairs, and new sub-
structures may be built.

S470 - Petroleum Systems Contractor. Installation of
above and below ground petroleum and petro-chemical storage
tanks, piping, dispensing equipment, monitoring equipment and
associated petroleum and petro-chemical equipment including
excavation, backfilling, concrete and asphalt.

S480 - Piers and Foundations Contractor. The excavation,
drilling, compacting, pumping, sealing and other work necessary
to construct, alter or repair piers, piles, footings and foundations
placed in the earth's subsurface to prevent structural settling and
to provide an adequate capacity to sustain or transmit the
structural load to the soil or rock below.

S490 - Wood Flooring Contractor. Installation of wood
flooring including prefinished and unfinished material, sanding,
staining and finishing of new and existing wood flooring.
Underlayments, non-structural subfloors and other incidental
related work.

S491 - Laminate Floor Installation Contractor. Installation
of laminate floors including underlayments, non-structural
subfloors and other incidental related work, but does not include
the installation of sold wood flooring.

S500 - Sports and Athletic Courts, Running Tracks, and
Playground Installation Contractor. Installation of sports and
athletic courts including but not limited to tennis courts,
racquetball courts, handball courts, basketball courts, running
tracks, playgrounds, or any combination. Includes nonstructural
floor subsurfaces, nonstructural wall surfaces, perimeter walls
and perimeter fencing.

S600 - General Stucco Contractor. Applying stucco to
lathe, plaster and other surfaces.

S700 - Specialty License Contractor.

(a) A specialty license is a license that confines the scope

of the allowable contracting work to a specialized area of
construction which the Division grants on a case-by-case basis.

(b) When applying for a specialty license, an applicant, if
requested, shall submit to the Division the following:

(i) a detailed statement of the type and scope of
contracting work that the applicant 