
UAC (As of July 1, 2008) Printed:  September 4, 2008 Page 1

R25.  Administrative Services, Finance.
R25-7.  Travel-Related Reimbursements for State
Employees.
R25-7-1.  Purpose.

The purpose of this rule is to establish procedures to be
followed by departments to pay travel-related reimbursements
to state employees.

R25-7-2.  Authority and Exemptions.
This rule is established pursuant to:
(1)  Section 63A-3-107, which authorizes the Division of

Finance to adopt rules covering in-state and out-of-state travel;
and

(2)  Section 63A-3-106, which authorizes the Division of
Finance to establish per diem rates to meet subsistence expenses
for attending official meetings.

R25-7-3.  Definitions.
(1)  "Agency" means any department, division,

commission, council, board, bureau, committee, office, or other
administrative subunit of state government.

(2)  "Boards" means policy boards, advisory boards,
councils, or committees within state government.

(3)  "Department" means all executive departments of state
government.

(4)  "Finance" means the Division of Finance.
(5)  "Per diem" means an allowance paid daily.
(6)  "Policy" means the policies and procedures of the

Division of Finance, as published in the "Accounting Policies
and Procedures."

(7)  "Rate" means an amount of money.
(8)  "Reimbursement" means money paid to compensate an

employee for money spent.
(9)  "State employee" means any person who is paid on the

state payroll system.

R25-7-4.  Eligible Expenses.
(1)  Reimbursements are intended to cover all normal areas

of expense.
(2)  Requests for reimbursement must be accompanied by

original receipts for all expenses except those for which flat
allowance amounts are established.

R25-7-5.  Approvals.
(1)  For insurance purposes, all state business travel,

whether reimbursed by the state or not, must have prior approval
by an appropriate authority.  This also includes non-state
employees where the state is paying for the travel expenses.

(2)  Both in-state and out-of-state travel must be approved
by the department head or designee.

(3)  Exceptions to the prior approval for out-of-state travel
must be justified in the comments section of the Request for
Out-of-State Travel Authorization, form FI 5, or on an
attachment, and must be approved by the Department Director
or the designee.

(4)  The Department Director, the Executive Director, or
the designee must approve all travel to out-of-state functions
where more than two employees from the same department are
attending the same function at the same time.

R25-7-6.  Reimbursement for Meals.
(1)  State employees who travel on state business may be

eligible for a meal reimbursement.
(2)  The reimbursement will include tax, tips, and other

expenses associated with the meal.
(3)  Allowances for in-state travel differ from those for out-

of-state travel.
(a)  The daily travel meal allowance for in-state travel is

$36.00 and is computed according to the rates listed in the

following table.

TABLE 1

In-State Travel Meal Allowances

Meals                Rate
Breakfast           $9.00
Lunch              $11.00
Dinner             $16.00
Total              $36.00

(b)  The daily travel meal allowance for out-of-state travel
is $45.00 and is computed according to the rates listed in the
following table.

TABLE 2

Out-of-State Travel Meal Allowances

Meals                Rate
Breakfast           $10.00
Lunch               $14.00
Dinner              $21.00
Total               $45.00

(4)  When traveling to premium cities (New York, Los
Angeles, Chicago, San Francisco, Washington DC, Boston, San
Diego, Orlando, Atlanta, Baltimore, and Arlington), the traveler
may choose to accept the per diem rate for out-of-state travel or
to be reimbursed at the actual meal cost, with original receipts,
up to $59 per day.

(a)  The traveler will qualify for premium rates on the day
the travel begins and/or the day the travel ends only if the trip is
of sufficient duration to qualify for all meals on that day.

(b)  Complimentary meals of a hotel, motel and/or
association and meals included in registration costs are deducted
from the $59 premium allowance as follows:

(i)  If breakfast is provided deduct $14, leaving a premium
allowance for lunch and dinner of actual up to $45.

(ii)  If lunch is provided deduct $18, leaving a premium
allowance for breakfast and dinner of actual up to $42.

(iii)  If dinner is provided deduct $27, leaving a premium
allowance for breakfast and lunch of actual up to $33.

(c)  The traveler must use the same method of
reimbursement for an entire day.

(d)  Actual meal cost includes tips.
(e)  Alcoholic beverages are not reimbursable.
(5)  When traveling in foreign countries, the traveler may

choose to accept the per diem rate for out-of-state travel or to be
reimbursed at the reasonable, actual meal cost, with original
receipts.

(a)  The traveler may combine the reimbursement methods
during a trip; however, he must use the same method of
reimbursement for an entire day.

(b)  Actual meal cost includes tips.
(c)  Alcoholic beverages are not reimbursable.
(6)  The meal reimbursement calculation is comprised of

three parts:
(a)  The day the travel begins.  The traveler's entitlement is

determined by the time of day he leaves his home base (the
location the employee leaves from and/or returns to), as
illustrated in the following table.

TABLE 3

The Day Travel Begins

1st Quarter     2nd Quarter    3rd Quarter     4th Quarter
a.m.            a.m.           p.m.            p.m.
12:01-6:00      6:01-noon      12:01-6:00      6:01-midnight
*B, L, D        *L, D          *D              *no meals
In-State
$36.00          $27.00          $16.00          $0
Out-of-State
$45.00          $35.00          $21.00          $0
*B=Breakfast, L=Lunch, D=Dinner
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(b)  The days at the location.
(i)  Complimentary meals of a hotel, motel, and/or

association and meals included in the registration cost are
deducted from the total daily meal allowance.

(ii)  Meals provided on airlines will not reduce the meal
allowance.

(c)  The day the travel ends.  The meal reimbursement the
traveler is entitled to is determined by the time of day he returns
to his home base, as illustrated in the following table.

TABLE 4

The Day Travel Ends

1st Quarter     2nd Quarter    3rd Quarter     4th Quarter
a.m.            a.m.           p.m.            p.m.
12:01-6:00      6:01-noon      12:01-7:00      7:01-midnight
*no meals       *B             *B, L           *B, L, D
In-State
$0               $9.00         $20.00          $36.00
Out-of-State
$0              $10.00         $24.00          $45.00
*B=Breakfast, L=Lunch, D=Dinner

(7)  An employee may be authorized by his Department
Director or designee to receive a taxable meal allowance when
his destination is at least 100 miles from his home base and he
does not stay overnight.

(a)  Breakfast is paid when the employee leaves his home
base before 6:01 a.m.

(b)  Lunch is paid when the trip meets one of the following
requirements:

(i)  The employee is on an officially approved trip that
warrants entitlement to breakfast and dinner.

(ii)  The employee leaves his home base before 10 a.m. and
returns after 2 p.m.

(iii)  The Department Director provides prior written
approval based on circumstances.

(c)  Dinner is paid when the employee leaves his home base
and returns after 7 p.m.

(d)  The allowance is not considered an absolute right of
the employee and is authorized at the discretion of the
Department Director or designee.

R25-7-7.  Meal Per Diem for Statutory Non-Salaried State
Boards.

(1)  When a board meets and conducts business activities
during mealtime, the cost of meals may be charged as public
expense.

(2)  Where salaried employees of the State of Utah or other
advisors or consultants must, of necessity, attend such a meeting
in order to permit the board to carry on its business, the meals
of such employees, advisors, or consultants may also be paid.
In determining whether or not the presence of such employees,
advisors, or consultants is necessary, the boards are requested to
restrict the attendance of such employees, advisors, or
consultants to those absolutely necessary at such mealtime
meetings.

R25-7-8.  Reimbursement for Lodging.
State employees who travel on state business may be

eligible for a lodging reimbursement.
(1)  For stays at a conference hotel, the state will reimburse

the actual cost plus tax for both in-state and out-of-state travel.
The traveler must include the conference registration brochure
with the Travel Reimbursement Request, form FI 51A or FI
51B.

(2)  For in-state lodging at a non-conference hotel, the state
will reimburse the actual cost up to $65 per night for single
occupancy plus tax except as noted in the table below:

TABLE 5

Cities with Differing Rates

Altamont                                $70 plus tax
Boulder                                 $70 plus tax
Bryce                                   $70 plus tax
Green River                             $70 plus tax
Kanab                                   $75 plus tax
Layton                                  $70 plus tax
Logan                                   $75 plus tax
Mexican Hat                             $70 plus tax
Moab                                    $80 plus tax
Ogden                                   $70 plus tax
Panguitch                               $70 plus tax
Park City                               $90 plus tax
Heber City/Midway                       $90 plus tax
Price                                   $70 plus tax
Provo/Orem/Springville/Lehi             $75 plus tax
Metropolitan Salt Lake City
(Draper to Centerville), Tooele         $90 plus tax
St. George/Washington/Springdale        $70 plus tax
Vernal/Roosevelt                        $90 plus tax

(3)  For out-of-state travel stays at a non-conference hotel,
the state will reimburse the actual cost per night plus tax, not to
exceed the federal lodging rate for the location.

(4)  The state will reimburse the actual cost per night plus
tax for in-state or out-of-state travel stays where the
department/traveler makes reservations through the State Travel
Office.

(5)  Lodging is reimbursed at the rates listed in Table 5 for
single occupancy only.  For double state employee occupancy,
add $20, for triple state employee occupancy, add $40, for
quadruple state employee occupancy, add $60.

(6)  Exceptions will be allowed for unusual circumstances
when approved in writing by the Department Director or
designee prior to the trip.

(a)  For out-of-state travel, the approval may be on the
form FI 5.

(b)  Attach the written approval to the Travel
Reimbursement Request, form FI 51B or FI 51D.

(7)  A proper receipt for lodging accommodations must
accompany each request for reimbursement.

(a)  The tissue copy of the charge receipt is not acceptable.
(b)  A proper receipt is a copy of the registration form

generally used by motels and hotels which includes the
following information:  name of motel/hotel, street address,
town and state, telephone number, current date, name of
person/persons staying at the motel/hotel, date of occupancy,
amount and date paid, signature of agent, number in the party,
and single or double occupancy.

(8)  Travelers may also elect to stay with friends or
relatives or use their personal campers or trailer homes instead
of staying in a hotel.

(a)  With proof of staying overnight away from home on
approved state business, the traveler will be reimbursed the
following:

(i)  $25 per night with no receipts required or
(ii)  Actual cost up to $40 per night with a signed receipt

from a facility such as a campground or trailer park, not from a
private residence.

(9)  Travelers who are on assignment away from their home
base for longer than 90 days will be reimbursed as follows:

(a)  First 30 days - follow regular rules for lodging and
meals.  Lodging receipt is required.

(b)  After 30 days - $46 per day for lodging and meals.  No
receipt is required.

R25-7-9.  Reimbursement for Incidentals.
State employees who travel on state business may be

eligible for a reimbursement for incidental expenses.
(1)  Travelers will be reimbursed for actual out-of-pocket

costs for incidental items such as baggage tips and
transportation costs.
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(a)  Tips for maid service, doormen, and meals are not
reimbursable.

(b)  No other gratuities will be reimbursed.
(c)  Include an original receipt for each individual

incidental item above $20.00 and for all airport parking.
(2)  The state will reimburse incidental ground

transportation and parking expenses.
(a)  Travelers shall document all official business use of

taxi, bus, parking, and other ground transportation including
dates, destinations, parking locations, receipts, and amounts.

(b)  Personal use of such transportation to restaurants is not
reimbursable.

(c)  Parking at the Salt Lake City airport will be reimbursed
at a maximum of the airport long-term parking rate with a
receipt.

(3)  Registration should be paid in advance on a state
warrant.

(a)  A copy of the approved FI 5 form must be included
with the Payment Voucher for out-of-state registrations.

(b)  If a traveler must pay the registration when he arrives,
the agency is expected to process a Payment Voucher and have
the traveler take the state warrant with him.

(4)  Telephone calls related to state business are reimbursed
at the actual cost.

(a)  The traveler shall list the amount of these calls
separately on the Travel Reimbursement Request, form FI 51A
or FI 51B.

(b)  The traveler must provide an original lodging receipt
or original personal phone bill showing the phone number called
and the dollar amount for business telephone calls and personal
telephone calls made during stays of five nights or more.

(5)  Allowances for personal telephone calls made while
out of town on state business overnight will be based on the
number of nights away from home.

(a)  Four nights or less - actual amount up to $2.50 per
night (documentation is not required for personal phone calls
made during stays of four nights or less)

(b)  Five to eleven nights - actual amount up to $20.00
(c)  Twelve nights to thirty nights - actual amount up to

$30.00
(d)  More than thirty days - start over
(6)  Actual laundry expenses up to $18.00 per week will be

allowed for trips in excess of six consecutive nights, beginning
after the sixth night out.

(a)  The traveler must provide receipts for the laundry
expense.

(b)  For use of coin-operated laundry facilities, the traveler
must provide a list of dates, locations, and amounts.

(7)  An amount of $5 per day will be allowed for travelers
away in excess of six consecutive nights beginning after the
sixth night out.

(a)  This amount covers miscellaneous incidentals not
covered in this rule.

(b)  This allowance is not available for travelers going to
conferences.

R25-7-10.  Reimbursement for Transportation.
State employees who travel on state business may be

eligible for a transportation reimbursement.
(1)  Air transportation is limited to Air Coach or Excursion

class.
(a)  All reservations (in-state and out-of-state) should be

made through the State Travel Office for the least expensive air
fare available at the time reservations are made.

(b)  Only one change fee per trip will be reimbursed.
(c)  The explanation for the change and any other exception

to this rule must be given and approved by the Department
Director or designee.

(d)  In order to preserve insurance coverage, travelers must

fly on tickets in their names only.
(2)  Travelers may be reimbursed for mileage to and from

the airport and long-term parking or away-from-the-airport
parking.

(a)  The maximum reimbursement for parking, whether
travelers park at the airport or away from the airport, is the
airport long-term parking rate.

(b)  The parking receipt must be included with the Travel
Reimbursement Request, form FI 51A or FI 51B.

(c)  Travelers may be reimbursed for mileage to and from
the airport to allow someone to drop them off and to pick them
up.

(3)  Travelers may use private vehicles with approval from
the Department Director or designee.

(a)  Only one person in a vehicle may receive the
reimbursement, regardless of the number of people in the
vehicle.

(b)  Reimbursement for a private vehicle will be at the rate
of 36 cents per mile or 50.5 cents per mile if a state vehicle is
not available to the employee.

(i)  To determine which rate to use, the traveler must first
determine if their department has an agency vehicle (long-term
leased vehicle from Fleet Operations) that meets their needs and
is reasonably available for the trip (does not apply to special
purpose vehicles).  If reasonably available, the employee should
use an agency vehicle.  If an agency vehicle that meets their
needs is not reasonably available, the agency may approve the
traveler to use either a daily pool fleet vehicle or a private
vehicle.  If a daily pool fleet vehicle is not reasonably available,
the traveler may be reimbursed at 50.5 cents per mile.

(ii)  If a trip is estimated to average 100 miles or more per
day, the agency should approve the traveler to rent a daily pool
fleet vehicle if one is reasonably available.  Doing so will cost
less than if the traveler takes a private vehicle.  If the agency
approves the traveler to take a private vehicle, the employee will
be reimbursed at the lower rate of 36 cents per mile.

(c)  Agencies may establish a reimbursement rate that is
more restrictive than the rate established in this Section.

(d)  Exceptions must be approved in writing by the
Director of Finance.

(e)  Mileage will be computed from the latest official state
road map and will be limited to the most economical, usually
traveled routes.

(f)  If the traveler uses a private vehicle on official state
business and is reimbursed for mileage, parking charges may be
reimbursed as an incidental expense.

(g)  An approved Private Vehicle Usage Report, form FI
40, should be included with the department's payroll
documentation reporting miles driven on state business during
the payroll period.

(h)  Departments may allow mileage reimbursement on an
approved Travel Reimbursement Request, form FI 51A or FI
51B, if other costs associated with the trip are to be reimbursed
at the same time.

(4)  A traveler may choose to drive instead of flying if
approved by the Department Director.

(a)  If the traveler drives a state-owned vehicle, the traveler
may be reimbursed for meals and lodging for a reasonable
amount of travel time; however, the total cost of the trip must
not exceed the equivalent cost of the airline trip. The traveler
may also be reimbursed for incidental expenses such as toll fees
and parking fees.

(b)  If the traveler drives a privately-owned vehicle,
reimbursement will be at the rate of 36 cents per mile or the
airplane fare, whichever is less, unless otherwise approved by
the Department Director.

(i)  The lowest fare available within 30 days prior to the
departure date will be used when calculating the cost of travel
for comparison to private vehicle cost.
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(ii)  An itinerary printout which is available through the
State Travel Office is required when the traveler is taking a
private vehicle.

(iii)  The traveler may be reimbursed for meals and lodging
for a reasonable amount of travel time; however, the total cost
of the trip must not exceed the equivalent cost of an airline trip.

(iv)  If the traveler uses a private vehicle on official state
business and is reimbursed for mileage, parking charges may be
reimbursed as an incidental expense.

(c)  When submitting the reimbursement form, attach a
schedule comparing the cost of driving with the cost of flying.
The schedule should show that the total cost of the trip driving
was less than or equal to the total cost of the trip flying.

(d)  If the travel time taken for driving during the
employee's normal work week is greater than that which would
have occurred had the employee flown, the excess time used will
be taken as annual leave and deducted on the Time and
Attendance System.

(5)  Use of rental vehicles must be approved in writing in
advance by the Department Director.

(a)  An exception to advance approval of the use of rental
vehicles shall be fully explained in writing with the request for
reimbursement and approved by the Department Director.

(b)  Detailed explanation is required if a rental vehicle is
requested for a traveler staying at a conference hotel.

(c)  When making rental car arrangements through the State
Travel Office, reserve the vehicle you need.  Upgrades in size or
model made when picking up the rental vehicle will not be
reimbursed.

(i)  State employees should rent vehicles to be used for
state business in their own names, using the state contract so
they will have full coverage under the state's liability insurance.

(ii)  Rental vehicle reservations not made through the State
Travel Office must be approved in advance by the Department
Director.

(iii)  The traveler will be reimbursed the actual rate charged
by the rental agency.

(iv)  The traveler must have approval for a rental car in
order to be reimbursed for rental car parking.

(6)  Travel by private airplane must be approved in advance
by the Department Director or designee.

(a)  The pilot must certify to the Department Director that
he is certified to fly the plane being used for state business.

(b)  If the plane is owned by the pilot/employee, he must
certify the existence of at least $500,000 of liability insurance
coverage.

(c)  If the plane is a rental, the pilot must provide written
certification from the rental agency that his insurance covers the
traveler and the state as insured.  The insurance must be
adequate to cover any physical damage to the plane and at least
$500,000 for liability coverage.

(d)  Reimbursement will be made at 75 cents per mile.
(e)  Mileage calculation is based on air mileage and is

limited to the most economical, usually-traveled route.
(7)  Travel by private motorcycle must be approved prior

to the trip by the Department Director or designee.  Travel will
be reimbursed at 20 cents per mile.

(8)  A car allowance may be allowed in lieu of mileage
reimbursement in certain cases.  Prior written approval from the
Department Director, the Department of Administrative
Services, and the Governor is required.

KEY:  air travel, per diem allowances, state employees,
transportation
July 1, 2008 63A-3-107
Notice of Continuation April 29, 2008 63A-3-106
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R25.  Administrative Services, Finance.
R25-8.  Overtime Meal Allowance.
R25-8-1.  Purpose.

The purpose of this rule is to establish procedures to be
followed by departments to pay meal allowances to state
employees required to work in excess of regularly scheduled
hours during a 24-hour period.

R25-8-2.  Authority.
This rule is established pursuant to Subsection 63A-3-

103(1), which authorizes the Division of Finance to define fiscal
procedures relating to approval and allocation of funds.

R25-8-3.  Definitions.
(1)  "Overtime Meal allowance" means a sum of money

given to state employees to pay for meals which may be
authorized when work hours are in excess of regularly scheduled
hours during a 24-hour period.

(2)  "Department" means all executive departments of state
government.

(3)  "Finance" means the Division of Finance.
(4)  "Policy" means the policies and procedures of the

Division of Finance, as published in the "Accounting Policies
and Procedures."

(5)  "Rate" means an amount of money.
(6)  "State employee" means any person who is paid on the

state payroll system.

R25-8-4.  Allowance.
(1)  A state employee required to work in excess of

regularly scheduled hours may be authorized by his department
to receive a taxable meal allowance up to $10 during a 24-hour
period if:

(a)  The employee is not on travel status.
(b)  The total hours worked during the 24-hour period shall

be three hours or more in excess of the regularly scheduled
hours.

(c)  The allowance is not considered an absolute right of
the employee, and is authorized at the discretion of the
department head or his designee.

(d)  The allowance may not be given in addition to any
other meal allowance or per diem.

(e)  The Employee Reimbursement/Earnings Request, form
FI 48, should be completed and approved for the payment of the
meal allowance.

KEY:  finance, rates, state employees, allowance
July 1, 2008 63A-3-103
Notice of Continuation October 22, 2003
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R27.  Administrative Services, Fleet Operations.
R27-3.  Vehicle Use Standards.
R27-3-1.  Authority and Purpose.

(1)  This rule is established pursuant to Section 63A-9-
401(1)(c)(ii) and Section 63A-9-401(1)(c)(viii), which authorize
the Division of Fleet Operations (DFO) to establish the
requirements for the use of state vehicles, including business
and personal use practices, and commute standards.

(2)  This rule defines the vehicle use standards for state
employees while operating a state vehicle.

R27-3-2.  Agency Contact.
(1)  Each agency, as defined in Subsection 63A-9-

101(a),(b) and (c), shall appoint and designate, in writing, a
main contact person from within the agency to act as a liaison
between the Division of Fleet Operations and the agency.

R27-3-3.  Agency Authorization of Drivers.
(1)  Agencies authorized to enter information into DFO's

fleet information system shall, for each employee, as defined in
section 63-30d-102(2), Utah Governmental Immunity Act, to
whom the agency has granted the authority to operate a state
vehicle, directly enter into DFO's fleet information system, the
following information:

(a)  Driver's name and date of birth;
(b)  Driver license number;
(c)  State that issued the driver license;
(d)  Each Risk Management-approved driver training

program(s) taken;
(e)  Date each driver safety program(s) was completed;
(f)  The type vehicle that each safety program is geared

towards.
(2)  Agencies without authorization to enter information

into DFO's fleet information system shall provide the
information required in paragraph 1 to DFO for entry into
DFO's fleet information system.

(3)  For the purposes of this rule, any employee, as defined
in section 63-30d-102(2), whose fleet information system record
does not have all the information required in paragraph 1 shall
be deemed not to have the authority to drive state vehicles and
shall not be allowed to drive either a monthly or a daily lease
vehicle.

(4)  To operate a state vehicle, employees, as defined in
section 63-30d-102(2), whose names have been entered into
DFO's fleet information system as authorized drivers shall have:

(a)  a valid driver license for the type and class of vehicle
being operated;

(b)  completed the driver safety course required by DFO
and the Division of Risk Management for the type or class of
vehicle being operated; and

(c)  met the age restrictions imposed by DFO and the
Division of Risk Management for the type or class of vehicle
being operated.

(5)  Agencies shall develop and establish procedures to
ensure that any individual listed as an authorized driver is not
allowed to operate a state vehicle when the individual:

(a)  does not have a valid driver license for the type or class
of vehicle being operated; or

(b)  has not completed all training and/or safety programs
required by either DFO or the Division of Risk Management for
the type or class of vehicle being operated; or

(c)  does not meet the age restrictions imposed by either
DFO or the Division of Risk Management for the type or class
of vehicle being operated.

(6)  A driver license verification check shall be conducted
on a regular basis in order to verify the status of the driver
license of each employee, as defined in section 63-30d-102(2),
whose name appears in the DFO fleet information system as an
authorized driver.

(7)  In the event that an authorized driver is found not to
have a valid driver license, the agency shall be notified, in
writing, of the results of the driver license verification check.

(8)  Any individual who has been found not to have a valid
driver license shall have his or her authority to operate a state
vehicle immediately withdrawn.

(9)  Any employee, as defined in section 63-30d-102(2),
who has been found not to have a valid driver license shall not
have the authority to operate a state vehicle reinstated until such
time as the individual provides proof that his or her driver
license is once again valid.

(10)  Authorized drivers shall operate a state vehicle in
accordance with the restrictions or limitations imposed upon
their respective driver license.

(11)  Agencies shall comply with the requirements set forth
in Risk Management General Rules, R37-1-8 (3) to R37-1-8 (9).

R27-3-4.  Authorized and Unauthorized Use of State
Vehicles.

(1)  State vehicles shall only be used for official state
business.

(2)  Except in cases where it is customary to travel out of
state in order to perform an employee's regular employment
duties and responsibilities, the use of a state vehicle outside the
State of Utah shall require the approval of the director of the
department that employs the individual.

(3)  The use of a state vehicle for travel outside the
continental U.S. shall require the approval of the director of the
employing department, the director of DFO, and the director of
the Division of Risk Management.  All approvals must be
obtained at least 30 days from the departure date.  The
employing agency shall, prior to the departure date, provide
DFO and the Division of Risk Management with proof that
proper automotive insurance has been obtained.  The employing
agency shall be responsible for any damage to vehicles operated
outside the United States regardless of fault.

(4)  Unless otherwise authorized, the following are
examples of the unauthorized use of a state vehicle:

(a)  Transporting family, friends, pets, associates or other
persons who are not state employees or are not serving the
interests of the state.

(b)  Transporting hitchhikers.
(c)  Transporting acids, explosives, weapons, ammunition,

hazardous materials, and flammable materials.  The transport of
the above-referenced items or materials is deemed authorized
when it is specifically related to employment duties.

(d)  Extending the length of time that the state vehicle is in
the operator's possession beyond the time needed to complete
the official purposes of the trip.

(e)  Operating or being in actual physical control of a state
vehicle in violation of Subsection 41-6- 44(2), (Driving under
the influence of alcohol, drugs or with specified or unsafe blood
alcohol concentration),Subsection 53-3-231, (Person under 21
may not operate a vehicle with detectable alcohol in body), or
an ordinance that complies with the requirements of Subsection
41-6-43(1), (Local DUI and related ordinances and reckless
driving ordinances).

(f)  Operating a state vehicle for personal use as defined in
R27-1-2(30). Generally, except for approved personal uses set
forth in R27-3-5 and when necessary for the performance of
employment duties, the use of a state vehicle for activities such
as shopping, participating in sporting events, hunting, fishing,
or any activity that is not included in the employee's job
description, is not authorized.

(g)  Using a state vehicle for personal convenience, such as
when a personal vehicle is not operational.

(h)  Pursuant to the provisions of R27-7-1 et seq., the
unauthorized use of a state vehicle may result in the suspension
or revocation of state driving privileges.
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R27-3-5.  Personal Use Standards.
(1)  Personal use of state vehicles is not allowed without

the direct authorization of the Legislature.  The following are
circumstances where personal use of state vehicles are approved:

(a)  Elected and appointed officials that receive a state
vehicle as a part of their respective compensation package, and
have been granted personal use privileges by state statute.

(b)  Sworn law enforcement officers, as defined in Utah
Code 53-13-103, whose agencies have received funding from
the legislature for personal use of state vehicles.

(c)  In an emergency, a state vehicle may be used as
necessary to safeguard the life, health or safety of the driver or
passenger.

(2)  An employee or representative of the state spending at
least one night on approved travel to conduct state business,
may use a state vehicle in the general vicinity of the overnight
lodging for the following approved activities:

(a)  Travel to restaurants and stores for meals, breaks and
personal needs;

(b)  Travel to grooming, medical, fitness or laundry
facilities; and

(c)  Travel to and from recreational activities, such as to
theaters, parks, or to the home of friends or relatives, provided
said employee or representative has received approval for such
travel from his or her supervisor.

(d)  Pursuant to the provisions of R27-7-1 et seq., the
unauthorized personal use of a state vehicle may result in the
suspension or revocation of state driving privileges.

R27-3-6.  Application for Commute or Take Home Use.
(1)  Each petitioning agency shall, for each driver being

given commute or take home privileges, annually complete and
submit an online take home form from the DFO website.
Submitted take home information will generate a new form that
must be signed by the employee, direct supervisor of the
employee, and the executive director of the agency.

(2)  DFO shall enter the approved commute or take home
request into the fleet information system and provide an
identification number to both the driver and the agency.

(3)  All approvals for commute or take home privileges
shall expire at the end of the calendar year on which they were
issued and DFO shall notify the agency of said expiration.
Agencies shall be responsible for submitting any request for
annual renewal of commute or take home use privileges.

(4)  Commute use is, unless specifically exempted under
R27-3-8, infra, considered a taxable fringe benefit as outlined in
IRS publication 15-B.  All approved commute use drivers will
be assessed the IRS imputed daily fringe benefit rate while using
a state vehicle for commute use.

(5)  For each individual with commute use privileges, the
employing agency shall, pursuant to Division of Finance Policy
F I A C C T  1 0 - 0 1 . 0 0 ,  p r e p a r e  a n  E m p l o y e e
Reimbursement/Earnings Request Form and enter the amount of
the commute fringe benefit into the payroll system on a monthly
basis.

R27-3-7.  Criteria for Commute or Take Home Privilege
Approval.

(1)  Commute or Take Home use may be approved when
one or more of the following conditions exist:

(a)  24-hour "On-Call." Where the agency clearly
demonstrates that the nature of a potential emergency is such
that an increase in response time, if a commute or take home
privilege is not authorized, could endanger a human life or cause
significant property damage.  Each driver is required to keep a
complete list of all call-outs for renewal of the take home
privilege the following year.  Agencies may use DFO's online
forms to track take home mileage.

(b)  Virtual office. Where an agency clearly demonstrates

that an employee is required to work at home or out of a vehicle,
a minimum of 80 percent of the time and the assigned vehicle is
required to perform critical duties in a manner that is clearly in
the best interest of the state.

(c)  When the agency clearly demonstrates that it is more
practical for the employee to go directly to an alternate work-
site rather than report to a specific office to pick-up a state
vehicle.

(d)  When a vehicle is provided to appointed or elected
government officials who are specifically allowed by law to
have an assigned vehicle as part of their compensation package.

(2)  The trip log must be created for the first and last trip of
the day for all take-home vehicles.

R27-3-8.  Exemptions from IRS Imputed Daily Fringe
Benefits.

(1)  In accordance with IRS publication 15-b, employees
with an individual permanently assigned vehicle are exempt
from the imputed daily fringe benefit for commute use when the
permanently assigned vehicles are either:

(a)  Clearly marked police and fire vehicles;
(b)  Unmarked vehicles used by law enforcement officers

if the use is specifically authorized;
(c)  An ambulance or hearse used for its specific purpose;
(d)  Any vehicle designed to carry cargo with a loaded

gross vehicle weight over 14,000 lbs;
(e)  Delivery trucks with seating for the driver only, or the

driver plus a folding jump seat;
(f)  A passenger bus with the capacity of at least 20

passengers used for its specific purpose;
(g)  School buses;
(h)  Tractors and other special purpose farm vehicles;
(i)  A pick up truck with a loaded gross vehicle weight of

14,000 lbs or less, if it has been modified so it is not likely to be
used more than minimally for personal purposes.

Example: According to the IRS, a pick up truck qualifies
for the exemption if it is clearly marked with permanently
affixed decals, special painting, or other advertising associated
with your trade, business or function and meets either of the
following requirements:

(i)  It is equipped with at least one of the following items:
(a)  A hydraulic lift gate;
(b)  Permanent tanks or drums;
(c)  Permanent sideboards or panels that materially raise

the level of the sides of the truck bed;
(d)  Other heavy equipment (such as an electronic

generator, welder, boom or crane used to tow automobiles or
other vehicles).

(ii)  It is used primarily to transfer a particular type of load
(other than over public highways) in a construction,
manufacturing processing, farming, mining, drilling, timbering
or other similar operation for which it is specifically modified.

(j)  A van with a loaded gross vehicle weight of 14,000 lbs
or less, if it has been specifically modified so it is not likely to
be used more than minimally for personal purposes.

Example:  According to the IRS, a van qualifies for the
exemption if it is clearly marked with permanently affixed
decals, special painting or other advertising associated with your
trade, business and has a seat for the driver only (or the driver
and one other person) and either of the following items:

(i)  permanent shelving that fills most of the cargo area; or
(ii)  An open cargo area and the van always carries

merchandise, material or equipment used in your trade, business
or function.

(2)  Questions relating to the imputed daily taxable fringe
benefit for the use of a state vehicle and exemptions thereto
should be directed to DFO.

R27-3-9.  Enforcement of Commute Use Standards.
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(1)  Agencies with drivers who have been granted commute
or take home privileges shall establish internal policies to
enforce the commute use, take home use and personal use
standards established in this rule.  Agencies shall not adopt
policies that are less stringent than the standards established in
these rules.

(2)  Commute or take home use that is unauthorized shall
result in the suspension or revocation of the commute use
privilege by the agency.  Additional instances of unauthorized
commute or take home use may result in the suspension or
revocation of the state driving privilege by the agency.

R27-3-10.  Use Requirements for Monthly Lease Vehicles.
(1)  Agencies that have requested, and received monthly

lease options on state vehicles shall:
(a)  Ensure that only authorized drivers whose names and

all other information required by R27-3-3(1) have been entered
into DFO's fleet information system, completed all the training
and/or safety programs, and met the age restrictions for the type
of vehicle being operated, shall operate monthly lease vehicles.

(b)  Report the correct odometer reading when refueling the
vehicle. In the event that an incorrect odometer reading is
reported, agencies shall be assessed a fee whenever the agency
fails to correct the mileage within three (3) business days of the
agency's receipt of the notification that the incorrect mileage was
reported. When circumstances indicate that there was a blatant
disregard of the vehicle's actual odometer reading at the time of
refueling, a fee shall be assessed to the agency even though the
agency corrected the error within three (3) days of the
notification.

(c)  Return the vehicle in good repair and in clean
condition at the completion of the replacement cycle period or
when the vehicle has met the applicable mileage criterion for
replacement, reassignment or reallocation.

(i)  Agencies shall be assessed a detailing fee for vehicles
returned that are in need of extensive cleaning.

(ii)  Agencies shall pay the insurance deductible associated
with repairs made to a vehicle that is damaged when returned.

(d)  Return the vehicle unaltered and in conformance with
the manufacturer's specifications.

(e)  Pay the applicable insurance deductible in the event
that monthly lease vehicle in its possession or control is
involved in an accident.

(f)  Not place advertising or bumper stickers on state
vehicles without prior approval of DFO.

(2)  The provisions of Rule R27-4-6 shall govern agencies
when requesting a monthly lease.

(3)  Under no circumstances shall the total number of
occupants in a monthly lease full-size passenger van exceed ten
(10) individuals, the maximum number recommended by the
Division of Risk Management.

R27-3-11.  Use Requirements for Daily Motor Pool Vehicles.
(1)  DFO offers state vehicles for use on a daily basis at an

approved daily rental rate. Drivers of a state vehicle offered
through the daily pool shall:

(a)  Be an authorized driver whose name and all other
information required by R27-3-3(1) have been entered into
DFO's fleet information system, completed all the training
and/or safety programs, and met the age restrictions for the type
of vehicle being operated. In the event that any of the
information required by R27-3-3(1) has not been entered in
DFO's fleet information system, the rental vehicle will not be
released.

(b)  Read the handouts, provided by DFO, containing
information regarding the safe and proper operation of the
vehicle being leased.

(c)  Verify the condition of, and acknowledge responsibility
for the care of, the vehicle prior to rental by filling out the daily

motor pool rental form provided by daily rental personnel.
(d)  Report the correct odometer reading when refueling

the vehicle at authorized refueling sites, and when the vehicle is
returned. In the event that incorrect odometer reading is
reported, agencies shall be assessed a fee whenever the agency
fails to correct the mileage within three (3) business days of the
agency's receipt of the notification that the incorrect mileage
was reported. When circumstances indicate that there was a
blatant disregard of the vehicle's actual odometer reading at the
time of refueling, a fee shall be assessed to the agency even
though the agency corrected the error within three (3) days of
the notification.

(e)  Return vehicles with a full tank of fuel. Agencies shall
be assessed a fee for vehicles that are returned with less than a
full tank of fuel.

(f)  Return rental vehicles in good repair and in clean
condition.

(i)  Agencies shall be assessed a detailing fee for vehicles
returned that are in need of extensive cleaning.

(ii)  Agencies shall pay the insurance deductible associated
with repairs made to a vehicle that is damaged when returned.

(g)  Call to extend the reservation in the event that they
need to keep rental vehicles longer than scheduled. Agencies
shall be assessed a late fee, in addition to applicable daily rental
fees, for vehicles that are not returned on time.

(h)  Use their best efforts to return rented vehicles during
regular office hours. Agencies may be assessed a late fee equal
to one day's rental for vehicles that are not returned on time.

(i)  Call the daily pool location, at least one hour before the
scheduled pick-up time, to cancel the reservation.  Agencies
shall be assessed a fee for any unused reservation that has not
been canceled.

(j)  Not place advertising or bumpers stickers on state
vehicles without prior approval from DFO.

(2)  The vehicle shall be inspected upon its return. The
agency shall either be held responsible for any damages not
acknowledged prior to rental, or any applicable insurance
deductibles associated with any repairs to the vehicle.

(3)  Agencies are responsible for paying all applicable
insurance deductibles whenever a vehicle operated by an
authorized driver is involved in an accident.

(4)  The DFO shall hold items left in daily rental vehicles
for ten days.  Items not retrieved within the ten-day period shall
be turned over to the Surplus Property Office for sale or
disposal.

R27-3-12.  Daily Motor Pool Sedans, Four Wheel Drive
Sport Utility Vehicle (4x4 SUV), Cargo Van, Multi-
Passenger Van and Alternative Fuel Vehicle Lease Criteria.

(1)  The standard state vehicle is a compact sedan, and
shall be the vehicle type most commonly used when conducting
state business.

(2)  Requests for vehicles other than a compact sedan may
be honored in instances where the agency and/or driver is able
to identify a specific need.

(a)  Requests for a four wheel drive sport utility vehicle
(4x4 SUV) may be granted with written approval from an
employee's supervisor.

(b)  Requests for a seven-passenger van may be granted in
the event that the driver is going to be transporting more than
three authorized passengers.

(c)  Requests for full-size passenger vans may be granted
in the event that the driver is going to be transporting more than
six authorized passengers. Under no circumstances shall the
total number of occupants exceed the maximum number of
passengers recommended by the Division of Risk Management.

(3)  Cargo vans shall be used to transport cargo only.
Passengers shall not be transported in cargo area of said
vehicles.
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(4)  Non-traditional (alternative) fuel shall be the primary
fuel used when driving a bi-fuel or dual- fuel state vehicle.
Drivers shall, when practicable, use an alternative fuel when
driving a bi-fuel or dual-fuel state vehicle.

R27-3-13.  Alcohol and Drugs.
(1)  No authorized driver shall operate or be in actual

physical control of a State vehicle in violation of subsection 41-
6-44(2), any ordinance that complies with the requirements of
subsection 41-6-43(1), or subsection 53-3-231.

(2)  Any individual on the list of authorized drivers who is
convicted of Driving Under the Influence of alcohol or
drugs(DUI), Reckless Driving or any felony in which a motor
vehicle is used, either on-duty or off-duty, may have his or her
state driving privileges withdrawn, suspended or revoked.

(3)  No operator of a state vehicle shall transport alcohol or
illegal drugs of any type in a State vehicle unless they are:

(a)  Sworn peace officers, as defined in Section 53-13-102,
in the process of investigating criminal activities;

(b)  Employees of the Alcohol Beverage Control
Commission conducting business within the guidelines of their
daily operations; or

(c)  investigators for the Department of Commerce in the
process of enforcing the provisions of section 58-37, Utah
Controlled Substances Act.

(4)  Except as provided in paragraph 3, above, any
individual who uses a state vehicle for the transportation of
alcohol or drugs may have his or her state driving privileges
withdrawn, suspended or revoked.

R27-3-14.  Violations of Motor Vehicle Laws.
(1)  Authorized drivers shall obey all motor vehicle laws

while operating a state vehicle.
(2)  Any authorized driver who, while operating a state

vehicle, receives a citation for violating a motor vehicle law
shall immediately report the receipt of the citation to their
respective supervisor.  Failure to report the receipt of a citation
may result in the withdrawal, suspension or revocation of State
driving privileges.

(3)  Any driver who receives a citation for violating a
motor vehicle law while operating a state vehicle shall attend an
additional Risk Management-approved mandatory defensive
driver training program.  The failure to attend the additional
mandatory defensive driver training program shall result in the
loss of state driving privileges.

(4)  Any driver who receives a citation for a violation of
motor vehicle laws, shall be personally responsible for paying
fines associated with any and all citations. The failure to pay
fines associated with citations for the violation of motor vehicle
laws may result in the loss of state driving privileges.

R27-3-15.  Seat Restraint Use.
(1)  All operators and passengers in State vehicles shall

wear seat belt restraints while in a moving vehicle.
(2)  All children being transported in State vehicles shall be

placed in proper safety restraints for their age and size as stated
in Subsection 41-6-148(20)(2).

R27-3-16.  Driver Training.
(1)  Any individual shall, prior to the use of a state vehicle,

complete all training required by DFO or the Division of Risk
Management, including, but not limited to, the defensive driver
training program offered through the Division of Risk
Management.

(2)  Each agency shall coordinate with the Division of Risk
Management, specialty training for vehicles known to possess
unique safety concerns.

(3)  Each agency shall require that all employees who
operate a state vehicle, or their own vehicles, on state business

as an essential function of the job, or all other employees who
operate vehicles as part of the performance of state business,
comply with the requirements of Division of Risk Management
rule R37-1-8(5).

(4)  Agencies shall maintain a list of all employees who
have completed the training courses required by DFO, Division
of Risk Management and their respective agency.

(5)  Employees operating state vehicles must have the
correct license required for the vehicle they are operating and
any special endorsements required in order to operate specialty
vehicles.

R27-3-17.  Smoking in State Vehicles.
(1)  All multiple-user state vehicles are designated as

"nonsmoking". Agencies shall be assessed fees for any damage
incurred as a result of smoking in vehicles.

(2)  Agencies that allow smoking in exclusive use vehicles
shall be responsible for the cost of necessary repairs to, or
refurbishment of, any vehicle in which smoking has been
permitted to insure that the vehicle is suitable for reassignment,
reallocation or sale when the vehicle reaches the applicable
replacement criteria.

KEY:  state vehicle use
June 17, 2008 53-13-102
Notice of Continuation January 30, 200663A-9-401(1)(c)(viii)
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R33.  Administrative Services, Purchasing and General
Services.
R33-1.  Utah State Procurement Rules Definitions.
R33-1-1.  Definitions.

A. Terms used in the procurement rules are defined in
Section 63G-6-103.

B. In addition:
(1)  Actual Costs means direct and indirect costs which

have been incurred for services rendered, supplies delivered, or
construction built, as distinguished from allowable costs.

(2)  Adequate Price Competition means when competitive
sealed proposals are solicited and at least two responsible
offerors independently contend for a contract to be awarded to
the responsible offeror submitting the lowest evaluated price by
submitting priced best and final offers meeting the requirements
of the request for proposals.  If the foregoing conditions are met,
price competition shall be presumed to be "adequate" unless the
procurement officer determines that there is not adequate
competition.

(3) Brand Name or Equal Specification means a
specification which uses a brand name specification to describe
the standard of quality, performance, and other characteristics
being solicited, and which invites the submission of equivalent
products.

(4) Brand Name Specification means a specification calling
for one or more products by manufacturers' names or catalogue
numbers.

(5) Chief Procurement Officer means the procurement
officer for the State of Utah.

(6) Consultant Services means work, rendered by either
individuals or firms who possess specialized knowledge,
experience, and expertise to investigate assigned problems or
projects and to provide counsel, review, design, development,
analysis, or advise in formulating or implementing programs or
services or improvements in programs or services, including but
not limited to such areas as management, personnel, finance,
accounting, planning, and data processing.

(7) Cost Analysis means the evaluation of cost data for the
purpose of arriving at estimates of costs to be incurred, prices to
be paid, cost to be reimbursed, or costs actually incurred.

(8) Cost Data means factual information concerning the
cost of labor, material, overhead, and other cost elements which
are expected to be incurred or which have been actually incurred
by the contractor in performing the contract.

(9) Cost Objective means a function, organizational
subdivision, contract, or any other work unit for which provision
is made to accumulate and measure the cost of processes,
products, jobs, capitalized projects, and similar items.

(10) Discussions as used in source selection means
negotiation during which the seller or buyer may alter or
otherwise change the terms, price or other provisions of the
proposed contract.  Discussion can be conducted under
competitive sealed proposals, sole source, and emergency
procurements; such discussion is not permissible under
competitive sealed bidding except to the extent in the first phase
of multi-step bidding.

(11)  Electronic means, in reference to any solicitation
process, only those specified electronic forms described in the
Invitation for Bids, Request for Proposals or other solicitation
document.

(12)  Established Market Price means a current price,
established in the usual and ordinary course of trade between
buyers and sellers, which can be substantiated from sources
independent of the manufacturer or supplier.

(13)  Lease means a contract for the use of equipment or
real property under which title does not pass to the purchasing
agency.

(14)  Prequalification for Inclusion on Bidders Lists means
determining that a prospective bidder or offeror satisfies the

criteria established for receipt of solicitations when and as
issued.

(15)  Price Analysis means the evaluation of price data
without analysis of the separate cost components and profit
which may assist in arriving at prices to be paid or costs to be
reimbursed.

(16)  Price Data means factual information concerning
prices for supplies, services, or construction substantially
identical to those being procured.  Prices in this definition refer
to offered or proposed selling prices.  The definition refers to
data relevant to both prime and subcontract prices.

(17)  Professional Services means work rendered by an
independent contractor who has a professed knowledge of some
department of learning or science used by its practical
application to the affairs of others or in the practice of an art
founded on it, including but not limited to accounting and
auditing, court reporters, X-ray technicians, legal, medical,
nursing, education, engineering, actuarial, architecture,
veterinarians, and research.  The knowledge is founded upon
prolonged and specialized intellectual training which enables a
particular service to be rendered.  The word "professional"
implies professed attainments in special knowledge as
distinguished from mere skills.

(18)  Property means all real property, personal property,
or both, owned by a purchasing agency.

(19)  Providers means suppliers of services, which might
be termed "personal services", to benefit clients or citizens of
the enacting jurisdiction which services otherwise might be
performed by its own employees.  For example, an enacting
jurisdiction might contract with a school to conduct a training
program for the handicapped.  Similarly, the state might contract
with persons to provide foster homes for children.  It will be
necessary to ascertain on a case-by-case basis whether the
services to be rendered will involve extended analysis and
significant features of judgment.

(20)  Qualified Products List means a list of supplies,
services, or construction items described by model or catalogue
numbers, which, prior to solicitation, the purchasing agency has
determined will meet the applicable specification requirements.

(21)  Solicitation means an Invitation for Bids, a Request
for Proposals, or any other document, such as a request for
quotations, issued by the purchasing agency for the purpose of
soliciting offers to perform a contract.

(22)  Suppliers means prospective bidders or offerors, as
used in section 63G-6-414 of the Utah Procurement Code.

KEY:  government purchasing
February 21, 2006 63G-6
Notice of Continuation November 23, 2007
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R33.  Administrative Services, Purchasing and General
Services.
R33-2.  Procurement Organization.
R33-2-101.  Delegation of Authority of the Chief
Procurement Officer.

The Chief Procurement Officer may delegate in writing any
authority Pursuant to Section 63G-6-205 as deemed appropriate
to any employees of the office of the Chief Procurement Officer
or of a purchasing agency, respectively.  These delegations shall
remain in effect unless modified or until revoked in writing.

R33-2-102.  Authority to Make Small Purchases.
(1)  General.  The Chief Procurement Officer may delegate

to the head of any using agency the authority to make a purchase
expected to be less than $50,000 for supplies and services.  This
delegation shall be in writing and may be limited as the Chief
Procurement Officer directs.

(2)  Purchasing Agencies Shall Make Small Purchases
Pursuant to Rules.  Purchasing agencies shall exercise authority
as may be delegated, and such small purchases shall be made
pursuant to subpart 3-3 of part 3 of these rules.

R33-2-103.  Authority of Procurement Officers.
Procurement officers may take any action of a procurement

nature to advance economic well-being and efficient operation
of the state or agency so long as that action is not in conflict
with the Utah Procurement Code or the Utah Procurement
Rules.

KEY:  government purchasing
May 27, 2003 63G-6
Notice of Continuation November 23, 2007
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R33.  Administrative Services, Purchasing and General
Services.
R33-3.  Source Selection and Contract Formation.
R33-3-1.  Competitive Sealed Bidding; Multi-Step Sealed
Bidding.

3-101  Content of the Invitation For Bids.
(1)  Use.  The Invitation for Bids is used to initiate a

competitive sealed bid procurement.
(2)  Content.  The Invitation for Bids include the following:
(a)  Instructions and information to bidders concerning the

bid submission requirements, including the time and closing
date for submission of bids, the address of the office to which
bids are to be delivered, and any other special information;

(b)  The purchase description, evaluation factors, delivery
or performance schedule, and inspection and acceptance
requirements not included in the purchase description;

(c)  The contract terms and conditions, including warranty
and bonding or other security requirements, as applicable.

(3)  Incorporation by Reference.  The Invitation for Bids
may incorporate documents by reference provided that the
Invitation for Bids specifies where the documents can be
obtained.

(4)  Acknowledgement of Amendments.  The Invitation for
Bids shall require the acknowledgement of the receipt of all
amendments issued.

3-102  Bidding Time.  Bidding time is the period of time
between the date of distribution of the Invitation for Bids and
the date set for opening of bids.  In each case bidding time will
be set to provide bidders a reasonable time to prepare their bids.
A minimum of 10 calendar days shall be provided unless a
shorter time is deemed necessary for a particular procurement as
determined in writing by the Chief Procurement Officer.

3-103  Bidder Submissions.
(1)  Bid Form.  The Invitation for Bids shall provide a form

which shall include space in which the bid price shall be
inserted and which the bidder shall sign and submit along with
all other necessary submissions.

(2)  Electronic Bids.  The Invitation for Bids may state that
electronic bids will be considered whenever they are received at
the designated office by the time specified for bid opening.

(3)  Bid Samples and Descriptive Literature.
(a)  Descriptive literature means information available in

the ordinary course of business which shows the characteristics,
construction, or operation of an item and assists the purchasing
agency in considering whether the item meets requirements or
criteria set forth in the invitation.

(b)  Bid sample means a sample to be furnished by a bidder
to show the characteristics of the item offered in the bid.

(c)  Bid samples or descriptive literature may be required
when it is necessary to evaluate required characteristics of the
items bid.

(d)  Samples of items, when called for in the Invitation for
Bids, must be furnished free of expense, and if not destroyed by
testing, will upon request, be returned at the bidder's expense.
Samples submitted by the successful bidder may be held for
comparison with merchandise furnished and will not necessarily
be returned.  Samples must be labeled or otherwise identified as
called for by the purchasing agency.

(4)  Bid Security.  Bid and performance bonds or other
security may be required for supply contracts or service
contracts as the procurement officer deems advisable to protect
the interests of the purchasing agency.  Any requirements must
be set forth in the solicitation.  Bid or performance bonds should
not be used as a substitute for a determination of bidder or
offeror responsibility.

(5) Bid Price.  Bid prices submitted in response to an
invitation for bids must stand alone and may not be dependent
upon a bid submitted by any other bidder.  A bid reliant upon
the submission of another bidder will not be considered for

award.
3-104  Public Notice.
(1)  Distribution.  Invitation for Bids or notices of the

availability of Invitation for Bids shall be mailed or otherwise
furnished to a sufficient number of bidders for the purpose of
securing reasonable competition.  Notices of availability shall
indicate where, when, and for how long Invitation for Bids may
be obtained; generally describe the supply, service, or
construction desired; and may contain other appropriate
information.  Where appropriate, the procurement officer may
require payment of a fee or a deposit for the supplying of the
Invitation for Bids.

(2)  Publication.  Every procurement in excess of $50,000
shall be publicized in any or all of the following:

(a)  in a newspaper of general circulation;
(b)  in a newspaper of local circulation in the area pertinent

to the procurement;
(c)  in industry media; or
(d)  in a government internet website or publication

designed for giving public notice.
(3)  Public Availability.  A copy of the Invitation for Bids

shall be made available for public inspection at the procurement
officer's office.

3-105  Bidder List; Prequalification.
(1)  Purpose.  Lists of qualified prospective bidders may be

compiled and maintained by purchasing agencies for the
purpose of soliciting competition on various types of supplies,
services, and construction.  Qualifications for inclusion on the
lists may include legal competence to contract and capabilities
for production and distribution as considerations.  However,
solicitations shall not be restricted to prequalified suppliers, and
unless otherwise provided inclusion or exclusion on the name
of a business does not determine whether the business is
responsible with respect to a particular procurement or
otherwise capable of successfully performing a contract.

(2)  Public Availability.  Subject to procedures established
by the procurement officer, names and addresses on bidder lists
shall be available for public inspection.

3-106  Pre-Bid Conferences.
Pre-bid conferences may be conducted to explain the

procurement requirements.  They shall be announced to all
prospective bidders known to have received an Invitation for
Bids.  The conference should be held long enough after the
Invitation for Bids has been issued to allow bidders to become
familiar with it, but sufficiently before bid opening to allow
consideration of the conference results in preparing their bids.
Nothing stated at the pre-bid conference shall change the
Invitation for Bids unless a change is made by written
amendment as provided in section 3-107 and the Invitation for
Bids and the notice of the pre-bid conference shall so provide.
If a written summary of the conference is deemed advisable by
the procurement officer, a copy shall be supplied to all those
prospective bidders known to have received an Invitation for
Bids and shall be available as a public record.

3-107  Amendments to Invitation for Bids.
(1)  Application.  Amendments should be used to:
(a)  make any changes in the Invitation for Bids including

changes in quantity, purchase descriptions, delivery schedules,
and opening dates;

(b)  correct defects or ambiguities; or
(c)  furnish to other bidders information given to one

bidder if the information will assist the other bidders in
submitting bids or if the lack of information would be
inequitable to other bidders.

(2)  Form.  Amendments to Invitation for bids shall be
identified as such and shall require that the bidder acknowledge
receipt of all amendments issued.

(3)  Distribution.  Amendments shall be sent to all
prospective bidders known to have received an Invitation for
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Bids.
(4)  Timeliness.  Amendments shall be distributed within

a reasonable time to allow prospective bidders to consider them
in preparing their bids.  If the time set for bid opening will not
permit proper preparation, to the extent possible the time shall
be increased in the amendment or, if necessary, by telegram or
telephone and confirmed in the amendment.

3-108  Pre-Opening Modification of Withdrawal of Bids.
(1)  Procedure.  Bids may be modified or withdrawn by

written or electronic notice received in the office designated in
the Invitation for Bids prior to the time set for bid opening.

(2)  Disposition of Bid Security.  Bid security, if any, shall
be returned to the bidder when withdrawal of the bid is
permitted.

(3)  Records. All documents relating to the modification or
withdrawal of bids shall be made a part of the appropriate
procurement file.

3-109  Late Bids, Late Withdrawals, and Late
Modifications.

(1)  Definition.  Any bid, withdrawal, or modification
received at the address designated in the Invitation for Bids after
the time and date set for opening of bids at the place designated
for opening is late.

(2)  Treatment.  No late bid, late modification, or late
withdrawal will be considered unless received before contract
award, and the bid, modification, or withdrawal would have
been timely but for the action or inaction of personnel directly
serving the procurement activity.

(3)  Records.  Records equivalent to those required in
section 3-108 (3) shall be made and kept for each late bid, late
modification, or late withdrawal.

3-110  Receipt, Opening, and Recording of Bids.
(1)  Receipt.  Upon receipt, all bids and modifications will

be time stamped, but not opened.  Bids submitted through
electronic means shall be received in such a manner that the
time and date of submittal, along with the contents of such bids
shall be securely stored until the time and date set for bid
opening.  They shall be stored in a secure place until bid
opening time.

(2)  Opening and Recording.  Bids and modifications shall
be opened publicly, in the presence of one or more witnesses, at
the time and place designated in the Invitation for Bids.  The
names of the bidders, the bid price, and other information as is
deemed appropriate by the procurement officer, shall be read
aloud or otherwise be made available.  The opened bids shall be
available for public inspection except to the extent the bidder
designates trade secrets or other proprietary data to be
confidential as set forth in subsection (3) of this section.
Material so designated shall accompany the bid and shall be
readily separable from the bid in order to facilitate public
inspection of the nonconfidential portion of the bid.  Make and
model, and model or catalogue numbers of the items offered,
deliveries, and terms of payment shall be publicly available at
the time of bid opening regardless of any designation to the
contrary.  Bids submitted through electronic means shall be
received in such a manner that the requirements of this section
can be readily met.

(3)  Confidential Data.  The procurement officer shall
examine the bids to determine the validity of any requests for
nondisclosure of trade secrets and other proprietary data
identified in writing.  If the parties do not agree as to the
disclosure of data, the procurement officer shall inform the
bidders in writing what portions of the bids will be disclosed.

3-111  Mistakes in Bids.
(1)  If a mistake is attributable to an error in judgment, the

bid may not be corrected.  Bid correction or withdrawal by
reason of an inadvertent, nonjudgmental mistake is permissible,
but at the discretion of the procurement officer and to the extent
it is not contrary to the interest of the purchasing agency or the

fair treatment of other bidders.
(2)  Mistakes Discovered Before Opening.  A bidder may

correct mistakes discovered before bid opening by withdrawing
or correcting the bid as provided in section 3-108.

(3)  Confirmation of Bid.  When it appears from a review
of the bid that a mistake has been made, the bidder should be
requested to confirm the bid.  Situations in which confirmation
should be requested include obvious, apparent errors on the face
of the bid or a bid unreasonably lower than the other bids
submitted.  If the bidder alleges mistake, the bid may be
corrected or withdrawn if the conditions set forth in subsection
(1), (4) and (6) of this section are met.

(4)  Mistakes Discovered After Opening But Before
Award.  This subsection sets forth procedures to be applied in
three situations described in paragraphs (a), (b) and (c) below in
which mistakes in bids are discovered after opening but before
award.

(a)  Minor Informalities.  Minor informalities are matters
of form rather than substance evident from the bid document, or
insignificant mistakes that can be waived or corrected without
prejudice to other bidders; that is, the effect on price, quantity,
quality, delivery, or contractual conditions is not significant.
The procurement officer may waive these informalities.
Examples include the failure of a bidder to:

(i)  return the number of signed bids required by the
Invitation for Bids;

(ii)  sign the bid, but only if the unsigned bid is
accompanied by other material indicating the bidder's intent to
be bound;

(iii)  acknowledge receipt of an amendment to the
Invitation for Bids, but only if:

(A)  it is clear from the bid that the bidder received the
amendment and intended to be bound by its terms; or

(B)  the amendment involved had a negligible effect on
price, quantity, quality, or delivery.

(C)  Mistakes Where Intended Bid is Evident.  If the
mistake and the intended bid are clearly evident on the face of
the bid document, the bid shall be corrected to the intended bid
and may not be withdrawn.  Examples of mistakes that may be
clearly evident on the face of the bid document are
typographical errors, errors in extending unit prices,
transposition errors, and arithmetical errors.

(D)  Mistakes Where Intended Bid is Not Evident.  A
bidder may be permitted to withdraw a low bid if:

(i)  a mistake is clearly evident on the face of the bid
document but the intended bid is not similarly evident; or

(ii)  the bidder submits proof of evidentiary value which
clearly and convincingly demonstrates that a mistake was made.

(5)  Mistakes Discovered After Award.  Mistakes shall not
be corrected after award of the contract.

(6)  Written Approval or Denial Required.  The
procurement officer shall approve or deny, in writing, a bidder's
request to correct or withdraw a bid.  Approval or denial may be
so indicated on the bidder's written request for correction or
withdrawal.

3-112  Bid Evaluation and Award.
(1)  General.  The contract is to be awarded to the lowest

responsible and responsive bidder whose bid meets the
requirements and criteria set forth in the Invitation for Bids.
The Invitation for Bids shall set forth the requirements and
criteria which will be used to determine the lowest responsive
and responsible bidder.  No bid shall be evaluated for any
requirements or criteria that are not disclosed in the Invitation
for Bids.  An Invitation for Bids, a Request for Proposals, or
other solicitation may be canceled, or any or all bids or
proposals may be rejected, in whole or in part, when it is the
best interests of the purchasing agency as determined by the
purchasing agency.  In the event of cancellation of the
solicitation or rejection of all bids or proposals received in
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response to a solicitation, the reasons for cancellation or
rejection shall be made a part of the bid file and shall be
available for public inspection and the purchasing agency shall
(a) re-solicit new bids using the same or revised specifications;
or (b) withdraw the requisition for supplies or services.

(2)  Responsibility and Responsiveness.  Responsibility of
prospective contractors is covered by subpart 3-7 of these rules.
Responsiveness of bids is covered by Subsection 63G-6-103(24)
and responsive bidder is defined in Subsection 63G-6-103(25).

(3)  Product Acceptability.  The Invitation for Bids shall set
forth the evaluation criteria to be used in determining product
acceptability. It may require the submission of bid samples,
descriptive literature, technical data, or other material.  It may
also provide for:

(a)  inspection or testing of a product prior to award for
such characteristics as quality or workmanship;

(b)  examination of such elements as appearance, finish,
taste, or feel; or

(c)  other examinations to determine whether it conforms
with any other purchase description requirements.  The
acceptability evaluation is not conducted for the purpose of
determining whether one bidder's item is superior to another but
only to determine that a bidder's offering is acceptable as set
forth in the Invitation for Bids.  Any bidder's offering which
does not meet the acceptability requirements shall be rejected.

(4)  Determination of Lowest Bidder.  Bids will be
evaluated to determine overall economy for the intended use, in
accordance with the evaluation criteria set forth in the Invitation
for Bids.  Examples of criteria include transportation cost,
energy cost, ownership and other identifiable costs or life-cycle
cost formulae.  Evaluation factors need not be precise predictors
of actual future costs, but to the extent possible the evaluation
factors shall:

(a)  be reasonable estimates based upon information the
purchasing agency has available concerning future use; and

(b)  treat all bids equitably.
(5)  Extension of Time for Bid or Proposal Acceptance.

After opening bids or proposals, the procurement officer may
request bidders or offerors to extend the time during which their
bids or proposals may be accepted, provided that, with regard to
bids, no other change is permitted.  The reasons for requesting
an extension shall be documented.

(6)  Only One Bid or Proposal Received.  If only one
responsive bid is received in response to an Invitation for Bids,
including multi-step bidding, an award may be made to the
single bidder if the procurement officer finds that the price
submitted is fair and reasonable, and that either other
prospective bidders had reasonable opportunity to respond, or
there is not adequate time for resolicitation.  Otherwise, the bid
may be rejected and:

(a)  new bids or offers may be solicited;
(b)  the proposed procurement may be canceled; or
(c)  if the procurement officer determines in writing that the

need for the supply of service continues but that the price of the
one bid is not fair and reasonable and there is no time for
resolicitation or resolicitation would likely be futile, the
procurement may then be conducted under subpart 3-4 or
subpart 3-5, as appropriate.

(7)  Multiple or Alternate Bids or Proposals.  Unless
multiple or alternate bids or offers are specifically provided for,
the solicitation shall state they will not be accepted.  When
prohibited, the multiple or alternate bids or offers shall be
rejected although a clearly indicated base bid shall be
considered for award as though it were the only bid or offer
submitted by the bidder or offeror.  The provisions of this
subsection shall be set forth in the solicitation, and if multiple
or alternate bids are allowed, it shall specify their treatment.

3-113  Tie Bids.
(1)  Definition.  Tie bids are low responsive bids from

responsible bidders that are identical in price.
(2)  Award.  Award shall not be made by drawing lots,

except as set forth below, or by dividing business among
identical bidders.  In the discretion of the procurement officer,
award shall be made in any permissible manner that will
discourage tie bids.  Procedures which may be used to
discourage tie bids include:

(a)  where identical low bids include the cost of delivery,
award the contract to the bidder closest to the point of delivery;

(b)  award the contract to the identical bidder who received
the previous award and continue to award succeeding contracts
to the same bidder so long as all low bids are identical;

(c)  award to the identical bidder with the earliest delivery
date;

(d)  award to a Utah resident bidder or for a Utah produced
product where other tie bids are from out of state;

(e)  if price is considered excessive or for other reason the
bids are unsatisfactory, reject all bids and negotiate a more
favorable contract in the open market; or

(f)  if no permissible method will be effective in
discouraging tie bids and a written determination is made so
stating, award may be made by drawing lots.

(3)  Record.  Records shall be made of all Invitations for
Bids on which tie bids are received showing at least the
following information:

(a)  the Invitation for Bids;
(b)  the supply, service, or construction item;
(c)  all the bidders and the prices submitted; and
(d)  procedure for resolving tie bids.  A copy of each record

shall be sent to the Attorney General if the tie bids are in excess
of $50,000.

3-114  Multi-Step Sealed Bidding.
(1)  Definition.  Multi-step sealed bidding is a two-phase

process consisting of a technical first phase composed of one or
more steps in which bidders submit unpriced technical offers to
be evaluated by the purchasing agency, and a second phase in
which those bidders whose technical offers are determined to be
acceptable during the first phase have their price bids
considered.  It is designed to obtain the benefits of competitive
sealed bidding by award of a contract to the lowest responsive,
responsible bidder, and at the same time obtain the benefits of
the competitive sealed proposals procedure through the
solicitation of technical offers and the conduct of discussions to
arrive at technical offers and terms acceptable to the purchasing
agency and suitable for competitive pricing.

(2)  Use.  The multi-step sealed bidding method will be
used when the procurement officer deems it to the advantage of
the purchasing agency.  Multi-step sealed bidding will thus be
used when it is considered desirable:

(a)  to invite and evaluate technical offers to determine
their acceptability to fulfill the purchase description
requirements;

(b)  to conduct discussions for the purposes of facilitating
understanding of the technical offer and purchase description
requirements and, where appropriate, obtain supplemental
information, permit amendments of technical offers, or amend
the purchase description;

(c)  to accomplish subsections (a) and (b) of this section
prior to soliciting priced bids; and

(d)  to award the contract to the lowest responsive and
responsible bidder in accordance with the competitive sealed
bidding procedures.

3-115  Pre-Bid Conferences in Multi-Step Sealed Bidding.
Prior to the submission of unpriced technical offers, a pre-

bid conference as contemplated by section 3-106 may be
conducted by the procurement officer.  The procurement officer
may also hold a conference of all bidders in accordance with
section 3-106 at any time during the evaluation of the unpriced
technical offers.
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3-116  Procedure for Phase One of Multi-Step Sealed
Bidding.

(1)  Form.  Multi-step sealed bidding shall be initiated by
the issuance of an Invitation for Bids in the form required by
section 3-101.  In addition to the requirements set forth in
section 3-101, the multi-step Invitation for Bids shall state:

(a)  that unpriced technical offers are requested;
(b)  whether price bids are to be submitted at the same time

as unpriced technical offers; if they are, the price bids shall be
submitted in a separate sealed envelope;

(c)  that it is a multi-step sealed bid procurement, and
priced bids will be considered only in the second phase and only
from those bidders whose unpriced technical offers are found
acceptable in the first phase;

(d)  the criteria to be used in the evaluation of the unpriced
technical offers;

(e)  that the purchasing agency, to the extent the
procurement officer finds necessary, may conduct oral or written
discussions of the unpriced technical offers;

(f)  that bidders may designate those portions of the
unpriced technical offers which contain trade secrets or other
proprietary data which are to remain confidential; and

(g)  that the item being procured shall be furnished
generally in accordance with the bidder's technical offer as
found to be finally acceptable and shall meet the requirements
of the Invitation for Bids.

(2)  Amendments to the Invitation for Bids.  After receipt
of unpriced technical offers, amendments to the Invitation for
Bids shall be distributed only to bidders who submitted unpriced
technical offers and they shall be allowed to submit new
unpriced technical offers or to amend those submitted.  If, in the
opinion of the procurement officer, a contemplated amendment
will significantly change the nature of the procurement, the
Invitation for Bids shall be canceled in accordance with
Subsection R33-3-112(1) of these rules and a new Invitation for
Bids issued.

(3)  Receipt and Handling of Unpriced Technical Offers.
Unpriced technical offers shall be opened publicly, identifying
only the names of the bidders.  Technical offers and
modifications shall be time stamped upon receipt and held in a
secure place until the established due date.  After the date
established for receipt of bids, a register of bids shall be open to
public inspection and shall include the name of each bidder, and
a description sufficient to identify the supply, service, or
construction item offered.  Prior to the award of the selection of
the lowest responsive and responsible bidder following phase
two, technical offerors shall be shown only to purchasing agency
personnel having a legitimate interest in them.  Bidders may
request nondisclosure of trade secrets and other proprietary data
identified in writing.

(4)  Evaluation of Unpriced Technical Offers.  The
unpriced technical offers submitted by bidders shall be
evaluated solely in accordance with the criteria set forth in the
Invitation for Bids.  The unpriced technical offers shall be
categorized as:

(a)  acceptable;
(b)  potentially acceptable, that is, reasonably susceptible

of being made acceptable; or
(c)  unacceptable.  The procurement officer shall record in

writing the basis for finding an offer unacceptable and make it
part of the procurement file.

The procurement officer may initiate phase two of the
procedure if, in the procurement officer's opinion, there are
sufficient acceptable unpriced technical offers to assure effective
price competition in the second phase without modification or
alteration of the offers.  If the procurement officer finds that this
is not the case, the procurement officer shall issue an
amendment to the Invitation for Bids or engage in technical
discussions as set forth in subsection (5) of this section.

(5)  Discussion of Unpriced Technical Offers.  Discussion
of its technical offer may be conducted by the procurement
officer with any bidder who submits an acceptable or potentially
acceptable technical offer.  During the course of these
discussions the procurement officer shall not disclose any
information derived from one unpriced technical offer to any
other bidder.  Once discussions are begun, any bidder who has
not been notified that its offer has been finally found
unacceptable may submit supplemental information modifying
or otherwise amending its technical offer at any time until the
closing date established by the procurement officer.  This
submission may be made at the request of the procurement
officer or upon the bidder's own initiative.

(6)  Notice of Unacceptable Unpriced Technical Offer.
When the procurement officer determines a bidder's unpriced
technical offer to be unacceptable, the officer shall notify the
bidder.  The bidders shall not be afforded an additional
opportunity to supplement technical offers.

3-117  Mistakes During Multi-Step Sealed Bidding.
Mistakes may be corrected or bids may be withdrawn

during phase one:
(a)  before unpriced technical offers are considered;
(b)  after any discussions have commenced under section

3-116(5) (procedure for Phase One of Multi-Step Sealed
Bidding, Discussion of Unpriced Technical Offers); or

(c)  when responding to any amendment of the Invitation
for Bids.  Otherwise mistakes may be corrected or withdrawal
permitted in accordance with section 3-111.

3-118  Carrying Out Phase Two.
(1)  Initiation.  Upon the completion of phase one, the

procurement officer shall either:
(a)  open price bids submitted in phase one from bidders

whose unpriced technical offers were found to be acceptable;
provided, however, that the offers have remained unchanged,
and the Invitation for Bids has not been amended; or

(b)  invite each acceptable bidder to submit a price bid.
(2)  Conduct.  Phase two is to be conducted as any other

competitive sealed bid procurement except:
(a)  as specifically set forth in section 3-114 through

section 3-120 of these rules; and
(b)  no public notice need be given of this invitation to

submit.
3-119  Procuring Governmental Produced Supplies or

Services.
Purchasing agency requirements may be fulfilled by

procuring supplies produced or services performed incident to
programs such as industries of correctional or other
governmental institutions.  The procurement officer shall
determine whether the supplies or services meet the purchasing
agency's requirements and whether the price represents a fair
market value for the supplies or services.  If it is determined that
the requirements cannot thus be met or the price is not fair and
reasonable, the procurement may be made from the private
sector in accordance with the Utah Procurement Code.  When
procurements are made from other governmental agencies, the
private sector need not be solicited to compete against them.

3-120  Purchase of Items Separately from Construction
Contract.

The procurement officer is authorized to determine whether
a supply item or group of supply items shall be included as a
part of, or procured separately from, any contract for
construction.

3-121  Exceptions to Competitive Sealed Bid Process.
(1)  The Chief Procurement Officer, head of a purchasing

agency or designee may utilize alternative procurement methods
to purchase items such as the following when determined to be
more practicable or advantageous to the state.

(a)  Used vehicles
(b)  Livestock
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(2)  Alternative procurement methods including informal
price quotations and direct negotiations may be used by the
Chief Procurement Officer, head of the purchasing agency or
designee for the following:

(a)  Hotel conference facilities and services
(b)  Speaker honorariums
(3)  Documentation of the alternative procurement method

utilized shall be part of the contract file.
3-130  Reverse Auctions.
(1)  Definition.  In accordance with Utah Code Annotated

Section 63G-6-402 a "reverse auction" means a process where:
(a)  contracts are awarded in a open and interactive

environment, which may include the use of electronic media;
and

(b)  bids are opened and made public immediately, and
bidders given opportunity to submit revised, lower bids, until
the bidding process is complete.

(2)  Reverse auction is a two-phase process consisting of a
technical first phase composed of one or more steps in which
bidders submit unpriced technical offers to be evaluated against
the established criteria by the purchasing agency, and a second
phase in which those bidders whose technical offers are
determined to be acceptable during the first phase submit their
price bids through a reverse auction.

(3)  Use.  The reverse auction method will be used when
the procurement officer deems it to the advantage of the
purchasing agency.

3-131  Pre-Bid Conferences in Reverse Auctions.
Prior to the submission of unpriced technical offers, a pre-

bid conference as contemplated by section 3-106 may be
conducted by the procurement officer.  The procurement officer
may also hold a conference of all bidders in accordance with
section 3-106 at any time during the evaluation of the unpriced
technical offers, or to explain the reverse auction process.

3-132  Procedure for Phase One of Reverse Auctions.
(1)  Form.  A reverse auction shall be initiated by the

issuance of an Invitation for Bids in the form required by section
3-101.  In addition to the requirements set forth in section 3-
101, the reverse auction Invitation for Bids shall state:

(a)  that unpriced technical offers are requested;
(b)  that it is a reverse auction procurement, and priced bids

will be considered only in the second phase and only from those
bidders whose unpriced technical offers are found acceptable in
the first phase;

(c)  the criteria to be used in the evaluation of the unpriced
technical offers;

(d)  that the purchasing agency, to the extent the
procurement officer finds necessary, may conduct oral or written
discussions of the unpriced technical offers;

(e)  that bidders may designate those portions of the
unpriced technical offers which contain trade secrets or other
proprietary data which are to remain confidential; and

(f)  the manner which the second phase reverse auction will
be conducted.

(2)  Amendments to the Invitation for Bids.  After receipt
of unpriced technical offers, amendments to the Invitation for
Bids shall be distributed only to bidders who submitted unpriced
technical offers and they shall be allowed to submit new
unpriced technical offers or to amend those submitted.  If, in the
opinion of the procurement officer, a contemplated amendment
will significantly change the nature of the procurement, the
Invitation for Bids shall be canceled in accordance with
Subsection R33-3-112(1) of these rules and a new Invitation for
Bids issued.

(3)  Receipt and Handling of Unpriced Technical Offers.
Unpriced technical offers shall be opened publicly identifying
only the names of the bidders.  Technical offers and
modifications shall be time stamped upon receipt and held in a
secure place until the established due date.  After the date

established for receipt of bids, a register of bids shall be open to
public inspection and shall include the name of each bidder, and
a description sufficient to identify the supply, service, or
construction offered.  Prior to the selection of the lowest bid of
a responsive and responsible bidder following phase two,
technical offers shall remain confidential and shall be available
only to purchasing agency personnel and those involved in the
selection process having a legitimate interest in them.

(4)  Non-Disclosure of Proprietary Data.  Bidders may
request nondisclosure of trade secrets and other proprietary data
identified in writing.  If a bidder has requested in writing the
non-disclosure of trade secrets and other proprietary data so
identified, the procurement officer shall examine the request in
the proposal to determine its validity prior to the beginning of
phase two.  If the parties do not agree as to the disclosure of
data, the procurement officer shall inform the bidder in writing
what portion of the bid will be disclosed and that, unless the
bidder withdraws the bid it will be disclosed.

(5)  Evaluation of Unpriced Technical Offers.  The
unpriced technical offers submitted by bidders shall be
evaluated solely in accordance with the criteria set forth in the
Invitation for Bids.  The unpriced technical offers shall be
categorized as:

(a)  acceptable;
(b)  potentially acceptable, that is, reasonably susceptible

of being made acceptable; or
(c)  unacceptable.  The procurement officer shall record in

writing the basis for finding an offer unacceptable and make it
part of the procurement file.

The procurement officer may initiate phase two of the
procedure if, in the procurement officer's opinion, there are
sufficient acceptable unpriced technical offers to assure effective
price competition in the second phase without modification or
alteration of the offers.  If the procurement officer finds that this
is not the case, the procurement officer shall issue an
amendment to the Invitation for Bids or engage in technical
discussions as set forth in subsection (6) of this section.

(6)  Discussion of Unpriced Technical Offers.  Discussion
of its technical offer may be conducted by the procurement
officer with any bidder who submits an acceptable or potentially
acceptable technical offer.  During the course of these
discussions the procurement officer shall not disclose any
information derived from one unpriced technical offer to any
other bidder.  Once discussions are begun, any bidder who has
not been notified that its offer has been finally found
unacceptable may submit supplemental information modifying
or otherwise amending its technical offer at any time until the
closing date established by the procurement officer.  This
submission may be made at the request of the procurement
officer or upon the bidder's own initiative.

(7)  Notice of Unacceptable Unpriced Technical Offer.
When the procurement officer determines a bidder's unpriced
technical offer is unacceptable, the officer shall notify the
bidder.  After this notification the bidder shall not be afforded
an additional opportunity to modify their technical offer.

3-133  Carrying Out Phase Two of Reverse Auctions.
(1)  Upon the completion of phase one, the procurement

officer shall invite those technically qualified bidders to
participate in phase two of the reverse auction which is an open
and interactive process where pricing is submitted, made public
immediately, and bidders are given opportunity to submit
revised, lower bids, until the bidding process is closed.

(2)  The invitation for bids shall:
(a)  establish a date and time for the beginning of phase

two;
(b)  establish a closing date and time.  The closing date and

time need not be a fixed point in time, but may remain
dependent on a variable specified in the invitation for bids.

(3)  Following receipt of the first bid after the beginning of
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phase two, the lowest bid price shall be posted, either manually
or electronically, and updated as other bidders submit their bids.

(a)  At any time before the closing date and time a bidder
may submit a lower bid, provided that the price is below the
then lowest bid.

(b)  Bid prices may not be increased after the beginning of
phase two.

3-134  Mistakes During Reverse Auctions.
(1)  Mistakes may be corrected or bids may be withdrawn

during phase one:
(a)  before unpriced technical offers are considered;
(b)  after any discussions have commenced under section

3-132(5) (procedure for Phase One of Reverse Auctions,
Discussion of Unpriced Technical Offers); or

(c)  when responding to any amendment of the Invitation
for Bids.  Otherwise mistakes may be corrected or withdrawal
permitted in accordance with section 3-111.

(2)  A phase two bid may be withdrawn only in accordance
with 3-111.  If a bid is withdrawn, a later bid submitted by the
same bidder may not be for a higher price.  If the lowest
responsive bid is withdrawn after the closing date and time, the
procurement officer may cancel the solicitation or reopen phase
two bidding to all bidders deemed technically qualified through
phase one by giving notice to those bidders of the new date and
time for the beginning of phase two and the new closing date
and time.

R33-3-2.  Competitive Sealed Proposals.
3-201  Use of Competitive Sealed Proposals.
(1)  Appropriateness.  Competitive sealed proposals may be

a more appropriate method for a particular procurement or type
of procurement than competitive sealed bidding, after
consideration of factors such as:

(a)  whether there may be a need for price and service
negotiation;

(b)  whether there may be a need for negotiation during
performance of the contract;

(c)  whether the relative skills or expertise of the offerors
will have to be evaluated;

(d)  whether cost is secondary to the characteristics of the
product or service sought, as in a work of art; and

(e)  whether the conditions of the service, product or
delivery conditions are unable to be sufficiently described in the
Invitation for Bids.

(2)  Determinations.
(a)  Except as provided in Section 63G-6-408 of the Utah

Procurement Code, before a solicitation may be issued for
competitive sealed proposals, the procurement officer shall
determine in writing that competitive sealed proposals is a more
appropriate method for contracting than competitive sealed
bidding.

(b)  The procurement officer may make determinations by
category of supply, service, or construction item rather than by
individual procurement.  Procurement of the types of supplies,
services, or construction so designated may then be made by
competitive sealed proposals without making the determination
competitive sealed bidding is either not practicable or not
advantageous.  The officer who made the determination may
modify or revoke it at any time and the determination should be
reviewed for current applicability from time to time.

(3)  Professional Services.  For procurement of professional
services, whenever practicable, the competitive sealed proposal
process shall be used.  Examples of professional services
generally best procured through the RFP process are accounting
and auditing, court reporters, x-ray technicians, legal, medical,
nursing, education, actuarial, veterinarians, and research.  The
procurement officer will make the determination.  Architecture
and engineering professional services are to be procured in
compliance with R33-5-510.

3-202  Content of the Request for Proposals.
The Request for Proposals shall be prepared in accordance

with section 3-101 provided that it shall also include:
(a)  a statement that discussions may be conducted with

offerors who submit proposals determined to be reasonably
susceptible of being selected for award, but that proposals may
be accepted without discussions; and

(b)  a statement of when and how price should be
submitted.

3-203  Proposal Preparation Time.
Proposal preparation time shall be set to provide offerors

a reasonable time to prepare their proposals.  A minimum of 10
calendar days shall be provided unless a shorter time is deemed
necessary for a particular procurement as determined in writing
by the procurement officer.

3-204  Form of Proposal.
The manner in which proposals are to be submitted,

including any forms for that purpose, may be designated as a
part of the Request for Proposals.

3-204.1  Protected Records.
The following are protected records and will be redacted

subject to the procedures described below. From any public
disclosure of records as allowed by the Governmental Records
Access and Management acte (GRAMA) Title 63, Chapter 2 of
the Utah Code.  The protections below apply to the various
procurement records including records submitted by offerors
and their subcontractors or consultants at any tier.

(a)  Trade Secrets.  Trade Secrets, as defined in Section 13-
24-2, will be protected and not be subject to public disclosure
if the procedures of R33-3-204.2 are met.

(b)  Certain commercial information or nonindividual
financial information.  Commercial information or
nonindividual financial information subject to the provisions of
Section 63-2-304(2) will be a protected record and not be
subject to public disclosure if the procedures of R33-3-204.2 are
met.

(c)  Other Protected Records under GRAMA.  There will
be no public disclosure of other submitted records that are
subject to non-disclosure or being a protected record under a
GRAMA statute provided that the requirements of R33-3-204.2
are met unless GRAMA requires such nondisclosure without
any preconditions.

3-204.2  Process For Requesting Non-Disclosure.  Any
person (firm) who believes that a record should be protected
under R33-3-204.1 shall include with their proposal or
submitted document:

(a)  a written indication of which provisions of the
submittal(s) are claimed to be considered for business
confidentiality (including trade secret or other reason for non-
disclosure under GRAMA; and

(b)  a concise statement of reasons supporting each claimed
provision of business confidentiality.

3-204.3  Notification.  The person who complies with R33-
3-204.2 shall be notified by the governmental entity prior to the
public release of any information for which business
confidentiality has been asserted.

3.204.4  Non-Disclosure and Dispute Process.  Except as
provided by court order, the governmental entity to whom the
request for a record is made under GRAMA, may not disclose
a record claimed to be protected under R33-3-204.1 but which
the governmental entity or State Records Committee determines
should be disclosed until the period in which to bring an appeal
expires or the end of the appeals process, including judicial
appeal.  This R33-3-204-4 does not apply where the claimant,
after notice, has waived the claim by not appealing or
intervening before the records committee.  To the extent
provided by law, the parties to a dispute regarding the release of
a record may agree in writing to an alternative dispute resolution
process.
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3-204.5  Timing of Public Disclosure.  Any allowed public
disclosure of records submitted in the competitive sealed
proposal process will only be made after the selection of the
successful offeror(s) has been made public.

3-205  Public Notice.
Public notice shall be given by distributing the Request for

Proposals in the same manner provided for distributing an
Invitation for Bids under section 3-104.

3-206  Pre-Proposal Conferences.
Pre-proposal conferences may be conducted in accordance

with section 3-106.  Any conference should be held prior to
submission of initial proposals.

3-207  Amendments to Request for Proposals.
Amendments to the Request for Proposals may be made in

accordance with section 3-107 prior to submission of proposals.
After submission of proposals, amendments to the Request for
Proposals shall be distributed only to offerors who submitted
proposals and they shall be allowed to submit new proposals or
to amend those submitted.  An amendment to the Request for
Proposals may be issued through a request for submission of
Best and Final Offers.  If, in the opinion of the procurement
officer, a contemplated amendment will significantly change the
nature of the procurement, the Request for Proposals shall be
canceled and a new Request for Proposals issued.

3-208  Modification or Withdrawal of Proposals.
Proposals may be modified or withdrawn prior to the

established due date in accordance with section 3-108.  For the
purposes of this section and section 3-209, the established due
date is either the date and time announced for receipt of
proposals or receipt of modifications to proposals, if any; or if
discussions have begun, it is the date and time by which best
and final offers must be submitted, provided that only offerors
who submitted proposals by the time announced for receipt of
proposals may submit best and final offers.

3-209  Late Proposals, Late Withdrawals, and Late
Modifications.

(1)  Definition.  Except for modification allowed pursuant
to negotiation, any proposal, withdrawal, or modification
received after the established due date and time at the place
designated for receipt of proposals is late.

(2)  Treatment.  No late proposal, late modification, or late
withdrawal will be considered unless received before contract
award, and the late proposal would have been timely but for the
action or inaction of personnel directly serving the procurement
activity.

(3)  Records.  All documents shall be kept relating to the
acceptance of any late proposal, modification or withdrawal.

3-210  Receipt and Registration of Proposals.
(1)  Proposals shall be opened publicly, identifying only

the names of the offerors.  Proposals submitted through
electronic means shall be received in such a manner that the
time and date of submittal, along with the contents of such
proposals shall be securely stored until the time and date set for
opening.  Proposals and modifications shall be time stamped
upon receipt and held in a secure place until the established due
date.  After the date established for receipt of proposals, a
register of proposals shall be open to public inspection and shall
include for all proposals the name of each offeror, the number
of modifications received, if any, and a description sufficient to
identify the supply, service, or construction item offered.  Prior
to award proposals and modifications shall be shown only to
purchasing agency personnel having a legitimate interest in
them.

3-211  Evaluation of Proposals.
(1)  Evaluation Factors in the Request for Proposals. The

Request for Proposals shall state all of the evaluation factors and
their relative importance, including price.

(2)  Evaluation.  The evaluation shall be based on the
evaluation factors set forth in the Request for Proposals.

Numerical rating systems may be used but are not required.
Factors not specified in the Request for Proposals shall not be
considered in determining award of contract.

(3)  Classifying Proposals.  For the purpose of conducting
discussions under section 3-212, proposals shall be initially
classified as:

(a)  acceptable;
(b)  potentially acceptable, that is, reasonably susceptible

of being made acceptable; or
(c)  unacceptable.
3-212  Proposal Discussion with Individual Offerors.
(1)  "Offerors" Defined.  For the purposes of this section,

the term "offerors" includes only those businesses submitting
proposals that are acceptable or potentially acceptable.  The
term shall not include businesses which submitted unacceptable
proposals.

(2)  Purposes of Discussions.  Discussions are held to
facilitate and encourage an adequate number of potential
contractors to offer their best proposals, by amending their
original offers, if needed.

(3)  Conduct of Discussions.  Offerors shall be accorded
fair and equal treatment with respect to any opportunity for
discussions and revisions of proposals.  The procurement officer
should establish procedures and schedules for conducting
discussions.  If before, or during discussions there is a need for
clarification or change of the Request for Proposals, it shall be
amended in compliance with R33-3-2(3-207) to incorporate this
clarification or change.  Auction techniques and disclosure of
any information derived from competing proposals are
prohibited.  Any oral clarification or change of a proposal shall
be reduced to writing by the offeror.

(4)  Best and Final Offers.  The procurement officer shall
establish a common time and date for submission of best and
final offers.  Best and final offers shall be submitted only once
unless the procurement officer makes a written determination
before each subsequent round of best and final offers
demonstrating another round is in the purchasing agency's
interest, and additional discussions will be conducted or the
purchasing agency's requirements will be changed.  Otherwise,
no discussion of, or changes in, the best and final offers shall be
allowed prior to award.  Offerors shall also be informed that if
they do not submit a notice of withdrawal or another best and
final offer, their immediate previous offer will be construed as
their best and final offer.

3-213  Mistakes in Proposals.
(1)  Mistakes Discovered Before the Established Due Date.

An offeror may correct mistakes discovered before the time and
date established for receipt of proposals by withdrawing or
correcting the proposal as provided in section 3-208.

(2)  Confirmation of Proposal.  When it appears from a
review of the proposal before award that a mistake has been
made, the offeror should be asked to confirm the proposal.  If
the offeror alleges mistake, the proposal may be corrected or
withdrawn during any discussions that are held or if the
conditions set forth in subsection (3) of this section are met.

(3)  Mistakes Discovered After Receipt But Before Award.
This subsection sets forth procedures to be applied in four
situations in which mistakes in proposals are discovered after
receipt of proposals but before award.

(a)  During Discussions; Prior to Best and Final Offers.
Once discussions are commenced with any offeror or after best
and final offers are requested, any offeror may freely correct any
mistake by modifying or withdrawing the proposal until the time
and date set for receipt of best and final offers.

(b)  Minor Informalities.  Minor informalities, unless
otherwise corrected by an offeror as provided in this section,
shall be treated as they are under competitive sealed bidding.

(c)  Correction of Mistakes.  If discussions are not held or
if the best and final offers upon which award will be made have
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been received, mistakes may be corrected and the correct offer
considered only if:

(i)  the mistake and the correct offer are clearly evident on
the face of the proposal in which event the proposal may not be
withdrawn; or

(ii)  the mistake is not clearly evident on the face of the
proposal, but the offeror submits proof of evidentiary value
which clearly and convincingly demonstrates both the existence
of a mistake and the correct offer and the correction would not
be contrary to the fair and equal treatment of other offerors.

(d)  Withdrawal of Proposals.  If discussions are not held,
or if the best and final offers upon which award will be made
have been received, the offeror may be permitted to withdraw
the proposal if:

(i)  the mistake is clearly evident on the face of the proposal
and the correct offer is not; or

(ii)  the offeror submits proof of evidentiary value which
clearly and convincingly demonstrates that a mistake was made
but does not demonstrate the correct offer or, if the correct offer
is also demonstrated, to allow correction on the basis that the
proof would be contrary to the fair and equal treatment of other
offerors.

(4)  Mistakes Discovered After Award.  Mistakes shall not
be corrected after award of the contract.

3-214  Award.
(1)  Award Documentation.  A brief written justification

statement shall be made showing the basis on which the award
was found to be most advantageous to the state taking into
consideration price and the other evaluation factors set forth in
the Request for Proposals.

(2)  One Proposal Received.  If only one proposal is
received in response to a Request for Proposals, the
procurement officer may, as the officer deems appropriate, either
make an award or, if time permits, resolicit for the purpose of
obtaining additional competitive sealed proposals.

3-215  Publicizing Awards.
(1)  After the selection of the successful offeror(s), notice

of award shall be available in the purchasing agency's office and
may be available on the internet.

(2)  The following shall be disclosed to the public after
notice of the selection of the successful offeror(s) and after
receipt of a GRAMA request and payment of any lawfully
enacted and applicable fees:

(a)  the contract(s) entered into as a result of the selection
and the successful proposal(s), except for those portions that are
to be non-disclosed under R33-3-204;

(b)  the unsuccessful proposals, except for those portions
that are to be non-disclosed under R33-3-204;

(c)  the rankings of the proposals;
(d)  the names of the members of any selection committee

(reviewing authority);
(e)  the final scores used by the selection committee to

make the selection, except that the names of the individual
scorers shall not be associated with their individual scores or
rankings.

(f)  the written justification statement supporting the
selection, except for those portions that are to be non-disclosed
under R33-3-204.

(3)  After due consideration and public input, the following
has been determined by the Procurement Policy Board to impair
governmental procurement proceedings or give an unfair
advantage to any person proposing to enter into a contract or
agreement with a governmental entity, and will not be disclosed
by the governmental entity at any time to the public including
under any GRAMA request:

(a)  the names of individual scorers in relation to their
individual scores or rankings;

(b)  non-public financial statements; and
(c)  past performance and reference information, which is

not provided by the offeror and which is obtained as a result of
the efforts of the governmental entity.  To the extent such past
performance or reference information is included in the written
justification statement, it is subject to public disclosure.

3-216  Exceptions to Competitive Sealed Proposal Process.
(1)  As authorized by Section 63G-6-408(1) the Chief

Procurement Officer or designee may determine that for a given
request it is either not practicable or not advantageous for the
state to procure a commodity or service referenced in section 3-
201 above by soliciting competitive sealed proposals.  When
making this determination, the Chief Procurement Officer may
take into consideration whether the potential cost of preparing,
soliciting and evaluating competitive sealed proposals is
expected to exceed the benefits normally associated with such
solicitations.  In the event of that it is so determined, the Chief
Procurement Officer, head of a purchasing agency or designee
may elect to utilize an alternative, more cost effective
procurement method, which may include direct negotiations
with a qualified vendor or contractor.

(2)  Documentation of the alternative procurement method
selected shall state the reasons for selection and shall be made
a part of the contract file.

3-217  Multiple Award Contracts for Human Service
Provider Services.

The Chief Procurement Officer, head of a purchasing
agency or designee may elect to award multiple contracts for
Human Service Provider Services through a competitive sealed
proposal process by first determining the appropriate fee to be
paid to providers and then contracting with all providers
meeting the criteria established in the RFP.  However this
specialized system of contracting for human service provider
services may only be used when:

(1)  The agency has performed an appropriate analysis to
determine appropriate rates to be paid;

(2)  The agency files contain adequate documentation of
the reasons the contractor was awarded the contract and the
reasons for selecting a particular contractor to provide the
service to each client; and

(3)  The agency has a formal written complaint and appeal
process, notice of which is provided to the contractors, and an
internal audit function to insure that selection of the contractor
from the list of awarded contractors was fair, equitable and
appropriate.

R33-3-3.  Small Purchases.
3-301  Authority to Make Small Purchases.
(1)  Amount.  The Office of the Chief Procurement Officer

or purchasing agency may use these procedures if the
procurement is estimated to be less than $50,000 for supplies,
services or construction.  If these procedures are not used, the
other methods of source selection provided in Section 63-56-
410 of the Utah Procurement Code and these rules shall apply.

(2)  Existing Statewide Contracts.  Supplies, services, or
construction items available under statewide contracts or similar
agreements shall be procured under these agreements in
accordance with the provisions or requirements for use and not
under this subpart unless otherwise authorized by the Chief
Procurement Officer.

(3)  Available from One Business Only.  If the supply,
service, or construction item is available only from one
business, the sole source procurement method set forth in
subpart 3-4 of these rules shall be used.

(4)  Division of Requirements.  Procurement requirements
shall not be artificially divided to avoid using the other source
selection methods set forth in Section 63-56-410 of the Utah
Procurement Code.

3-302  Small Purchases of Supplies, Services or
Construction Between $5,000 and $50,000.

(1)  Procedure.  Insofar as it is practical for small purchases
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of supplies, services or construction between $5,000 and
$50,000, no less than two businesses shall be solicited to submit
electronic, telephone or written quotations.  Award shall be
made to the business offering the lowest acceptable quotation.

(2)  Records.  The names of the businesses offering
quotations and the date and amount of each quotation shall be
recorded and maintained as a public record.

3-303  Small Purchases of $5,000 or Less.
The Chief Procurement Officer shall delegate to state

agencies the ability to make purchases up to $5,000 without
involvement of the Division of Purchasing and General
Services.  For purchases up to $1,000, the agency may select the
best source without seeking competitive quotes.  For purchases
over $1,000 and up to $5,000, agencies shall obtain price
competition, and shall purchase the item from the vendor
offering the lowest quote.  Unless otherwise delegated requests
for all purchases over $5,000, and sole source purchases
exceeding $1,000 shall be submitted to the Division of
Purchasing and General Services.

3-304  Small Purchases of Services of Professionals,
Providers, and Consultants.

If it is expected that the services of professionals,
providers, and consultants can be procured for less than
$50,000, the procedures specified in this subpart may be used.

R33-3-4.  Sole Source Procurement.
3-401  Conditions For Use of Sole Source Procurement.
Sole source procurement shall be used only if a

requirement is reasonably available from a single supplier.  A
requirement for a particular proprietary item does not justify a
sole source procurement if there is more than one potential
bidder or offeror for that item.

Examples of circumstances which could necessitate sole
source procurement are:

(1)  where the compatibility of equipment, accessories,
replacement parts, or service is the paramount consideration;

(2)  where a sole supplier's item is needed for trial use or
testing;

(3)  procurement of items for resale;
(4)  procurement of public utility services.
The determination as to whether a procurement shall be

made as a sole source shall be made by the procurement officer.
Each request shall be submitted in writing by the using agency.
The officer may specify the application of the determination and
its duration.  In cases of reasonable doubt, competition should
be solicited.  Any request by a using agency that a procurement
be restricted to one potential contractor shall be accompanied by
an explanation as to why no other will be suitable or acceptable
to meet the need.

3-402  Negotiation in Sole Source Procurement.
The procurement officer shall conduct negotiations, as

appropriate, as to price, delivery, and terms.
3-403  Unsolicited Offers.
(1)  Definition.  An unsolicited offer is any offer other than

one submitted in response to a solicitation.
(2)  Processing of Unsolicited Offers.  If a purchasing

agency that receives an unsolicited offer is not authorized to
enter into a contract for the supplies or services offered, the head
of the agency shall forward the offer to the procurement officer
who has authority with respect to evaluation, acceptance, and
rejection of the unsolicited offers.

(3)  Conditions for Consideration.  To be considered for
evaluation an unsolicited offer:

(a)  must be sufficiently detailed to allow a judgment to be
made concerning the potential utility of the offer to the
purchasing agency; and

(b)  may be subject to testing under terms and conditions
specified by the agency.

R33-3-5.  Emergency Procurements.
3-501  Definition of Emergency Conditions.
An emergency condition is a situation which creates a

threat to public health, welfare, or safety as may arise by reason
of floods, epidemics, riots, equipment failures, or other reason
as may be determined by the Chief Procurement Officer or
designee.  The existence of this condition creates an immediate
and serious need for supplies, services, or construction that
cannot be met through normal procurement methods.

3-502  Scope of Emergency Procurements.
Emergency procurement shall be limited to only those

supplies, services, or construction items necessary to meet the
emergency.

3-503  Authority to Make Emergency Procurements.
The Chief Procurement Officer may delegate in writing to

any purchasing agency authority to make emergency
procurements of up to an amount set forth in the delegation.

3-504  Source Selection Methods.
(1)  General.  The source selection method used shall be

selected with a view to the end of assuring that the required
supplies, services, or construction items are procured in time to
meet the emergency.  Given this constraint, competition that is
practicable shall be obtained.

(2)  After Unsuccessful Competitive Sealed Bidding.
Competitive sealed bidding is unsuccessful when bids received
pursuant to an Invitation for Bids are unreasonable,
noncompetitive, or the low bid exceeds available funds as
certified by the appropriate fiscal officer, and time or other
circumstances will not permit the delay required to resolicit
competitive sealed bids.  If emergency conditions exist after or
are brought about by an unsuccessful attempt to use competitive
sealed bidding, an emergency procurement may be made.

3-505  Determination of Emergency Procurement.
The procurement officer or the agency official responsible

for procurement shall make a written determination stating the
basis for an emergency procurement and for the selection of the
particular supplier.  The determination shall be sent promptly to
the Chief Procurement Officer.

R33-3-6.  Responsibility.
3-601  Standards of Responsibility.
(1)  Standards.  Among factors to be considered in

determining whether the standard of responsibility has been met
are whether a prospective contractor has:

(a)  available the appropriate financial, material,
equipment, facility, and personnel resources and expertise, or
the ability to obtain them, necessary to indicate capability to
meet all contractual requirements;

(b)  a satisfactory record of integrity;
(c)  qualified legally to contract with the purchasing

agency; and
(d)  unreasonably failed to supply any necessary

information in connection with the inquiry concerning
responsibility.

Nothing shall prevent the procurement officer from
establishing additional responsibility standards for a particular
procurement, provided that these additional standards are set
forth in the solicitation.

(2)  Information Pertaining To Responsibility.  A
prospective contractor shall supply information requested by the
procurement officer concerning the responsibility of the
contractor.  If the contractor fails to supply the requested
information, the procurement officer shall base the
determination of responsibility upon any available information
or may find the prospective contractor nonresponsible if the
failure is unreasonable.

3-602  Ability to Meet Standards.
The prospective contractor may demonstrate the

availability of necessary financing, equipment, facilities,
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expertise, and personnel by submitting upon request:
(1)  evidence that the contractor possesses the necessary

items;
(2)  acceptable plans to subcontract for the necessary items;

or
(3)  a documented commitment from, or explicit

arrangement with, a satisfactory source to provide the necessary
items.

3-603  Written Determination of Nonresponsibility
Required.

If a bidder or offeror who otherwise would have been
awarded a contract is found nonresponsible, a written
determination of nonresponsibility setting forth the basis of the
finding shall be prepared by the procurement officer.  The
determination shall be made part of the procurement file.

R33-3-7.  Types of Contracts.
3-701  Policy Regarding Selection of Contract Types.
(1)  General.  The selection of an appropriate contract type

depends on factors such as the nature of the supplies, services,
or construction to be procured, the uncertainties which may be
involved in contract performance, and the extent to which the
purchasing agency or the contractor is to assume the risk of the
cost of performance of the contract.  Contract types differ in the
degree of responsibility assumed by the contractor for the costs
of performance and the amount and kind of profit incentive
offered the contractor to achieve or exceed specified standards
or goals.

Among the factors to be considered in selecting any type of
contract are:

(a)  the type and complexity of the supply, service, or
construction item being procured;

(b)  the difficulty of estimating performance costs such as
the inability of the purchasing agency to develop definitive
specifications, to identify the risks to the contractor inherent in
the nature of the work to be performed, or otherwise to establish
clearly the requirements of the contract;

(c)  the administrative costs to both parties;
(d)  the degree to which the purchasing agency must

provide technical coordination during the performance of the
contract;

(e)  the effect of the choice of the type of contract on the
amount of competition to be expected;

(f)  the stability of material or commodity market prices or
wage levels;

(g)  the urgency of the requirement;
(h)  the length of contract performance; and
(i)  federal requirements.
The purchasing agency should not contract in a manner that

would place an unreasonable economic risk on the contractor,
since this action would tend to jeopardize satisfactory
performance on the contract.

(2)  Use of Unlisted Contract Types.  The provisions of this
subpart list and define the principal contract types.  In addition,
any other type of contract, except cost-plus-a-percentage-of-
cost, may be used provided the procurement officer determines
in writing that this use is in the purchasing agency's best interest.

3-702  Fixed-Price Contracts.
(1)  General.  A fixed-price contract is the preferred and

generally utilized type of contract.  A fixed-price contract places
responsibility on the contractor for the delivery of the product
or the complete performance of the services or construction in
accordance with the contract terms at a price that may be firm or
subject to contractually specified adjustments.  The fixed-price
contract is appropriate for use when there is a reasonably
definitive requirement, as in the case of construction or standard
commercial products.  The use of a fixed-price contract when
risks are unknown or not readily measurable in terms of cost can
result in inflated prices and inadequate competition; poor

performance, disputes, and claims when performance proves
difficult; or excessive profits when anticipated contingencies do
not occur.

(2)  Firm Fixed-Price Contract.  A firm fixed-price contract
provides a price that is not subject to adjustment.

(3)  Fixed-Price Contract with Price Adjustment.
(a)  A fixed-price contract with price adjustment provides

for variation in the contract price under special conditions
defined in the contract, other than customary provisions
authorizing price adjustments due to modifications to the work.
The formula or other basis by which the adjustment in contract
price can be made shall be specified in the solicitation and the
resulting contract.  However, clauses providing for most-
favored-customer prices for the purchasing agency, that is, the
price to the purchasing agency will be lowered to the lowest
priced sales to any other customer made during the contract
period, shall not be used.  Examples of conditions under which
adjustments may be provided in fixed-price contracts are:

(i)  changes in the contractor's labor contract rates;
(ii)  changes due to rapid and substantial price fluctuations,

which can be related to an accepted index; and
(iii)  when a general price change alters the base price.
(b)  If the contract permits unilateral action by the

contractor to bring about the condition under which a price
increase may occur, the contract shall reserve to the purchasing
agency the right to reject the price increase and terminate the
contract without cost or damages.  Notice of the price increase
shall be given by the contractor in the manner and within the
time specified in the contract.

3-703  Cost-Reimbursement Contracts.
(1)  General.  The cost-reimbursement contract provides for

payment to the contractor of allowable costs incurred in the
performance of the contract as determined in accordance with
part 7 of these rules and provided in the contract.  This type of
contract establishes at the outset an estimated cost for the
performance of the contract and a dollar ceiling which the
contractor may not exceed without prior approval of subsequent
ratification by the procurement officer and, in addition, may
provide for payment of a fee.  The contractor agrees to perform
as specified in the contract until the contract is completed or
until the costs reach the specified ceiling, whichever occurs first.

This contract type is appropriate when the uncertainties
involved in contract performance are of a magnitude that the
cost of contract performance cannot be estimated with sufficient
reasonableness to permit use of any type of fixed-price contract.
In addition, a cost-reimbursement contract necessitates
appropriate monitoring by purchasing agency personnel during
performance so as to give reasonable assurance that the
objectives of the contract are being met.  It is particularly
suitable for research, development, and study-type contracts.

(2)  Determination Prior to Use.  A cost-reimbursement
contract may be used only when the procurement officer
determines in writing that:

(a)  a contract is likely to be less costly to the purchasing
agency than any other type or that it is impracticable to obtain
otherwise, the supplies, services, or construction;

(b)  the proposed contractor's accounting system will
permit timely development of all necessary cost data in the form
required by the specific contract type contemplated; and

(c)  the proposed contractor's accounting system is
adequate to allocate costs in accordance with generally accepted
accounting principles.

(3)  Cost Contract.  A cost contract provides that the
contractor will be reimbursed for allowable costs incurred in
performing the contract.

(4)  Cost-Plus-Fixed-Fee Contract.  This is a cost-
reimbursement type contract which provides for payment to the
contractor of an agreed fixed fee in addition to reimbursement
of allowable, incurred costs.  The fee is established at the time
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of contract award and does not vary whether the actual cost of
contract performance is greater or less than the initial estimated
cost established for the work.  Thus, the fee is fixed but not the
contract amount because the final contract amount will depend
on the allowable costs reimbursed.  The fee is subject to
adjustment only if the contract is modified to provide for an
increase or decrease in the work specified in the contract.

3-704  Cost Incentive Contracts.
(1)  General.  Cost incentive contracts provide for the

sharing of cost risks between the purchasing agency and the
contractor.  This type of contract provides for the reimbursement
to the contractor of allowable costs incurred up to a ceiling
amount and establishes a formula in which the contractor is
rewarded for performing at less than target cost or is penalized
if it exceeds target cost.  Profit or fee is dependent on how
effectively the contractor controls cost in the performance of the
contract.

(2)  Fixed-Price Cost Incentive Contract.
(a)  Description.  In a fixed-price cost incentive contract,

the parties establish at the outset a target cost, a target profit, a
cost-sharing formula which provides a percentage increase or
decrease of the target profit depending on whether the cost of
performance is less than or exceeds the target cost, and a ceiling
price.  After performance of the contract, the actual cost of
performance is arrived at based on the total incurred allowable
cost as determined in accordance with part 7 of these rules and
as provided in the contract.  The final contract price is then
established in accordance with the cost-sharing formula using
the actual cost of performance.  The final contract price may not
exceed the ceiling price.  The contractor is obligated to complete
performance of the contract, and, if actual cost exceeds the
ceiling price, the contractor suffers a loss.

(b)  Objective.  The fixed-price cost incentive contract
serves three objectives.  It permits the establishment of a firm
ceiling price for performance of the contract which takes into
account uncertainties and contingencies in the cost of
performance.  It motivates the contractor to perform the contract
economically since cost is in inverse relation to profit; the lower
the cost, the higher the profit.  It provides a flexible pricing
mechanism for establishing a cost sharing responsibility
between the purchasing agency and contractor depending on the
nature of the supplies, services, or construction being procured,
the length of the contract performance, and the performance
risks involved.

(3)  Cost-Plus Contract with Cost Incentive Fee.  In a cost-
plus contract with cost incentive fee, the parties establish at the
outset a target cost; a target fee; a cost-sharing formula for
increase or decrease of fee depending on whether actual cost of
performance is less than or exceeds the target cost, with
maximum and minimum fee limitations; and a cost ceiling
which represents the maximum amount which the purchasing
agency is obligated to reimburse the contractor.  The contractor
continues performance until the work is complete or costs reach
the ceiling specified in the contract, whichever first occurs.
After performance is complete or costs reach the ceiling, the
total incurred, allowable costs reimbursed in accordance with
part 7 of these rules and as provided in the contract are applied
in the cost-sharing formula to establish the incentive fee payable
to the contractor.  This type contract gives the contractor a
stronger incentive to efficiently manage the contract than a cost-
plus-fixed-fee contract provides.

(4)  Determinations Required.  Prior to entering into any
cost incentive contract, the procurement officer shall make the
written determination required by subsections 3-703(2)(b) and
(c) of these rules.  In addition, prior to entering any cost-plus
contract with cost incentive fee, the procurement officer shall
include in the written determination the determination required
by subsection 3-703(2)(a) of these rules.

3-705  Performance Incentive Contracts.

In a performance incentive contract, the parties establish at
the outset a pricing basis for the contract, performance goals,
and a formula for increasing or decreasing the compensation if
the specified performance goals are exceeded or not met.  For
example, early completion may entitle the contractor to a bonus
while late completion may entitle the purchasing agency to a
price decrease.

3-706  Time and Materials Contracts; Labor Hour
Contracts.

(1)  Time and Materials Contracts.  Time and materials
contracts provide for payment for materials at cost and labor
performed at an hourly rate which includes overhead and profit.
These contracts provide no incentives to minimize costs or
effectively manage the contract work.  Consequently, all such
contracts shall contain a stated cost ceiling and shall be entered
into only after the procurement officer determines in writing
that:

(a)  personnel have been assigned to closely monitor the
performance of the work; and

(b)  no other type of contract will suitably serve the
purchasing agency's purpose.

(2)  Labor Hour Contracts.  A labor hour contract is the
same as a time and materials contract except the contractor
supplies no material.  It is subject to the same considerations,
and the procurement officer shall make the same determinations
before it is used.

3-707  Definite Quantity and Indefinite Quantity Contracts.
(1)  Definite Quantity.  A definite quantity contract is a

fixed-price contract that provides for delivery of a specified
quantity of supplies or services either at specified times or when
ordered.

(2)  Indefinite Quantity.  An indefinite quantity contract is
a contract for an indefinite amount of supplies or services to be
furnished as ordered that establishes unit prices of a fixed-price
type.  Generally an approximate quantity or the best information
available is stated in the solicitation.  The contract may provide
a minimum quantity the purchasing agency is obligated to order
and may also provide for a maximum quantity provision that
limits the purchasing agency's obligation to order.  The time of
performance of an indefinite quantity contract may be extended
upon agreement of the parties provided the extension is for 90
days or less and the procurement officer determines in writing
that it is not practical to award another contract at the time of
the extension.

(3)  Requirements Contracts.  A requirements contract is an
indefinite quantity contract for supplies or services that
obligates the purchasing agency to order all the actual, normal
requirements of designated using agencies during a specified
period of time; and for the protection of the purchasing agency
and the contractor.  Invitations for Bids and resulting
requirements contracts shall include a provision.  However, the
purchasing agency may reserve in the solicitation and in the
resulting contract the right to take bids separately if a particular
quantity requirement arises which exceeds an amount specified
in the contract.  Requirements contracts shall contain an
exemption from ordering under the contract when the
procurement officer approves a finding that the supply or
service available under the contract will not meet a
nonrecurring, special need of the purchasing agency.

3-708  Progressive and Multiple Awards.
(1)  Progressive Award.  A progressive award is an award

of portions of a definite quantity requirement to more than one
contractor.  Each portion is for a definite quantity and the sum
of the portions is the total definite quantity procured.  A
progressive award may be in the purchasing agency's best
interest when awards to more than one bidder or offeror for
different amounts of the same item are needed to obtain the total
quantity or the time or times of delivery required.

(2)  Multiple Award.  A multiple award is an award of an
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indefinite quantity contract for one or more similar supplies or
services to more than one bidder or offeror, and the purchasing
agency is obligated to order all of its actual, normal
requirements for the specified supplies or services from those
contractors.  A multiple award may be in the purchasing
agency's best interest when award to two or more bidders or
offerors for similar products is needed for adequate delivery,
service, or availability, or for product compatibility.  In making
a multiple award, care shall be exercised to protect and promote
the principles of competitive solicitation.  All eligible users of
the contract shall be named in the solicitation, and it shall be
mandatory that the requirements of the users that can be met
under the contract be obtained in accordance with the contract,
provided, that:

(a)  the purchasing agency shall reserve the right to take
bids separately if a particular quantity requirement arises which
exceeds an amount specified in the contract; or

(b)  the purchasing agency shall reserve the right to take
bids separately if the procurement officer approves a finding that
the supply or service available under the contract will not meet
a nonrecurring special need of the agency.

(3)  Intent to Use.  If a progressive or multiple award is
anticipated prior to issuing a solicitation, the method of award
shall be stated in the solicitation.

3-709  Leases.
(1)  Use.  A lease may be entered into provided:
(a)  it is in the best interest of the purchasing agency;
(b)  all conditions for renewal and costs of termination are

set forth in the lease; and
(c)  the lease is not used to avoid a competitive

procurement.
(2)  Competition.  Lease and lease-purchase contracts are

subject to the requirements of competition which govern the
procurement of supplies.

(3)  Lease with Purchase Option.  A purchase option in a
lease may be exercised only if the lease containing the purchase
option was awarded under competitive bidding or competitive
proposals, unless the requirement can be met only by the supply
or facility being leased as determined in writing by the
procurement officer.  Before exercising this option, the
procurement officer shall:

(a)  investigate alternative means of procuring comparable
supplies or facilities; and

(b)  compare estimated costs and benefits associated with
the alternative means and the exercise of the option, for
example, the benefit of buying new state of the art data
processing equipment compared to the estimated, initial savings
associated with exercise of a purchase option.

3-710  Multi-Year Contracts; Installment Payments.
(1)  Use.  A contract may be entered into which extends

beyond the current fiscal period provided any obligation for
payment in a succeeding fiscal period is subject to the
availability of funds.

(2)  Termination.  A multi-year contract may be terminated
without cost to the purchasing agency by reason of
unavailability of funds for the purpose or for lack of
performance by the contractor.  Termination for other reason
shall be as provided by the contract.

(3)  Installment Payments.  Supply contracts may provide
for installment purchase payments, including interest charges,
over a period of time.  Installment payments, however, should
be used judiciously in order to achieve economy and not to
avoid budgetary restraints, and shall be justified in writing by
the head of the using agency.  Heads of using agencies shall be
responsible for ensuring that statutory or other prohibitions are
not violated by use of installment provisions and that all
budgetary or other required prior approvals are obtained.  No
agreement shall be used unless provision for installment
payments is included in the solicitation document.

3-711  Contract Option.
(1)  Provision.  Any contract subject to an option for

renewal, extension, or purchase, shall have had a provision
included in the solicitation.  When a contract is awarded by
competitive sealed bidding, exercise of the option shall be at the
purchasing agency's discretion only, and not subject to
agreement or acceptance by the contractor.

(2)  Exercise of Option.  Before exercising any option for
renewal, extension, or purchase, the procurement officer should
attempt to ascertain whether a competitive procurement is
practical, in terms of pertinent competitive and cost factors, and
would be more advantageous to the purchasing agency than
renewal or extension of the existing contract.

R33-3-8.  Cost or Pricing Data and Analysis; Audits.
3-801  Scope.
This subpart sets forth the pricing policies which are

applicable to contracts of any type and any included price
adjustments when cost or pricing data are required to be
submitted.

3-802  Requirements for Cost or Pricing Data.
(1)  Submission of Cost or Pricing Data - Required.  Cost

or pricing data shall be required in support of a proposal leading
to:

(a)  the pricing of any contract expected to exceed
$100,000 to be awarded by competitive sealed proposals or sole
source procurement; or

(b)  the pricing of any adjustment to any contract, including
a contract, awarded by competitive sealed bidding, whether or
not cost pricing data was required in connection with the initial
pricing of the contract, as requested by the procurement officer.
However, this requirement shall not apply when unrelated and
separately priced adjustments for which cost or pricing data
would not be required are consolidated for administrative
convenience.

(2)  Submission of Cost or Pricing Data - Permissive.
After making determination that circumstances warrant action,
the procurement officer may require the offeror or contractor to
submit cost or pricing data in any other situation except where
the contract award is made pursuant to competitive sealed
bidding.  Generally, cost or pricing data should not be required
where the contract or modification is less than $2,000.
Moreover, when less than complete cost analysis will provide a
reasonable pricing result on awards or for change orders without
the submission of complete cost or pricing data, the
procurement officer shall request only that data considered
adequate to support the limited extent of the cost analysis
needed and need not require certification.

(3)  Exceptions.  Cost or pricing data need not be submitted
and certified:

(a)  where the contract price is based on:
(i)  adequate price competition;
(ii)  established catalog prices or market prices, if trade

discounts are reflected in the prices; or
(iii)  prices set by law or rule; or
(b)  when the procurement officer determines in writing

that the requirements for submitting cost or pricing data may be
waived and the reasons for the waiver are stated in the
determination.  A copy of the determination shall be kept in the
contract file and made available to the public upon request.  If,
after cost or pricing data were initially requested and received,
it is determined that adequate price competition does exist, the
data need not be certified.

If, despite the existence of an established catalog price or
market price, the procurement officer considers that a price
appears unreasonable, cost or pricing data may be requested.
Where the reasonableness of the price can be assured by limited
data pertaining to the differences in the item or services,
requests should be so limited.
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3-803  Submission of Cost or Pricing Data and
Certification.

Cost or pricing data shall be submitted to the procurement
officer at the time and in the manner prescribed in these rules or
as otherwise from time to time prescribed by the procurement
officer.  When the procurement officer requires the offeror or
contractor to submit cost or pricing data in support of any
proposal, the data shall either be actually submitted or
specifically identified in writing.  When cost or pricing data is
required, the data is to be submitted prior to beginning price
negotiation and the offeror or contractor is required to keep the
submission current throughout the negotiations.  The offeror or
contractor shall certify, as soon as practicable after agreement is
reached on price, that the cost or pricing data submitted is
accurate, complete, and current as of a mutually determined date
prior to reaching agreement.  Certification shall be made using
the certificate set forth in section 3-804 of this subpart.  A
refusal by the offeror to supply the required data shall be
referred to the procurement officer whose duty shall be to
determine in writing whether to disqualify the noncomplying
offeror, to defer award pending further investigation, or to enter
into the contract.  A refusal by a contractor to submit the
required data to support a price adjustment shall be referred to
the procurement officer who shall determine in writing whether
to further investigate the price adjustment, not to allow any price
adjustment, or to set the amount of the price adjustment.

3-804  Certificate of Current Cost or Pricing Data.
(1)  Form of Certificate.  When cost or pricing data must be

certified, the certificate set forth below shall be included in the
contract file along with any award documentation required
under these rules.  The offeror or contractor shall be required to
submit the certificate as soon as practicable after agreement is
reached on the contract price or adjustment.

"CERTIFICATE OF CURRENT COST OR PRICING
DATA

This is to certify that, to the best of my knowledge and
belief, cost or pricing data as defined in the Utah Procurement
Rules submitted, either actually or by specific identification in
writing, to the procurement officer in support of . . ., are
accurate, complete, and current as of date, month and year. . .
The effective date shall be the date when price negotiations were
concluded and the contract price was agreed to.  The
responsibility of the offeror or contractor is not limited by the
personal knowledge of the offeror's or contractor's negotiator if
the offeror or contractor had information reasonably available at
the time of agreement, showing that the negotiated price is not
based on accurate, complete, and current data.

This certification includes the cost or pricing data
supporting any advance agreement(s) between the offeror and
the purchasing agency which are part of the proposal.

Firm
Name
Title
Date of Execution . . . (This date should be as close as

practical to the date when the price negotiations were concluded
and the contract price was agreed to.)"

(End of Certificate)
(2)  Limitation of Representation.  Because the certificate

pertains to cost or pricing data, it is not to be construed as a
representation as to the accuracy of the offeror's or contractor's
judgment on the estimated portion of future costs or projections.
It does, however, apply to the data upon which the offeror's or
contractor's judgment is based.  A certificate of current cost or
pricing data is not a substitute for examination and analysis of
the offeror's or contractor's proposal.

(3)  Inclusion of Notice and Contract Clause.  Whenever it
is anticipated that a certificate of current cost or pricing data
may be required, a clause giving notice of this requirement shall
be included in the solicitation.  If a certificate is required, the

contract shall include a clause giving the purchasing agency a
contract right to a price adjustment, that is, to a reduction in the
price to what it would have been if the contractor had submitted
accurate, complete, and current data.

(4)  Exercise of Option.  The exercise of an option at the
price established in the initial negotiation in which certified cost
or pricing data were used does not require recertification or
further submission of data.

3-805  Defective Cost or Pricing Data.
(1)  Overstated Cost or Pricing Data.  If certified cost or

pricing data is subsequently found to have been inaccurate,
incomplete, or noncurrent as of the date stated in the certificate,
the purchasing agency shall be entitled to an adjustment of the
contract price, including profit or fee, to exclude any significant
sum by which the price, including profit or fee, was increased
because of the defective data.  It is assumed that overstated cost
or pricing data increased the contract price in the amount of the
defect plus related overhead and profit or fee.  Unless there is a
clear indication that the defective data were not used or relied
upon, the price should be reduced in this amount.  In
establishing that the defective data caused an increase in the
contract price, the procurement officer is not expected to
reconstruct the negotiation by speculating as to what would
have been the mental attitudes of the negotiating parties if the
correct data had been submitted at the time of agreement on
price.

(2)  Understated Cost or Pricing Data.  In determining the
amount of an adjustment, the contractor shall be entitled to an
adjustment for any understated cost or pricing data submitted in
support of price negotiations for the same pricing action up to
the amount of the purchasing agency's claim for over stated cost
or pricing data arising out of the same pricing action.

(3)  Dispute as to Amount.  If the contractor and the
procurement officer cannot agree as to the amount of adjustment
due to defective cost or pricing data, the procurement officer
shall set an amount in accordance with subsections 3-805(1) and
3-805(2) of this subpart.

3-806  Price Analysis Techniques.
Price analysis is used to determine if a price is reasonable

and acceptable.  It involves a comparison of the prices for the
same or similar items or services.  Examples of price analysis
criteria include:

(1)  price submissions of other prospective bidders or
offerors;

(2)  prior price quotations and contract prices charged by
any bidder, offeror, or contractor;

(3)  prices published in catalogs or price lists; and
(4)  prices available on the open market.
In making an analysis, consideration must be given to any

differing delivery factors and contractual provisions, terms and
conditions.

3-807  Cost Analysis Techniques.
(1)  General.  Cost analysis includes the appropriate

verification of cost or pricing data, and the use of this data to
evaluate:

(a)  specific elements of costs;
(b)  the necessity for certain costs;
(c)  the reasonableness of amounts estimated for the

necessary costs;
(d)  the reasonableness of allowances for contingencies;
(e)  the basis used for allocation of indirect costs;
(f)  the appropriateness of allocations of particular indirect

costs to the proposed contract; and
(g)  the reasonableness of the total cost or price.
(2)  Evaluations.  Evaluations of cost or pricing data should

include comparisons of costs and prices of an offeror's cost
estimates with those of other offerors and any independent price
and cost estimates.  They shall also include consideration of
whether the costs are reasonable and allocable under these rules.
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3-808  Audit.
(1)  The procurement officer may, at reasonable times and

places, audit or cause to be audited, the books and records of a
contractor, prospective contractor, subcontractor, or prospective
subcontractor which are related to:

(a)  the cost or pricing data submitted;
(b)  a contract, including subcontracts, other than a firm

fixed-price contract, awarded pursuant to these rules and the
Utah Procurement Code.

(2)  An audit performed by an auditor selected or approved
by the procurement officer shall be submitted containing at least
the following information:

(a)  for cost and pricing data audits:
(i)  a description of the original proposal and all

submissions of cost or pricing data;
(ii)  an explanation of the basis and the method used in

preparing the proposal;
(iii)  a statement identifying any cost or pricing data not

submitted but examined by the auditor which has a significant
affect on the proposed cost or price;

(iv)  a description of any deficiency in the cost or pricing
data submitted and an explanation of its affect on the proposal;

(v)  a statement summarizing those major points where
there is a disagreement as to the cost or pricing data submitted;
and

(vi)  a statement identifying any information obtained from
other sources;

(b)  the number of invoices or reimbursement vouchers
submitted by the contractor or subcontractor for payment;

(c)  the use of federal assistance funds; or
(d)  the fluctuation of market prices affecting the contract.
The scope of the audit may be limited by the procurement

officer.
(3)  For contract audits, the scope of the report will depend

on the scope of the audit ordered.  However, the report should
contain specific reference to the terms of the contract to which
the audited data relates and a statement of the degree to which
the auditor believes the audited data evidence compliance with
those terms.

3-809  Retention of Books and Records.
(1)  Relating to Cost and Pricing Data.  Any contractor who

receives a contract, change order, or contract modification for
which cost or pricing data is required shall maintain the books
and records that relate to the cost or pricing data for three years
from the date of final payment under the contract.

(2)  Relating to Other than Firm Fixed-Price Contracts.
Books and records that relate to a contract in excess of $25,000,
including subcontracts, other than a firm fixed-price contract,
shall be maintained:

(a)  by a contractor, for three years from the date of final
payment under the contract; and

(b)  by a subcontractor, for three years from the date of
final payment under the subcontract.

R33-3-9.  Plant or Site Inspection; Inspection of Supplies or
Services.

3-901  Inspection of Plant or Site.
Circumstances under which the purchasing agency may

perform inspections include inspections of the contractor's plant
or site in order to determine:

(1)  whether the standards set forth in section 3-601 have
been met or are capable of being met; and

(2)  if the contract is being performed in accordance with
its terms.

3-902  Access to Plant or Place of Business.
The purchasing agency may enter a contractor's or

subcontractor's plant or place of business to:
(1)  inspect supplies or services for acceptance by the

purchasing agency pursuant to the terms of a contract;

(2)  audit cost or pricing data or audit the books and
records of any contractor or subcontractor pursuant to Section
63-56-415 subsection (5) of the Utah Procurement Code; and

(3)  investigate in connection with an action to debar or
suspend a person from consideration for award of contracts
pursuant to Section 63-56-804 of the Utah Procurement Code.

3-903  Inspection of Supplies and Services.
(1)  Provisions for Inspection.  Contracts may provide that

the purchasing agency may inspect supplies and services at the
contractor's or subcontractor's facility and perform tests to
determine whether they conform to solicitation requirements or,
after award, to contract requirements, and are acceptable.  These
inspections and tests shall be conducted in accordance with the
terms of the solicitation and contract.

(2)  Trial Use and Testing.  The procurement officer is
authorized to establish operational procedures governing the
testing and trial use of various equipment, materials, and
supplies by any using agency, and the relevance and use of
resulting information to specifications and procurements.

3-904  Conduct of Inspections.
(1)  Inspectors.  Inspections or tests shall be performed so

as not to unduly delay the work of the contractor or
subcontractor.  No inspector may change any provision of the
specifications or the contract without written authorization of
the procurement officer.  The presence or absence of an
inspector shall not relieve the contractor or subcontractor from
any requirements of the contract.

(2)  Location.  When an inspection is made in the plant or
place of business of a contractor or subcontractor, the contractor
or subcontractor shall provide without charge all reasonable
facilities and assistance for the safety and convenience of the
person performing the inspection or testing.

(3)  Time.  Inspection or testing of supplies and services
performed at the plant or place of business of any contractor or
subcontractor shall be performed at reasonable times.

3-905  Inspection of Construction Projects.
On-site inspection of construction shall be performed in

accordance with the terms of the contract.

KEY:  government purchasing
February 21, 2006 63G-6
Notice of Continuation November 23, 2007
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R33.  Administrative Services, Purchasing and General
Services.
R33-4.  Specifications.
R33-4-1.  General Provisions.

4-101  General Purpose and Policies.
(1)  Purpose.  Specifications shall be drafted with the

objective of clearly describing the purchasing agency's
requirements and of encouraging competition.  The purpose of
a specification is to serve as a basis for obtaining a supply,
service, or construction item adequate and suitable for the
purchasing agency's needs in a cost effective manner, taking into
account, to the extent practicable, the costs of ownership and
operation as well as initial acquisition costs.

(2)  Use of Functional or Performance Descriptions.
Specifications shall, to the extent practicable, emphasize
functional or performance criteria while limiting design or other
detailed physical descriptions to those necessary to meet the
needs of the purchasing agency.  To facilitate the use of the
criteria, using agencies shall endeavor to include as a part of
their purchase requisitions the principal functional or
performance needs to be met.  It is recognized, however, that the
preference for use of functional or performance specifications is
primarily applicable to the procurement of supplies and services.
This preference is often not practicable in construction, apart
from the procurement of supply-type items for a construction
project.

(3)  Preference for Commercially Available Products.  It is
the general policy that requirements be satisfied by standard
commercial products whenever practicable.

4-102  Availability of Documents.
Except for testing and confidential data, specifications and

any written determination or other document generated or used
in the development of a specification shall be available for
public inspection.

4-103  Emergency Authority.
In the event of an emergency, as determined by the

procurement officer, the purchasing agency may procure by any
reasonable means, with any available specifications, without
regard to the provision of these rules.

4-104  Procedures for the Development of Specifications.
(1)  Provisions of General Application.
(a)  Application of Section.  This section applies to all

persons who may prepare a specification.
(b)  Specification of Alternates May Be Included.  A

specification may provide alternate descriptions of supplies,
services, or construction items where two or more design,
functional, or performance criteria will satisfactorily meet the
purchasing agency's requirements.

(c)  Contractual Requirements Not to Be Included.  To the
extent feasible, a specification shall not include any solicitation
or contract term or condition as a requirement for time or place
of bid opening, time of delivery, payment, liquidated damages,
or qualification of bidders.

(d)  Use of Existing Specifications.  If a specification for a
common or general use item has been developed in accordance
with subsection (2) (a) of this section or a qualified products list
has been developed in accordance with subsection (2) (d) of this
section for a particular supply, service, or construction item, or
need, it shall be used unless the procurement officer makes a
written determination that its use is not in the purchasing
agency's best interest and that another specification shall be
used.

(e)  The procurement officer should provide for the
periodic review of specifications to determine whether any
existing specification needs revision, or a new specification is
needed to reflect changes in:

(i)  the state of the art;
(ii)  the characteristics of the available supplies, services,

or construction items; or

(iii)  needs of the using agency.
(f)  The procurement officer may allow others to prepare

specifications for the purchasing agency's use in making
procurements when there will be no substantial conflict of
interest involved and it is otherwise in the best interests of the
purchasing agency as determined by the procurement officer.

(2)  Special Additional Procedures.
(a)  Specifications for Common or General Use Items.
(i)  Preparation and Utilization.  A standard specification

for common or general use shall, to the extent practicable, be
prepared and utilized when a supply, service, or construction
item is used in common by several using agencies or used
repeatedly by one using agency, and the characteristics of the
supply, service, or construction item as commercially produced
or provided remain relatively stable while the frequency or
volume of procurements is significant, or where the purchasing
agency's recurring needs require uniquely designed or specially
produced items.

(ii)  Final Approval.  Final approval of a proposed
specification for a common or general use item shall be given
only by the procurement officer.

(iii)  Revisions and Cancellations.  All revisions to or
cancellations of specifications for common or general use items
may be made upon approval of the procurement officer.

(b)  Brand Name or Equal Specification.
(i)  Brand name or equal specifications may be used when

the procurement officer determines that a specification is in the
purchasing agency's best interest.

(ii)  Designation of Several Brands.  Brand name or equal
specification shall seek to designate as many different brands as
are practicable as "or equal" references and shall state that
products substantially equivalent to those designated will be
considered for award.

(iii)  Required Characteristics.  Unless the procurement
officer authorized to finally approve specifications determines
that the essential characteristics of the brand names included in
the specifications are commonly known in the industry or trade,
brand name or equal specifications shall include a description
of the particular design and functional or performance
characteristics which are required.

(iv)  Nonrestrictive Use of Brand Name or Equal
Specifications.  Where a brand name or equal specification is
used in a solicitation, the solicitation shall contain explanatory
language that the use of a brand name is for the purpose of
designating the standard of quality, performance, and
characteristics desired and is not intended to limit or restrict
competition.

(c)  Brand Name Specification.
(i)  Use.  Since use of a brand name specification is

restrictive, a specification may be used when the procurement
officer or designee makes a written determination.  The
determination may be in any form deemed acceptable to the
chief procurement officer, as a purchase evaluation, or a
statement of single source justification.  The written statement
must state specific reasons for use of the brand name
specification.

(ii)  Competition.  The procurement officer shall seek to
identify sources from which the designated brand name item or
items can be obtained and shall solicit sources to achieve
whatever degree of competition is practicable.  If only one
source can supply the requirement, the procurement shall be
made under Section 63G-6-410 of the Utah Procurement Code.

(d)  Qualified Products List.
(i)  Use.  A qualified products list may be developed with

the approval of the Chief Procurement Officer, or the head of a
purchasing or using agency authorized to develop qualified
products lists, when testing or examination of the supplies or
construction items prior to issuance of the solicitation is
desirable or necessary in order to satisfy purchasing agency
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requirements.
(ii)  Solicitation.  When developing a qualified products

list, a representative group of potential suppliers shall be
solicited to submit products for testing and examination to
determine acceptability for inclusion on a qualified products list.
Any potential supplier, even though not solicited, may offer
products for consideration in accordance with any schedule or
procedure established for this purpose.

(iii)  Testing and Confidential Data.  Inclusion on a
qualified products list shall be based on results of tests or
examinations conducted in accordance with prior established
requirements.  Except as otherwise provided by law, trade
secrets, test data, and similar information provided by the
supplier will be kept confidential when requested in writing by
the supplier.  However, qualified products lists' test results shall
be made public, but in a manner so as to protect the
confidentiality of the identity of the competitors by, for example,
using numerical designations.

KEY:  government purchasing
1988 63G-6
Notice of Continuation November 23, 2007
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R33.  Administrative Services, Purchasing and General
Services.
R33-5.  Construction and Architect-Engineer Selection.
R33-5-101.  Purpose and Authority.

As required by Sections 63G-6-501, 63G-6-504(2), 63G-6-
506 and 63G-6-601, this rule contains provisions applicable to:

(1)  selecting the appropriate method of management for
construction contracts, that is, the contracting method and
configuration that will most likely result in timely, economical,
and otherwise successful completion of the construction project.

(2)  establishing appropriate bid, performance, and payment
bond requirements including criteria allowing for waiver of
these requirements.

(3)  governing appropriate contract provisions.

R33-5-102.  Application.
The provisions of this chapter shall apply to all

procurements of construction which are estimated to be greater
than $50,000.  Procurement of construction expected to be less
than $50,000 shall be made in accordance with R33-3-3 (Small
Purchases) except bid, performance and payment bonds shall be
required unless waived in accordance with R33-5-355 (Waiver
of Bonding Requirements on Small Projects).

R33-5-201.  Methods of Construction Contract Management.
(1)  Application.  This section contains provisions

applicable to the selection of the appropriate type of
construction contract management.

(2)  Flexibility.  It is intended that the Procurement Officer
have sufficient flexibility in formulating the construction
contract management method for a particular project to fulfill
the needs of the procuring agencies.  In each instance
consideration commensurate with the project's size and
importance should be given to all the appropriate and effective
means of obtaining both the design and construction of the
project.  The methods for achieving the purposes set forth in this
rule are not to be construed as an exclusive list.

(3)  Selecting the Method of Construction Contracting.  In
selecting the construction contracting method, the Procurement
Officer should consider the results achieved on similar projects
in the past and the methods used.  Consideration should be
given to all appropriate and effective methods and their
comparative advantages and disadvantages and how they might
be adapted or combined to fulfill the needs of the procuring
agencies.

(4)  Criteria for Selecting Construction Contracting
Methods.  Before choosing the construction contracting method
to use, a careful assessment must be made by the Procurement
Officer of requirements the project must satisfy and those other
characteristics that would be desirable.  Some of the factors to
consider are:

(a)  when the project must be ready to be occupied;
(b)  the type of project, for example, housing, offices, labs,

heavy or specialized construction;
(c)  the extent to which the requirements of the procuring

agencies and the ways in which they are to be met are known;
(d)  the location of the project;
(e)  the size, scope, complexity, and economics of the

project;
(f)  the amount and type of financing available for the

project, including whether the budget is fixed or what the source
of funding is, for example, general or special appropriation,
federal assistance moneys, general obligation bonds or revenue
bonds, lapsing/nonlapsing status and legislative intent language;

(g)  the availability, qualification, and experience of State
personnel to be assigned to the project and how much time the
State personnel can devote to the project;

(h)  the availability, experience and qualifications of
outside consultants and contractors to complete the project

under the various methods being considered.
(5)  General Descriptions.
(a)  Use of Descriptions.  The following descriptions are

provided for the more common contracting methods.  The
methods described are not all mutually exclusive and may be
combined on a project.  These descriptions are not intended to
be fixed in respect to all construction projects of the State.  In
each project, these descriptions may be adapted to fit the
circumstances of that project.  However, the Procurement
Officer should endeavor to ensure that these terms are described
adequately in the appropriate contracts, are not used in a
misleading manner, and are understood by all relevant parties.

(b)  Single Prime Contractor.  The single prime contractor
method is typified by one business, acting as a general
contractor, contracting with the state to timely complete an
entire construction project in accordance with drawings and
specifications provided by the state.  Generally the drawings and
specifications are prepared by an architectural or engineering
firm under contract with the state.  Further, while the general
contractor may take responsibility for successful completion of
the project, much of the work may be performed by specialty
contractors with whom the prime contractor has entered into
subcontracts.

(c)  Multiple Prime Contractors.  Under the multiple prime
contractor method, the State or the State's agent contracts
directly with a number of specialty contractors to complete
portions of the project in accordance with the State's drawings
and specifications.  The State or its agent may have primary
responsibility for successful completion of the entire project, or
the contracts may provide that one of the multiple prime
contractors has this responsibility.

(d)  Design-Build.  In a design-build project, a business
contracts directly with the State to meet the State's requirements
as described in a set of performance specifications.  Design
responsibility and construction responsibility both rest with the
design-build contractor.  This method can include instances
where the design-build contractor supplies the site as part of the
package.

(e)  Construction Manager.  A construction manager is a
person experienced in construction that has the ability to
evaluate and to implement drawings and specifications as they
affect time, cost, and quality of construction and the ability to
coordinate the construction of the project, including the
administration of change orders.  The State may contract with
the construction manager early in a project to assist in the
development of a cost effective design.  The construction
manager may become the single prime contractor, or may
guarantee that the project will be completed on time and will not
exceed a specified maximum price.  This method is frequently
used on fast track projects with the construction manager
obtaining subcontractors through the issuance of multiple bid
packages as the design is developed.  The procurement of a
construction manager may be based, among other criteria, on
proposals for a management fee which is either a lump sum or
a percentage of construction costs with a guaranteed maximum
cost.  If the design is sufficiently developed prior to the
selection of a construction manager, the procurement may be
based on proposals for a lump sum or guaranteed maximum cost
for the construction of the project.  The contract with the
construction manager may provide for a sharing of any savings
which are achieved below the guaranteed maximum cost.

(f)  Sequential Design and Construction.  Sequential design
and construction denotes a method in which design of
substantially the entire structure is completed prior to beginning
the construction process.

(g)  Phased Design and Construction.  Phased design and
construction denotes a method in which construction is begun
when appropriate portions have been designed but before design
of the entire structure has been completed.  This method is also
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known as fast track construction.

R33-5-220.  Selection Documentation.
The Procurement Officer shall include in the contract file

a written statement, describing the construction contracting
method chosen and the facts and conclusions which led to the
selection of that method.  The statement shall demonstrate that
the State's requirements and resources, and the various groups
of potential contractors were appropriately considered in making
the selection.

R33-5-230.  Single Prime Contractor:  Use with Sequential
Design and Construction.

When a single prime contractor is used with the sequential
design and construction method, comprehensive plans and
specifications that are precise enough shall be prepared to allow
prospective prime (general) contractors to submit a competitive
sealed bid.  The prime contractor awarded the contract shall be
responsible for the coordination of the specialty subcontractors
and for the timely completion of the project at the price
specified in the contract.  The architect-engineer, the State
project manager, and, if used, the construction manager shall
monitor the progress of the project and otherwise represent the
State's interest as required by contract.

R33-5-231.  Single Prime Contractor:  Use with Phased
Design and Construction.

A single prime contractor may be used with the phased
design and construction method.  Under this approach, the State
will let contracts for early construction phases to specialty
contractors and when the plans and specifications are
sufficiently complete to allow bids to be made will let the major
project contract to a prime contractor.  If the State finds it
administratively and economically advantageous, the State may
transfer or assign to the prime contractor the administration of
the specialty contracts it let earlier.

R33-5-232.  Single Prime Contractor:  Contractual
Provisions.

The rights, duties, and responsibilities of the State
representatives, the architect-engineer, prime contractor(s), and,
if applicable, the construction manager and any specialty
contractors awarded projects with the State shall be carefully
detailed in contracts.  If phased design and construction is used,
administration of ongoing specialty contracts let before the
prime contract will have to be transferred or assigned to the
prime contractor.  The terms of this assignment or transfer
(including the duties of the State to ensure that the specialty
contractors are at a certain point of completion at the time of
assignment), what liability to the specialty contractors remains
with the State after assignment, if any, and what duties and
responsibilities the prime contractor has with respect to the
assigned specialty contractors shall all be set forth in the
specialty contracts and the contract with the prime contractor.

R33-5-240.  Multiple Prime Contractors:  Use with
Sequential Design and Construction, and with Phased Design
and Construction.

(1)  Multiple prime contractors may be used with sequential
design and construction by splitting the plans and specifications
into packages pertinent to recognized trade specialties.  The
State may undertake to manage and coordinate the project's
work or contracts with a construction manager.  The contracts
may provide that responsibility for successful completion of the
entire project rests with the State, the State's agent, or one of the
multiple prime contractors.  The contracts shall specify where
this responsibility shall rest.

(2)  Multiple prime contractors may be used with phased
design and construction only when the architect-engineer's work

is closely coordinated with the specialty contractors' work.
Under this method, the specialty contractors shall contract
directly with the State or with its construction manager.

R33-5-241.  Multiple Prime Contractors:  Contractual
Provisions.

Whenever multiple prime contractors are used, the contract
between the State and each prime contractor shall:

(1)  state the scope of each contractor's responsibility.
(2)  identify when the portions of its work are to be

complete.
(3)  provide for a system of timely reports on progress of

the contractor's work and problems encountered.
(4)  specify that each contractor is liable for damages

caused other contractors and the State whether because of delay
or otherwise.

(5)  clearly delineate in all the parties' contracts the duties
and authority of the State representative, the architect-engineer
and, if one is employed, the construction manager with respect
to the specialty contractors.

These contract clauses may not relieve the State of liability
if it fails to properly coordinate and manage the project.

R33-5-250.  Design-Build or Turnkey:  Use.
The use of design-build or turnkey method is not

authorized under R33-5.

R33-5-251.  Design-Build or Turnkey:  Contractual
Provisions.

The contract documents shall:
(1)  delineate clearly the State's rights to inspect plans and

specifications, and the construction work in progress.
(2)  indicate precisely what constitutes completion of the

project by the contractor.

R33-5-260.  Construction Manager:  Use.
(1)  The State may contract with the construction manager

early in a project to assist in the development of a cost effective
design.  The construction manager may become the single prime
contractor, or may guarantee that the project will be completed
on time and will not exceed a specified maximum price.  This
method is frequently used on fast track projects with the
construction manager obtaining subcontractors through the
issuance of multiple bid packages as the design is developed.
The procurement of a construction manager may be based,
among other criteria, on proposals for a management fee which
is either a lump sum or a percentage of construction costs with
a guaranteed maximum cost.  If the design is sufficiently
developed prior to the selection of a construction manager, the
procurement may be based on proposals for a lump sum or
guaranteed maximum cost for the construction of the project.
The contract with the construction manager may provide for a
sharing of any savings which are achieved below the guaranteed
maximum cost.

(2) When entering into any subcontract that was not
specifically included in the construction manager's cost proposal
submitted at the time the contract manager was selected, the
construction manager shall procure that subcontractor by using
one of the source selection methods authorized by these rules in
the same manner as if the subcontract work was procured
directly by the state.

R33-5-262.  Construction Manager:  Contractual Provisions.
The construction managers contract shall clearly set forth

the duties and authority of the construction manager in respect
to all the participants in the project.  The contract shall also
define the liability of the State and the construction manager for
failure to properly coordinate specialty contractors' work.
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R33-5-270.  Sequential Design and Construction:  Use.
When the state selects the sequential design and

construction method, it shall gather a team to design the project
and provide a complete set of drawings and specifications to use
in awarding the construction contract or contracts.  When this
team uses a construction manager he may, in addition to
reviewing the drawings and specifications, assist in separating
them into packets when multiple prime contractors are used.
Except for redesign necessitated by changes in State
requirements or problems encountered during construction,
design is complete at the time construction has begun.

R33-5-280.  Phased Design and Construction:  Use.
When the phased design and construction method is used

the architect-engineer, and construction manager, (if one is
used) shall resolve major design decisions, and shall prepare the
detail design work in the sequence necessary to construct the
project. Thus construction can begin before design is complete
for the entire project.  Construction shall only begin after the
State's requirements are set, the overall (schematic) design is
complete, and the complete drawings and specifications for the
first construction phase are ready.  The construction manager
may also assist in packaging the various specialty contracts and
to managing the work under those contracts.

R33-5-281.  Phased Design and Construction:  Contractual
Provisions.

Contracts shall clearly establish:
(1)  architect-engineer's obligation to design the project in

a manner that allows for phased construction to allow phasing
of project design.

(2)  specialty contractors scope of work and duties to other
contractors and the State.

(3)  the management rights of the State and its construction
manager when used.

R33-5-311.  Bid Security:  General.
Invitations for Bids on State construction contracts

estimated to exceed $50,000 shall require the submission of bid
security in an amount equal to at least 5% of the bid, at the time
the bid is submitted.  If a contractor fails to accompany its bid
with the required bid security, the bid shall be deemed
nonresponsive, in accordance with Section R33-3-112 (Bid
Evaluation and Award, Responsibility and Responsiveness)
except as provided by Section R33-5-313 (Nonsubstantial
Failure to Comply).

R33-5-312.  Bid Security:  Acceptable Bid Security.
Acceptable bid security shall be limited to:
(a)  a bid bond in a form satisfactory to the State

underwritten by a company licensed to issue bid bonds in this
State;

(b)  a cashiers, certified, or official check drawn by a
federally insured financial institution; or

(c)  cash.

R33-5-313.  Bid Security:  Nonsubstantial Failure to Comply.
If a bid does not comply with the security requirements of

this Rule, the bid shall be rejected as nonresponsive, unless the
failure to comply is determined by the Chief Procurement
Officer, the head of a Purchasing Agency, or the designee of
such officer to be nonsubstantial where:

(a)  only one bid is received, and there is not sufficient time
to rebid the contract;

(b)  the amount of the bid security submitted, though less
than the amount required by the Invitation for Bids, is equal to
or greater than the difference in the price stated in the next
higher acceptable bid; or

(c)  the bid guarantee becomes inadequate as a result of the

correction of a mistake in the bid or bid modification in
accordance with Section R33-3-111 (Mistakes in Bids), if the
bidder increases the amount of guarantee to required limits
within 48 hours after the bid opening.

R33-5-321.  Performance Bonds:  General.
A performance bond is required for all construction

contracts in excess of $50,000, in the amount of 100% of the
contract price.  The performance bond shall be delivered by the
contractor to the State at the same time the contract is executed.
If a contractor fails to deliver the required performance bond,
the contractor's bid shall be rejected, its bid security shall be
enforced, and award of the contract shall be made to the next
lowest bidder in accordance with Section R33-3-112 (Bid
Evaluation and Award, Responsibility and Responsiveness).

R33-5-331.  Payment Bonds:  General.
A payment bond is required for all construction contracts

in excess of $50,000, in the amount of 100% of the contract
price.  The payment bond shall be delivered by the contractor to
the State at the same time the contract is executed.  If a
contractor fails to deliver the required payment bond, the
contractor's bid shall be rejected, its bid security shall be
enforced, and award of the contract shall be made to the next
lowest bidder in accordance with Section R33-3-112 (Bid
Evaluation and Award, Responsibility and Responsiveness).

R33-5-341.  Bond Forms.
(a)  Bid Bonds, Payment Bonds and Performance Bonds

must be from sureties meeting the requirements of Subsection
R33-5-341(b) and must be on the exact bond forms most
recently adopted by the Board and on file with the chief
procurement officer, except bid bonds for projects under
$1,000,000 as provided by subparagraph (c).

(b)  Surety firm requirements.  All surety firms must be
authorized to do business in the State of Utah and be listed in
the U.S. Department of the Treasury Circular 570, Companies
Holding Certificates of Authority as Acceptable Securities on
Federal Bonds and as Acceptable Reinsuring Companies for an
amount not less than the amount of the bond to be issued. A
cosurety may be utilized to satisfy this requirement.

(c)  For projects estimated to cost less than $1,000,000 the
State may accept bid bonds on forms provided by appropriately
licensed sureties.  For projects estimated to exceed $1,000,000
the bid bond shall be on the exact bid bond forms adopted by
the board as required by R33-5-341(a).

R33-5-350.  Waiver of Bonding Requirements on Any
Project.

The chief procurement officer, or head of the purchasing
agency, may waive the bonding requirement if he finds, in
writing, that bonds cannot reasonably be obtained for the work
involved.  Prior to waiver of the bonding requirement, the head
of the requesting agency or designee shall agree in writing to the
waiver.  The agency will also be advised that the State cannot
waive the liability associated with a judgment against the State,
in the event of non-payment to a subcontractor or supplier.  In
the event of a judgment, the requesting agency would be
required to make payment to the injured party.

R33-5-355.  Waiver of Bonding Requirements on Small
Projects.

The Chief Procurement Officer, or designated procurement
official, may elect not to require a Performance or Payment
Bond as required under Section 63G-6-504 Utah Code
Annotated, 1953 as amended, if the estimated total procurement
does not exceed $50,000.  Prior to waiver of the bonding
requirement, the head of the requesting agency or designee shall
agree in writing to the waiver.  The agency will also be advised
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that the State cannot waive the liability associated with a
judgment against the State, in the event of non-payment to a
subcontractor or supplier.  In the event of a judgment, the
requesting agency would be required to make payment to the
injured party.

R33-5-401.  Construction Contract Clauses:  Introduction.
The contract clauses presented in this rule are promulgated

for use in construction contracts in accordance with Section
63G-6-601(Contract Clauses) of the Utah Procurement Code.
Alternative clauses are provided in one instance to permit
accommodation of differing contract situations.

R33-5-402.  Mandatory Construction Contract Clauses.
The following construction contract clauses shall be

included in all construction contracts: R33-5-420 Changes
Clause; R33-5-440 Suspension of Work Clause; R33-5-460
Price Adjustment Clause; R33-5-470 Claims Based on a
Procurement Officer's Actions or Omissions Clause; R33-5-480
Default Delay - Time Extension Clause; R33-5-495 Termination
for Convenience Clause; R33-5-497 Remedies Clause.

R33-5-403.  Optional Construction Contract Clauses.
The following construction contract clauses may optionally

be used in appropriate contracting situations: R33-5-430
Variations in Estimated Quantities Clause; R33-5-450 Differing
Site Conditions Clause; R33-5-490 Liquidated Damages Clause.

R33-5-410.  Construction Contract Clauses:  Revisions to
Contract Clauses.

The clauses set forth in this rule may be varied for use in a
particular contract when, pursuant to the provisions of Section
63G-6-601 (Contract Clauses) of the Utah Procurement Code,
the Chief Procurement Officer or the head of a Purchasing
Agency makes a written determination describing the
circumstances justifying the variation or variations.

Any material variation from these clauses shall be
described in the solicitation documents in substantially the
following form:

"Clause No. ....., entitled ................, is not a part of the
general terms and conditions of this contract, and has been
replaced by Special Clause No. ....., entitled .................  Your
attention is specifically directed to this clause."

R33-5-420.  Construction Contract Clauses:  Changes
Clause.

"CHANGES
(1) Change Order.  The Procurement Officer, at any time,

and without notice to the sureties, in a signed writing designated
or indicated to be a change order, may order:

(a)  changes in the work within the scope of the contract;
and

(b)  changes in the time for performance of the contract that
do not alter the scope of the contract.

(2)  Adjustment of Price or Time for Performance.  If any
such change order increases or decreases the contractor's cost of,
or the time required for, performance of any part of the work
under this contract, whether or not changed by the order, an
adjustment shall be made and the contract modified in writing
accordingly.  Any adjustment in contract price made pursuant to
this clause shall be determined in accordance with the Price
Adjustment Clause of this contract.

Failure of the parties to agree to an adjustment shall not
excuse a contractor from proceeding with the contract as
changed, provided that the State promptly and duly make such
provisional adjustments in payments or time for performance as
may be reasonable.  By proceeding with the work, the contractor
shall not be deemed to have prejudiced any claim for additional
compensation, or an extension of time for completion.

(3)  Written Certification.  The contractor shall not perform
any change order which increases the contract amount unless it
bears, or the contractor has separately received, a written
certification, signed by the fiscal officer of the entity responsible
for funding the project or the contract or other official
responsible for monitoring and reporting upon the status of the
costs of the total project or contract budget that funds are
available therefor; and, if acting in good faith, the contractor
may rely upon the validity of such certification.

(4)  Time Period for Claim.  Within 30 days after receipt of
a written change order under Paragraph (1) (Change Order) of
this clause, unless such period is extended by the Procurement
Officer in writing, the contractor shall file notice of intent to
assert a claim for an adjustment.

(5)  Claim Barred after Final Payment.  No claim by the
contractor for an adjustment hereunder shall be allowed if notice
is not given prior to final payment under this contract.

(6)  Claims Not Barred.  In the absence of such a change
order, nothing in this clause shall restrict the contractor's right
to pursue a claim arising under the contract, if pursued in
accordance with the clause entitled 'Claims Based on a
Procurement Officer's Actions or Omissions Clause' or for
breach of contract."

R33-5-430.  Construction Contract Clauses:  Variations in
Estimated Quantities Clause.

The following clause shall be inserted only in those
construction contracts which contain estimated quantity items:

"VARIATIONS IN ESTIMATED QUANTITIES
(1)  Variations Requiring Adjustments.  Where the quantity

of a pay item in this contract is an estimated quantity and where
the actual quantity of such pay item varies more than 15% above
or below the estimated quantity stated in this contract, an
adjustment in the contract price shall be made upon demand of
either party.  The adjustment shall be based upon any increase
or decrease in costs due solely to the variation above 15% or
below 85% of the estimated quantity.  If the quantity variation
is such as to cause an increase in the time necessary for
completion, the Procurement Officer shall, upon receipt of a
timely written request for an extension of time, prior to the date
of final settlement of the contract, ascertain the facts and make
such adjustment for extending the completion date as in the
judgment of the Procurement Officer the findings justify.

(2)  Adjustments of Price.  Any adjustment in contract
price made pursuant to this clause shall be determined in
accordance with the Price Adjustment Clause of this contract."

R33-5-440.  Construction Contract Clauses:  Suspension of
Work Clause.

"SUSPENSION OF WORK
(1)  Suspension for Convenience.  The Procurement

Officer may order the contractor in writing to suspend, delay, or
interrupt all or any part of the work for such period of time as
the Procurement Officer may determine to be appropriate for the
convenience of the State.

(2)  Adjustment of Cost.  If the performance of all or any
part of the work is, for an unreasonable period of time,
suspended, delayed, or interrupted by an act of the Procurement
Officer in the administration of this contract, or by the failure of
the Procurement Officer to act within the time specified in this
contract (or if no time is specified, within reasonable time), an
adjustment shall be made for any increase in the cost of
performance of this contract necessarily caused by such
unreasonable suspension, delay, or interruption and the contract
modified in writing accordingly.  However, no adjustment shall
be made under this clause for any suspension, delay, or
interruption to the extent:

(a)  that performance would have been so suspended,
delayed, or interrupted by any other cause, including the fault or
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negligence of the contractor; or
(b)  for which an adjustment is provided for or excluded

under any other provision of this contract.
(3)  Time Restriction on Claim.  No claim under this clause

shall be allowed:
(a)  for any costs incurred more than 20 days before the

contractor shall have notified the Procurement Officer in writing
of the act or failure to act involved (but this requirement shall
not apply as to a claim resulting from a suspension order); and

(b)  unless the claim is asserted in writing as soon as
practicable after the termination of such suspension, delay, or
interruption, but not later than the date of final payment under
the contract.

(4)  Adjustments of Price.  Any adjustment in contract price
made pursuant to this clause shall be determined in accordance
with the Price Adjustment Clause of this contract."

R33-5-450.  Construction Contract Clauses:  Differing Site
Conditions Clause.

Set forth below are alternative differing site conditions
clauses to be used as appropriate.

(ALTERNATIVE A)
"DIFFERING SITE CONDITIONS: PRICE

ADJUSTMENTS
(1)  Notice.  The contractor shall promptly, and before such

conditions are disturbed, notify the Procurement Officer of:
(a)  subsurface or latent physical conditions at the site

differing materially from those indicated in this contract; or
(b)  unknown physical conditions at the site, of an unusual

nature, differing materially from those ordinarily encountered
and generally recognized as inherent in work of the character
provided for in this contract.

(2)  Adjustments of Price or Time for Performance.  After
receipt of such notice, the Procurement Officer shall promptly
investigate the site, and if it is found that such conditions do
materially so differ and cause an increase in the contractor's cost
of, or the time required for, performance of any part of the work
under this contract, whether or not changed as a result of such
conditions, an adjustment shall be made and the contract
modified in writing accordingly.  Any adjustment in contract
price made pursuant to this clause shall be determined in
accordance with the Price Adjustment Clause of this contract.

(3)  Timeliness of Claim.  No claim of the contractor under
this clause shall be allowed unless the contractor has given the
notice required in this clause; provided, however, that the time
prescribed therefor may be extended by the Procurement Officer
in writing.

(4)  No Claim After Final Payment.  No claim by the
contractor for an adjustment thereunder shall be allowed if
asserted after final payment under this contract.

(5)  Knowledge. Nothing contained in this clause shall be
grounds for an adjustment in compensation if the contractor had
actual knowledge of the existence of such conditions prior to the
submission of bids."

(END OF ALTERNATIVE A)
(ALTERNATIVE B)
" S I T E  C O N D I T I O N S  C O N T R A C T O R ' S

RESPONSIBILITY
The contractor accepts the conditions at the construction

site as they eventually may be found to exist and warrants and
represents that the contract can and will be performed under
such conditions, and that all materials, equipment, labor, and
other facilities required because of any unforeseen conditions
(physical or otherwise) shall be wholly at the contractor's own
cost and expense, anything in this contract to the contrary
notwithstanding."

(END OF ALTERNATIVE B)

R33-5-460.  Construction Contract Clauses:  Price

Adjustment Clause.
"PRICE ADJUSTMENT
(1)  Price Adjustment Methods.  Any adjustment in

contract price pursuant to clauses in this contract shall be made
in one or more of the following ways:

(a)  by agreement on a fixed price adjustment before
commencement of the pertinent performance or as soon
thereafter as practicable;

(b)  by unit prices specified in the contract or subsequently
agreed upon;

(c)  by the costs attributable to the event or situation
covered by the clause, plus appropriate profit or fee, all as
specified in the contract or subsequently agreed upon;

(d)  in such other manner as the parties may mutually
agree; or

(e)  in the absence of agreement between the parties, by a
unilateral determination by the Procurement Officer of costs
attributable to the event or situation covered by the clause, plus
appropriate profit or fee, all as computed by the Procurement
Officer in accordance with generally accepted accounting
principles and applicable sections of the rules promulgated
under Section 63G-6-415(Cost Principles) and subject to the
provisions of Part H (Legal and Contractual Remedies) of the
Utah Procurement Code.

(2)  Submission of Cost or Pricing Data.  The contractor
shall submit cost or pricing data for any price adjustments
subject to the provisions of Section 63G-6-415 (Cost Principles)
of the Utah Procurement Code."

R33-5-470.  Construction Contract Clauses:  Claims Based
on a Procurement Officer's Actions or Omissions Clause.

"CLAIMS BASED ON A PROCUREMENT OFFICER'S
ACTIONS OR OMISSIONS
(1)  Notice of Claim.  If any action or omission on the part

of a Procurement Officer or designee of such officer, requiring
performance changes within the scope of the contract constitutes
the basis for a claim by the contractor for additional
compensation, damages, or an extension of time for completion,
the contractor shall continue with performance of the contract
in compliance with the directions or orders of such officials, but
by so doing, the contractor shall not be deemed to have
prejudiced any claim for additional compensation, damages, or
an extension of time for completion; provided:

(a)  the contractor shall have given written notice to the
Procurement Officer or designee of such officer:

(i)  prior to the commencement of the work involved, if at
that time the contractor knows of the occurrence of such action
or omission;

(ii)  within 30 days after the contractor knows of the
occurrence of such action or omission, if the contractor did not
have such knowledge prior to the commencement of the work;
or

(iii)  within such further time as may be allowed by the
Procurement Officer in writing.

This notice shall state that the contractor regards the act or
omission as a reason which may entitle the contractor to
additional compensation, damages, or an extension of time.  The
Procurement Officer or designee of such officer, upon receipt of
such notice, may rescind such action, remedy such omission, or
take such other steps as may be deemed advisable in the
discretion of the Procurement Officer or designee of such
officer;

(b)  the notice required by Subparagraph (a) of this
Paragraph describes as clearly as practicable at the time the
reasons why the contractor believes that additional
compensation, damages, or an extension of time may be
remedies to which the contractor is entitled; and

(c)  the contractor maintains and, upon request, makes
available to the Procurement Officer within a reasonable time,
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detailed records to the extent practicable, of the claimed
additional costs or basis for an extension of time in connection
with such changes.

(2)  Limitation of Clause.  Nothing herein contained,
however, shall excuse the contractor from compliance with any
rules of law precluding any State officers and any contractors
from acting in collusion or bad faith in issuing or performing
change orders which are clearly not within the scope of the
contract.

(3)  Adjustments of Price.  Any adjustment in the contract
price made pursuant to this clause shall be determined in
accordance with the Price Adjustment Clause of this contract."

R33-5-480.  Construction Contract Clauses:  Default-Delay-
Time Extensions Clause.

" TE R M I N ATION F O R  D E F AU LT  F O R
NONPERFORMANCE OR DELAY DAMAGES FOR
DELAY-TIME EXTENSIONS

(1)  Default.  If the contractor refuses or fails to prosecute
the work, or any separable part thereof, with such diligence as
will assure its completion within the time specified in this
contract, or any extension thereof, fails to complete said work
within such time, or commits any other substantial breach of this
contract, and further fails within (14) days after receipt of
written notice from the Procurement Officer to commence and
continue correction of such refusal or failure with diligence and
promptness, the Procurement Officer may, by written notice to
the contractor, declare the contractor in breach and terminate the
contractor's right to proceed with the work or such part of the
work as to which there has been delay.  In such event the State
may take over the work and prosecute the same to completion,
by contract or otherwise, and may take possession of, and utilize
in completing the work, such materials, appliances, and plant as
may be on the site of the work and necessary therefor.  Whether
or not the contractor's right to proceed with the work is
terminated, the contractor and the contractor's sureties shall be
liable for any damage to the State resulting from the contractor's
refusal or failure to complete the work within the specified time.

(2)  Liquidated Damages Upon Termination.  If fixed and
agreed liquidated damages are provided in the contract, and if
the State so terminates the contractor's right to proceed, the
resulting damage will consist of such liquidated damages for
such reasonable time as may be required for final completion of
the work.

(3)  Liquidated Damages in Absence of Termination.  If
fixed and agreed liquidated damages are provided in the
contract, and if the State does not terminate the contractor's right
to proceed, the resulting damage will consist of such liquidated
damages until the work is completed or accepted.

(4)  Time Extension.  The contractor's right to proceed shall
not be so terminated nor the contractor charged with resulting
damage if:

(a)  the delay in the completion of the work arises from
causes such as: acts of God; acts of the public enemy; acts of the
State and any other governmental entity in either a sovereign or
contractual capacity; acts of another contractor in the
performance of a contract with the State; fires; floods;
epidemics; quarantine restrictions; strikes or other labor
disputes; freight embargoes; unusually severe weather; delays of
subcontractors due to causes similar to those set forth above; or
shortage of materials; provided, however, that no extension of
time will be granted for a delay caused by a shortage of
materials, unless the contractor furnishes to the Procurement
Officer proof that the contractor has diligently made every effort
to obtain such materials from all known sources within
reasonable reach of the work, and further proof that the inability
to obtain such materials when originally planned did in fact
cause a delay in final completion of the entire work which could
not be compensated for by revising the sequence of the

contractor's operations; and
(b)  the contractor, within ten days from the beginning of

any such delay (unless the Procurement Officer grants a further
period of time before the date of final payment under the
contract), notifies the Procurement Officer in writing of the
causes of delay.  The Procurement Officer shall ascertain the
facts and the extent of the delay and extend the time for
completing the work when, in the judgment of the Procurement
Officer, the findings of fact justify such an extension.

(5)  Erroneous Termination for Default.  If, after notice of
termination of the contractor's right to proceed under the
provisions of this clause, it is determined for any reason that the
contractor was not in default under the provisions of this clause,
or that the delay was excusable under the provisions of this
clause, the rights and obligations of the parties shall, if the
contract contains a clause providing for termination for
convenience of the State, be the same as if the notice of
termination had been issued pursuant to such clause.  If, in the
foregoing circumstances, this contract does not contain a clause
providing for termination for convenience of the State, the
contract shall be adjusted to compensate for such termination
and the contract modified accordingly.

(6)  Additional Rights and Remedies.  The rights and
remedies of the (State) provided in this clause are in addition to
any other rights and remedies provided by law or under this
contract."

R33-5-490.  Construction Contract Clauses:  Liquidated
Damages Clause.

The following clause may be used in construction contracts
when it is difficult to determine with reasonable accuracy
damage to the State due to delays caused by late contractor
performance or nonperformance.

"LIQUIDATED DAMAGES
When the contractor fails to complete the work or any

portion of the work within the time or times fixed in the contract
or any extension thereof, the contractor shall pay to the State ($)
per calendar day of delay pursuant to the clause of this contract
entitled, 'Termination for Default for Nonperformance or Delay-
Damages for Delay-Time Extensions.'"

R33-5-495.  Construction Contract Clauses:  Termination
for Convenience Clause.

"TERMINATION FOR CONVENIENCE
(1)  Termination.  The Procurement Officer may, when the

interests of this State so require, terminate this contract in whole
or in part, for the convenience of the State.  The Procurement
Officer shall give written notice of the termination to the
contractor specifying the part of the contract terminated and
when termination becomes effective,

(2) Contractor's Obligations.  The contractor shall incur no
further obligations in connection with the terminated work and
on the date set in the notice of termination the contractor will
stop work to the extent specified.  The contractor shall also
terminate outstanding orders and subcontracts as they relate to
the terminated work.  The contractor shall settle the liabilities
and claims arising out of the termination of subcontracts and
orders connected with the terminated work.  The Procurement
Officer may direct the contractor to assign the contractor's right,
title, and interest under terminated orders or subcontracts to the
State.  The contractor shall still complete the work not
terminated by the notice of termination and may incur
obligations as necessary to do so.

(3) Right to Construction and Supplies.  The Procurement
Officer may require the contractor to transfer title and deliver to
the State in the manner and to the extent directed by the
Procurement Officer:

(a)  any completed construction; and
(b)  such partially completed construction, supplies,
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materials, parts, tools, dies, jigs, fixtures, plans, drawings,
information, and contract rights (hereinafter called "construction
material") as the contractor has specifically produced or
specially acquired for the performance of the terminated part of
this contract.

The contractor shall protect and preserve property in the
possession of the contractor in which the State has an interest.
If the Procurement Officer does not exercise this right, the
contractor shall use best efforts to sell such construction,
supplies, and construction materials in accordance with the
standards of Uniform Commercial Code Section 2-706. (U.C.C.
SS2-706 is quoted in the Editorial Note at the end of this
Section.) This in no way implies that the State has breached the
contract by exercise of the Termination for Convenience Clause.

(4)  Compensation.
(a)  The contractor shall submit a termination claim

specifying the amounts due because of the termination for
convenience together with cost or pricing data, submitted to the
extent required by Section 63G-6-415 (Cost or Pricing Data) of
the Utah Procurement Code, bearing on such claim.  If the
contractor fails to file a termination claim within one year from
the effective date of termination, the Procurement officer may
pay the contractor, if at all, an amount set in accordance with
Subparagraph (c) of this Paragraph.

(b)  The Procurement Officer and the contractor may agree
to a settlement provided the contractor has filed a termination
claim supported by cost or pricing data submitted as required by
Section 63G-6-601(Cost or Pricing Data) of the Utah
Procurement Code and that the settlement does not exceed the
total contract price plus settlement costs reduced by payments
previously made by the State, the proceeds of any sales of
construction, supplies, and construction materials under
Paragraph (3) of this clause, and the contract price of the work
not terminated.

(c)  Absent complete agreement under Subparagraph (b) of
this paragraph, the Procurement Officer shall pay the contractor
the following amounts, provided payments under Subparagraph
(b) shall not duplicate payments under this paragraph:

(i)  with respect to all contract work performed prior to the
effective date of the notice of termination, the total (without
duplication of any items) of:

(A)  the cost of such work plus a fair and reasonable profit
on such portion of the work (such profit shall not include
anticipatory profit or consequential damages) less amounts paid
or to be paid for completed portions of such work; provided,
however, that if it appears that the contractor would have
sustained a loss if the entire contract would have been
completed, no profit shall be allowed or included and the
amount of compensation shall be reduced to reflect the
anticipated rate of loss;

(B)  costs of settling and paying claims arising out of the
termination of subcontracts or orders pursuant to paragraph (2)
of this clause.  These costs shall not include costs paid in
accordance with subparagraph (c)(i)(A) of this paragraph;

(C)  the reasonable settlement costs of the contractor
including accounting, legal, clerical, and other expenses
reasonably necessary for the preparation of settlement claims
and supporting data with respect to the terminated portion of the
contract and for the termination and settlement of subcontracts
thereunder, together with reasonable storage, transportation, and
other costs incurred in connection with the protection or
disposition of property allocable to the terminated portion of
this contract.

The total sum to be paid the contractor under this
paragraph shall not exceed the total contract price plus the
reasonable settlement costs of the contractor reduced by the
amount of any sales of construction, supplies, and construction
materials under paragraph (3) of this clause, and the contract
price of work not terminated.

(d)  Cost claimed, agreed to, or established under
subparagraphs (b) and (c) of this paragraph shall be in
accordance with R33-3-8."

R33-5-497.  Construction Contract Clauses:  Remedies
Clause.

"REMEDIES
Any dispute arising under or out of this contract is subject

to the provisions of Part H (Legal and Contractual Remedies) of
the Utah Procurement Code."

R33-5-510.  Application.
The provisions of this section apply to every procurement

of services within the scope of the practice of architecture as
defined by Section 58-3a-102, or professional engineering as
defined in Section 58-22-102, except as authorized by Section
R33-3-4 and Section R33-3-5.

R33-5-520.  Policy.
It is the policy of this State to:
(a)  give public notice of all requirements for architect-

engineer services except as noted in Sections R33-5-510 and
R33-5-530 and

(b)  negotiate contracts for these services on the basis of
demonstrated competence and qualification for the type of
service required, and at fair and reasonable prices.

R33-5-525.  Annual Statement of Qualifications and
Performance Data.

The Chief Procurement Officer, the head of a Purchasing
Agency, or a designee of either officer shall request firms
engaged in providing architect-engineer services to annually
submit a statement of qualifications and performance data which
should include the following:

(a)  the name of the firm and the location of all of its
offices, specifically indicating the principal place of business,

(b)  the age of the firm and its average number of
employees over the past five years,

(c)  the education, training, and qualifications of members
of the firm and key employees,

(d)  the experience of the firm reflecting technical
capabilities and project experience,

(e)  the names of five clients who may be contacted,
including at least two for whom services were rendered in the
last year,

(f)  any other pertinent information regarding qualifications
and performance data requested by the Procurement Officer.

A standard form or format may be developed for these
statements of qualifications and performance data.  Firms may
amend statements of qualifications and performance data at any
time by filing a new statement.

R33-5-527.  Billing Rate Survey.
The Consulting Engineers Council of Utah and the local

chapter of the American Institute of Architects will provide the
results of an annual survey on billing rates within their
respective disciplines to the chief procurement officer prior to
April 1 each year.  This information will then be made available
to all public procurement units.

R33-5-530.  Small Purchases of Architect-Engineer Services.
When the procurement of Architect-Engineer Services is

estimated to be less than $50,000, the procurement officer may
select the provider directly from either the list of firms who have
submitted annual statements of qualifications and performance
data, or from other qualified firms if necessary.  If the
procurement is estimated to exceed $50,000 then the selection
method prescribed by the following sections apply.
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R33-5-540.  Architect-Engineer Selection Committee.
The Chief Procurement Officer, or designee, shall

designate members of the Architect-Engineer Selection
Committee.  The selection committee must consist of at least
three members, where possible at least one of which is well
qualified in the professions of architecture or engineering, as
appropriate.

The Chief Procurement Officer, or designee, shall
designate one member of the committee as chair and to act as
the Procurement Officer to coordinate the negotiations of a
contract with the most qualified firm in accordance with Section
63G-6-704 of the Utah Procurement Code.

R33-5-550.  Public Notice.
Public notice for architect-engineer services shall be given

by the Procurement Officer as provided in R33-3-104.  The
notice shall be published sufficiently in advance of when
responses must be received in order that firms have an adequate
opportunity to respond to the solicitation, but not less than the
time required by R33-3-102.  The notice shall contain a brief
statement of the services required which adequately describes
the project, the closing date for submissions and how specific
information on the project may be obtained.

R33-5-560.  Request for Statements of Interest.
A request for statements of interest (SOI) shall be prepared

which describes the state's requirements and sets forth the
evaluation criteria.  It shall be distributed upon request and
payment of a fee.

The request for statements of interest (SOI) shall include
notice of any conference to be held and the criteria to be used in
evaluating the statements of interest, qualifications and
performance data and selecting firms, including:

(a)  competence to perform the services as reflected by
technical training and education, general experience, experience
in providing the required services and the qualifications and
competence of persons who would be assigned to perform the
services.

(b)  ability to perform the services as reflected by workload
and the availability of adequate personnel, equipment, and
facilities to perform the services expeditiously, and

(c)  past performance as reflected by the evaluations of
private persons and officials of other governmental entities that
have retained the services of the firm with respect to factors such
as control of costs, quality of work, and an ability to meet
deadlines.

R33-5-570.  Definition of Scope of Work.
Prior to initiating a request for SOI for architect-engineer

services the using agency shall define the scope of the services.
The scope definition shall be sufficient to define the work
expected, as detailed as possible and the scope definition shall
be the basis for the negotiation process.  However the scope may
be modified if necessary during final negotiations.

R33-5-580.  Evaluation of Statements of Interest,
Qualifications and Performance Data.

The selection committee shall evaluate:
(a)  annual statement of qualifications and performance

data submitted under Section R33-5-525;
(b)  statements that may be submitted in response to the

request for SOI for architect-engineer services, including
proposals for joint ventures; and

(c)  supplemental statements of qualifications and
performance data, if their submission was required.

All statements and supplemental statements of
qualifications and performance data shall be evaluated in light
of the criteria set forth in the request for SOI for architect-
engineering services.

R33-5-590.  Selection of Firms for Discussions.
The selection committee shall select for discussions no

fewer than three firms evaluated as being professionally and
technically qualified unless fewer than three firms responded to
the request for SOI.  The Procurement Officer shall notify each
firm in writing of the date, time, and place of discussions, and,
if necessary, shall provide each firm with additional information
on the project and the services required.  This discussion phase
may be waived if the evaluation of the statements of interest,
qualifications and performance data indicate that one firm is
clearly most qualified and if the scope and nature of the services
are clearly defined.

R33-5-600.  Discussions.
Following evaluation of the statements of interest,

qualifications and performance data, the selection committee
shall hold discussions with the firms selected pursuant to section
R33-45-590 regarding the proposed contract.  The purposes of
these discussions shall be to:

(a)  determine each firm's general capabilities and
qualifications for performing the contract; and

(b)  explore the scope and nature of the required services
and the relative utility of alternative methods of approach.

R33-5-610.  Selection of the Most Qualified Firms.
After discussions, the selection committee shall reevaluate

and select, in order of preference, the firms which it deems to be
the most highly qualified to provide the required services.  The
selection committee shall document the selection process
indicating how the evaluation criteria were applied to determine
the ranking of the most highly qualified firms.

R33-5-620.  Negotiation and Award of Contract.
The Procurement Officer shall negotiate a contract with the

most qualified firm for the required services at compensation
determined to be fair and reasonable to the State.  Contract
negotiations shall be directed toward:

(a)  making certain that the firm has a clear understanding
of the scope of the work, specifically, the essential requirements
involved in providing the required services;

(b)  determining that the firm will make available the
necessary personnel and facilities to perform the services within
the required time, and

(c)  agreeing upon compensation which is fair and
reasonable, taking into account the estimated value, scope,
complexity, and nature of the required services.

R33-5-630.  Failure to Negotiate Contract with the Most
Qualified Firm.

(a)  If fair and reasonable compensation, contract
requirements, and contract documents cannot be agreed upon
with the most qualified firm, the Procurement Officer shall
advise the firm in writing of the termination of negotiations.

(b)  Upon failure to negotiate a contract with the most
qualified firm, the Procurement Officer shall enter into
negotiations with the next most qualified firm.  If fair and
reasonable compensation, contract requirements, and contract
documents can be agreed upon, then the contract shall be
awarded to that firm.  If negotiations again fail, negotiations
shall be terminated as provided in R33-5-630(a) of this section
and commenced with the next most qualified firm.

R33-5-640.  Notice of Award.
Written notice of the award shall be sent to the firm with

whom the contract is successfully negotiated.  Each firm with
whom discussions were held shall be notified of the award.
Notice of the award shall be made available to the public.

R33-5-650.  Failure to Negotiate Contract with Firms
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Initially Selected as Most Qualified.
Should the Procurement Officer be unable to negotiate a

contract with any of the firms initially selected as the most
highly qualified firms. additional firms shall be selected in
preferential order based on their respective qualifications, and
negotiations shall continue in accordance with section R33-5-
630 until an agreement is reached and the contract awarded.

KEY:  government purchasing
May 27, 2003 63G-6-101 et seq.
Notice of Continuation November 23, 2007
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R33.  Administrative Services, Purchasing and General
Services.
R33-7.  Cost Principles.
R33-7-101.  Applicability of Cost Principles.

(1)  Application.  This subpart contains cost principles and
procedures to be used as guidance in:

(a)  establishment of contract cost estimates and prices
under contracts made by competitive sealed proposals where the
award may not be based on adequate price competition, sole
source procurement, contracts for certain services, or architect-
engineer services;

(b)  establishment of price adjustments for contract
changes;

(c)  pricing of termination for convenience settlements; and
(d)  any other situation in which cost analysis is required.
(2)  Limitation.  Cost principles in this subpart are not

applicable to:
(a)  the establishment of prices under contracts made by

competitive sealed bidding or otherwise based on adequate price
competition rather than the analysis of individual, specific cost
elements, except that this subpart does apply to the
establishment of adjustments of price for changes made to
contracts;

(b)  prices which are fixed by law or rule;
(c)  prices which are based on established catalog prices as

defined in Section 63G-6-103(10) of the Utah Procurement
Code, or established market prices; and

(d)  stipulated unit prices.

R33-7-102.  Allowable Costs.
(1)  General.  Any contract cost proposed for estimating

purposes or invoiced for cost-reimbursement purposes shall be
allowable as provided in the contract.  The contract shall
provide that the total allowable cost of a contract is the sum of
the allowable direct costs actually incurred or, in the case of
forward pricing, the amount estimated to be incurred in the
performance of the contract in accordance with its terms, plus
the properly allocable portion of the allowable indirect costs,
less any applicable credits such as discounts, rebates, refunds,
and property disposal income.

(2)  Accounting Consistency.  All costs shall be accounted
for in accordance with generally accepted accounting principles
and in a manner that is consistent with the contractor's usual
accounting practices in charging costs to other activities.  In
pricing a proposal, a contractor shall estimate costs consistently
with cost accounting practices used in accumulating and
reporting costs.

(3)  When Allowable.  The contract shall provide that costs
shall be allowed to the extent they are:

(a)  reasonable, as defined in Section 7-103;
(b)  allocable, as defined in Section 7-104;
(c)  not made unlawful under any applicable law;
(d)  not unallowable under Section 7-105 or Section 7-106;

and
(e)  actually incurred or accrued and accounted for in

accordance with generally accepted accounting principles in the
case of costs invoiced for reimbursement.

R33-7-103.  Reasonable Costs.
Any cost is reasonable if, in its nature or amount, it does

not exceed that which would be incurred by an ordinarily
prudent person in the conduct of competitive business.  In
determining the reasonableness of a given cost, consideration
shall be given to:

(1)  whether the cost is of a type generally recognized as
ordinary and necessary for the conduct of the contractor's
business or the performance of the contract;

(2)  the restraints inherent in and the requirements imposed
by the factors generally accepted sound business practices, arm's

length bargaining, federal and state laws and regulations, and
contract terms and specifications;

(3)  the action that a prudent businessman would take
under the circumstances, considering responsibilities to the
owners of the business, employees, customers, the purchasing
agency, and the general public;

(4)  significant deviations from the contractor's established
practices which may unjustifiably increase the contract costs;
and

(5)  any other relevant circumstances.

R33-7-104.  Allocable Costs.
(1)  General.  A cost is allocable if it is assignable or

chargeable to one or more cost objectives in accordance with
relative benefits received and if it:

(a)  is incurred specifically for the contract;
(b)  benefits both the contract and other work, and can be

distributed to both in reasonable proportion to the benefits
received; or

(c)  is necessary to the overall operation of the business,
although a direct relationship to any particular cost objective
cannot be shown.

(2)  Allocation Consistency.  Costs are allocable as direct
or indirect costs.  Similar costs shall be treated consistently
either as direct costs or indirect costs except as provided by
these rules.  When a cost is treated as a direct cost in respect to
one cost objective, it and all similar costs shall be treated as a
direct cost for all cost objectives.  Further, all costs similar to
those included in any indirect cost pool shall be treated as
indirect costs.  All distributions to cost objectives from a cost
pool shall be on the same basis.

(3)  Direct Cost.  A direct cost is any cost which can be
identified specifically with a particular cost objective.  A direct
cost shall be allocated only to its specific cost objective.  To be
allowable, a direct cost must be incurred in accordance with the
terms of the contract.

(4)  Indirect Costs.
(a)  An indirect cost is one identified with more than one

cost objective.  Indirect costs are those remaining to be allocated
to the several cost objectives after direct costs have been
determined and charged directly to the contract or other work as
appropriate.  Any direct costs of minor dollar amount may be
treated as indirect costs, provided that the treatment produces
substantially the same results as treating the cost as a direct cost.

(b)  Indirect costs shall be accumulated into logical cost
groups with consideration of the reasons for incurring the costs.
Each group should be distributed to cost objectives benefiting
from the costs in the group.  Each indirect cost group shall be
distributed to the cost objectives substantially in proportion to
the benefits received by the cost objectives.  The number and
composition of the groups and the method of distribution should
not unduly complicate indirect cost allocation where
substantially the same results could be achieved through less
precise methods.

(c)  The contractor's method of distribution may require
examination when:

(i)  any substantial difference exists between the cost
patterns of the work performed under the contract and the
contractor's other work;

(ii)  any significant change occurs in the nature of the
business, the extent of subcontracting, fixed asset improvement
programs, inventories, the volume of sales and production,
manufacturing processes, the contractor's products, or other
relevant circumstances; or

(iii)  indirect cost groups developed for a contractor's
primary location are applied to off-site locations.  Separate cost
groups for costs allocable to off-site locations may be necessary
to distribute the contractor's costs on the basis of the benefits
accruing to the appropriate cost objectives.
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(d)  The base period for indirect cost allocation is the one
in which the costs are incurred and accumulated for distribution
to work performed in that period.  Normally, the base period is
the contractor's fiscal year.  A different base period may be
appropriate under unusual circumstances.  In these cases, an
appropriate period should be agreed to in advance.

R33-7-105.  Treatment of Specific Costs.
(1)  Advertising.  The only allowable advertising costs are

those for:
(a)  the recruitment of personnel;
(b)  the procurement of scarce items;
(c)  the disposal of scrap or surplus materials;
(d)  the listing of a business' name and location in a

classified directory; and
(e)  other forms of advertising as approved by the

purchasing agency when in the best interest of the agency.
(2)  Bad Debts.  Bad debts include losses arising from

uncollectible accounts and other claims, such as dishonored
checks, employee advances, and related collection and legal
costs.  All bad debt costs are unallowable.

(3)  Contingencies.
(a)  Contingency costs are contributions to a reserve

account for unforeseen costs.  Contingency costs are
unallowable except as provided in subsection (3) (b) of this
section.

(b)  For the purpose of establishing a contract cost estimate
or price in advance of performance of the contract, recognition
of uncertainties within a reasonably anticipated range of costs
may be required and is not prohibited by this subsection.
However, where contract clauses are present which serve to
remove risks from the contractor, there shall not be included in
the contract price a contingency factor for these risks.  Further,
contributions to a reserve for self-insurance in lieu of, and not
in excess of, commercially available liability insurance
premiums, are allowable as an indirect charge.

(4)  Depreciation and Use Allowances.
(a)  Depreciation and use allowances are allowable to

compensate contractors for the use of buildings, capital
improvements, and equipment.  Depreciation is a method of
allocating the acquisition cost of an asset to periods of its useful
life.  Useful life refers to the asset's period of economic
usefulness in the particular contractor's operation as
distinguished from its physical life.  Use allowances provide
compensation in lieu of depreciation or other equivalent costs.
Consequently, these two methods may not be combined to
compensate contractors for the use of any one type of property.

(b)  The computation of depreciation or use allowances
shall be based on acquisition costs.  When the acquisition costs
are unknown, reasonable estimates may be used.

(c)  Depreciation shall be computed using any generally
accepted method, provided that the method is consistently
applied and results in equitable charges considering the use of
the property.  The straight-line method of depreciation is
preferred unless the circumstances warrant some other method.
However, the purchasing agency will accept any method which
is accepted by the Internal Revenue Service.

(d)  In order to compensate the contractor for use of
depreciated, contractor-owned property which has been fully
depreciated on the contractor's books and records and is being
used in the performance of a contract, use allowances may be
allowed as a cost of that contract.  Use allowances are allowable,
provided that they are computed in accordance with an
established industry or government schedule or other method
mutually agreed upon by the parties.  If a schedule is not used,
factors to consider in establishing the allowance are the original
cost, remaining estimated useful life, the reasonable fair market
value, and the affect of any increased maintenance or decreased
efficiency.

(5)  Entertainment.
(a)  Entertainment costs include costs of amusements,

social activities, and incidental costs such as meals, beverages,
lodging, transportation, and gratuities.  Entertainment costs are
unallowable.

(b)  Nothing shall make unallowable a legitimate expense
for employee morale, health, welfare, food service, or lodging
cost; except that, where a net profit is generated by employer
related services, it shall be treated as a credit as provided in
Section 7-207.  This section shall not make unallowable costs
incurred for meetings or conferences, including costs of food,
rental facilities, and transportation where the primary purpose
of incurring cost is the dissemination of technical information
or the stimulation of production.

(6)  Fines and Penalties.  Fines and penalties include all
costs incurred as the result of violations of or failure to comply
with federal, state, and local laws and rules.  Fines and penalties
are unallowable costs unless incurred as a direct result of
compliance with specific provisions of the contract or written
instructions of the procurement officer.  To the extent that
workman's compensation is considered by state law to constitute
a fine or penalty, it shall not be an allowable cost under this
subsection.

(7)  Gifts, Contributions, and Donations.  A gift is property
transferred to another person without the other person providing
return consideration of equivalent value.  Reasonable costs for
employee morale, health, welfare, food services, or lodging are
not gifts and are allowable.  Contributions and donations are
property transferred to a nonprofit institution which are not
transferred in exchange for supplies or services of equivalent
fair market value rendered by a nonprofit institution.  Gifts,
contributions, and donations are unallowable.

(8)  Interest Costs.
(a)  Interest is a cost of borrowing.  Interest is not

allowable except as provided in subsection (8)(b) of this section.
(b)  Interest costs on contractor claims for payments due

under purchasing agency contracts shall be allowable as
provided in Section 63G-6-820 of the Utah Procurement Code.

(9)  Losses Incurred Under Other Contracts.  A loss is the
excess of costs over income earned under a particular contract.
Losses may include both direct and indirect costs.  A loss
incurred under one contract may not be charged to any other
contract.

(10)  Material Costs.
(a)  Material costs are the costs of all supplies, including

raw materials, parts, and components whether acquired by
purchase from an outside source or acquired by transfer from
any division, subsidiary, or affiliate under the common control
of the contractor, which are acquired in order to perform the
contract.  Material costs are allowable, subject to subsection
10(b) and subsection 10(c) of this section.  In determining
material costs, consideration shall be given to reasonable
spoilage, reasonable inventory losses and reasonable overages.

(b)  Material costs shall include adjustments for all
available discounts, refunds, rebates and allowances which the
contractor reasonably should take under the circumstances, and
for credits for proceeds the contractor received or reasonably
should receive from salvage and material returned to suppliers.

(c)  Allowance for all materials transferred from any
division including the division performing the contract,
subsidiary, or affiliate under the common control of the
contractor shall be made on the basis of costs incurred by the
transferor determined in accordance with these cost principles
rules, except that double charging of indirect costs is
unallowable, except the transfer may be made at the established
price provided that the price of materials is not determined to be
unreasonable by the procurement officer and the price is not
higher than the transferor's current sales price to its most
favored customer for a like quantity under similar payment and
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delivery conditions and:
(i)  the price is established either by the established catalog

price, as defined in Section 63G-6-103(10) of the Utah
Procurement Code; or

(ii)  by the lowest price offer obtained as a result of
competitive sealed bidding or competitive sealed proposals
conducted with other businesses that normally produce the item
in similar quantities.

(11)  Taxes.
(a)  Except as limited in subsection 11(b) of this section, all

taxes which the contractor is required to pay and which are paid
and accrued in accordance with generally accepted accounting
principles are allowable.

(b)  The following costs are unallowable:
(i)  federal income taxes and federal excess profit taxes;
(ii)  all taxes from which the contractor could have

obtained an exemption, but failed to do so, except where the
administrative cost of obtaining the exemption would have
exceeded the tax savings realized from the exemption;

(iii)  any interest, fines, or penalties paid on delinquent
taxes unless incurred at the written direction of the procurement
officer; and

(iv)  income tax accruals designed to account for the tax
effects of differences between taxable income and pretax income
as reflected by the contractor's books of account and financial
statements.

(c)  Any refund of taxes which were allowed as a direct cost
under the contract shall be credited to the contract.  Any refund
of taxes which were allowed as an indirect cost under a contract
shall be credited to the indirect cost group applicable to any
contracts being priced or costs being reimbursed during the
period in which the refund is made.

(d)  Direct government charges for services such as water,
or capital improvements such as sidewalks, are not considered
taxes and are allowable costs.

R33-7-106.  Costs Requiring Prior Approval to be Allowable.
(1)  General.  The costs described in subsections (2), (3),

(4), and (5) of this section are allowable as direct costs to cost-
reimbursement type contracts to the extent that they have been
approved in advance by the procurement officer.  In other
situations those costs are negotiable in accordance with general
standards.

(2)  Pre-Contract Costs.  Pre-contract costs are those
incurred prior to the effective date of the contract directly
pursuant to, and in anticipation of, the award of the contract.
These costs are allowable to the extent that they would have
been allowable if incurred after the date of the contract;
provided that, in the case of a cost-reimbursement type contract,
a special provision must be inserted in the contract setting forth
the period of time and maximum amount of cost which will be
covered as allowable pre-contract costs.

(3)  Bid and Proposal Costs.  Bid and proposal costs are the
costs incurred in preparing, submitting, and supporting bids and
proposals.  Reasonable ordinary bid and proposal costs are
allowable as indirect costs.  Bid and proposal costs are
allowable as direct costs only to the extent that they are
specifically permitted by a provision of the contract or
solicitation document.  Where bid and proposal costs are
allowable as direct costs, to avoid double accounting, the same
bid and proposal costs shall not be charged as indirect costs.

(4)  Insurance.
(a)  Insurance costs are the costs of obtaining insurance in

connection with performance of the contract or contributions to
a reserve account for the purpose of self-insurance.  Ordinary
and necessary insurance costs are allowable in accordance with
these cost principles.  Self-insurance contributions are allowable
only to the extent of the cost to the contractor to obtain similar
insurance.

(b)  Insurance costs may be approved as a direct cost only
if the insurance is specifically required for the performance of
the contract.

(c)  Actual losses which should reasonably have been
covered by permissible insurance or were expressly covered by
self insurance are unallowable unless the parties expressly agree
otherwise in the terms of the contract.

(5)  Litigation Costs.  Litigation costs include all filing
fees, legal fees, expert witness fees, and all other costs involved
in litigating claims in court or before an administrative board.
Litigation costs are allowable as indirect costs in accordance
with these rules, except that costs incurred in litigation against
the purchasing agency are unallowable.

R33-7-107.  Applicable Credits.
(1)  Definitions and Examples.  Applicable credits are

receipts or price reductions which offset or reduce expenditures
allocable to contracts as direct or indirect costs.  Examples
include purchase discounts, rebates, allowance, recoveries or
indemnification for losses, sale of scrap and surplus equipment
and materials, adjustments for overpayments or erroneous
charges, and income from employee recreational or incidental
services and food sales.

(2)  Reducing Costs.  Credits shall be applied to reduce
related direct or indirect costs.

(3)  Refund.  The purchasing agency shall be entitled to a
cash refund if the related expenditures have been paid to the
contractor under a cost-reimbursement type contract.

R33-7-108.  Advance Agreements.
(1)  Purpose.  Both the purchasing agency and the

contractor should seek to avoid disputes and litigation arising
from potential problems by providing in the terms of the
contract the treatment to be accorded special or unusual costs.

(2)  Procedure Required.  Advance agreements may be
negotiated either before or after contract award, but shall be
negotiated before a significant portion of the cost covered by the
agreement has been incurred.  Advance agreements shall be in
writing, executed by both contracting parties, and incorporated
in the contract.

(3)  Limitation on Costs Covered.  An advance agreement
shall not provide for any treatment of costs inconsistent with
these rules unless a determination has been made pursuant to
Section 7-210.

R33-7-109.  Use of Federal Cost Principles.
(1)  Cost Negotiations.  In dealing with contractors

operating according to federal cost principles, such as Defense
Acquisition Regulation, 48 CFR 901 (1993), or Federal
Procurement Regulations, 48 CFR 901 (1993), the procurement
officer, after notifying the contractor, may use the federal cost
principles as guidance in contract negotiations, subject to
subsection (2) of this section.

(2)  Incorporation of Federal Cost Principles; Conflicts
Between Federal Principles and this Part.

(a)  In contracts not awarded under a program which is
funded by federal assistance funds, the procurement officer may
explicitly incorporate federal cost principles into a solicitation
and thus into any contract awarded pursuant to that solicitation.
The procurement officer and the contractor by mutual agreement
may incorporate federal cost principles into a contract during
negotiation or after award.  In either instance, the language
incorporating the federal cost principles shall clearly state that
to the extent federal cost principles conflict with the rules issued
pursuant to Section 63G-6-415(1), the state rules shall control.

(b)  In contracts awarded under a program which is
financed in whole or in part by federal assistance funds, all
requirements set forth in the assistance document including
specified federal cost principles, must be satisfied.  To the
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extent that the cost principles specified in the grant document
conflict with the cost principles issued pursuant to Section 63G-
6-415(1) of the Utah Procurement Code, the cost principles
specified in the grant shall control.

R33-7-110.  Authority to Deviate from Cost Principles.
If a procurement officer desires to deviate from the cost

principles set forth in these rules, a written determination shall
be made by the officer specifying the reasons for the deviation.

KEY:  government purchasing
1988 63G-6
Notice of Continuation October 3, 2003
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R33.  Administrative Services, Purchasing and General
Services.
R33-8.  Property Management.
R33-8-101.  Quality Assurance, Inspection, and Testing.

The procurement officer shall take steps to ascertain or
verify that supplies, services, or construction items conform to
specifications.  In performing this duty, the procurement officer
may establish inspection and testing facilities, employ inspection
personnel, enter into arrangements for the joint or cooperative
use of laboratories, and contract with others for inspection or
testing work as needed.  In accordance with section 63G-6-205,
the procurement officer may delegate responsibility for
inspection and testing to using agencies.

R33-8-102.  Warehousing and Storage.
Purchasing agencies are delegated the authority to exercise

supervision of any receiving, storage, and distribution facilities
and services within their purview.

R33-8-103.  Inventory Management.
Purchasing agencies are delegated the authority to exercise

supervision of all inventories of tangible personal property
belonging to them.  All property located in warehouses and
similar storage areas shall be inventoried annually, and
accountability for the property shall reside with the respective
agencies.

R33-8-201.  Surplus Property.
For the disposition of surplus property refer to R28.

KEY:  government purchasing
1991 63G-6
Notice of Continuation November 23, 2007
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R37.  Administrative Services, Risk Management.
R37-2.  Risk Management State Workers' Compensation
Insurance Administration.
R37-2-1.  Purpose.

The purpose of this rule is to establish the responsibilities
and guidelines governing the acquisition and administration of
workers' compensation insurance, the allocation of costs and the
required activities or actions of covered agencies utilizing this
coverage.

R37-2-2.  Authority.
This rule is established pursuant to Sections 63A-4-101

which authorize the State's Risk Manager to recommend rules
to the Department Director who is authorized to enact rules; and
Subsection 63A-4-101(2)(a) which authorizes the State's Risk
Manager to acquire and administer workers' compensation
insurance for the state.

R37-2-3.  Workers' Compensation Costs Allocation.
The State's Risk Manager shall allocate workers'

compensation insurance costs to state entities on the basis of an
equitable and actuarially sound distribution of costs.  The Risk
Manager shall collect these funds through the state's payroll
process.  The following factors may be considered in developing
this allocation:

(1).  Covered entity injured workers' compensation claims
and accident history and trends.

(2).  Covered entity participation in preferred provider
programs designated by the Risk Manager.

(3)  Covered entity safety, loss prevention and loss control
programs.

(4).  Covered entity disability prevention efforts.
(5).  Covered entity injured worker temporary transitional

duty, and return to work programs.
(6).  Covered entity case consultation and cooperation with

Risk Management.
(7).  Covered entity payroll by rate classification.

R37-2-4.  Expenditure of Workers' Compensation
Collections.

The expenditure of collected funds shall be made with the
approval of the Risk Manager.  In addition to other activities
which reduce the overall workers' compensation costs to the
state, the collected funds may be expended for:

(1).  Workers' Compensation Insurance premiums for state
entities.

(2).  Work site modification and assistive technology to
return injured employees to work.

(3).  Employee safety and loss control programs.
(4).  Disability prevention programs.
(5).  Claims management.
(6).  Claims information systems.

R37-2-5.  Preferred Provider Program.
The Risk Manager may designate a preferred provider

program developed by the state's workers compensation insurer,
or a preferred provider program developed by Risk
Management.  Additional contracted facilities or providers may
be designated by the Risk Manager.  Any designated program
shall be in accordance with statutes and rules governing such
workers' compensation programs.  If the Risk Manager
designates any preferred provider program or additional
contracted facility or providers state entities shall notify
employees of them and require their use by employees for initial
treatment.

R37-2-6.  Temporary Transitional Duty.
Covered entities shall develop return to work and

temporary transitional duty procedures.  Entities shall ensure

that these procedures are in accordance with the requirements of
the "American With Disabilities Act", and other applicable laws
and rules.  The procedures shall provide for the return of injured
employees to work at the earliest appropriate date.

R37-2-7.  Agency Notice and Other Requirements.
All state entities shall do the following with respect to any

employee or volunteer injury:
(1).  Provide immediate notification to Risk Management

through a phone call, E-mail, or facsimile, when any of the
following conditions occur:

(a).  Serious injury.
(b).  An injury which is questionable or appears to be

fraudulent.
(c).  An accident involving the death of an employee.
(d).  An accident where a third party action caused the

accident, death or injury.
(2).  Notify the Division of Industrial Accidents of the Utah

State Labor Commission of incidents, as required by Subsection
34a-2-407(4).

(3).  Within seven days of an employee injury, complete a
"First Report of Injury Form" provided by Risk Management.

(4).  Distribute copies of the "First Report of Injury Form",
as indicated on the form, to the Division of Industrial Accidents
of the Labor Commission, the state's Workers' Compensation
insurer, Risk Management, and the injured employee.

KEY:  risk management, workers compensation
June 23, 2008 63A-4-201
Notice of Continuation June 8, 2007
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R37.  Administrative Services, Risk Management.
R37-4.  Adjusted Utah Governmental Immunity Act
Limitations on Judgments.
R37-4-1.  Authority and Calculation Process.

Pursuant to UCA 63G-7-604(4)(b) (formerly 63-30d-
604(4)(b)) the Risk Manager hereby establishes a new limitation
of judgment.

Accordingly, the Risk Manager has calculated the
consumer price index (CPI) for calendar years 2005 and 2007
using the standards provided in Sections 1(f)(4) and 1 (f)(5) of
the Internal Revenue Code.  Section 1(f)(4) has defined the CPI
for any calendar year to mean the average of the consumer price
index as of the close of the 12-month period ending on August
31 of such calendar year.  Section 1(f)(5) has defined "consumer
price index" to mean the index used for all-urban consumers
published by the Department of Labor.  By applying these
standards, the consumer price index for the calendar year 2005
is calculated to be 192.77 and the index for 2007 is 204.87.  The
percentage difference between the 2005 index and the 2007
index was then computed to be 6.3%.

R37-4-2.  New Limitation of Judgment Amounts.
As a result of the above required calculations, the new

limitation of judgment amounts currently required by UCA 63G-
7-604(1) has been increased as follows, and is effective July 1,
2008:

1)  The limit for damages for personal injury against a
governmental entity, or an employee who a governmental entity
has a duty to indemnify, is $620,700 for one person in any one
occurrence (instead of $583,900), and $2,126,000 aggregate
amount of individual awards that be may awarded in relation to
a single occurrence (instead of $2,000,000); and

2)  The limit for property damages (excluding damages
awarded as compensation when a governmental entity has taken
or damaged private property for public use without just
compensation) against a governmental entity, or an employee
whom a governmental entity has a duty to indemnify is
$248,300 in any one occurrence (instead of $233,600).

R37-4-3.  Limitations of Judgments by Calendar Date.
The limitation on judgments are established by the date of

the occurrence.  The dates and dollar amounts are as follows:
1)  Incident(s) occurring before July 1, 2001 - $250,000 for

one person in an occurrence, $500,000 aggregate for two or
more persons in an occurrence; and $100,000 for property
damage for any one occurrence as explained in R37-4-2(2).

2)  Incident(s) occurring on or after July 1, 2001 -
$500,000 for one person in an occurrence, $1,000,000 aggregate
for two or more persons in an occurrence; and $200,000 for
property damage for any one occurrence as explained in R37-4-
2(2).

3)  Incident(s) occurring on or after July 1, 2002 -
$532,500 for one person in an occurrence, $1,065,000 aggregate
for two or more persons in an occurrence; and $213,000 for
property damage for any one occurrence as explained in R37-4-
2(2).

4)  Incident(s) occurring on or after July 1, 2004 -
$553,500 for one person in an occurrence, $1,107,000 aggregate
for two or more persons in an occurrence, and $221,400 for
property damage for any one occurrence as explained in R37-4-
2(2).

5)  Incident(s) occurring on or after July 1, 2006 -
$583,900 for one person in an occurrence, $1,167,900 aggregate
for two or more persons in an occurrence, and $233,600 for
property damage for any one occurrence as explained in R37-4-
2(2).

6)  Incident(s) occurring on or after July 1, 2007 -
$583,900 for one person in an occurrence, $2,000,000 aggregate
for two or more persons in an occurrence, and $233,600 for

property damage for any one occurrence as explained in R37-4-
2(2).

7)  Incident(s) occurring on or after July 1, 2008 -
$620,700 for one person in an occurrence, $2,126,000 aggregate
for two or more persons in an occurrence, and $248,300 for
property damage for any one occurrence as explained in R37-4-
2(2).

KEY:  limitation on judgments, risk management,
governmental immunity act caps
July 1, 2008 63-30-34(4)(b)
Notice of Continuation October 9, 2007
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R64.  Agriculture and Food, Conservation and Resource
Management.
R64-2.  Utah Conservation Commission Proposed Electronic
Meetings.
R64-2-1.  Authority and Purpose.

(1)  Purpose.  Utah Code Section 52-4-207 requires any
public body that convenes or conducts an electronic meeting to
establish written procedures for such meetings.  This rule
establishes procedures for conducting commission meetings by
electronic means.

(2)  Authority.  This rule is enacted under the authority of
Sections 52-4-207, 63-46a-3 and 4-18-5,2d.

(3)  Procedure.  The following provisions govern any
meeting at which one or more commissioners appear
telephonically or electronically pursuant to Utah Code Section
52-4-207:

(a)  If one or more members of the commission participate
electronically or telephonically, public notices of the meeting
shall so indicate.  In addition, the notice shall specify the anchor
location where the members of the commission not participating
electronically or telephonically will be meeting and where
interested persons and the public may attend, monitor, and
participate in the open portions of the meeting.

(b)  Notice of the meeting and the agenda shall be posted
at the anchor location.  Written or electronic notice shall also be
provided to at least one newspaper of general circulation within
the state and to a local media correspondent.  These notices shall
be provided at least 24 hours before the meetings.

(c)  Notice of the possibility of an electronic meeting shall
be given to the commission members at least 24 hours before the
meeting.  In addition, the notice shall describe how a
commission member may participate in the meeting
electronically or telephonically.

(d)  When notice is given of the possibility of a member
appearing electronically or telephonically, any commission
member may do so and shall be counted as present for purposes
of a quorum and may fully participate and vote on any matter
coming before the commission.  At the commencement of the
meeting, or at such time as any commission member initially
appears electronically or telephonically, the chair shall identify
for the record all those who are appearing telephonically or
electronically.  Votes by members of the commission who are
not at the physical location of the meeting shall be confirmed by
the chair.

(e)  The anchor location, unless otherwise designated in the
notice, shall be at the offices of the Department of Agriculture
and Food, 350 N Redwood Road, Salt Lake City, Utah.  The
anchor location is the physical location from which the
electronic meeting originates or from which the participants are
connected.  In addition, the anchor location shall have space and
facilities so that interested persons and the public may attend,
monitor, and participate in the open portions of the meeting.

KEY:  electronic meetings
June 3, 2008 52-4-207



UAC (As of July 1, 2008) Printed:  September 4, 2008 Page 45

R68.  Agriculture and Food, Plant Industry.
R68-9.  Utah Noxious Weed Act.
R68-9-1.  Authority.

Promulgated under authority of 4-2-2 and 4-17-3.

R68-9-2.  Designation and Publication of State Noxious
Weeds.

A.  The following weeds are hereby officially designated
and published as noxious for the State of Utah, as per the
authority vested in the Commissioner of Agriculture and Food
under Section 4-17-3:

TABLE

     Bermudagrass*                Cynodon dactylon (L.) Pers.
     Bindweed (Wild               Convolvulus spp.
       Morning-glory)
     Broad-leaved Peppergrass     Lepidium latifolium L.
       (Tall Whitetop)
     Canada Thistle               Cirsium arvense (L.) Scop.
     Diffuse Knapweed             Centaurea diffusa (Lam.)
     Dyers Woad                   Isatis tinctoria L.
     Perennial Sorghum spp.       including but not limited
                                    to Johnson Grass (Sorghum
                                    halepense (L.) Pers.) and
                                    Sorghum Almum (Sorghum
                                    almum, Parodi).
     Leafy Spurge                 Euphorbia esula L.
     Medusahead                   Taeniatherum caput-medusae
                                    (L.) Nevski
     Musk Thistle                 Carduus nutans L.
     Purple Loosestrife           Lythrum salicaria L.
     Quackgrass                   Agropyron repens (L.) Beauv.
     Russian Knapweed             Centaurea repens L.
     Scotch Thistle               Onopordium acanthium L.
       (Cotton Thistle)
     Spotted Knapweed             Centaurea maculosa Lam.
     Squarrose Knapweed           Centaurea virgata Lam. ssp
                                    squarrosa Gugle.
     Whitetop                     Cardaria spp.
     Yellow Starthistle           Centaurea solstitialis L.

     * Bermudagrass (Cynodon dactylon) shall not be a noxious weed
in Washington County and shall not be subject to provisions of the
Utah Noxious Weed Law within the boundaries of that county.  It
shall be a noxious weed throughout all other areas of the State of
Utah and shall be subject to the laws therein.

R68-9-3.  Designations and Publication of Articles Capable
of Disseminating Noxious Weeds.

A.  As provided in Section 4-17-3, the following articles
are designated and published by the Commissioner as capable
of disseminating noxious weeds:

1.  Machinery and equipment, particularly combines and
hay balers.

2.  Farm trucks and common carriers.
3.  Seed.
4.  Screenings sold for livestock feed.
5.  Livestock feed material.
6.  Hay, straw, or other material of similar nature.
7.  Manure.
8.  Soil, sod and nursery stock.
9.  Noxious weeds distributed or sold for any purpose.
10. Livestock.

R68-9-4.  Prescribed Treatment for Articles.
A.  As provided in Section 4-17-3, the Commissioner has

determined that the following treatments shall be considered
minimum to prevent dissemination of noxious weed seeds or
such parts of noxious weed plants that could cause new growth
by contaminated articles:

1.  Machinery and Equipment.
a.  It shall be unlawful for any person, company or

corporation to
(1)  bring any harvesting or threshing machinery, portable

feed grinders, portable seed cleaners or other farm vehicles or
machinery into the state without first cleaning such equipment

free from all noxious weed seed and plant parts; or
(2)  move any harvesting or threshing machinery, portable

feed grinders or portable seed cleaners from any farm infested
with any noxious weed without first cleaning such equipment
free from all noxious weed seed and plant parts.

(a)  Immediately after completing the threshing of grain or
seed which is contaminated with noxious weeds, such machine
is to be cleaned by:

(1)  removing all loose material from the top and side of
the machine by sweeping with a blower

(2)  opening the lower end of elevator, return and
measuring device and removing infested material from shakers,
sieves, and other places of lodgement;

(3)  running the machine empty for not less than five
minutes, alternately increasing and retarding the speed; and

(4)  following the manufacturer's detailed suggestions for
cleaning the machine.

2.  Farm Trucks and Common Carriers.
It shall be unlawful for any person, company or corporation

to transport seed, screenings or feed of any kind containing
noxious weed seed over or along any highway in this State or on
any railroad operating in this State unless the same is carried or
transported in such vehicles or containers which will prevent the
leaking or scattering thereof.  All common carriers shall
thoroughly clean and destroy any noxious weed seeds or plant
parts in cars, trucks, vehicles or other receptacles used by them
after each load shall have been delivered to consignee before
again placing such car, truck, vehicle or receptacle into service.

3.  Seed.
a.  It shall be unlawful for any person, firm or corporation

to sell, offer or expose for sale or distribute in Utah any
agricultural, vegetable, flower or tree and shrub seeds for
seeding purposes which contain any seeds of those weeds
declared noxious by the Commissioner of Agriculture and Food.

b.  It shall be the duty of the State Agricultural Inspector to
remove from sale any lots of seeds offered for sale which are
found to contain noxious weed seeds.  Such seed may be
recleaned under the supervision of the inspector and, if found to
be free from noxious weed seeds, the same may be released for
sale or distribution; otherwise, such seed shall be returned to
point of origin, shipped to another state where such weed shall
be returned to point of origin, shipped to another state where
such weed seed is not noxious, or destroyed or processed in
such a manner as to destroy viability of the weed seeds.

4.  Screenings Sold for Livestock Feed.
a.  All screenings or by-products of cleaning grains or other

seeds containing noxious weed seeds, when used in commercial
feed or sold as such to the ultimate consumer, shall be ground
fine enough or otherwise treated to destroy such weed seeds so
that the finished product contains not more than six whole
noxious weed seeds per pound.

b.  All mills and plants cleaning or processing any grains
or other seeds shall be required to grind or otherwise treat all
screenings containing noxious weed seeds so as to destroy such
weed seeds to the extent that the above stated tolerance is not
exceeded before allowing the same to be removed from the mill
or plant.  Such screenings may be moved to another plant for
grinding and treatment; provided that:  each container or
shipment is labeled with the words "screenings for processing -
not for seeding or feeding" and with the name and address of the
consignor and the consignee.

5.  Livestock Feed Material.
a.  It shall be unlawful for any person, company or

corporation to sell or offer for sale, barter or give away to the
ultimate consumer any livestock feed material, including whole
grains, which contain more than six whole noxious weed seeds
per pound.  Whole feed grain which exceeds this tolerance of
noxious weed seeds may be sold to commercial processors or
commercial feed mixers where the manner of processing will
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reduce the number of whole noxious weed seed to no more than
six per pound.

6.  Hay, Straw or Other Material of Similar Nature.
a.  It shall be unlawful for any person, company or

corporation to sell or offer for sale, barter or give away any hay,
straw, or other material of similar nature, which is contaminated
with mature noxious weed seeds or such parts of noxious weed
plants which could cause new growth.

7.  Manure.
a.  Manure produced from grain, hay, or other forage

infested with noxious weeds shall not be applied or dumped
elsewhere than upon the premises of the owner thereof.

8.  Soil, Sod and Nursery Stock.
a.  No soil, sod or nursery stock which contains or is

contaminated with noxious weed seeds, or such parts of the
plant that could cause new growth, shall be removed from the
premises upon which it is located until cleaned of such weed
seed or plant parts, except that such contaminated soil may be
used for restrictive non-planting purposes upon permission and
under direction of the county weed supervisor or a
representative of the Utah Department of Agriculture and Food.

9.  Noxious Weeds Distributed or Sold for Any Purpose.
a.  It shall be unlawful for any person, company or

corporation to sell, barter or give away any noxious weed plants
or seeds for any purpose.

10.  Livestock.
a.  No livestock to which grain, hay, or other forage

containing noxious weed seeds has been fed shall be permitted
to range or graze upon fields other than those upon which they
have been so fed for a period of 72 hours following such
feeding.  During such period, they shall be fed materials which
are not contaminated with noxious weed seeds.

R68-9-5.  Reports From Counties.
A.  The Board of County Commissioners of each county,

with the aid of their county Weed Board and their County Weed
Supervisor, shall submit an "Annual Progress Report of County
Noxious Weed Control Program" to the Commissioner of
Agriculture and Food by January 15 of each year, covering the
activities of the previous calendar year.  A prescribed form for
this report shall be supplied by the Commissioner.

R68-9-6.  Notices.
A.  General and individual notices pertaining to the control

and prevention of noxious weeds shall be substantially of the
types prescribed herein; namely, General Notice to Control
Noxious Weeds, Individual Notice to Control Noxious Weeds,
and Notification of Noxious Weed Lien Assessment.

1.  General Notice To Control Noxious Weeds.
A general public notice shall be posted by the County

Weed Board in at least three public places within the county and
be published in one or more newspapers of general circulation
throughout the county, on or before May 1 of each year and at
any other times the County Weed Board determines.  Such
public notice shall state that it is the duty of every property
owner to control and prevent the spread of noxious weeds on
any land in his possession, or under his control, and shall serve
as a warning that if he fails to comply with this notice, enforced
weed control measures may be imposed at the direction of
county authorities.  Such general notice shall also include a list
of weeds declared noxious for the State of Utah and for said
county, if any.

2.  Individual Notice to Control Noxious Weeds.
Following publication of a general notice, if a County

Weed Board determines that definite weed control measures are
required to control noxious weeds on a particular property, the
Board shall cause an individual notice to be served upon the
owner or the person in possession of said property, giving
specific instructions concerning when and how the noxious

weeds are to be controlled within a specified period of time.
The individual notice shall also inform the property owner or
operator of legal action which may be taken against him if he
fails to comply with said notice.

3.  Notification of Noxious Weed Lien Assessment.
If it is deemed advisable, the Board of County

Commissioners may cause noxious weeds to be controlled on a
particular property and any expenses incurred by the county
shall be paid by the owner of record or the person in possession
of the property.  A notice shall be provided such person,
showing an itemized cost statement of the labor and materials
necessarily used in the work of said control measures.  This
notice shall also state that the expense constitutes a lien against
the property and shall be added to the general taxes unless
payment is made to the County Treasurer within 90 days.

KEY:  weed control
November 3, 1997 4-2-2
Notice of Continuation June 9, 2008 4-17-3
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R68.  Agriculture and Food, Plant Industry.
R68-16.  Quarantine Pertaining to Pine Shoot Beetle,
Tomicus piniperda.
R68-16-1.  Authority.

A.  Promulgated under authority of Subsection 4-2-2(1)(k),
and Section 4-35-9.

B.  Refer to the Notice of Quarantine, Pine Shoot Beetle,
Tomicus piniperda (Linnaeus), Effective December 28, 1992,
issued by Utah Department of Agriculture and Food.

R68-16-2.  Pest.
Pine Shoot Beetle, Tomicus Piniperda (Linnaeus), a beetle,

family Scolytidae, is a serious pest of pine trees, and also known
to damage fir, larch, and spruce trees by attacking the trunks and
stems.

R68-16-3.  Areas Under Quarantine.
A.  The counties in the states listed below are hereby

considered quarantined areas due to the confirmed presence of
the Pine Shoot Beetle, Tomicus piniperda (Linnaeus):

1.  Illinois: Kane County
2.  Indiana:  Allen, Elkhart, Fulton, Jasper, Kosciusko,

LaGrange, Lake, Laporte, Marshall, Newton, Noble Porter,
Pulaski, St. Joseph, Starke, Stueben, Wells and Whitley
counties.

3.  Michigan:  Cass, Monroe, St. Joseph and Barrien
counties.

4.  New York:  Erie and Niagara counties.
5.  Ohio:  Ashland, Ashtabula, cuyahoga, Geauga, Huron,

Lake, Lorain, Mahoning, Medina, Portage, Richland, Summit,
Trumbull, and Wayne counties.

6.  Pennsylvania:  Crawford, Erie, and Lawrence counties.
B.  Any areas not mentioned above and subsequently found

to be infested.

R68-16-4.  Articles and Commodities Under Quarantine.
The following are hereby declared to be regulated articles,

hosts, and possible carriers of the Pine Shoot Beetle:
A.  The Pine Shoot Beetle, Tomicus piniperda (Linnaeus),

in any living stage of development.
B.  Plants of the genus Pinus spp. whether balled and

burlapped or cut live for use as Christmas trees.
C.  Timber or whole log forms of the genus Pinus spp.,

Abies spp., Larix spp., and Picea spp. with bark intact.
D.  Ornamental foliage from the genus Pinus spp.
E.  Any other plant, plant part, article, or means of

conveyance when it is determined by the Commissioner of the
Department of Agriculture and Food or the Commissioner's duly
authorized agent to present a hazard of spreading live Pine
Shoot Beetle due to infestation or exposure to infestation by
Pine Shoot Beetle.

R68-16-5.  Restrictions.
A.  All articles and commodities under quarantine are

prohibited entry into Utah from an area under quarantine with
the following exceptions:

1.  From uninfested areas of the states listed in R68-16-3
when accompanied by a certificate of origin stating the origin of
the material and that the plant material originated from an area
not known to be infested with the Pine Shoot Beetle.

2.  Regulated logs and lumber may be permitted entry only
when such articles are certified by an authorized state or federal
inspector to have been fumigated in accordance with the
following schedule:  Logs and lumber may be treated with
methyl bromide at normal atmospheric pressure with 48 g/m3 (3
lbs/1000 ft.3) for 16 hours at 21 C (70 F), or above, or 80 g/m3
(5 lb./1000 ft. 3) for 16 hours at 4.5 -22.5 C (40 -69 F).
Additionally, such treated articles shall be protected from
reinfestation prior to shipping and an official fumigation

certificate signed by or bearing a facsimile signature of the
authorized agricultural inspection official of the state of origin
shall accompany each load or lot of regulated articles so
fumigated.  Such certificate shall include, but not be limited to
the following information:  Verification that the articles were
fumigated, the date, the exact location or place of fumigation
and the dosage of the fumigant used.

R68-16-6.  Disposition of Violations.
Any or all shipments or lots of quarantined articles or

commodities listed in R68-16-4, arriving in Utah in violation of
this quarantine shall immediately be sent out of the state,
destroyed, or treated by a method and in a manner as directed by
the Commissioner of the Utah Department of Agriculture and
Food or his agent.  Treatment shall be performed at the expense
of the owner, or owners, or their duly authorized agent.

KEY:  quarantine
1994 4-2-2(1)(k)
Notice of Continuation June 9, 2008 4-35-9
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R81.  Alcoholic Beverage Control, Administration.
R81-1.  Scope, Definitions, and General Provisions.
R81-1-1.  Scope and Effective Date.

These rules are adopted pursuant to Section 32A-1-107(1),
and shall be interpreted so as to be consistent with the Alcoholic
Beverage Control Act.  These rules shall govern the department
and all licensees and permittees of the commission.

R81-1-2.  Definitions.
Definitions of terms in the Act are used in these rules,

except where the context of the terms in these rules clearly
indicates a different meaning.

(1)  "ACT" means the Alcoholic Beverage Control Act,
Title 32A.

(2)  "BAR" means a service structure maintained on a
licensed premises to furnish glasses, ice and setups and to mix
and serve liquor and to serve beer.

(3)  "COMMISSION" means the Utah Alcoholic Beverage
Control Commission.

(4)  "COUNTER" means a level surface on which patrons
consume food.

(5)  "DECISION OFFICER" means a person who has been
appointed by the commission or the director of the Department
of Alcoholic Beverage Control to preside over the prehearing
phase of all disciplinary actions, and, in all cases not requiring
an evidentiary hearing.

(6)  "DEPARTMENT" or "DABC" means the Utah
Department of Alcoholic Beverage Control.

(7)  "DIRECTOR" means the director of the Department of
Alcoholic Beverage Control.

(8)  "DISCIPLINARY ACTION" means the process by
which violations of the Act and these rules are charged and
adjudicated, and by which administrative penalties are imposed.

(9)  "DISPENSING SYSTEM" means a dispensing system
or device which dispenses liquor in controlled quantities not
exceeding 1.5 ounces and has a meter which counts the number
of pours served.

(10) "GUEST ROOM" means a space normally utilized by
a natural person for occupancy, usually a traveler who lodges at
an inn.

(11)  "HEARING OFFICER" or "PRESIDING OFFICER"
means a person who has been appointed by the commission or
the director to preside over evidentiary hearings in disciplinary
actions, and who is authorized to issue written findings of fact,
conclusions of law, and recommendations to the commission for
final action.

(12)  "LETTER OF ADMONISHMENT" is a written
warning issued by a decision officer to a respondent who is
alleged to have violated the Act or these rules.

(13)  "MANAGER" means a person chosen or appointed to
manage, direct, or administer the affairs of another person,
corporation, or company.

(14)  "MEMBER" means an individual who regularly pays
dues to a private club. Member does not include any corporation
or other business enterprise or association, or any other group or
association.

(15)  "POINT OF SALE" means that portion of a package
agency, restaurant, limited restaurant, airport lounge, on-premise
banquet premises, private club, on-premise beer retailer, single
event permitted area, temporary special event beer permitted
area, or public service special use permitted area that has been
designated by the department as an alcoholic beverage selling
area.  It also means that portion of an establishment that sells
beer for off-premise consumption where the beer is displayed or
offered for sale.

(16)  "REASONABLE" means ordinary and usual thinking,
speaking, or acting, which is fit and appropriate to the end in
view.

(17)  "RESPONDENT" means a department licensee, or

permittee, or employee or agent of a licensee or permittee, or
other entity against whom a letter of admonishment or notice of
agency action is directed.

(18)  "STAFF" or "authorized staff member" means a
person duly authorized by the director of the department to
perform a particular act.

(19)  "UTAH ALCOHOLIC BEVERAGE CONTROL
LAWS" means any Utah statutes, commission rules and
municipal and county ordinances relating to the manufacture,
possession, transportation, distribution, sale, supply, wholesale,
warehousing, and furnishing of alcoholic beverages.

(20)  "VIOLATION REPORT" means a written report from
any law enforcement agency or authorized department staff
member alleging a violation of the Utah Alcoholic Beverage
Control Act or rules of the commission by a department
licensee, or permittee, or employee or agent of a licensee or
permittee or other entity.

(21)  "WARNING SIGN" means a sign no smaller than six
inches high by twelve inches wide, with print no smaller than
one half inch bold letters and clearly readable, stating:
"Warning:  Driving under the influence of alcohol or drugs is a
serious crime that is prosecuted aggressively in Utah."

R81-1-3.  General Policies.
(1)  Official State Label.
Pursuant to Section 32A-1-109(6)(m), the department shall

affix an official state label to every container of liquor that is at
least 187 ml sold in the state, and to every box containing
containers of liquor under 187 ml in size. Removal of the label
is prohibited.

(2)  Labeling.
No licensee or permittee shall sell or deliver any alcoholic

beverage in containers not marked, branded or labeled in
conformity with regulations enacted by the agencies of the
United States government pertaining to labeling and advertising.

(3)  Manner of Paying Fees.
Payment of all fees for licenses or permits, or renewals

thereof, shall be made in legal tender of the United States of
America, certified check, bank draft, cashier's check, United
States post office money order, or personal check.

(4)  Copy of Commission Rules.
Copies of the commission rules shall be available at the

department's office, 1625 South 900 West, P. O. Box 30408,
Salt Lake City, Utah 84130-0408 for an administrative cost of
$20 per copy, or on the department's website at
http://www.abc.utah.gov.

(5)  Interest Assessment on Delinquent Accounts.
The department may assess the legal rate of interest

provided in Sections 15-1-1 through -4 for any debt or
obligation owed to the department by a licensee, permittee,
package agent, or any other person.

(6)  Returned Checks.
(a)  The department will assess a $20 charge for any check

payable to the department returned for the following reasons:
(i)  insufficient funds;
(ii)  refer to maker; or
(iii)  account closed.
(b)  Receipt of a check payable to the department which is

returned by the bank for any of the reasons listed in Subsection
(6)(a) may result in the immediate suspension of the license,
permit, or operation of the package agency of the person
tendering the check until legal tender of the United States of
America, certified check, bank draft, cashier's check, or United
States post office money order is received at the department
offices, 1625 South 900 West, Salt Lake City, Utah, plus the
$20 returned check charge. Failure to make good the returned
check and pay the $20 returned check charge within thirty days
after the license, permit, or operation of the package agency is
suspended, is grounds for revocation of the license or permit, or
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termination of the package agency contract, and the forfeiture of
the licensee's, permittee's, or package agent's bond.

(c)  In addition to the remedies listed in Subsection (6)(b),
the department shall require that the licensee, permittee, or
package agent transact business with the department on a "cash
only" basis under the following guidelines:

(i)  Except as provided in Subsection (6)(c)(ii):
(A)  two or more returned checks received by the

department from or on behalf of a licensee, permittee, or
package agent within three consecutive months shall require that
the licensee, permittee, or package agent be on "cash only"
status for a period of three to six consecutive months from the
date the department received notice of the second returned
check;

(B)  one returned check received by the department from or
on behalf of a licensee, permittee, or package agent within six
consecutive months after the licensee, permittee, or package
agent has come off "cash only" status shall require that the
licensee, permittee, or package agent be returned to "cash only"
status for an additional period of six to 12 consecutive months
from the date the department received notice of the returned
check;

(C)  one returned check received by the department from or
on behalf of a licensee, permittee, or package agent at any time
after the licensee, permittee, or package agent has come off
"cash only" status for a second time shall require that the
licensee, permittee, or package agent be on "cash only" for an
additional period of 12 to 24 consecutive months from the date
the department received notice of the returned check;

(D)  a returned check received by the department from or
on behalf of an applicant for a license, permit, or package
agency for either an application or initial license or permit fee
shall require that the applicant be on "cash only" status for a
period of three consecutive months from the date the department
received notice of the returned check;

(E)  a returned check received by the department from or
on behalf of a licensee or permittee for a license or permit
renewal fee shall require that the licensee or permittee be on
"cash only" status for a period of three consecutive months from
the date the department received notice of the returned check;

(ii)  a returned check received by the department from or on
behalf of an applicant for or holder of a single event permit or
temporary special event beer permit shall require that the person
or entity that applied for or held the permit be on "cash only"
status for any future events requiring permits from the
commission that are conducted within a period of up to18
consecutive months from the date the department received
notice of the returned check;

(iii)  in instances where the department has discretion with
respect to the length of time a licensee, permittee, or package
agent is on "cash only" status, the department may take into
account:

(A)  the dollar amount of the returned check(s);
(B)  the length of time required to collect the amount owed

the department;
(C)  the number of returned checks received by the

department during the period in question; and
(D)  the amount of the licensee, permittee, or package

agency bond on file with the department in relation to the dollar
amount of the returned check(s).

(iv)  for purposes of this Subsection (6)(c), a licensee,
permittee, or package agent that is on "cash only" status may
make payments to the department in cash, with a cashier's check,
or with a current debit card with an authorized pin number; and

(v)  the department may immediately remove a licensee,
permittee, or package agent from "cash only" status if it is
determined that the cause of the returned check was due to bank
error, and was not the fault of the person tendering the check.

(d)  In addition to the remedies listed in Subsections (6)(a),

(b) and (c), the department may pursue any legal remedies to
effect collection of any returned check.

(7)  Disposition of unsaleable merchandise.
The department, after determining that certain alcoholic

products are distressed or unsaleable, but consumable, may
make those alcoholic products available to the Utah Department
of Public Safety for education or training purposes.

All merchandise made available to the Utah Department of
Public Safety must be accounted for as directed by the
Department of Alcoholic Beverage Control.

R81-1-4.  Employees.
The department is an Equal Opportunity Employer.

R81-1-5.  Notice of Public Hearings and Meetings.
Notice of all department meetings and public hearings,

other than disciplinary hearings, shall be done in the following
manner:

(1)  The public notice shall specify the date, time, agenda,
and location of each hearing or meeting.

(2)  In the case of public meetings, notice shall be made as
provided in Section 52-4-202.

(3)  In the case of hearings, other than disciplinary
hearings, public notice shall be made not less than ten days prior
to the hearing.

(4)  The procedure for posting public notice and the
definition of public meeting for purposes of these rules, shall be
the same as provided in Section 52-4-202.

R81-1-6.  Violation Schedule.
(1)  Authority.  This rule is pursuant to Sections 32A-1-

107(1)(c)(i), 32A-1-107(1)(e), 32A-1-107(4)(b), 32A-1-119(5),
(6) and (7).  These provisions authorize the commission to
establish criteria and procedures for imposing sanctions against
licensees and permittees and their officers, employees and
agents who violate statutes and commission rules relating to
alcoholic beverages.  For purposes of this rule, holders of
certificates of approval are also considered licensees.  The
commission may revoke or suspend the licenses or permits, and
may impose a fine against a licensee or permittee in addition to
or in lieu of a suspension.  The commission also may impose a
fine against an officer, employee or agent of a licensee or
permittee.  Violations are adjudicated under procedures
contained in Section 32A-1-119 and disciplinary hearing
Section R81-1-7.

(2)  General Purpose.  This rule establishes a schedule
setting forth a range of penalties which may be imposed by the
commission for violations of the alcoholic beverage laws.  It
shall be used by department decision officers in processing
violations, and by presiding officers in charging violations, in
assisting parties in settlement negotiations, and in
recommending penalties for violations.  The schedule shall be
used by the commission in rendering its final decisions as to
appropriate penalties for violations.

(3)  Application of Rule.
(a)  This rule governs violations committed by all

commission licensees and permittees and their officers,
employees and agents except single event permittees.
Violations by single event permittees and their employees and
agents are processed under Section 32A-7-106.

(b)  This rule does not apply to situations where a licensee
or permittee fails to maintain the minimum qualifications
provided by law for holding a license or permit.  These might
include failure to maintain a bond or insurance, or a conviction
for a criminal offense that disqualifies the licensee or permittee
from holding the license or permit.  These are fundamental
licensing and permitting requirements and failure to maintain
them may result in immediate suspension or forfeiture of the
license or permit.  Thus, they are not processed in accordance
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with the Administrative Procedures Act, Title 63, Chapter 46b
or Section R81-1-7.  They are administered by issuance of an
order to show cause requiring the licensee or permittee to
provide the commission with proof of qualification to maintain
their license or permit.

(c)  If a licensee or permittee has not received a letter of
admonishment, as defined in Sections R81-1-2 and R81-1-
7(2)(b), or been found by the commission to be in violation of
Utah statutes or commission rules for a period of 36 consecutive
months, its violation record shall be expunged for purposes of
determining future penalties sought.  The expungement period
shall run from the date the last offense was finally adjudicated
by the commission.

(d)  In addition to the penalty classifications contained in
this rule, the commission may:

(i)  upon revocation of a license or permit, take action to
forfeit the bond of any licensee or permittee;

(ii)  prohibit an officer, employee or agent of a licensee or
permittee from serving, selling, distributing, manufacturing,
wholesaling, warehousing, or handling alcoholic beverages in
the course of employment with any commission licensee or
permittee for a period determined by the commission;

(iii)  order the removal of a manufacturer's, supplier's or
importer's products from the department's sales list and a
suspension of the department's purchase of those products for a
period determined by the commission if the manufacturer,
supplier, or importer directly committed the violation, or
solicited, requested, commanded encouraged, or intentionally
aided another to engage in the violation.

(iv)  require a licensee to have a written responsible alcohol
service plan as provided in R81-1-24.

(e)  When the commission imposes a fine or administrative
costs, it shall establish a date on which the payment is due.
Failure of a licensee or permittee or its officer, employee or
agent to make payment on or before that date shall result in the
immediate suspension of the license or permit or the suspension
of the employment of the officer, employee or agent to serve,
sell, distribute, manufacture, wholesale, warehouse or handle
alcoholic beverages with any licensee or permittee until payment
is made.  Failure of a licensee or permittee to pay a fine or
administrative costs within 30 days of the initial date established
by the commission shall result in the issuance of an order to
show cause why the license or permit should not be revoked and
the licensee's or permittee's compliance bond forfeited.  The
commission shall consider the order to show cause at its next
regularly scheduled meeting.

(f)  Violations of any local ordinance are handled by each
individual local jurisdiction.

(4)  Penalty Schedule.  The department and commission
shall follow these penalty range guidelines:

(a)  Minor Violations.  Violations of this category are lesser
in nature and relate to basic compliance with the laws and rules.
If not corrected, they are sufficient cause for action. Penalty
range:  Verbal warning from law enforcement or department
compliance officer(s) to revocation of the license or permit
and/or up to a $25,000 fine.  A record of any letter of
admonishment shall be included in the licensee's or permittee's
and the officer's, employee's or agent's violation file at the
department to establish a violation history.

(i)  First occurrence involving a minor violation:  the
penalty shall range from a verbal warning from law enforcement
or department compliance officer(s), which is documented to a
letter of admonishment to the licensee or permittee and the
officer, employee or agent involved.  Law enforcement or
department compliance officer(s) shall notify management of the
licensee or permittee when verbal warnings are given.

(ii)  Second occurrence of any type of minor violation:  a
written investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department.  The

penalty shall range from a $100 to $500 fine for the licensee or
permittee, and a letter of admonishment to a $25 fine for the
officer, employee or agent.

(iii)  Third occurrence of any type of minor violation:  a
one to five day suspension of the license or permit and
employment of the officer, employee or agent, and/or a $200 to
$500 fine for the licensee or permittee and up to a $50 fine for
the officer, employee or agent.

(iv)  More than three occurrences of any type of minor
violation:  a six day suspension to revocation of the license or
permit and a six to ten day suspension of the employment of the
officer, employee or agent, and/or a $500 to $25,000 fine for the
licensee or permittee and up to a $75 fine for the officer,
employee or agent.

(v)  If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the monetary penalties for each of the charges
in their respective categories.  If other minor violations are
discovered during the same investigation, a verbal warning shall
be given for each violation on a first occurrence.  If the same
type of violation is reported more than once during the same
investigation, the violations shall be charged as a single
occurrence.

(b)  Moderate Violations.  Violations of this category
demonstrate a general disregard for the laws or rules.  Although
the gravity of the acts are not viewed in the same light as in the
serious and grave categories, they are still sufficient cause for
action.  Penalty range:  Written investigation report from law
enforcement or department compliance officer(s) shall be
forwarded to the department on the first occurrence.  The
penalty shall range from a letter of admonishment to revocation
of the license or permit and/or up to a $25,000 fine.

(i)  First occurrence involving a moderate violation:  a
written investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department.  The
penalty shall range from a letter of admonishment to a $1000
fine for the licensee or permittee, and a letter of admonishment
to a $50 fine for the officer, employee or agent.

(ii)  Second occurrence of any type of moderate violation:
a three to ten day suspension of the license or permit and a three
to ten day suspension of the employment of the officer,
employee or agent, and/or a $500 to $1000 fine for the licensee
or permittee and up to a $75 fine for the officer, employee or
agent.

(iii)  Third occurrence of any type of moderate violation:
a ten to 20 day suspension of the license or permit and a ten to
20 day suspension of the employment of the officer, employee
or agent, and/or a $1000 to $2000 fine for the licensee or
permittee and up to a $100 fine for the officer, employee or
agent.

(iv)  More than three occurrences of any type of moderate
violation:  a 15 day suspension to revocation of the license or
permit and a 15 to 30 day suspension of the employment of the
officer, employee or agent, and/or a $2000 to $25,000 fine for
the licensee or permittee and up to a $150 fine for the officer,
employee or agent.

(v)  If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the sum of the monetary penalties for each of
the charges in their respective categories.

(vi)  If the same type of violation is reported more than
once during the same investigation, the violations shall be
charged as a single occurrence.

(c)  Serious Violations.  Violations of this category directly
or indirectly affect or potentially affect the public safety, health
and welfare, or may involve minors.  Penalty range:  Written
investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department on
the first occurrence.  The penalty shall range from a five day
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suspension to revocation of the license or permit and/or up to a
$25,000 fine.

(i)  First occurrence involving a serious violation:  written
investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department.  The
penalty shall range from a five to 30 day suspension of the
license or permit and a five to 30 day suspension of the
employment of the officer, employee or agent, and/or a $500 to
$3000 fine for the licensee or permittee and up to a $100 fine for
the officer, employee or agent.

(ii)  Second occurrence of any type of serious violation:  a
ten to 90 day suspension of the license or permit and a ten to 90
day suspension of the employment of the officer, employee or
agent, and/or a $1000 to $9000 fine for the licensee or permittee
and up to a $150 fine for the officer, employee or agent.

(iii)  More than two occurrences of any type of serious
violation:  a 15 day suspension to revocation of the license or
permit and a 15 to 120 day suspension of the employment of the
officer, employee or agent, and/or a $9000 to $25,000 fine for
the licensee or permittee and up to a $500 fine for the officer,
employee or agent.

(iv)  If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the sum of the monetary penalties for each of
the charges in their respective categories.

(v)  If the same type of violation is reported more than once
during the same investigation, the violations shall be charged as
a single occurrence.

(d)  Grave Violations.  Violations of this category pose or
potentially pose, a grave risk to public safety, health and
welfare, or may involve lewd acts prohibited by title 32A, fraud,
deceit, willful concealment or misrepresentation of the facts,
exclusion of competitors' products, unlawful tied house trade
practices, commercial bribery, interfering or refusing to
cooperate with authorized officials in the discharge of their
duties, unlawful importations, or industry supplying liquor to
persons other than the department and military installations.
Penalty range:  Written investigation report from law
enforcement or department compliance officer(s) shall be
forwarded to the department on the first occurrence.  The
penalty shall range from a ten day suspension to revocation of
the license or permit and/or up to a $25,000 fine.

(i)  First occurrence involving a grave violation:  written
investigation report from law enforcement or department
compliance officer(s) shall be forwarded to the department.  The
penalty shall range from a ten day suspension to revocation of
the license or permit and a 10 to 120 day suspension of the
employment of the officer, employee or agent, and/or a $1000
to $25,000 fine to the licensee or permittee and up to a $300
fine for the officer, employee or agent.

(ii)  More than one occurrence of any type of grave
violation: a fifteen day suspension to revocation of the license
or permit, and a 15 to 180 day suspension of the employment of
the officer, employee or agent and/or a $3000 to $25,000 fine
for the licensee or permittee and up to a $500 fine for the
officer, employee or agent.

(iii)  If more than one violation is charged during the same
investigation, the penalty shall be the sum of the days of
suspension and/or the sum of the monetary penalties for each of
the charges in their respective categories.

(iv)  If the same type of violation is reported more than
once during the same investigation, the violations shall be
charged as a single occurrence.

(e)  The following table summarizes the penalty ranges
contained in this section of the rule for licensees and permittees.

TABLE

Violation        Warning         Fine       Suspension    Revoke
Degree and    Verbal/Written   $ Amount     No. of Days  License

Frequency

Minor
1st              X     X
2nd                         100 to    500
3rd                         200 to    500     1 to 5
Over 3                      500 to 25,000     6 to           X

Moderate
1st                     X        to  1,000
2nd                          500 to  1,000     3 to 10
3rd                        1,000 to  2,000    10 to 20
Over 3                     2,000 to 25,000    15 to          X

Serious
1st                          500 to  3,000     5 to 30
2nd                        1,000 to  9,000    10 to 90
Over 2                     9,000 to 25,000    15 to          X

Grave
1st                        1,000 to 25,000    10 to          X
Over 1                     3,000 to 25,000    15 to          X

(f)  The following table summarizes the penalty ranges
contained in this section of the rule for officers, employees or
agents of licensees and permittees.

TABLE

Violation           Warning             Fine         Suspension
Degree and      Verbal/Written       $ Amount        No. of Days
Frequency

Minor
1st               X       X
2nd                       X            to  25
3rd                                    to  50         1 to 5
Over 3                                 to  75         6 to 10

Moderate
1st                       X            to  50
2nd                                    to  75         3 to 10
3rd                                    to 100        10 to 20
Over 3                                 to 150        15 to 30

Serious
1st                                    to 100         5 to 30
2nd                                    to 150        10 to 90
Over 2                                 to 500        15 to 120

Grave
1st                                    to 300        10 to 120
Over 1                                 to 500        15 to 180

(5)  Aggravating and Mitigating Circumstances.  The
commission and presiding officers may adjust penalties within
penalty ranges based upon aggravating or mitigating
circumstances.  Examples of mitigating circumstances are:  no
prior violation history, good faith effort to prevent a violation,
existence of written policies governing employee conduct, and
extraordinary cooperation in the violation investigation that
shows the licensee or permittee and the officer, employee or
agent of the licensee or permittee accepts responsibility.
Examples of aggravating circumstances are:  prior warnings
about compliance problems, prior violation history, lack of
written policies governing employee conduct, multiple
violations during the course of the investigation, efforts to
conceal a violation, intentional nature of the violation, the
violation involved more than one patron or employee, the
violation involved a minor and, if so, the age of the minor, and
whether the violation resulted in injury or death.

(6)  Violation Grid.  A violation grid describing each
violation of the alcoholic beverage control laws, the statutory
and rule reference, and the degree of seriousness of each
violation is available for public inspection in the department's
administrative office.  A copy will be provided upon request at
reproduction cost.  It is entitled "Alcoholic Beverage Control
Commission Violation Grid" (2007 edition) and is incorporated
by reference as part of this rule.
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R81-1-7.  Disciplinary Hearings.
(1)  General Provisions.
(a)  This rule is promulgated pursuant to Section 32A-1-

107(1)(c)(i) and shall govern the procedure for disciplinary
actions under the jurisdiction of the commission.  Package
agencies are expressly excluded from the provisions of this rule,
and are governed by the terms of the package agency contract.

(b)  Liberal Construction.  Provisions of this rule shall be
liberally construed to secure just, speedy and economical
determination of all issues presented in any disciplinary action.

(c)  Emergency Adjudication Proceedings.  The department
or commission may issue an order on an emergency basis
without complying with the Utah Administrative Procedures Act
in accordance with the procedures outlined in Section 63-46b-
20.

(d)  Utah Administrative Procedures Act.  Proceedings
under this rule shall be in accordance with Title 63, Chapter
46b, Utah Administrative Procedures Act (UAPA), and Sections
32A-1-119 and -120.

(e)  Penalties.
(i)  This rule shall govern the imposition of any penalty

against a commission licensee, permittee, or certificate of
approval holder, an officer, employee or agent of a licensee,
permittee, or certificate of approval holder, and a manufacturer,
supplier or importer whose products are listed in this state.

(ii)  Penalties may include a letter of admonishment,
imposition of a fine, the suspension or revocation of a
commission license, permit, or certificate of approval, the
requirement that a licensee have a written responsible alcohol
service plan as provided in R81-1-24, the assessment of costs of
action, an order prohibiting an officer, employee or agent of a
licensee, permittee, or certificate of approval holder, from
serving, selling, distributing, manufacturing, wholesaling,
warehousing, or handling alcoholic beverages in the course of
employment with any commission licensee, permittee, or
certificate of approval holder for a period determined by the
commission, the forfeiture of bonds, an order removing a
manufacturer's, supplier's or importer's products from the
department's sales list and a suspension of the department's
purchase of those products for a period determined by the
commission, and an order removing the products of a certificate
of approval holder from the state approved sales list, and a
suspension of the purchase of the products in the state.

(iii)  Department administrative costs are the hourly pay
rate plus benefits of each department employee involved in
processing and conducting the adjudicative proceedings on the
violation, an hourly charge for department overhead costs, the
amount billed the department by an independent contractor for
services rendered in conjunction with an adjudicative
proceeding, and any additional extraordinary or incidental costs
incurred by the department.  The commission may also assess
additional costs if a respondent fails to appear before the
commission at the final stage of the adjudicative process.
Department overhead costs are calculated by taking the previous
year's total department expenditures less staff payroll charges
expended on violations, dividing it by the previous year's total
staff hours spent on violations, and multiplying this by a rate
derived by taking the previous year's total staff payroll spent on
violations to the previous year's total payroll of all office
employees.  The overhead cost figure shall be recalculated at the
beginning of each fiscal year.

(f)  Perjured Statements.  Any person who makes any false
or perjured statement in the course of a disciplinary action is
subject to criminal prosecution under Section 32A-12-304.

(g)  Service.  Service of any document shall be satisfied by
service personally or by certified mail upon any respondent, or
upon any officer or manager of a corporate or limited liability
company respondent, or upon an attorney for a respondent, or
by service personally or by certified mail to the last known

address of the respondent or any of the following:
(i)  Service personally or by certified mail upon any

employee working in the respondent's premises; or
(ii)  Posting of the document or a notice of certified mail

upon a respondent's premises; or
(iii)  Actual notice.  Proof of service shall be satisfied by a

receipt of service signed by the person served or by a certificate
of service signed by the person served, or by certificate of
service signed by the server, or by verification of posting on the
respondent's premises.

(h)  Filing of Pleadings or Documents.  Filing by a
respondent of any pleading or document shall be satisfied by
timely delivery to the department office, 1625 South 900 West,
Salt Lake City, or by timely delivery to P. O. Box 30408, Salt
Lake City, Utah 84130-0408.

(i)  Representation.  A respondent who is not a corporation
or limited liability company may represent himself in any
disciplinary action, or may be represented by an agent duly
authorized by the respondent in writing, or by an attorney.  A
corporate or limited liability company respondent may be
represented by a member of the governing board of the
corporation or manager of the limited liability company, or by
a person duly authorized and appointed by the respondent in
writing to represent the governing board of the corporation or
manager of the limited liability company, or by an attorney.

(j)  Presiding Officers.
(i)  The commission or the director may appoint presiding

officers to receive evidence in disciplinary proceedings, and to
submit to the commission orders containing written findings of
fact, conclusions of law, and recommendations for commission
action.

(ii)  If fairness to the respondent is not compromised, the
commission or director may substitute one presiding officer for
another during any proceeding.

(iii)  A person who acts as a presiding officer at one phase
of a proceeding need not continue as presiding officer through
all phases of a proceeding.

(iv)  Nothing precludes the commission from acting as
presiding officer over all or any portion of an adjudication
proceeding.

(v)  At any time during an adjudicative proceeding the
presiding officer may hold a conference with the department and
the respondent to:

(A)  encourage settlement;
(B)  clarify issues;
(C)  simplify the evidence;
(D)  expedite the proceedings; or
(E)  facilitate discovery, if a formal proceeding.
(k)  Definitions.  The definitions found in Sections 32A-1-

105 and Title 63, Chapter 46b apply to this rule.
(l)  Computation of Time.  The time within which any act

shall be done shall be computed by excluding the first day and
including the last day, unless the last day is a Saturday, Sunday,
or state or federal holiday, in which case the next business day
shall count as the last day.

(m)  Default.
(i)  The presiding officer may enter an order of default

against a respondent if the respondent in an adjudicative
proceeding fails to attend or participate in the proceeding.

(ii)  The order shall include a statement of the grounds for
default, and shall be mailed to the respondent and the
department.

(iii)  A defaulted respondent may seek to have the default
order set aside according to procedures outlined in the Utah
Rules of Civil Procedure.

(iv)  After issuing the order of default, the commission or
presiding officer shall conduct any further proceedings
necessary to complete the adjudicative proceeding without the
participation of the respondent in default and shall determine all
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issues in the adjudicative proceeding, including those affecting
the defaulting respondent.

(2)  Pre-adjudication Proceedings.
(a)  Staff Screening.  Upon receipt of a violation report, a

decision officer of the department shall review the report, and
the alleged violator's violation history, and in accordance with
R81-1-6, determine the range of penalties which may be
assessed should the alleged violator be found guilty of the
alleged violation.

(b)  Letters of Admonishment.  Because letters of
admonishment are not "state agency actions" under Section 63-
46b-1(1)(a), no adjudicative proceedings are required in
processing them, and they shall be handled in accordance with
the following procedures:

(i)  If the decision officer of the department determines that
the alleged violation does not warrant an administrative fine, or
suspension or revocation of the license, permit, or certificate of
approval, or action against an officer, employee or agent of a
licensee, permittee, or certificate of approval holder, or against
a manufacturer, supplier or importer of products listed in this
state, a letter of admonishment may be sent to the respondent.

(ii)  A letter of admonishment shall set forth in clear and
concise terms:

(A)  The case number assigned to the action;
(B)  The name of the respondent;
(C)  The alleged violation, together with sufficient facts to

put a respondent on notice of the alleged violations and the
name of the agency or staff member making the report;

(D)  Notice that a letter of admonishment may be
considered as a part of the respondent's violation history in
assessing appropriate penalties in future disciplinary actions
against the respondent; and

(E)  Notice that a rebuttal is permitted under these rules
within ten days of service of the letter of admonishment.

(F)  Notice that the letter of admonishment is subject to the
approval of the commission.

(iii)  A copy of the law enforcement agency or department
staff report shall accompany the letter of admonishment.  The
decision officer shall delete from the report any information that
might compromise the identity of a confidential informant or
undercover agent.

(iv)  A respondent may file a written rebuttal with the
department within ten days of service of the letter of
admonishment.  The rebuttal shall be signed by the respondent,
or by the respondent's authorized agent or attorney, and shall set
forth in clear and concise terms:

(A)  The case number assigned to the action;
(B)  The name of the respondent;
(C)  Any facts in defense or mitigation of the alleged

violation, and a brief summary of any attached evidence.  The
rebuttal may be accompanied by supporting documents,
exhibits, or signed statements.

(v)  If the decision officer is satisfied, upon receipt of a
rebuttal, that the letter of admonishment was not well taken, it
may be withdrawn and the letter and rebuttal shall be expunged
from the respondent's file.  Letters of admonishment so
withdrawn shall not be considered as a part of the respondent's
violation history.  If no rebuttal is received, or if the decision
officer determines after receiving a rebuttal that the letter of
admonishment is justified, the matter shall be submitted to the
commission for final approval.  Upon commission approval, the
letter of admonishment, together with any written rebuttal, shall
be placed in the respondent's department file and may be
considered as part of the respondent's violation history in
assessing appropriate penalties in future disciplinary actions
against the respondent.  If the commission rejects the letter of
admonishment, it may either direct the decision officer to
dismiss the matter, or may direct that an adjudicative proceeding
be commenced seeking a more severe penalty.

(vi)  At any time prior to the commission's final approval
of a letter of admonishment, a respondent may request that the
matter be processed under the adjudicative proceeding process.

(c)  Commencement of Adjudicative Proceedings.
(i)  Alleged violations shall be referred to a presiding

officer for commencement of adjudicative proceedings under the
following circumstances:

(A)  the decision officer determines during screening that
the case does not fit the criteria for issuance of a letter of
admonishment under section (2)(b)(i);

(B)  a respondent has requested that a letter of
admonishment be processed under the adjudicative proceeding
process; or

(C)  the commission has rejected a letter of admonishment
and directed that an adjudicative proceeding be commenced
seeking a more severe penalty.

(ii)  All adjudicative proceedings shall commence as
informal proceedings.

(iii)  At any time after commencement of informal
adjudicative proceedings, but before the commencement of a
hearing, if the department determines that it will seek
administrative fines exceeding $3000, a suspension of the
license, permit or certificate of approval for more than ten days,
or a revocation of the license, permit, or certificate of approval
for the alleged violation(s), the presiding officer shall convert
the matter to a formal adjudicative proceeding.

(iv)  At any time before a final order is issued, a presiding
officer may convert an informal proceeding to a formal
proceeding if conversion is in the public interest and does not
unfairly prejudice the rights of any party.

(3)  The Informal Process.
(a)  Notice of agency action.
(i)  Upon referral of a violation report from the decision

officer for commencement of informal adjudicative proceedings,
the presiding officer shall issue and sign a written "notice of
agency action" which shall set forth in clear and concise terms:

(A)  The names and mailing addresses of all persons to
whom notice is being given by the presiding officer, and the
name, title, and mailing address of any attorney or employee
who has been designated to appear for the department;

(B)  The department's case number;
(C)  The name of the adjudicative proceeding, "DABC vs.

         ";
(D)  The date that the notice of agency action was mailed;
(E)  A statement that the adjudicative proceeding is to be

conducted informally according to the provisions of this rule
and Sections 63-46b-4 and -5 unless a presiding officer converts
the matter to a formal proceeding pursuant to Sections (2)(c)(iii)
or (iv) of this rule, in which event the proceeding will be
conducted formally according to the provisions of this rule and
Sections 63-46b-6 to -11;

(F)  The date, time and place of any prehearing conference
with the presiding officer;

(G)  A statement that a respondent may request a hearing
for the purpose of determining whether the violation(s) alleged
in the notice of agency action occurred, and if so, the penalties
that should be imposed;

(H)  A statement that a respondent who fails to attend or
participate in any hearing may be held in default;

(I)  A statement of the legal authority and jurisdiction
under which the adjudicative proceeding is to be maintained;

(J)  A statement of the purpose of the adjudicative
proceeding and questions to be decided including:

(I)  the alleged violation, together with sufficient facts to
put the respondent on notice of the alleged violation and the
name of the agency or department staff member making the
violation report;

(II)  the penalty sought, which may include assessment of
costs under Section 32A-1-119(5)(c) and (d) if the respondent
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is found guilty of the alleged violation, and forfeiture of any
compliance bond on final revocation under Section 32A-1-
119(5)(f) if revocation is sought by the department;

(K)  Any violation history of the respondent which may be
considered in assessing an appropriate penalty should the
respondent be found guilty of the alleged violation; and

(L)  The name, title, mailing address, and telephone
number of the presiding officer.

(ii)  A copy of the law enforcement agency or staff report
shall accompany the notice of agency action.  The presiding
officer shall delete from the report any information that might
compromise the identity of a confidential informant or
undercover agent.

(iii)  The notice of agency action and any subsequent
pleading in the case shall be retained in the respondent's
department file.

(iv)  The notice of agency action shall be mailed to each
respondent, any attorney representing the department, and, if
applicable, any law enforcement agency that referred the alleged
violation to the department.

(v)  The presiding officer may permit or require pleadings
in addition to the notice of agency action.  All additional
pleadings shall be filed with the presiding officer, with copies
sent by mail to each respondent and to the department.

(vi)  Amendment to Pleading.  The presiding officer may,
upon motion of the respondent or department made at or before
the hearing, allow any pleading to be amended or corrected.
Defects which do not substantially prejudice a respondent or the
department shall be disregarded.

(vii)  Signing of Pleading.  Pleadings shall be signed by the
department or respondent, or their authorized attorney or
representative, and shall show the signer's address and telephone
number.  The signature shall be deemed to be a certification by
the signer that he has read the pleading and that he has taken
reasonable measures to assure its truth.

(b)  The Prehearing Conference.
(i)  The presiding officer may hold a prehearing conference

with the respondent and the department to encourage settlement,
clarify issues, simplify the evidence, or expedite the
proceedings.

(ii)  All or part of any adjudicative proceeding may be
stayed at any time by a written settlement agreement signed by
the department and respondent or their authorized attorney or
representative, and by the presiding officer.  The stay shall take
effect immediately upon the signing of the settlement agreement,
and shall remain in effect until the settlement agreement is
approved or rejected by the commission.  No further action shall
be required with respect to any action or issue so stayed until the
commission has acted on the settlement agreement.

(iii)  A settlement agreement approved by the commission
shall constitute a final resolution of all issues agreed upon in the
settlement.  No further proceedings shall be required for any
issue settled.  The approved settlement shall take effect by its
own terms and shall be binding upon the respondent and the
department.  Any breach of a settlement agreement by a
respondent may be treated as a separate violation and shall be
grounds for further disciplinary action.  Additional sanctions
stipulated in the settlement agreement may also be imposed.

(iv)  If the settlement agreement is rejected by the
commission, the action shall proceed in the same posture as if
the settlement agreement had not been reached, except that all
time limits shall have been stayed for the period between the
signing of the agreement and the commission rejection of the
settlement agreement.

(v)  If the matter cannot be resolved by settlement
agreement, the department shall notify the respondent and the
presiding officer whether it will seek administrative fines
exceeding $3000, a suspension of the license, permit or
certificate of approval for more than ten days, or a revocation of

the license, permit, or certificate of approval for the alleged
violation(s).

(vi)  If the department does not seek administrative fines
exceeding $3000, a suspension of the license, permit, or
certificate of approval for more than ten days, or a revocation of
the license, permit, or certificate of approval for the alleged
violation(s), any hearing on the matter shall be adjudicated
informally.

(vii)  If the department does seek administrative fines
exceeding $3000, a suspension of the license, permit, or
certificate of approval for more than ten days, or a revocation of
the license, permit, or certificate of approval for the alleged
violation(s), the presiding officer shall convert the matter to a
formal adjudicative proceeding, and any hearing on the matter
shall be adjudicated formally.  The department may waive the
formal adjudicative proceeding requirement that the respondent
file a written response to the notice of agency action.

(c)  The Informal Hearing.
(i)  The presiding officer shall notify the respondent and

department in writing of the date, time and place of the hearing
at least ten days in advance of the hearing.  Continuances of
scheduled hearings are not favored, but may be granted by the
presiding officer for good cause shown.  Failure by a respondent
to appear at the hearing after notice has been given shall be
grounds for default and shall waive both the right to contest the
allegations, and the right to the hearing.  The presiding officer
shall proceed to prepare and serve on respondent an order
pursuant to R81-1-7(3)(d).

(ii)  All hearings shall be presided over by the presiding
officer.

(iii)  The respondent named in the notice of agency action
and the department shall be permitted to testify, present
evidence, and comment on the issues.  Formal rules of evidence
shall not apply, however, the presiding officer:

(A)  may exclude evidence that is irrelevant, immaterial or
unduly repetitious;

(B)  shall exclude evidence privileged in the courts of
Utah;

(C)  shall recognize presumptions and inferences
recognized by law;

(D)  may receive documentary evidence in the form of a
copy or excerpt if the copy or excerpt contains all the pertinent
portions of the original document;

(E)  may take official notice of any facts that could be
judicially noticed under the Utah Rules of Evidence, of the
record of other proceedings before the commission, and of
technical or scientific facts within the commission's specialized
knowledge;

(F)  may not exclude evidence solely because it is hearsay;
and

(G)  may use his experience, technical competence, and
specialized knowledge to evaluate the evidence.

(iv)  All testimony shall be under oath.
(v)  Discovery is prohibited.
(vi)  Subpoenas and orders to secure the attendance of

witnesses or the production of evidence shall be issued by the
presiding officer when requested by a respondent or the
department, or may be issued by the presiding officer on his
own motion.

(vii)  A respondent shall have access to information
contained in the department's files and to material gathered in
the investigation of respondent to the extent permitted by law.

(viii)  Intervention is prohibited.
(ix)  The hearing shall be open to the public, provided that

the presiding officer may order the hearing closed upon a
written finding that the public interest in an open meeting is
clearly outweighed by factors enumerated in the closure order.
The presiding officer may take appropriate measures necessary
to preserve the integrity of the hearing.
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(x)  Record of Hearing.  The presiding officer shall cause
an official record of the hearing to be made, at the department's
expense, as follows:

(A)  The record of the proceedings may be made by means
of an audio or video recorder or other recording device at the
department's expense.

(B)  The record may also be made by means of a certified
shorthand reporter employed by the department or by a party
desiring to employ a certified shorthand reporter at its own cost
in the event that the department chooses not to employ a
reporter.  If a party employs a certified shorthand reporter, the
original transcript of the hearing shall be filed with the
department.  Those desiring a copy of the certified shorthand
reporter's transcript may purchase it from the reporter.

(C)  Any respondent, at his own expense, may have a
person approved by the department, prepare a transcript of the
hearing, subject to any restrictions that the department is
permitted by statute to impose to protect confidential
information disclosed at the hearing.  Whenever a transcript or
audio or video recording of a hearing is made, it will be
available at the department for use by the parties, but the
original transcript or recording may not be withdrawn.

(D)  The department shall retain the record of the
evidentiary hearing for a minimum of one year from the date of
the hearing, or until the completion of any court proceeding on
the matter.

(xi)  The presiding officer may grant continuances or
recesses as necessary.

(xii)  Order of presentation.  Unless otherwise directed by
the presiding officer at the hearing, the order of procedure and
presentation of evidence will be as follows:  (1) department; (2)
respondent; (3) rebuttal by department.

(xiii)  Time limits.  The presiding officer may set
reasonable time limits for the presentations described above.

(xiv)  Continuances of the hearing.  Any hearing may be
continued to a time and date certain announced at the hearing,
which shall not require any new notification.  The continuance
of the hearing may be made upon motion of a respondent or the
department indicating good cause why a continuance is
necessary.  The continuance of the hearing may also be made
upon the motion of the presiding officer when in the public
interest.

(xv)  Oral Argument and Briefs.  Upon the conclusion of
the taking of evidence, the presiding officer may, in his
discretion, permit a respondent and the department to make oral
arguments or submit additional briefs or memoranda upon a
schedule to be designated by the presiding officer.

(d)  Disposition.
(i)  Presiding Officer's Order; Objections.
(A)  Within a reasonable time after the close of the hearing,

the presiding officer shall issue a signed order in writing that
includes the following:

(I)  the decision;
(II)  the reasons for the decision;
(III)  findings of facts;
(IV)  conclusions of law;
(V)  recommendations for final commission action;
(VI)  notice that a respondent or the department having

objections to the presiding officer's order may file written
objections with the presiding officer within ten days of service
of the order, setting forth the particulars in which the report is
alleged to be unfair, inaccurate, incomplete, unreasonable,
unlawful or not supported by the evidence.

(B)  The order shall be based on the facts appearing in the
department's files and on the facts presented in evidence at the
informal hearing.  Any finding of fact that was contested may
not be based solely on hearsay evidence.  The findings of fact
shall be based upon a preponderance of the evidence.  The order
shall not recommend a penalty more severe than that sought in

the notice of agency action, and in no event may it recommend
administrative fines exceeding $3000, a suspension of the
license, permit, or certificate of approval for more than ten days,
or a revocation of the license, permit, or certificate of approval.

(C)  A copy of the presiding officer's order shall be
promptly mailed to the respondent and the department.

(D)  The presiding officer shall wait ten days from service
of his order for written objections, if any.  The presiding officer
may then amend or supplement his findings of fact, conclusions
of law, and recommendations to reflect those objections which
have merit or which are not disputed.

(E)  Upon expiration of the time for filing written
objections, the order of the presiding officer and any written
objections timely filed, shall be submitted to the commission for
final consideration.

(ii)  Commission Action.
(A)  Upon expiration of the time for filing objections, the

order shall be placed on the next available agenda of a regular
commission meeting for consideration by the commission.
Copies of the order, together with any objections filed shall be
forwarded to the commission, and the commission shall finally
decide the matter on the basis of the order and any objections
submitted.

(B)  The commission shall be deemed a substitute presiding
officer for this final stage of the informal adjudicative
proceeding pursuant to Sections 63-46b-2(1)(h)(ii) and (iii).
This stage is not considered a "review of an order by an agency
or a superior agency" under Sections 63-46b-12 and -13.

(C)  No additional evidence shall be presented to the
commission.  The commission may, in its discretion, permit the
respondent and department to present oral presentations.

(D)  After the commission has reached a final decision, it
shall issue or cause to be issued a signed, written order pursuant
to Section 32A-1-119(3)(c) and (6) and 63-46b-5(1)(i),
containing:

(I)  the decision;
(II)  the reasons for the decision;
(III)  findings of fact;
(IV)  conclusions of law;
(V)  action ordered by the commission and effective date

of the action taken;
(VI)  notice of the right to seek judicial review of the order

within 30 days from the date of its issuance in the district court
in accordance with Sections 63-46b-14, -15, -17, and -18, and
32A-1-119 and -120.

(E)  The commission may adopt in whole or in part, any
portion(s) of the initial presiding officer's order.

(F)  The order shall be based on the facts appearing in the
department's files and on the facts presented in evidence at the
informal hearing.

(G)  The order shall not impose a penalty more severe than
that sought in the notice of agency action, and in no event may
it impose administrative fines exceeding $3000, a suspension of
the license, permit, or certificate of approval for more than ten
days, or a revocation of the license, permit, or certificate of
approval.

(H)  The commission, after it has rendered its final decision
and order, may direct the department director to prepare, issue,
and cause to be served on the parties the final written order on
behalf of the commission.

(I)  A copy of the commission's order shall be promptly
mailed to the parties.

(e)  Judicial Review.
(i)  Any petition for judicial review of the commission's

final order must be filed within 30 days from the date the order
is issued.

(ii)  Appeals from informal adjudicative proceedings shall
be to the district court in accordance with Sections 63-46b-15,
-17, and -18, and 32A-1-119 and -120.



UAC (As of July 1, 2008) Printed:  September 4, 2008 Page 56

(4)  The Formal Process.
(a)  Conversion Procedures.  If a presiding officer converts

an informal adjudicative proceeding to a formal adjudicative
proceeding pursuant to sections (2)(c)(iii) or (iv):

(i)  the presiding officer shall notify the parties that the
adjudicative proceeding is to be conducted formally according
to the provisions of this rule and Sections 63-46b-6 to -11;

(ii)  the case shall proceed without requiring the issuance
of a new or amended notice of agency action;

(iii)  the respondent shall be required to file a written
response to the original notice of agency action within 30 days
of the notice of the conversion of the adjudicative proceeding to
a formal proceeding, unless this requirement is waived by the
department.  Extensions of time to file a response are not
favored, but may be granted by the presiding officer for good
cause shown.  Failure to file a timely response shall waive the
respondent's right to contest the matters stated in the notice of
agency action, and the presiding officer may enter an order of
default and proceed to prepare and serve his final order pursuant
to R81-1-7(4)(e).  The response shall be signed by the
respondent, or by an authorized agent or attorney of the
respondent, and shall set forth in clear and concise terms:

(A)  the case number assigned to the action;
(B)  the name of the adjudicative proceeding, "DABC vs.

   ";
(C)  the name of the respondent;
(D)  whether the respondent admits, denies, or lacks

sufficient knowledge to admit or deny each allegation stated in
the notice of agency action, in which event the allegation shall
be deemed denied;

(E)  any facts in defense or mitigation of the alleged
violation or possible penalty;

(F)  a brief summary of any attached evidence.  Any
supporting documents, exhibits, signed statements, transcripts,
etc., to be considered as evidence shall accompany the response;

(G)  a statement of the relief the respondent seeks;
(H)  a statement summarizing the reasons that the relief

requested should be granted.
(iv)  the presiding officer may permit or require pleadings

in addition to the notice of agency action and the response.  All
additional pleadings shall be filed with the presiding officer,
with copies sent by mail to each party.

(v)  the presiding officer may, upon motion of the
responsible party made at or before the hearing, allow any
pleading to be amended or corrected.  Defects which do not
substantially prejudice any of the parties shall be disregarded;

(vi)  Pleadings shall be signed by the party or the party's
attorney and shall show the signer's address and telephone
number.  The signature shall be deemed to be a certification by
the signer that he has read the pleading and that he has taken
reasonable measures to assure its truth;

(b)  Intervention.
(i)  Any person not a party may file a signed, written

petition to intervene in a formal adjudicative proceeding with
the presiding officer.  The person who wishes to intervene shall
mail a copy of the petition to each party.  The petition shall
include:

(A)  the agency's case number;
(B)  a statement of facts demonstrating that the petitioner's

legal rights or interests are substantially affected by the formal
adjudicative proceedings or that the petitioner qualifies as an
intervenor under any provision of law; and

(C)  a statement of the relief that the petitioner seeks from
the agency;

(ii)  Response to Petition.  Any party to a proceeding into
which intervention is sought may make an oral or written
response to the petition for intervention.  The response shall
state the basis for opposition to intervention and may suggest
limitations to be placed upon the intervenor if intervention is

granted.  The response must be presented or filed at or before
the hearing.

(iii)  Granting of Petition.  The presiding officer shall grant
a petition for intervention if the presiding officer determines
that:

(A)  the petitioner's legal interests may be substantially
affected by the formal adjudicative proceeding; and

(B)  the interests of justice and the orderly and prompt
conduct of the adjudicative proceedings will not be materially
impaired by allowing the intervention.

(iv)  Order Requirements.
(A)  Any order granting or denying a petition to intervene

shall be in writing and sent by mail to the petitioner and each
party.

(B)  An order permitting intervention may impose
conditions on the intervenor's participation in the adjudicative
proceeding that are necessary for a just, orderly, and prompt
conduct of the adjudicative proceeding.

(C)  The presiding officer may impose conditions at any
time after the intervention.

(D)  If it appears during the course of the proceeding that
an intervenor has no direct or substantial interest in the
proceeding and that the public interest does not require the
intervenor's participation, the presiding officer may dismiss the
intervenor from the proceeding.

(E)  In the interest of expediting a hearing, the presiding
officer may limit the extent of participation of an intervenor.
Where two or more intervenors have substantially like interests
and positions, the presiding officer may at any time during the
hearing limit the number of intervenors who will be permitted
to testify, cross-examine witnesses or make and argue motions
and objections.

(c)  Discovery and Subpoenas.
(i)  Discovery.  Upon the motion of a party and for good

cause shown that it is to obtain relevant information necessary
to support a claim or defense, the presiding officer may
authorize the manner of discovery against another party or
person, including the staff, as may be allowed by the Utah Rules
of Civil Procedure.

(ii)  Subpoenas.  Subpoenas and orders to secure the
attendance of witnesses or the production of evidence in formal
adjudicative proceedings shall be issued by the presiding officer
when requested by any party, or may be issued by the presiding
officer on his own motion.

(d)  The Formal Hearing.
(i)  Notice.  The presiding officer shall notify the parties in

writing of the date, time, and place of the hearing at least ten
days in advance of the hearing.  The presiding officer's name,
title, mailing address, and telephone number shall be provided
to the parties.  Continuances of scheduled hearings are not
favored, but may be granted by the presiding officer for good
cause shown.  Failure to appear at the hearing after notice has
been given shall be grounds for default and shall waive both the
respondent's right to contest the allegations, and the
respondent's right to the hearing.  The presiding officer shall
proceed to prepare and serve on respondent his order pursuant
to R81-1-7(4)(e).

(ii)  Public Hearing.  The hearing shall be open to all
parties.  It shall also be open to the public, provided that the
presiding officer may order the hearing closed upon a written
finding that the public interest in an open hearing is clearly
outweighed by factors enumerated in the closure order.  The
presiding officer may take appropriate measures necessary to
preserve the integrity of the hearing.

(iii)  Rights of Parties.  The presiding officer shall regulate
the course of the hearings to obtain full disclosure of relevant
facts and to afford all the parties reasonable opportunity to
present their positions, present evidence, argue, respond,
conduct cross-examinations, and submit rebuttal evidence.
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(iv)  Public Participation.  The presiding officer may give
persons not a party to the adjudicative proceeding the
opportunity to present oral or written statements at the hearing.

(v)  Rules of Evidence.  Technical rules of evidence shall
not apply.  Any reliable evidence may be admitted subject to the
following guidelines.  The presiding officer:

(A)  may exclude evidence that is irrelevant, immaterial or
unduly repetitious;

(B)  shall exclude evidence privileged in the courts of Utah;
(C)  shall recognize presumptions and inferences

recognized by law;
(D)  may receive documentary evidence in the form of a

copy or excerpt if the copy or excerpt contains all the pertinent
portions of the original document.

(E)  may take official notice of any facts that could be
judicially noticed under the Utah Rules of Evidence, of the
record of other proceedings before the agency, and of technical
or scientific facts within the agency's specialized knowledge;

(F)  may not exclude evidence solely because it is hearsay;
and

(G)  may use his experience, technical competence, and
specialized knowledge to evaluate the evidence.

(vi)  Oath.  All testimony presented at the hearing, if
offered as evidence to be considered in reaching a decision on
the merits, shall be given under oath.

(vii)  Order of presentation.  Unless otherwise directed by
the presiding officer at the hearing, the order of procedure and
presentation of evidence will be as follows:  (1) agency; (2)
respondent; (3) intervenors (if any); (4) rebuttal by agency.

(viii)  Time limits.  The presiding officer may set
reasonable time limits for the presentations described above.

(ix)  Continuances of the hearing.  Any hearing may be
continued to a time and date certain announced at the hearing,
which shall not require any new notification.  The continuance
of the hearing may be made upon motion of a party indicating
good cause why a continuance is necessary.  The continuance of
the hearing may also be made upon the motion of the presiding
officer when in the public interest.

(x)  Oral Argument and Briefs.  Upon the conclusion of the
taking of evidence, the presiding officer may, in his discretion,
permit the parties to make oral arguments or submit additional
briefs or memoranda upon a schedule to be designated by the
presiding officer.

(xi)  Record of Hearing.  The presiding officer shall cause
an official record of the hearing to be made, at the agency's
expense, as follows:

(A)  The record may be made by means of an audio or
video recorder or other recording device at the department's
expense.

(B)  The record may also be made by means of a certified
shorthand reporter employed by the department or by a party
desiring to employ a certified shorthand reporter at its own cost
in the event that the department chooses not to employ a
reporter.  If a party employs a certified shorthand reporter, the
original transcript of the hearing shall be filed with the
department.  Those desiring a copy of the certified shorthand
reporter's transcript may purchase it from the reporter.

(C)  Any respondent, at his own expense, may have a
person approved by the department prepare a transcript of the
hearing, subject to any restrictions that the agency is permitted
by statute to impose to protect confidential information
disclosed at the hearing.  Whenever a transcript or audio or
video recording of a hearing is made, it will be available at the
department for use by the parties, but the original transcript or
recording may not be withdrawn.

(D)  The department shall retain the record of the
evidentiary hearing for a minimum of one year from the date of
the hearing, or until the completion of any court proceeding on
the matter.

(xii)  Failure to appear.  Inexcusable failure of the
respondent to appear at a scheduled evidentiary hearing after
receiving proper notice constitutes an admission of the charged
violation.  The validity of any hearing is not affected by the
failure of any person to attend or remain in attendance pursuant
to Section 32A-1-119(5)(c).

(e)  Disposition.
(i)  Presiding Officer's Order; Objections.
(A)  Within a reasonable time of the close of the hearing,

or after the filing of any post-hearing papers permitted by the
presiding officer, the presiding officer shall sign and issue a
written order that includes the following:

(I)  the findings of fact based exclusively on evidence
found in the record of the adjudicative proceedings, or facts
officially noted.  No finding of fact that was contested may be
based solely on hearsay evidence.  The findings of fact shall be
based upon a preponderance of the evidence, except if the
respondent fails to respond as per R81-1-7(4)(a)(iii), then the
findings of fact shall adopt the allegations in the notice of
agency action;

(II)  conclusions of law;
(III)  the decision;
(IV)  the reasons for the decision;
(V)  recommendations for final commission action.  The

order shall not recommend a penalty more severe than that
sought in the notice of agency action;

(VI)  notice that a respondent or the department having
objections to the presiding officer's order may file written
objections with the presiding officer within ten days of service
of the order setting forth the particulars in which the report is
alleged to be unfair, inaccurate, incomplete, unreasonable,
unlawful, or not supported by the evidence.

(B)  A copy of the presiding officer's order shall be
promptly mailed to the parties.

(C)  The presiding officer shall wait ten days from service
of his order for written objections, if any.  The presiding officer
may then amend or supplement his findings of fact, conclusions
of law, and recommendations to reflect those objections which
have merit and which are not disputed.

(D)  Upon expiration of the time for filing written
objections, the order of the presiding officer and any written
objections timely filed, shall be submitted to the commission for
final consideration.

(ii)  Commission Action.
(A)  Upon expiration of the time for filing objections, the

order shall be placed on the next available agenda of a regular
commission meeting for consideration by the commission.
Copies of the order, together with any objections filed by the
respondent, shall be forwarded to the commission, and the
commission shall finally decide the matter on the basis of the
order and any objections submitted.

(B)  The commission shall be deemed a substitute presiding
officer for this final stage of the formal adjudicative proceeding
pursuant to Sections 63-46b-2(h)(ii) and (iii).  This stage is not
considered a "review of an order by an agency or a superior
agency" under Sections 63-46b-12 and -13.

(C)  No additional evidence shall be presented to the
commission.  The commission may, in its discretion, permit the
parties to present oral presentations.

(D)  After the commission has reached a final decision, it
shall issue or cause to be issued a signed, written order pursuant
to Section 32A-1-119(3)(c) and (6) and 63-46b-10(1) that
includes:

(I)  findings of fact based exclusively on evidence found in
the record of the adjudicative proceedings, or facts officially
noted.  No finding of fact that was contested may be based
solely on hearsay evidence.  The findings of fact shall be based
upon a preponderance of the evidence, except if the respondent
fails to respond as per R81-1-7(4)(a)(iii), then the findings of
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fact shall adopt the allegations in the notice of agency action and
the respondent is considered in default;

(II)  conclusions of law;
(III)  the decision;
(IV)  the reasons for the decision;
(V)  action ordered by the commission and effective date

of the action taken.  The order shall not impose a penalty more
severe than that sought in the notice of agency action;

(VI)  notice of the right to file a written request for
reconsideration within ten days of the service of the order;

(VII)  notice of the right to seek judicial review of the order
within thirty days of the date of its issuance in the court of
appeals in accordance with Sections 32A-1-120 and 63-46b-16,
-17, and -18.

(E)  The commission may adopt in whole or in part, any
portion(s) of the initial presiding officer's order.

(F)  The commission may use its experience, technical
competence and specialized knowledge to evaluate the evidence.

(G)  The commission, after it has rendered its final decision
and order, may direct the department director to prepare, issue,
and cause to be served on the parties the final written order on
behalf of the commission.

(H)  A copy of the commission's order shall be promptly
mailed to the parties.

(I)  A respondent having objections to the order of the
commission may file, within ten days of service of the order, a
request for reconsideration with the commission, setting forth
the particulars in which the order is unfair, unreasonable,
unlawful, or not supported by the evidence.  If the request is
based upon newly discovered evidence, the petition shall be
accompanied by a summary of the new evidence, with a
statement of reasons why the respondent could not with
reasonable diligence have discovered the evidence prior to the
formal hearing, and why the evidence would affect the
commission's order.

(J)  The filing of a request for reconsideration is not a
prerequisite for seeking judicial review of the commission's
order.

(K)  Within twenty days of the filing of a request for
reconsideration, the commission may issue or cause to be issued
a written order granting the request or denying the request in
whole or in part.  If the request is granted, it shall be limited to
the matter specified in the order.  Upon reconsideration, the
commission may confirm its former order or vacate, change or
modify the same in any particular, or may remand for further
action.  The final order shall have the same force and effect as
the original order.

(L)  If the commission does not issue an order within
twenty days after the filing of the request, the request for
reconsideration shall be considered denied.

(f)  Judicial Review.
(i)  Respondent may file a petition for judicial review of the

commission's final order within 30 days from the date the order
is issued.

(ii)  Appeals from formal adjudicative proceedings shall be
to the Utah Court of Appeals in accordance with Sections 63-
46b-16, -17, and -18, and Section 32A-1-120.

R81-1-8.  Consent Calendar Procedures.
(1)  Authority.  This rule is pursuant to the commission's

authority to establish procedures for suspending or revoking
permits, licenses, and package agencies under 32A-1-107(1)(b)
and (e), and the commission's authority to adjudicate violations
of Title 32A.

(2)  Purpose.  This rule establishes a consent calendar
procedure for handling letters of admonishment issued and
settlement agreements proposed pursuant to R81-1-7 that meet
the following criteria:

(a)  Uncontested letters of admonishment where no written

objections have been received from the respondent; and
(b)  Settlement agreements except those where the

respondent is allowed to present further argument to the
commission under the terms of the settlement agreement.

(3)  Application of the Rule.
(a)  A consent calendar may be utilized by the commission

at their meetings to expedite the handling of letters of
admonishment and settlement agreements that meet the criteria
of Section (2).

(b)  Consent calendar items shall be briefly summarized by
department staff or the assistant attorney general assigned to the
department.  The summary shall describe the nature of the
violations and the penalties sought.

(c)(i)  The commission shall be furnished in advance of the
meeting a copy of each letter of admonishment and settlement
agreement on the consent calendar and any documents essential
for the commission to make an informed decision on the matter.

(ii)  If the case involves anything unusual or out of the
ordinary, it shall be highlighted on the letter of admonishment
or settlement agreement and shall be noted by the department
staff person or assistant attorney general during the summary of
the case.

(iii)  Settlement agreements on the consent calendar shall
include specific proposed dates for the suspension of any license
or permit, and for payment of any fines or administrative costs.

(d)  If the case involves a serious or grave violation as
defined in R81-1-6, the licensee or permittee, absent good
cause, shall be in attendance at the commission meeting.  The
licensee or permittee shall be present not to make a presentation,
but to respond to any questions from the commission.
Individual employees of a licensee or permittee are not required
to be in attendance at the commission meeting.

(e)  Any commissioner may have an item removed from the
consent calendar if the commissioner feels that further inquiry
is necessary before reaching a final decision.  In the event a
commissioner elects to remove an item from the consent
calendar, and the licensee or permittee is not in attendance, the
matter may be rescheduled for the next regular commission
meeting.  Otherwise, the action recommended by department
staff or the assistant attorney general presenting the matter shall
be approved by unanimous consent of the commission.

(f)  All consent calendar items shall be approved in a single
motion at the conclusion of the presentation of the summary.

(g)  All fines and administrative costs shall be paid on or
before the day of the commission meeting unless otherwise
provided by order of the commission.

R81-1-9.  Liquor Dispensing Systems.
A licensee may not install or use any system for the

automated mixing or dispensing of spirituous liquor unless the
dispensing system has been approved by the department.

(1)  Minimum requirements.  The department will only
approve a dispensing system which:

(a)  dispenses spirituous liquor in calibrated quantities not
to exceed 1.5 ounces; and

(b)  has a meter which counts the number of pours
dispensed.

The margin of error of the system for a one ounce pour size
cannot exceed 1/16 of an ounce or two milliliters.

(2)  Types of systems.  Dispensing systems may be of
various types including:  gun, stationary head, tower, insertable
spout, ring activator or similar method.

(3)  Method of approval.
(a)  Suppliers.  Companies which manufacture, distribute,

sell, or supply dispensing systems must first have their product
approved by the department prior to use by any liquor licensee
in the state.  They shall complete the "Supplier Application for
Dispensing System Approval" form provided by the department,
which includes:  the name, model number, manufacturer and
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supplier of the product; the type and method of dispensing,
calibrating, and metering; the degree or tolerance of error, and
a verification of compliance with federal and state laws, rules,
and regulations.

(b)  Licensees.  Before any dispensing system is put into
use by a licensee, the licensee shall complete the "Licensee
Application for Dispensing System Approval" form provided by
the department.  The department shall maintain a list of
approved products and shall only authorize installation of a
product previously approved by the department as provided in
subsection (a).  The licensee is thereafter responsible for
verifying that the system, when initially installed, meets the
specifications which have been supplied to the department by
the manufacturer.  Once installed, the licensee shall maintain the
dispensing system to ensure that it continues to meet the
manufacturer's specifications.  Failure to maintain the system
may be grounds for suspension or revocation of the licensee's
liquor license.

(c)  Removal from approved list.  In the event the system
does not meet the specifications as represented by the
manufacturer, the licensee shall immediately notify the
department.  The department shall investigate the situation to
determine whether the product should be deleted from the
approved list.

(4)  Operational restrictions.
(a)  The system must be calibrated to pour a quantity of

spirituous liquor not to exceed 1.5 ounces.
(b)  Voluntary consent is given that representatives of the

department, State Bureau of Investigation, or any law
enforcement officer shall have access to any system for
inspection or testing purposes.  A licensee shall furnish to the
representatives, upon request, samples of the alcoholic products
dispensed through any system for verification and analysis.

(c)  Spirituous liquor bottles in use with a dispensing
system at the dispensing location must be affixed to the
dispensing system by the licensee.  Spirituous liquor bottles in
use with a remote dispensing system must be in a locked storage
area.  Any other primary spirituous liquor not in service must
remain unopened.  There shall be no opened primary spirituous
liquor bottles at a dispensing location that are not affixed to an
approved dispensing device.

(d)  The dispensing system and spirituous liquor bottles
attached to the system must be locked or secured in such a place
and manner as to preclude the dispensing of spirituous liquor at
times when liquor sales are not authorized by law.

(e)  All dispensing systems and devices must
(i)  avoid an in-series hookup which would permit the

contents of liquor bottles to flow from bottle to bottle before
reaching the dispensing spigot or nozzle;

(ii) not dispense from or utilize containers other than
original liquor bottles; and

(iii) prohibit the intermixing of different kinds of products
or brands in the liquor bottles from which they are being
dispensed.

(f) Pursuant to federal law, all liquor dispensed through a
dispensing system shall be from its original container, and there
shall be no re-use or refilling of liquor bottles with any
substance whatsoever. The commission adopts federal
regulations 27 CFR 31.261-31.262 and 26 USC Section 5301
and incorporates them by reference.

(g)  Each licensee shall keep daily records for each
dispensing outlet as follows:

(i)  a list of brands of liquor dispensed through the
dispensing system;

(ii)  the number of portions of liquor dispensed through the
dispensing system determined by the calculated difference
between the beginning and ending meter readings and/or as
electronically generated by the recording software of the
dispensing system;

(iii)  number of portions of liquor sold; and
(iv)  a comparison of the number of portions dispensed to

the number of portions sold including an explanation of any
variances.

(v)  These records must be made available for inspection
and audit by the department or law enforcement.

(h)  This rule does not prohibit the sale of pitchers of
mixed drinks as long as the pitcher contains no more than 1.5
ounces of primary spirituous liquor and no more than a total of
2.5 ounces of spirituous liquor per person to which the pitcher
is served.

(i)  Licensees shall display in a prominent place on the
premises a list of the types and brand names of spirituous liquor
being served through its dispensing system.  This requirement
may be satisfied either by printing the list on an alcoholic
beverage menu or by wall posting or both.

(j) A licensee or his employee shall not:
(i)  sell or serve any brand of spirituous liquor not identical

to that ordered by the patron; or
(ii)  misrepresent the brand of any spirituous liquor

contained in any drink sold or offered for sale.
(k) All dispensing systems and devices must conform to

federal, state, and local health and sanitation requirements.
Where considered necessary, the department may:

(i)  require the alteration or removal of any system,
(ii)  require the licensee to clean, disinfect, or otherwise

improve the sanitary conditions of any system.

R81-1-11.  Multiple-Licensed Facility Storage and Service.
(1)  For the purposes of this rule:
(a)  "premises" as defined in Section 32A-1-105(41) shall

include the location of any licensed restaurant, limited
restaurant, club, or on-premise beer retailer facility or facilities
operated or managed by the same person or entity that are
located within the same building or complex.  Multiple licensed
facilities shall be termed "qualified premises" as used in this
rule.

(b)  the terms "sell", "sale", "to sell" as defined in Section
32A-1-105(52) shall not apply to a cost allocation of alcoholic
beverages as used in this rule.

(c)  "cost allocation" means an apportionment of the as
purchased cost of the alcoholic beverage product based on the
amount sold in each outlet.

(d)  "remote storage alcoholic beverage dispensing system"
means a dispensing system where the alcoholic product is stored
in a single centralized location, and may have separate
dispensing heads at different locations, and is capable of
accounting for the amount of alcoholic product dispensed to
each location.

(2)  Where qualified premises have consumption areas in
reasonable proximity to each other, the dispensing of alcoholic
beverages may be made from the alcoholic beverage inventory
of an outlet in one licensed location to patrons in either
consumption area of the qualified premises subject to the
following requirements:

(a)  point of sale control systems must be implemented that
will record the amounts of each alcoholic beverage product sold
in each location;

(b)  cost allocation of the alcoholic beverage product cost
must be made for each location on at least a monthly or
quarterly basis pursuant to the record keeping requirements of
Section 32A-4-106, 32A-4-307, 32A-5-107, or 32A-10-206;

(c)  dispensing of alcoholic beverages to a licensed location
may not be made on prohibited days or at prohibited hours
pertinent to that license type;

(d)  if separate inventories of liquor are maintained in one
dispensing location, the storage area of each licensee's liquor
must remain locked during the prohibited hours and days of sale
for each license type;
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(e)  dispensing of alcoholic beverages to a licensed location
may not be made in any manner prohibited by the statutory or
regulatory operational restrictions of that license type;

(f)  alcoholic beverages dispensed under this section may
be delivered by servers from one outlet to the various approved
consumption areas, or dispensed to each outlet through the use
of a remote storage alcoholic beverage dispensing system.

(3)  On qualified premises where each licensee maintains
an inventory of alcoholic beverage products, the alcoholic
beverages owned by each licensee may be stored in a common
location in the building subject to the following guidelines:

(a)  each licensee shall identify the common storage
location when applying for or renewing their license, and shall
receive department approval of the location;

(b)  each licensee must be able to account for its ownership
of the alcoholic beverages stored in the common storage
location by keeping records, balanced monthly, of expenditures
for alcoholic beverages supported by items such as delivery
tickets, invoices, receipted bills, canceled checks, petty cash
vouchers; and

(c)  the common storage area may be located on the
premises of one of the licensed liquor establishments.

R81-1-12.  Alcohol Training and Education Seminar.
(1)  The alcohol training and education seminar, as

described in Section 62A-15-401, shall be completed by every
individual of every new and renewing licensee under title 32A
who:

(a)  is employed to sell or furnish alcoholic beverages to the
public within the scope of his employment for consumption on
the premises;

(b)  is employed to manage or supervise the service of
alcoholic beverages; or

(c)  holds an ownership interest in an on-premise licensed
establishment and performs the duties of a manager, supervisor,
or server of alcoholic beverages.

(2)  Persons described in subsection 1(a) and (b) must
complete the training within 30 days of commencing
employment.  Persons described in subsection 1(c) must
complete the training within 30 days of engaging in the duties
described in subsection 1(a) and (b).

(3)  Each licensee shall maintain current records on each
individual indicating:

(a)  date of hire, and
(b)  date of completion of training.
(4)  The seminar shall include the following subjects in the

curriculum and training:
(a)  alcohol as a drug and its effect on the body and

behavior;
(b)  recognizing the problem drinker;
(c)  an overview of state alcohol laws;
(d)  dealing with problem customers; and
(e)  alternate means of transportation to get a customer

safely home.
(5)  Persons required to complete the seminar shall pay a

fee to the seminar provider.
(6)  The seminar is administered by the Division of

Substance Abuse of the Utah Department of Human Services.
(7)  Persons who are not in compliance with subsection (2)

may not:
(a)  serve or supervise the serving of alcoholic beverages to

a customer for consumption on the premises of a licensee; or
(b)  engage in any activity that would constitute managing

operations at the premises of a licensee.

R81-1-13.  Utah Government Records Access and
Management Act.

(1)  Purpose.  To provide procedures for access to
government records of the commission and the department.

(2)  Authority.  The authority for this rule is Sections 63-2-
204, and 63-2-904 of the Government Records Access and
Management Act (GRAMA).

(3)  Requests for Access.  Requests for access to
government records of the commission or the department should
be written and made to the executive secretary of the
commission or the records officer of the department, as the case
may be, at the following address:  Department of Alcoholic
Beverage Control, 1625 South 900 West, P.O. Box 30408, Salt
Lake City, Utah 84130-0408.

(4)  Fees.  A fee schedule for the direct and indirect costs
of duplicating or compiling a record may be obtained from the
commission and the department by contacting the appropriate
official specified in paragraph (3) above.  The department may
require payment of past fees and future estimated fees before
beginning to process a request if fees are expected to exceed $50
or if the requester has not paid fees from previous requests.
Fees for duplication and compilation of a record may be waived
under certain circumstances described in Section 63-2-203(4).
Requests for this waiver of fees must be made to the appropriate
official specified in paragraph (3) above.

(5)  Requests for Access for Research Purposes.  Access to
private or controlled records for research purposes is allowed by
Section 63-2-202(8).  Requests for access to these records for
research purposes may be made to the appropriate official
specified in paragraph (3) above.

(6)  Intellectual Property Rights.  Whenever the
commission or department determines that it owns an
intellectual property right to a portion of its records, it may elect
to duplicate and distribute, or control any materials, in
accordance with the provisions of Section 63-2-201(10).
Decisions affecting records covered by these rights will be made
by the appropriate official specified in paragraph (3) above.
Any questions regarding the duplication and distribution of
materials should be addressed to that individual.

(7)  Requests to Amend a Record.  An individual may
contest the accuracy or completeness of a document pertaining
to him pursuant to Section 63-2-603.  The request should be
made to the appropriate official specified in paragraph (3)
above.

(8)  Time Periods Under GRAMA.  The provisions of Rule
6 of the Utah Rules of Civil Procedure shall apply to calculate
time periods specified in GRAMA.

R81-1-14.  Americans With Disabilities Act Complaint
Procedure.

(1)  Authority and Purpose.  This rule is promulgated
pursuant to Section 63-46a-3(3).  The commission, pursuant to
28 CFR 35.107, July 1, 1992 Ed., adopts, defines, and publishes
within this rule complaint procedures providing for prompt and
equitable resolution of complaints filed in accordance with Title
II of the Americans With Disabilities Act, with the commission
or the department.

(2)  No qualified individual with a disability, by reason of
disability, shall be excluded from participation in or be denied
the benefits of the services, programs, or activities of the
commission, or department, or be subjected to discrimination by
the commission or department.

(3)  Definitions.
"ADA coordinator" means the commission's and

department's coordinator or designee who has responsibility for
investigating and providing prompt and equitable resolution of
complaints filed by qualified individuals with disabilities.

"ADA State Coordinating Committee" means that
committee with representatives designated by the directors of
the following agencies:  Office of Planning and Budget;
Department of Human Resource Management; Division of Risk
Management; Division of Facilities Construction Management;
and Office of the Attorney General.
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"Disability" means with respect to an individual with a
disability, a physical or mental impairment that substantially
limits one or more of the major life activities of an individual;
a record of an impairment; or being regarded as having an
impairment.

"Individual with a disability" means a person who has a
disability which limits one of his major life activities and who
meets the essential eligibility requirement for the receipt of
services or the participation in programs or activities provided
by the commission or department, or who would otherwise be
an eligible applicant for vacant positions with the commission
or department, as well as those who are employees of the
commission or department.

"Major life activities" means functions such as caring for
one's self, performing manual tasks, walking, seeing, hearing,
speaking, breathing, learning, and working.

(4)  Filing of Complaints.
(a)  The complaint shall be filed in a timely manner to

assure prompt, effective assessment and consideration of the
facts, but no later than 60 days from the date of the alleged act
of discrimination.

(b)  The complaint shall be filed with the commission's and
department's ADA coordinator in writing or in another
accessible format suitable to the individual.

(c)  Each complaint shall:
(i)  include the individual's name and address;
(ii)  include the nature and extent of the individual's

disability;
(iii)  describe the commission's or department's alleged

discriminatory action in sufficient detail to inform the
commission or department of the nature and date of the alleged
violation;

(iv)  describe the action and accommodation desire; and
(v)  be signed by the individual or by his legal

representative.
(d)  Complaints filed on behalf of classes or third parties

shall describe or identify by name, if possible, the alleged
victims of discrimination.

(5)  Investigation of Complaint.
(a)  The ADA coordinator shall conduct an investigation of

each complaint received.  The investigation shall be conducted
to the extent necessary to assure all relevant facts are determined
and documented.  This may include gathering all information
listed in paragraph (4)(c) of this rule if it is not made available
by the individual.

(b)  When conducting the investigation, the ADA
coordinator may seek assistance from the commission's or
department's legal, human resource, and budget staff in
determining what action, if any, shall be taken on the complaint.
Before making any decision that would involve an expenditure
of funds which is not absorbable within the commission's or
department's budget and would require appropriation authority;
facility modifications; or reclassification or reallocation in
grade, the ADA coordinator shall consult with the ADA State
Coordinating Committee.

(6)  Issuance of Decision.
(a)  Within 15 working days after receiving the complaint,

the ADA coordinator shall issue a decision outlining in writing
or in another acceptable suitable format stating what action, if
any, shall be taken on the complaint.

(b)  If the coordinator is unable to reach a decision within
the 15 working day period, he shall notify the individual with a
disability in writing or by another acceptable, suitable format
why the decision is being delayed and what additional time is
needed to reach a decision.

(7)  Appeals.
(a)  The individual may appeal the decision of the ADA

coordinator by filing an appeal within five working days from
the receipt of the decision.

(b)  Appeals involving the commission shall be filed in
writing with the commission.  Appeals involving the department
shall be filed in writing with the department's executive director
or a designee other than the ADA coordinator.

(c)  The filing of an appeal shall be considered as
authorization by the individual to allow review of all
information, including information classified as private or
controlled, by the commission, executive director, or designee.

(d)  The appeal shall describe in sufficient detail why the
ADA coordinator's decision is in error, is incomplete or
ambiguous, is not supported by the evidence, or is otherwise
improper.

(e)  The commission, executive director, or designee, shall
review the factual findings of the investigation and the
individual's statement regarding the inappropriateness of the
ADA coordinator's decision and arrive at an independent
conclusion and recommendation.  Additional investigations may
be conducted if necessary to clarify questions of fact before
arriving at an independent conclusion.  Before making any
decision that would involve an expenditure of funds which is
not absorbable within the commission's or department's budget
and would require appropriation authority; facility
modifications; or reclassification or reallocation in grade, the
commission, executive director, or designee shall also consult
with the State ADA Coordinating Committee.

(f)  The decision shall be issued within ten working days
after receiving the appeal and shall be in writing or in another
accessible suitable format to the individual.

(g)  If the commission, executive director, or designee is
unable to reach a decision within the ten working day period,
the individual shall be notified in writing or by another
acceptable, suitable format why the decision is being delayed
and the additional time needed to reach a decision.

(8)  Classification of records.  The record of each
complaint and appeal, and all written records produced or
received as part of the action, shall be classified as protected as
defined under Section 63-2-304 until the ADA coordinator,
executive director, or their designees issue the decision, at
which time any portions of the record which may pertain to the
individual's medical condition shall remain classified as private
as defined under Section 63-2-302, or controlled as defined in
Section 63-2-303.  All other information gathered as part of the
complaint record shall be classified as private information.
Only the written decision of the ADA coordinator, executive
director, or designees shall be classified as public information.

(9)  Relationship to other laws.  This rule does not prohibit
or limit the use of remedies available to individuals under the
state Anti-Discrimination Complaint Procedures Section 67-19-
32; the Federal ADA Complaint Procedures, 28 CFR 35.170, et
seq.; or any other Utah or federal law that provides equal or
greater protection for the rights of individuals with disabilities.

R81-1-15.  Commission Declaratory Orders.
(1)  Authority.  As required by Section 63-46b-21, and as

authorized by Section 32A-1-107, this rule provides the
procedures for the submission, review, and disposition of
petitions for commission declaratory orders on the applicability
of statutes administered by the commission and department,
rules promulgated by the commission, and orders issued by the
commission.

(2)  Petition Procedure.
(a)  Any person or government agency directly affected by

a statute administered by the commission, a rule promulgated by
the commission, or an order issued by the commission may
petition for a declaratory order.

(b)  The petitioner shall file the petition with the
commission's executive secretary.

(3)  Petition Form.  The petition shall:
(a)  be clearly designated as a request for a declaratory
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order;
(b)  identify the statute, rule, or order to be reviewed;
(c)  describe the situation or circumstances giving rise to

the need for the declaratory order, or in which applicability of
the statute, rule, or order is to be reviewed;

(d)  describe the reason or need for the applicability review;
(e)  identify the person or agency directly affected by the

statute, rule, or order;
(f)  include an address and telephone number where the

petitioner can be reached during regular work days; and
(g)  be signed by the petitioner.
(4)  Petition Review and Disposition.
(a)  The commission shall:
(i)  review and consider the petition;
(ii)  prepare a declaratory order stating:
(A)  the applicability or non-applicability of the statute,

rule, or order at issue;
(B)  the reasons for the applicability or non-applicability of

the statute, rule, or order; and
(C)  any requirements imposed on the department, the

petitioner, or any person as a result of the declaratory order;
(iii)  serve the petitioner with a copy of the order.
(b)  The commission may:
(i)  interview the petitioner;
(ii) hold an informal adjudicative hearing to gather

information prior to making its determination;
(iii)  hold a public information-gathering hearing on the

petition;
(iv)  consult with department staff, the Attorney General's

Office, other government agencies, or the public; and
(v)  take any other action necessary to provide the petition

adequate review and due consideration.

R81-1-16.  Disqualification Based Upon Conviction of Crime.
(1)  The Alcoholic Beverage Control Act generally

disqualifies persons from being employees of the department,
operating a package agency, holding a license or permit, or
being employed in a managerial or supervisory capacity with a
package agency, licensee or permittee if they have been
convicted of:

(a)  a felony under any federal or state law;
(b)  any violation of any federal or state law or local

ordinance concerning the sale, manufacture, distribution,
warehousing, adulteration, or transportation of alcoholic
beverages;

(c)  any crime involving moral turpitude; or
(d) driving under the influence of alcohol or drugs on two

or more occasions within the last five years.
(2)  In the case of a partnership, corporation, or limited

liability company the proscription under Subsection (1) applies
if any of the following has been convicted of any offense
described in Subsection (1):

(a)  a partner;
(b)  a managing agent;
(c)  a manager;
(d)  an officer;
(e)  a director;
(f)  a stockholder who holds at least 20% of the total issued

and outstanding stock of the corporation; or
(g)  a member who owns at least 20% of the limited

liability company.
(3) As used in the Act and these rules:
(a)  "convicted" or "conviction" means a determination of

guilt by a judge or a jury, upon either a trial or entry of a plea,
in any court, including a court not of record, that has not been
reversed on appeal;

(b)  "felony" means any crime punishable by a term of
imprisonment in excess of one year; and

(c)  a "crime involving moral turpitude" means a crime that

involves actions done knowingly contrary to justice, honesty, or
good morals.  It is also described as a crime that is "malum in
se" as opposed to "malum prohibitum" - actions that are
immoral in themselves regardless of being punishable by law as
opposed to actions that are wrong only since they are prohibited
by statute.  A crime of moral turpitude ordinarily involves an
element of falsification or fraud or of harm or injury directed to
another person or another's property.  For purposes of this rule,
crimes of moral turpitude may include crimes involving
controlled substances, illegal drugs, and narcotics.

R81-1-17.  Advertising.
(1)  Authority and General Purpose.  This rule is pursuant

to Section 32A-12-401(4) which authorizes the commission to
establish guidelines for the advertising of alcoholic beverages in
this state except to the extent prohibited by Title 32A.

(2)  Definitions.
(a)  For purposes of this rule, "advertisement" or

"advertising" includes any written or verbal statement,
illustration, or depiction which is calculated to induce alcoholic
beverage sales, whether it appears in a newspaper, magazine,
trade booklet, menu, wine card, leaflet, circular, mailer, book
insert, catalog, promotional material, sales pamphlet, or any
written, printed, graphic, or other matter accompanying the
container, representations made on cases, billboard, sign, or
other public display, public transit card, other periodical
literature, publication or in a radio or television broadcast, or in
any other media; except that such term shall not include:

(i)  labels on products; or
(ii)  any editorial or other reading material (i.e., news

release) in any periodical or publication or newspaper for the
publication of which no money or valuable consideration is paid
or promised, directly or indirectly, by any alcoholic beverage
industry member or retailer, and which is not written by or at the
direction of the industry member or retailer.

(b)  For purposes of this rule, "minor" or "minors" shall
mean persons under the age of 21 years.

(3)  Application.
(a)  This rule shall govern the regulation of advertising of

alcoholic beverages sold within the state, except where the
regulation of interstate electronic media advertising is
preempted by federal law.  This rule incorporates by reference
the Federal Alcohol Administration Act, 27 U.S.C. 205(f), and
Subchapter A, Parts 4, 5, 6 and 7 of the regulations of the
Bureau of Alcohol, Tobacco and Firearms, United States
Department of the Treasury in 27 CFR 4, 5, 6 and 7 (1993
Edition).  These provisions shall regulate the labeling and
advertising of alcoholic beverages sold within this state, except
where federal statutes and regulations are found to be contrary
to or inconsistent with the provisions of the statutes and rules of
this state.

(b)  27 CFR Section 7.50 provides that federal laws apply
only to the extent that the laws of a state impose similar
requirements with respect to advertisements of malt beverages
manufactured and sold or otherwise disposed of in the state.
This rule, therefore, adopts and incorporates by reference
federal laws, previously referenced in subparagraph (a), relating
to the advertising of malt beverage products.

(4)  Current statutes and rules restricting the advertising,
display, or display of price lists of liquor products, as defined in
32A-1-105(25), by the department, state stores, or type 1, 2 or
3 package agencies as defined in R81-3-1, are applicable.

(5)  All advertising of liquor and beer by manufacturers,
suppliers, importers, local industry representatives, wholesalers,
permittees, and licensed retailers of such products, and type 4
and 5 package agencies as defined in R81-3-1 shall comply with
the advertising requirements listed in Section (6) of this rule.

(6)  Advertising Requirements. Any advertising or
advertisement authorized by this rule:
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(a)  May not violate any federal laws referenced in
Subparagraph (3);

(b)  May not contain any statement, design, device, or
representation that is false or misleading;

(c)  May not contain any statement, design, device, or
representation that is obscene or indecent;

(d)  May not refer to, portray or imply illegal conduct,
illegal activity, abusive or violent relationships or situations, or
anti-social behavior, except in the context of public service
advertisements or announcements to educate and inform people
of the dangers, hazards and risks associated with irresponsible
drinking or drinking by persons under the age of 21 years;

(e)  May not encourage over-consumption or intoxication,
promote the intoxicating effects of alcohol consumption, or
overtly promote increased consumption of alcoholic products;

(f)  May not advertise any unlawful discounting practice
such as "happy hour", "two drinks for the price of one", "free
alcohol", or "all you can drink for $...".

(g)  May not encourage or condone drunk driving;
(h)  May not depict the act of drinking;
(i)  May not promote or encourage the sale to or use of

alcohol by minors;
(j)  May not be directed or appeal primarily to minors by:
(i)  using any symbol, language, music, gesture, cartoon

character, or childhood figure such as Santa Claus that primarily
appeals to minors;

(ii)  employing any entertainment figure or group that
appeals primarily to minors;

(iii)  placing advertising in magazines, newspapers,
television programs, radio programs, or other media where most
of the audience is reasonably expected to be minors, or placing
advertising on the comic pages of magazines, newspapers, or
other publications;

(iv)  placing advertising in any school, college or university
magazine, newspaper, program, television program, radio
program, or other media, or sponsoring any school, college or
university activity;

(v)  using models or actors in the advertising that are or
reasonably appear to be minors;

(vi)  advertising at an event where most of the audience is
reasonably expected to be minors; or

(vii)  using alcoholic beverage identification, including
logos, trademarks, or names on clothing, toys, games or game
equipment, or other materials intended for use primarily by
minors.

(k)  May not portray use of alcohol by a person while that
person is engaged in, or is immediately about to engage in, any
activity that requires a high degree of alertness or physical
coordination;

(l)  May not contain claims or representations that
individuals can obtain social, professional, educational, athletic,
or financial success or status as a result of alcoholic beverage
consumption, or claim or represent that individuals can solve
social, personal, or physical problems as a result of such
consumption;

(m)  May not offer alcoholic beverages without charge;
(n)  May not require the purchase, sale, or consumption of

an alcoholic beverage in order to participate in any promotion,
program, or other activity; and

(o)  May provide information regarding product availability
and price, and factual information regarding product qualities,
but may not imply by use of appealing characters or life-
enhancing images that consumption of the product will benefit
the consumer's health, physical prowess, sexual prowess, athletic
ability, social welfare, or capacity to enjoy life's activities.

(7)  Violations.  Any violation of this rule may result in the
imposition of any administrative penalties authorized by 32A-1-
119(5), (6) and (7), and may result in the imposition of the
criminal penalty of a class B misdemeanor pursuant to 32A-12-

104 and -401.

R81-1-19.  Emergency Meetings.
(1)  Purpose.  The commission recognizes that there may

be times when, due to the necessity of considering matters of an
emergency or urgent nature, the public notice provisions of Utah
Code Sections 52-4-6(1), (2) and (3) cannot be met.  Pursuant
to Utah Code Section 52-4-6(5), under such circumstances those
notice requirements need not be followed but rather the "best
notice practicable" shall be given.

(2)  Authority.  This rule is enacted under the authority of
Sections 63-46a-3 and 32A-1-107.

(3)  Procedure.  The following procedure shall govern any
emergency meeting:

(a)  No emergency meeting shall be held unless an attempt
has been made to notify all of the members of the commission
of the proposed meeting and a majority of the convened
commission votes in the affirmative to hold such an emergency
meeting.

(b)  Public notice of the emergency meeting shall be
provided as soon as practicable and shall include at a minimum
the following:

(i)  Written posting of the agenda and notice at the offices
of the department;

(ii)  If members of the commission may appear
electronically or telephonically, all such notices shall specify the
anchor location for the meeting at which interested persons and
members of the public may attend, monitor, and participate in
the open portions of the meeting;

(iii)  Notice to the commissioners shall advise how they
may participate telephonically or electronically and be counted
as present for all purposes, including the determination of a
quorum.

(iv)  Written, electronic or telephonic notice shall be
provided to at least one newspaper of general circulation within
the state and at least one local media correspondent.

(c)  If one or more members of the commission appear
electronically or telephonically, the procedures governing
electronic meetings shall be followed, except for the notice
requirements which shall be governed by these provisions.

(d)  In convening the meeting and voting in the affirmative
to hold such an emergency meeting, the commission shall
affirmatively state and find what unforeseen circumstances have
rendered it necessary for the commission to hold an emergency
meeting to consider matters of an emergency or urgent nature
such that the ordinary public notice of meetings provisions of
Utah Code Section 52-4-6 could not be followed.

R81-1-20.  Electronic Meetings.
(1)  Purpose.  Utah Code Section 52-4-207 requires any

public body that convenes or conducts an electronic meeting to
establish written procedures for such meetings.  This rule
establishes procedures for conducting commission meetings by
electronic means.

(2)  Authority.  This rule is enacted under the authority of
Sections 52-4-207, 63-46a-3 and 32A-1-107.

(3)  Procedure.  The following provisions govern any
meeting at which one or more commissioners appear
telephonically or electronically pursuant to Utah Code Section
52-4-207:

(a)  If one or more members of the commission may
participate electronically or telephonically, public notices of the
meeting shall so indicate.  In addition, the notice shall specify
the anchor location where the members of the commission not
participating electronically or telephonically will be meeting and
where interested persons and the public may attend, monitor,
and participate in the open portions of the meeting.

(b)  Notice of the meeting and the agenda shall be posted
at the anchor location.  Written or electronic notice shall also be
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provided to at least one newspaper of general circulation within
the state and to a local media correspondent.  These notices shall
be provided at least 24 hours before the meetings.

(c)  Notice of the possibility of an electronic meeting shall
be given to the commissioners at least 24 hours before the
meeting.  In addition, the notice shall describe how a
commissioner may participate in the meeting electronically or
telephonically.

(d)  When notice is given of the possibility of a
commissioner appearing electronically or telephonically, any
commissioner may do so and shall be counted as present for
purposes of a quorum and may fully participate and vote on any
matter coming before the commission.  At the commencement
of the meeting, or at such time as any commissioner initially
appears electronically or telephonically, the chair shall identify
for the record all those who are appearing telephonically or
electronically.  Votes by members of the commission who are
not at the physical location of the meeting shall be confirmed by
the chair.

(e)  The anchor location, unless otherwise designated in the
notice, shall be at the offices of the Department of Alcoholic
Beverage Control, 1625 South 900 West, Salt Lake City, Utah.
The anchor location is the physical location from which the
electronic meeting originates or from which the participants are
connected.  In addition, the anchor location shall have space and
facilities so that interested persons and the public may attend,
monitor, and participate in the open portions of the meeting.

R81-1-21.  Beer Advertising in Event Venues.
(1)  Authority.  This rule is pursuant to the commission's

powers and duties as the plenary policymaking body on the
subject of alcoholic beverage control under 32A-1-107, and its
authority to establish guidelines for the advertising of alcoholic
beverages under 32A-12-401(4).

(2)  Purpose.
(a)  This rule establishes a "safe harbor" from

administrative action being taken against beer manufacturers
and retailers under the circumstances and conditions below.
This rule is necessary to allow certain advertising relations to
occur even though they have the appearance of violating the
"tied-house" provisions of 32A-12-603, but where the reasons
and purposes for the "tied-house" provisions do not apply.

(b)  "Tied-house" provisions have been enacted at both the
federal and state level in response to historical forces and
concerns.  The thrust of the laws is to prevent two particular
dangers:  the ability and potential ability of large firms to
dominate local markets through vertical and horizontal
integration, and excessive sales of alcoholic beverages produced
by overly aggressive marketing techniques.  The principle
method used to avoid these developments was the establishment
of a triple-tiered distribution system and licensing scheme where
separate and distinct business enterprises engaged in the
production, handling, and final sale of alcoholic beverages.  The
laws also prohibited certain economic arrangements and
agreements between each of the three tiers of the distribution
system.

(c)  Utah's "tied-house" and trade practice laws prohibit a
beer industry member, directly or indirectly or through an
affiliate, from inducing any beer retailer to purchase alcoholic
beverages from the industry member to the exclusion in whole
or in part of any of those products sold or offered for sale by
other persons by furnishing the retailer signs, money or other
things of value except to the extent allowed under 32A-12-603.
The laws prohibit a beer industry member, directly or indirectly
or through an affiliate, from paying or crediting a beer retailer
for any advertising, display, or distribution service.  32A-12-
603(5).  This includes the purchase, by an industry member, of
advertising on signs, scoreboards, programs, scorecards, and the
like at ballparks, racetracks or stadiums, from the retail

concessionaire.  See 27 C.F.R. Sec.  6.53 as referenced in 32A-
12-603(5)(a).  The laws also prohibit an industry member from
making payments for advertising to a retailer association or a
display company where the resulting benefits flow to the
individual retailers.  32A-12-603(3)(b)(i)(B).

(d)  Throughout the state, there are a number of large
facilities which put on or allow events to occur on their
premises.  This includes sports arenas, ballparks, raceways,
fairgrounds, equestrian facilities and the like.  These facilities
have a recognized area of advertising for sale in connection with
the events and which is standard for their events, e.g., fence
signage at ballparks.  Many of these facilities are or have
associated with their on-premise beer retailer, either on an
annual basis, or as a temporary event permit holder.  The issue
is thus raised as to the legality of the advertising of beer
products as part of the general advertising where other items are
advertised and the facility is or has within it an on-premise beer
retailer.

(3)  Application of the Rule.  If the conditions listed below
are met, the reasons and purposes behind the "tied-house"
provisions restricting relations between manufacturers and
retailers do no apply or are not significantly impacted.  In
addition, an event facility may be unduly restricted in its ability
to sell advertising and be competitive.  This is based upon the
facility's primary purpose being other than the sale of food and
beverages, that advertising is a normal and accepted part of the
business of the facility and the events that occur at the facility,
that beer advertisers would be on equal footing with other
advertisers, and that there is little, if any, likelihood of the
purchasing of advertising space or time either having an impact
on the beer retailing decisions of the retailer or of allowing the
manufacturer to obtain or assert control over the retailer.
Therefore, if the following conditions are met, the sale of
advertising space or time to a beer manufacturer for display at
the facility does not constitute the payment to a retailer for
advertising, display or distribution service, and does not
otherwise constitute the furnishing of any signs, money, or other
things of value to a retailer in violation of the "tied-house"
provisions of 32A-12-603:

(a)  The primary purpose of the facility is the hosting or
putting on events, and not the sale or service of food and
beverages, including alcoholic beverages;

(b)  The retail licensee operates with a fixed seating
capacity of more than 2,000 persons;

(c)  The advertising space or time is purchased only in
connection with events to be held on the premises, and not as
point-of-sale advertising.  The advertising space or time is not
located near the beer concession area and does not reference the
on-premise retailer or the availability of beer;

(d)  Sales of event advertising space or time and retail beer
sales are handled by different entities or divisions, that are
separate and do not influence each other, and no preference in
terms of beer sales or facilities are extended to a beer advertiser;

(e)  The retail licensee serves other brands of malt
beverages or beer than the brand manufactured or sold by the
manufacturer purchasing advertising space or time.  Unless
demonstrated for sound business reasons unrelated to "tied-
house" laws, the percentage of taps in a facility may not exceed
by 10% the actual percentage of sales, by brand, in that facility
or the community in the previous year;

(f)  The advertising space or time is available to all types
of advertisers, is not limited to any type of product, such as
beer, is pursuant to an established rate card that sets forth the
advertising rates equally available to any other industry member
or (and at rates substantially similar for any) non-industry
advertiser, and the advertising agreement does not provide for
an exclusive right to an advertiser or a right to exclude other
advertisers;

(g)  The industry member may not share in the costs or
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contribute to the costs of the advertising or promotion of the
beer retailer or the facility, or obtain or have any interest in the
retailer or the facility; and

(h)  The purchase of advertising space or time is by written
agreement, a copy of which shall be provided to the department
as a confidential business document, non-public, and only to be
used for enforcement purposes, and the term of the agreement
may not be for a period in excess of three years, including any
right of renewal.

(4)  This "safe harbor" is limited to its express terms, does
not undermine or infringe upon general "tied-house"
prohibitions, and shall be strictly construed against its
applicability.  This "safe harbor" also does not limit or abrogate
any exception to "tied-house" prohibitions.

R81-1-22.  Diplomatic Embassy Shipments and Purchases.
(1)  Purpose.  The Vienna Conventions on Diplomatic and

Consular Relations grant foreign diplomatic missions certain
exemptions from federal, state and local taxes.  The United
States, by treaty, is a party to the Vienna Conventions, and is
obligated under international law to grant these exemptions
under these agreements to accredited diplomatic missions of
those countries that grant the United States reciprocal privileges.
These privileges include the purchase of alcoholic beverages
duty and tax free subject to certain exceptions such as indirect
taxes normally incorporated in the price of goods or services,
and charges levied for specific services rendered to benefit the
mission.

This rule establishes department guidelines for shipments
and purchases of alcohol by a foreign diplomatic mission with
an accredited embassy having full diplomatic privileges under
the Vienna Conventions that establishes an embassy presence in
the state of Utah (hereafter "accredited foreign diplomatic
mission").

(2)  Application of Rule.
(a)  Shipments.  An accredited foreign diplomatic mission

that establishes an embassy presence in Utah may have or
possess, for official diplomatic use, and not for sale or resale,
alcoholic beverages that have not been purchased in the state of
Utah.  Such products may be shipped or transported into the
state of Utah under the following conditions:

(i)  The embassy must first obtain the approval of this
department prior to shipping or transporting its alcoholic
beverages into the state.

(ii)  Alcoholic beverages shipped or transported into the
state must clear U.S. Customs duty free.

(iii)  The department shall affix the official state label to the
alcoholic beverages.

(iv)  The embassy shall pay the department an
administrative handling fee of $1.00 per smallest unit (bottle,
can, or keg).  Payment of handling fees shall be made by the
embassy using an official embassy check or embassy credit card.

(v)  The alcoholic beverages may be used by the embassy
only for official diplomatic functions, and may not be sold or
resold.

(b)  Purchases.
(i)  Special Orders.  An accredited foreign diplomatic

mission that establishes an embassy presence in Utah may
special order from the department alcoholic beverage products
not presently sold in the state of Utah under the following
procedures:

(A)  The company or importer supplying the product must
submit a price quotation to the department indicating the case
price (in US dollars) for which it will sell the product to the
state.

(B)  The quoted case price must be reasonable (a minimum
of $10.00 per case).

(C)  The product will be marked up using the department=s
standard pricing formula (less the state sales tax).

(D)  Special orders must be placed by the embassy at least
two months in advance to allow the department sufficient time
to purchase and receive the product for the embassy.

(E)  The product must be paid for by the embassy using an
official embassy check or embassy credit card.

(F)  The product may be used by the embassy only for
official diplomatic functions, and may not be sold or resold.

(ii)  Presently Available Merchandise.  An accredited
foreign diplomatic mission that establishes an embassy presence
in Utah may purchase alcoholic beverages that are presently
sold in the state of Utah under the following procedures:

(A)  Alcoholic beverage product purchases, other than
large quantity purchases, may be made by the embassy at any
state store.  The store shall deduct state sales tax from the
purchase price.

(B)  Large quantity purchase orders must be placed by the
embassy at the department's licensee warehouse.  The
warehouse shall deduct state sales tax from the purchase price.

(C)  The products must be paid for by the embassy using an
official embassy check or embassy credit card.

(D)  The product may be used by the embassy only for
official diplomatic functions, and may not be sold or resold.

R81-1-23.  Sales Restrictions on Products of Limited
Availability.

(1)  Purpose.  Some alcoholic beverage products, especially
wines, are of very limited availability from their manufacturers
and suppliers to retailers including the department.  When the
department perceives that customer demand for these limited
products may exceed the department=s current and future stock
levels, the department, as a public agency, may place restrictions
on their sales to ensure their fair distribution to all consumers.
This also encourages manufacturers and suppliers to continue to
provide their products to the department.  This rule establishes
the procedure for allocating products of limited availability.

(2)  Application of Rule.
(a)  The purchasing and wine divisions of the department

shall identify those products that are of limited availability and
designate them as "Limited /Allocated Status" ("L Status")
items.  The products shall be given a special "L Status" product
code designation.

(b)  "L Status" products on the department's price list, in
stock, or on order, do not have to be sold on demand.  Their
sales to the general public and to licensees and permittees may
be restricted.  The purchasing and wine divisions of the
department may issue system-wide restrictions directing the
allocation of such products which may include placing limits on
the number of bottles sold per customer.

(c)  Signs noting this rule shall be posted in state stores and
package agencies that carry "L Status" products.

R81-1-24.  Responsible Alcohol Service Plan.
(1)  Authority.  This rule is pursuant to the commission's

powers and duties under 32A-1-107 to act as a general
policymaking body on the subject of alcoholic beverage control;
set policy by written rules that establish criteria and procedures
for suspending or revoking licenses; and prescribe the conduct
and management of any premises upon which alcoholic
beverages may be sold, consumed, served, or stored.

(2)  Purpose.  This rule allows the commission to require
a business licensed by the commission to sell, serve or store
alcoholic beverages for consumption on the licensed premises
that has been found by the commission to have violated any
provision of the Alcoholic Beverage Control Act relating to the
sale, service, or furnishing of alcoholic beverages to an
intoxicated person, or to a person under the age of 21, to have
a written Responsible Alcohol Service Plan.

(3)  Definitions.
(a)  "Commission" means the Alcoholic Beverage Control



UAC (As of July 1, 2008) Printed:  September 4, 2008 Page 66

Commission.
(b)  "Department" means the Department of Alcoholic

Beverage Control.
(c)  "Intoxication" and "intoxicated" means a person who

is actually, apparently, or obviously under the influence of an
alcoholic beverage, a controlled substance, a substance having
the property of releasing toxic vapors, or a combination of
alcoholic beverages or said substances, to a degree that the
person may endanger himself or another.

(d)  "Licensed Business" is a person or business entity
licensed by the commission to sell, serve, and store alcoholic
beverages for consumption on the premises of the business.

(e)  "Manager" means a person chosen or appointed to
manage, direct, or administer the operations at a licensed
business.  A manager may also be a supervisor.

(f)  "Responsible Alcohol Service Plan" or "Plan" means a
written set of policies and procedures of a licensed business that
outline measures that will be taken by the business to prevent
employees of the licensed business from:

(i)  over-serving alcoholic beverages to customers;
(ii)  serving alcoholic beverages to customers who are

actually, apparently, or obviously intoxicated; and
(iii)  serving alcoholic beverages to persons under the age

of 21.
(h)  "Server" means an employee who actually makes

available, serves to, or provides an alcoholic beverage to a
customer for consumption on the business premises.

(i)  "Supervisor" means an employee who, under the
direction of a manager or owner, directs or has the responsibility
to direct, transfer, or assign duties to employees who actually
provide alcoholic beverages to customers on the premises of the
business.

(4)  Application of Rule.
(a)(i)  The commission may direct that a licensed business

that has been found by the commission to have violated any
provision of the Alcoholic Beverage Control Act relating to the
sale, service, or furnishing of alcoholic beverages to an
intoxicated person, or to a person under the age of 21, submit to
the department a Responsible Alcohol Service Plan.

(ii)  The licensee thereafter shall maintain a Plan as a
condition of continued licensing and relicensing by the
commission.

(b)  Any Plan at a minimum shall:
(i)  outline the policies and procedures of the licensed

business to:
(A)  prevent over-service of alcohol;
(B)  prevent service of alcohol to persons who are

intoxicated;
(C)  prevent service of alcohol to persons under the age of

21;
(D)  provide alternate transportation options for problem

customers; and
(E)  deal with hostile customers;
(ii)  require that all managers, supervisors, servers, security

personnel, and others who are involved in the sale, service or
furnishing of alcohol, agree to follow the policies and
procedures of the Plan;

(iii)  require adherence to the Plan as a condition of
employment;

(iv)  require a commitment by management to monitor
employee compliance with the Plan;

(v)  require periodic training sessions on the house policies
and procedures in the Plan, and on the techniques of responsible
service of alcohol taught in the Alcohol Training and Education
Seminar required by 62A-15-401, such as:

(A)  identifying legal forms of ID, checking ID, and
recognizing fake ID;

(B)  identifying persons under the age of 21;
(C)  discussing the legal definition of intoxication;

(D)  identifying behavioral signs of intoxication;
(E)  discussing techniques for monitoring and controlling

consumption such as:
(1)  drink counting;
(2)  slowing down alcohol service;
(3)  offering food or nonalcoholic beverages; and
(4)  cutting off alcohol service;
(F)  discussing third party or "dram shop" liability for the

unlawful service of alcohol to intoxicated persons and persons
under the age of 21 as outlined in 32A-14a-101 through -105;
and

(G)  discussing the potential criminal, civil and
administrative penalties for over-serving alcohol, selling,
serving, or otherwise furnishing alcohol to persons who are
intoxicated, or to persons who are under the age of 21.

(c)  The licensed business may choose to include in the
Plan incentives for those employees who deserve special
recognition for their responsible service of alcohol.

(d)  The Plan shall be available on the premises of the
licensed business so as to be accessible to all employees of the
licensed business who are involved in the sale, service or
furnishing of alcohol.

(e)  The Plan shall be available on the premises of the
licensed business for inspection by representatives of the
commission, department and by law enforcement officers.

(f)  Any licensed business that fails to submit to the
department a Plan as directed by the commission pursuant to
Subsection (4)(a), or to have a Plan available for inspection as
required by Subsection (4)(e), shall be subject to the immediate
suspension or revocation of its current license, and shall not be
granted a renewal of its license by the commission.

(g)  The department, at the request of a licensed business,
may provide assistance in the preparation of a Plan.

R81-1-25.  Sexually-Oriented Entertainers and Stage
Approvals.

(1)  Authority. This rule is pursuant to:
(a)  the police powers of the state under 32A-1-103 to

regulate the sale, service and consumption of alcoholic
beverages in a manner that protects the public health, peace,
safety, welfare, and morals;

(b)  the commission's powers and duties under 32A-1-107
to prescribe the conduct and management of any premises upon
which alcoholic beverages may be sold, consumed, served, or
stored; and

(c)  32A-1-601 through -604 that prescribe the attire and
conduct of sexually-oriented entertainers in premises regulated
by the commission and require them to appear or perform only
in a tavern or class D private club and only upon a stage or in a
designated area approved by the commission in accordance with
commission rule.

(2) Purpose.  This rule establishes guidelines used by the
commission to approve stages and designated performance areas
in a tavern or class D private club where sexually-oriented
entertainers may appear or perform in a state of seminudity.

(3)  Definitions.
(a)  "Seminude", "seminudity, or "state of

seminudity"means a state of dress as defined in 32A-1-105(49).
(b)  "Sexually-oriented entertainer" means a person defined

in 32A-1-105(50).
(4)  Application of Rule.
(a)  A sexually-oriented entertainer may appear or perform

seminude only on the premises of a tavern or class D private
club.

(b)  A tavern or class D private club licensee, or an
employee, independent contractor, or agent of the licensee shall
not allow:

(i)  a sexually-oriented entertainer to appear or perform
seminude except in compliance with the conditions and attire
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and conduct restrictions of 32A-1-602 and -603;
(ii)  a patron to be on the stage or in the performance area

while a sexually-oriented entertainer is appearing or performing
on the stage or in the performance area; and

(iii)  a sexually-oriented entertainer to appear or perform
seminude except on a stage or in a designated performance area
that has been approved by the commission.

(c)  Stage and designated performance area requirements.
(i)  The following shall submit for commission approval a

floor-plan containing the location of any stage or designated
performance area where sexually-oriented entertainers appear or
perform:

(A)  an applicant for a tavern or class D private club license
from the commission who intends to have sexually-oriented
entertainment on the premises;

(B)  a current tavern or class D private club licensee of the
commission that did not have sexually-oriented entertainment on
the premises when application was made for the license or
permit, but now intends to have such entertainment on the
premises; or

(C)  a current tavern or class D private club licensee of the
commission that has sexually-oriented entertainment on the
premises, but has not previously had the stage or performance
area approved by the commission.

(ii)  The commission may approve a stage or performance
area where sexually-oriented entertainers may perform in a state
of seminudity only if the stage or performance area:

(A)  is horizontally separated from the portion of the
premises on which patrons are allowed by a minimum of three
(3) feet, which separation shall be delineated by a physical
barrier or railing that is at least three (3) feet high from the floor;

(B)  is configured so as to preclude a patron from:
(I)  touching the sexually-oriented entertainer;
(II)  placing any money or object on or within the costume

or the person of any sexually-oriented entertainer;
(III)  is configured so as to preclude a sexually-oriented

entertainer from touching a patron; and
(IV)  conforms to the requirements of any local ordinance

of the jurisdiction where the premise is located relating to
distance separation requirements between sexually-oriented
entertainers and patrons that may be more restrictive than the
requirements of Sections (4)(c)(i) and (ii) of this rule.

(iii)  The person applying for approval of a stage or
performance area shall submit with their application:

(A)  a diagram, drawn to scale, of the premises of the
business including the location of any stage or performance area
where sexually-oriented entertainers will appear or perform;

(B)  a copy of any applicable local ordinance relating to
distance separation requirements between sexually-oriented
entertainers and patrons; and

(C)  evidence of compliance with any such applicable local
ordinance.

R81-1-26.  Criminal History Background Checks.
(1)  Authority.  This rule is pursuant to:
(a)  the commission's powers and duties under 32A-1-107

to set policy by written rules that establish criteria and
procedures for granting, denying, suspending, or revoking
permits, licenses, and package agencies;

(b)  32A-1-111, 32A-2-101(1)(b), 32A-3-103, 32A-4-103,
32A-4-203, 32A-4-304, 32A-4-403, 32A-5-103, 32A-6-103,
32A-7-103, 32A-8-103, 32A-8-503, 32A-9-103, 32A-10-203,
32A-10-303, and 32A-11-103 that prohibit certain persons that
have been convicted of certain criminal offenses from being
employed by the department or from holding or being employed
by the holder of an alcoholic beverage license, permit, or
package agency; and

(c)  32A-1-107 through 704 that allow for the department
to require criminal history background check reports on certain

individuals.
(2)  Purpose.  This rule:
(a)  establishes the circumstances under which a person

identified in the statutory sections enumerated in Subparagraph
(1)(b), must provide the department with a criminal history
background report that shows the person meets the
qualifications of those statutory sections as a condition of
employment with the department, or as a condition of the
commission granting a license, permit, or package agency to an
applicant for a license, permit, or package agency; and

(b)  establishes the procedures for the filing and processing
of criminal history background reports.

(3)  Application of Rule.
(a)(i)  Except to the extent provided in Subparagraphs

(3)(a)(iv), (v), (vi), and (vii) a person identified in Subparagraph
(1)(b) who has been a resident of the state of Utah for at least
two years, shall submit a fingerprint card to the department, and
consent to a fingerprint criminal background check by Utah
Bureau of Criminal Identification, Department of Public Safety.

(ii)  Except to the extent provided in Subparagraphs
(3)(a)(iv), (v), (vi), and (vii), and (3)(b) through (h), a person
identified in Subparagraph (1)(b) who has been a resident of the
state of Utah for less than two years, shall submit a fingerprint
card to the department, and consent to a fingerprint criminal
background check by the Federal Bureau of Investigation
(hereafter "F.B.I.").

(iii)  Except to the extent provided in Subparagraphs
(3)(a)(iv), (v), and (vi), and (vii), (3)(b) through (h), a person
identified in Subparagraph (1)(b) who currently resides outside
the state of Utah shall submit a fingerprint card to the
department, and consent to a fingerprint criminal background
check by the F.B.I.

(iv)  A person identified in Subparagraph (1)(b) who
previously submitted a criminal background check as part of the
application process for a different license, permit, or package
agency that was issued by the commission shall not be required
to submit a fingerprint card with the department or provide a
new criminal history background report as part of the
application process for a new license, permit, or package agency
if the person attests that he or she has not been convicted of any
disqualifying criminal offense identified in Subparagraph (1)(b).

(v)  An applicant for a single event permit under Title 32A,
Chapter 7 shall not be required to submit a fingerprint card or
provide a criminal history background report if the applicant
attests that the persons identified in Subparagraph (1)(b) have
not been convicted of any disqualifying criminal offense.

(vi)  An applicant for a temporary special event beer permit
under 32A-10-301 to -306 shall not be required to submit a
fingerprint card or provide a criminal history background report
if the applicant attests that the persons identified in
Subparagraph (1)(b) have not been convicted of any
disqualifying criminal offense identified in Subparagraph (1)(b).

(vii)  An applicant for employment with the department
shall be required to submit a fingerprint card and consent to a
fingerprint criminal background check only if the department
has made the decision to offer the applicant employment with
the department.

(b)  An application that requires F.B.I. criminal history
background report(s) may be included on a commission meeting
agenda, and may be considered by the commission for issuance
of a license, permit, or package agency if:

(i)  the applicant has completed all requirements to apply
for the license, permit, or package agency other than the
department receiving the required F.B.I. criminal history
background report(s);

(ii)  the applicant attests in writing that he or she is not
aware of any criminal conviction of any person identified in
Subparagraph (1)(b) that would disqualify the applicant from
applying for and holding the license, permit, or package agency;
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(iii)  the applicant has submitted to the department the
necessary fingerprint card(s) required for the application, and
consented to the fingerprint criminal background check(s) by the
F.B.I.;

(iv)  the applicant at the time of application supplies the
department with a current criminal history background report
conducted by a third-party background check reporting service
on any person for which an F.B.I. background check is required;
and

(v)  the applicant stipulates in writing that if an F.B.I.
report shows a criminal conviction that would disqualify the
applicant from holding the license, permit, or package agency,
the applicant shall immediately surrender the license, permit, or
package agency to the department.

(c)  The commission may issue a license, permit, or
package agency to an applicant that has met the requirements of
Subparagraph (3)(b), and the license, permit, or package agency
shall be valid during the period the F.B.I. is processing the
criminal history report(s).

(d)  The department shall use a unique file tracking system
for such licenses, permits, and package agencies.

(e)  If the required F.B.I. report(s) are not received by the
department within six (6) months of the date the license, permit,
or package agency is issued by the commission, the licensee,
permittee, or package agent shall appear at the next regular
meeting of the commission for a status report, and the
commission may either order the surrender of the license,
permit, or package agency, or may extend the reporting period.

(f)  Upon the department's receipt of the F.B.I. report(s):
(i)  if there is no disqualifying criminal history, the license,

permit, or package agency shall continue for the balance the
license or permit period, or the package agency contract period;
or

(ii)  if there is a disqualifying criminal history, the license,
permit, or package agency shall be immediately surrendered, and
the commission may enter an order accepting the surrender, or
an order revoking the license, permit, or package agency
depending on the circumstances.

(g)  In the case of a license or permit, if the statutory
deadline for renewing the license or permit occurs before receipt
of the F.B.I. report(s), the licensee or permittee may file for
renewal of the license or permit subject to meeting all of the
requirements in Subparagraphs (3)(b) through (f).

(h)  An applicant for employment with the department that
requires an F.B.I. criminal history background report may be
conditionally hired by the department prior to receipt of the
report if:

(i)  the applicant attests in writing that he or she is not
aware of any criminal conviction that would disqualify the
applicant from employment with the department;

(ii)  the applicant has submitted to the department the
necessary fingerprint card(s) required for the application, and
consented to the fingerprint criminal background check(s) by the
F.B.I;

(iii)  the applicant stipulates in writing that if an F.B.I.
report shows a criminal conviction that would disqualify the
applicant from employment with the department, the applicant
shall terminate his or her employment with the department.

KEY:  alcoholic beverages
June 27, 2008 32A-1-107
Notice of Continuation August 31, 2006 32A-1-119(5)(c)

32A-3-103(1)(a)
32A-4-103(1)(a)

32A-4-106(22)
32A-4-203(1)(a)
32A-4-304(1)(a)

32A-4-307(22)
32A-4-401(1)(a)

32A-4-403(1)(a)
32A-5-103(1)(a)

32A-5-107(40)
32A-6-103(2)(a)
32A-7-103(2)(a)

32A-7-106(5)
32A-8-103(1)(a)
32A-8-503(1)(a)
32A-9-103(1)(a)

32A-10-203(1)(a)
32A-10-206(14)

32A-10-303(1)(a)
32A-10-306(5)

32A-11-103(1)(a)



UAC (As of July 1, 2008) Printed:  September 4, 2008 Page 69

R81.  Alcoholic Beverage Control, Administration.
R81-3.  Package Agencies.
R81-3-1.  Definition.

Package agencies are retail liquor outlets operated by
private persons under contract with the department for the
purpose of selling packaged liquor from facilities other than
state liquor stores for off premise consumption.  Package
agencies are classified into five types:

Type 1 - A package agency under contract with the
department which is operated in conjunction with a resort
environment (e.g., hotel, ski lodge, summer recreation area).

Type 2 - A package agency under contract with the
department which is in conjunction with another business where
the primary source of income to the operator is not from the sale
of liquor.

Type 3 - A package agency under contract with the
department which is not in conjunction with another business,
but is in existence for the sole purpose of selling liquor.

Type 4 - A package agency under contract with the
department which is located within a facility approved by the
commission for the purpose of selling and delivering liquor to
tenants or occupants of specific rooms which have been leased,
rented, or licensed within the same facility.  A type 4 package
agency shall not be open to the general public.

Type 5 - A package agency under contract with the
department which is located within a winery, distillery, or
brewery that has been granted a manufacturing license by the
commission.

The commission may grant type 4 package agency
privileges to a type 1 package agency.

R81-3-2.  Change of Location.
Any change of package agency location must be requested

in writing and approved in advance by the commission.

R81-3-3.  Bonds.
No part of any surety bond required in Section 32A-3-105,

may be withdrawn during the time the package agency contract
is in effect.  If the package agent fails to maintain a valid surety
bond, the package agency contract shall be immediately
suspended until a valid bond is obtained.  Failure to obtain a
bond within 30 days of notification by the department of the
delinquency shall result in an automatic rescission of the
package agency contract.

R81-3-4.  Change of Package Agent.
Pursuant to Section 32A-3-106(17), any change of the

package agent designated in the department's package agency
agreement is a violation of these rules and shall result in the
immediate termination of the package agency contract.

R81-3-5.  Special Orders of Liquor by Public.
(1)  Purpose.  A special order product is any product not

listed on the department=s product/price list.  This rule outlines
the procedures for accepting, processing, ordering and
disbursing special orders.

(2)  Application of Rule.
(a)  Only type 2 and 3 package agencies may process

special order requests.
(b)  Any individual may place a special order at any type 2

or 3 package agency.  Special orders may be placed by groups
of individuals, organizations, or retail licensees either at a type
2 or 3 package agency or with the purchasing division of the
department.  A special order shall be processed as follows:

(i)  A special order form must be filled out and signed by
the customer for each special order product purchased.  The
package agency shall forward the form to the department's
purchasing division.

(ii)  Special orders may be ordered only by the case, not by

the bottle.  There is no handling fee on special orders.
(iii)  Customers should be advised to allow at least two

months between processing and delivery of a special order.
(iv)  Special orders for beer will be subject to availability

and according to the distributor's shipping criteria.
(v)  If a group, organization, or retail licensee places a

special order, they may designate a particular package agency or
state store to which they want the special order items to be sent.
They shall include the name and telephone number of the
individual who will pick up and pay for the special order
product at that location.

(vi)  A special order must include the product name and
distributor or shipper.

(vii)  The department=s special order buyer shall obtain a
retail bottle price and call the customer and/or package agent for
clearance to proceed with the order.

(viii)  When the special order arrives, the package agency
or state store to which the special order has been sent shall
immediately notify the customer, and the customer shall pick up
the order as soon as possible after notification.  The customer
shall pay for and pick up the entire special order.  The package
agency or state store is not allowed to warehouse special
ordered products.  All merchandise must be cleared from the
system before a reorder on that special order item is allowed.

(ix)  Special orders may only be placed by customers.
Package agencies may not place a special order unrelated to a
particular customer as a means to sell unlisted products to the
general public.

(x)  Special orders of beer, wine or spirits with lower prices
than quoted to the department on products handled by or similar
to products handled by the department will be allowed only on
two conditions:

(A)  the department has the opportunity to purchase the
same product at the same price; or

(B)  the individual, group of individuals, organization, or
retail licensee name is part of the design of the front label found
on the product.

R81-3-6.  Liquor Returns, Refunds and Exchanges.
(1)  Purpose.  This rule establishes guidelines for accepting

liquor returns, refunds and exchanges.
(2)  Application of Rule.
(a)  Unsaleable Product.  Unsaleable product includes

product that is spoiled, leaking, contains foreign matter, or is
otherwise defective.  The department will accept for refund or
exchange, liquor merchandise that is unsaleable subject to the
following conditions and restrictions:

(i)  Returns of unsaleable merchandise are subject to
approval by the package agent to verify that the product is
indeed defective.

(ii)  The product must be returned within a reasonable time
of the date of purchase.  Discontinued products may not be
returned.  Vintages of wine that are not currently being retailed
by the department may not be returned.

(iii)  All returned product must have the state stamp
attached to each bottle.

(iv)  No refunds shall be given for wines returned due to
spoilage such as corkiness, oxidation, and secondary
fermentation, or due to the customer's unfamiliarity with the
characteristics of the product.  Such wines may only be
exchanged for another bottle of the same product.  Wine will not
be accepted for refund or exchange if the return is a result of
improper extraction of the cork.

(v)  Unsaleable product shall be held at the package agency
and accounted for in the same manner as breakage.

(b)  Saleable Product.  Package agents are authorized to
accept saleable returned merchandise from licensees, single
event permit holders, convention groups, and individual
customers, subject to the following conditions and restrictions:
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(i)  Returns of saleable merchandise are subject to approval
by the package agent.  The customer may receive a refund or
exchange of product for the return.  Large returns will be
accepted from licensees, single event permittees, convention
groups and other organizations only if prior arrangements have
been made with the package agent.

(ii)  Returns should be made within a reasonable amount of
time from the date of purchase, and all returned merchandise
must be in good condition with a state stamp attached to every
bottle.  Returns of $50.00 or more shall not be accepted without
a receipt.  Therefore, it is necessary for cashiers to print a receipt
for all purchases of $50.00 or more.  Signs should be posted at
each cash register informing customers of this requirement.
Merchandise shall be refunded at the price paid by the customer,
or the current price, whichever is lower.

(iii)  Wine and beer, due to their perishable nature and
susceptibility to temperature changes, should be accepted back
with caution.  These products can only be returned if the
package agent has personal knowledge of how they have been
handled and stored.

(iv)  If the total amount of the return is more than $500 the
package agent shall fill out a "Returned Merchandise
Acknowledgment Receipt" (LQ-45), and submit a copy to the
office.  A refund check will be processed at the office and
mailed to the customer.  Customers need to be informed that it
generally takes three to six weeks to process payment.

(v)  If the total value of the returned merchandise is more
than $1,000, a 10% restocking fee shall be charged on the total
amount.

(c)  Unreturnable Products.  The following items may not
be returned:

(i)  All limited item wines - wines that are available in very
limited quantities.

(ii)  Any products that have been chilled, over-heated, or
label-damaged.

(iii)  Outdated (not listed on the department's product/price
list) and discontinued products.

(iv)  Merchandise purchased by catering services.
(v)  Unsaleable product shall be held at the package agency

and accounted for in the same manner as breakage.
(d)  A cash register return receipt shall be completed for

each product return.  The following information must be on the
receipt: the customer's name, address, telephone number,
driver's license number, and signature.  The cashier must attach
the receipt to the cash register closing report.

R81-3-7.  Warning Sign.
All package agencies shall display in a prominent place a

"warning sign" as defined in R81-1-2.

R81-3-8.  Identification Guidelines to Purchase Liquor.
All package agencies shall accept only four forms of

identification to establish proof of age for the purchase of liquor
by customers:

(1)  A current valid driver's license that includes date of
birth and has a picture affixed and is issued in this state under
Title 53, Chapter 3, Uniform Driver License Act or in
accordance with the laws of another state;

(2)  A current valid identification card that includes date of
birth and has a picture affixed issued by this state under Title 53,
Chapter 3, Part 8, Identification Card Act, or issued by another
state that is substantially similar to this state's identification
card;

(3)  A current valid military identification card that
includes date of birth and has a picture affixed; or

(4)  A current valid passport.
If a person's age is still in question after presenting proof of

age, the package agency may require the person to also sign a
"statement of age" form as provided in 32A-1-303.  The form

shall be filed alphabetically by the close of business day, and
shall be maintained on file for a period of three years.

R81-3-9.  Promotion and Listing of Products.
(1)  An operator or employee of a Type 1, 2, or 3 package

agency, as defined in R81-3-1, may not promote a particular
brand or type of liquor product while on duty at the package
agency.  An operator or employee may inform a customer as to
the characteristics of a particular brand or type of liquor,
provided the information is linked to a comparison with other
brands or types.

(2)  A package agency may not advertise alcoholic
beverages on billboards except:

(a)  a Type 1 package agency, as defined in R81-3-1, may
provide informational signs on the premises of the hotel or
resort directing persons to the location of the hotel's or resort's
Type 1 package agency;

(b)  a Type 2 package agency, as defined in R81-3-1, may
provide informational signs on the premises of its business
directing persons to the location of the Type 2 package agency
within the business; and

(c)  a Type 5 package agency, as defined in R81-3-1, may
advertise the location of the winery, distillery, or brewery and
the Type 5 package agency, and may advertise the alcoholic
beverage products produced by the winery, distillery, or brewery
and sold at the Type 5 package agency under the guidelines of
R81-1-17 for advertising alcoholic beverages.

(3)  A package agency may not display price lists in
windows or showcases visible to passersby except:

(a)  a Type 1 package agency, as defined in R81-3-1, may
provide a price list in each guest room of the hotel or resort
containing the code, number, brand, size and price of each item
it carries for sale at the Type 1 package agency;

(b)  a Type 4 package agency, as defined in R81-3-1, may
provide a price list of the code number, brand, size, and price of
each item it carries for sale to the tenants or occupants of the
specific leased, rented, or licensed rooms within the facility; and

(c)  a Type 5 package agency, as defined in R81-3-1, may
provide a price list on the premises of the winery, distillery, or
brewery, authorized tasting room, and at the entrance of the
Type 5 package agency of the code, number, brand, size, and
price of each liquor item it carries for sale at the Type 5 package
agency.

R81-3-10.  Non-Consignment Inventory.
Type 1, 4 and 5 package agencies shall be on a non-

consignment inventory status where the agency owns the
inventory.

R81-3-11.  Application.
An application for a package agency shall be included in

the agenda of the monthly commission meeting for
consideration for issuance of a package agency contract when
the requirements of Sections 32A-3-102, -103, and -105 have
been met, a completed application has been received by the
department, and when the package agency premises have been
inspected by the department.  No application fee is required for
type 2 and 3 package agency applicants.

R81-3-12.  Evaluation Guidelines of Package Agencies.
Type 2 and 3 package agencies shall:
(1)  serve a population of at least 6,000 people comprised

of both permanent residents and tourists;
(2)  not be established or maintained within a one mile

radius of another type 2 or 3 package agency unless it can be
clearly demonstrated that it is in the best interest of the state to
establish and maintain the outlet at that location; and

(3)  maintain a gross profit to the state of $12,000 annually
to assure adequate service to the public.
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R81-3-13.  Operational Restrictions.
(1)  Hours of Operation.
(a)  Type 1, 2, and 5 package agencies may operate from

10:00 a.m. until 12:00 midnight, Monday through Saturday.
However, the actual operating hours may be less in the
discretion of the package agent with the approval of the
department.  Type 2 agencies shall be open for business at least
seven hours a day, five days a week, except where closure is
otherwise required by law.

(b)  Type 3 package agencies may operate from 10:00 a.m.
until 10:00 p.m., Monday through Saturday, but may remain
closed on Mondays in the discretion of the package agent.
However, the actual operating hours may be less in the
discretion of the package agent with the approval of the
department, provided the agency operates at least seven hours a
day.

(c)  Type 4 package agencies may operate from 10:00 a.m.
until 1:00 a.m., Monday through Friday, and 10:00 a.m. until
12:00 midnight on Saturday.  However, the actual operating
hours may be less in the discretion of the package agent with the
approval of the department.

(d)  Any change in the hours of operation of any package
agency requires prior department approval, and shall be
submitted in writing by the package agent to the department.

(e)  A package agency, regardless of type, shall not operate
on Sundays or legal holidays except to the extent authorized by
32A-3-106(10) for package agencies located in certain wineries.
If a legal holiday falls on a Sunday, the following Monday will
be observed as the holiday by Type 2 and 3 package agencies.

(f)  Because Type 2 and 3 package agencies operate in
manner similar to a state store, they may not be open to sell
liquor on election days until after the polls have closed.  Type
1,4, and 5 package agencies do not operate in a manner similar
to a state store and may remain open to sell liquor on elections
days.

(2)  Size of Outlet.  The retail selling space devoted to
liquor sales in a type 2 or 3 package agency must be at least one
hundred square feet.

(3)  Inventory Size.  Type 2 and 3 package agencies must
maintain at least fifty code numbers of inventory at a retail value
of at least five thousand dollars and must maintain a
representative inventory by brand, code, and size.

(4)  Access to General Public.  Type 1, 2, and 3 package
agencies must be easily accessible to the general consuming
public.

(5)  Purchase of Inventory.  All new package agencies, at
the discretion of the department, will purchase and maintain
their inventory of liquor.

R81-3-14.  Type 5 Package Agencies.
(1)  Purpose.  A type 5 package agency is for the limited

purpose of allowing a winery, distillery, or brewery to sell at its
manufacturing location the packaged liquor product it actually
produces to the general public for off-premise consumption.
This rule establishes guidelines and procedures for type 5
package agencies.

(2)  Application of Rule.
(a)  The package agency must be located on the winery,

distillery, or brewery premises at a location approved by the
commission.

(b)  The package agency may only sell products produced
at the winery, distillery, or brewery, and may not carry the
products of other alcoholic beverage manufacturers.

(c)  The product produced by the winery, distillery, or
brewery and sold in the type 5 package agency need not be
shipped from the winery, distillery, or brewery to the department
warehouse and then back to the package agency.  The bottles for
sale may be moved directly from the manufacturer's storage area
to the package agency provided that proper record-keeping is

maintained on forms provided by the department.  Records
required by the department shall be kept current and available
to the department for auditing purposes.  Records must be
maintained for at least three years.  The package agency shall
submit to the department a completed monthly sales report form
which specifies the variety and number of bottles sold from the
package agency.  This report must be submitted to the
department within the first five working days of the month.  A
club or restaurant purchases form must be filled out for every
licensee purchase.

(d)  Direct deliveries to licensees are prohibited.  Products
must be purchased and picked up by the licensees or their
designated agents at the Type 5 package agency.

(e)  The type 5 package agency shall follow the same laws,
rules, policies, and procedures applicable to other package
agencies as to the retail price of products.

(f)  The days and hours of sale of the type 5 package
agency shall be in accordance with 32A-3-106(10).

R81-3-15.  Refusal of Service.
An employee of the package agency may refuse to sell

liquor to any person whom the employee has reason to believe
is purchasing or attempting to purchase liquor in violation of the
Utah Alcoholic Beverage Control laws.  The employee may also
detain the person and hold the person's form of identification in
a reasonable manner and for a reasonable length of time for the
purpose of informing a peace officer of a suspected violation.

R81-3-16.  Minors on Premises.
No person under the age of 21 years may enter a package

agency unless accompanied by a parent, legal guardian, or
spouse that is 21 years of age or older.  Signs notifying the
public of this rule shall be posted in a prominent place on the
doors or windows of the package agency.

R81-3-17.  Consignment Inventory Package Agencies.
(1)  Purpose.  At the discretion of the department, liquor

may be provided by the department to a Type 2 and Type 3
package agency for sale on consignment pursuant to 32A-3-
106(2)(b).  This rule provides the procedures for such
consignment sales.

(2)  Application of the Rule.
(a)  Consignment Inventory.
(i)  The initial amount of consignment inventory furnished

to the package agency shall be established by the department's
regional manager assigned to the package agency.

(ii)  The consignment inventory amount shall be posted to
the department's accounting system as "Consignment Inventory
Account."

(iii)  The consignment inventory amount shall be stated in
the department's contract with the package agency.

(iv)  Any adjustment to the consignment inventory amount
shall be done through the use of a transfer, authorization, or
payment of money.  A copy of the transfer, adjusting
authorization, or evidence of payment shall be included in the
package agency's file.

(v)  The consignment inventory amount may be adjusted
from time to time based on the package agency's monthly
average sales.  Any adjustment shall be made by a properly
executed amendment to the department's contract with the
package agency.

(b)  Payments.
(i)  After receipt of a shipment of merchandise, the package

agent shall submit a check to the department within 30 days of
the authorization/transfer date.

(ii)  The check shall be annotated with the authorization,
transfer and credit memo numbers to which it applies as follows:
Authorization(s) + or - transfers - credit memos = check.

(iii)  All delivery discrepancies shall be resolved
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immediately by contacting the department's warehouse shipping
manager.  Payment shall be made on all authorizations/transfers
by their due date whether or not any discrepancies have been
resolved.

(iv)  Any returned checks to the department from a package
agent is grounds to require the package agent to provide a
certified check to pay for future shipments.

(v)  If a check for an authorization is not received by the
department within 30 days of its due date, the department may
assess the legal rate of interest on the amount owed, or may
terminate the contract with the package agent and close the
package agency.

(c)  Transfers.
(i)  Transfers (+ or -) shall be adjusted to the package

agency's next payment due the department.
(ii)  Transfer in will add to the amount owed to the

department on the next check due to the department.
(iii)  Transfer out will subtract from the amount owed to the

department on the next check due to the department.
(d)  Audits.
(i)  Any package agency that is on a consignment contract

shall keep a daily log of sales.
(ii)  The regional manager shall audit the package agency

at least once every six months.
(iii)  The package agency is subject to a department audit

at any time.

R81-3-18.  Type 4 Package Agency Room Service - Mini-
Bottle/187 ml Wine Sales.

(1)  Purpose.  Pursuant to 32A-1-116, the department may
not purchase or stock alcoholic beverages in containers smaller
than 200 milliliters. except as otherwise allowed by the
commission.  The commission hereby allows the limited use of
50 milliliter "mini-bottles" of distilled spirits and 187 milliliter
bottles of wine for room service sales by Type 4 package
agencies located in hotels and resorts.  The following conditions
are imposed to ensure that these smaller bottle sales are limited
to patrons of sleeping rooms, and are not offered to the general
public.

(2)  Application of Rule.
(a)  The department will not maintain a regular inventory

of distilled spirits and wine in the smaller bottle sizes, but will
accept special orders for these products from a Type 4 package
agency.  Special orders may be placed with the department's
purchasing division, any state store, or any Type 2 or 3 package
agency.

(b)  The Type 4 package agency must order in full case lots,
and all sales are final.

(c)  If the hotel/resort has a Type 1 package agency with
Type 4 privileges, the smaller bottle sized products must be
stored in a secure area separate from the Type 1 agency
inventory.

(d)  Sale and use of alcohol in the smaller bottle sizes is
restricted to providing room service to guests in sleeping rooms
in the hotel/resort, and may not be used for other purposes, or be
sold to the general public.

(e)  Failure of the Type 4 package agency to strictly adhere
to the provisions of this rule is grounds for the department to
terminate its contract with the Type 4 package agency.

R81-3-19.  Credit Cards.
(1)  Purpose.  This rule explains the procedures to be

followed by consignment package agents in accepting credit
cards for the purchase of alcoholic beverages.

(2)  Application of Rule.
(a)  Licensee purchases may not be paid by credit card.

The department will accept only checks and cash from licensees.
(b)  Refunds, or exchanges of products of unequal value,

will be handled by crediting the customer's credit card account.

The cash register must be balanced by doing a return at the
register.

(c)  The cashier shall examine the security features of the
card such as signatures, account numbers, expiration date,
hologram, etc., before accepting any card.

(d)  No sale may be made without the credit card.  Merely
having the credit card number available is not acceptable.

(e)  All credit cards must be signed by the card holder.
(f)  Customers may not use another person's credit card,

including their spouse's card.
(g)  Credit card receipts contain confidential information

that needs to be safeguarded.  Cashiers should not throw them
in the trash.  Consignment package agents and their employees
should consult their regional manager concerning proper storage
and disposal of such receipts.

(h)  If for any reason the credit card cannot be scanned, the
credit card number should be hand keyed into the credit card
machine keyboard.  An imprinted copy of the credit card must
then be made.  The imprinted copy must be signed by the card
holder.

KEY:  alcoholic beverages
June 27, 2008 32A-1-107
Notice of Continuation September 6, 2006
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R81.  Alcoholic Beverage Control, Administration.
R81-5.  Private Clubs.
R81-5-1.  Licensing.

(1)  Private club liquor licenses are issued to persons as
defined in Section 32A-1-105(36).  Any contemplated action or
transaction that may alter the organizational structure or
ownership interest of the person to whom the license is issued
must be submitted to the department for approval prior to
consummation of any such action to ensure there is no violation
of Sections 32A-5-103 and 32A-5-107(44).

(2)(a)  At the time the commission grants a private club
license the commission must designate whether the private club
qualifies to operate as a class A, B, C, or D private club based
on criteria in 32A-5-101.

(b)  After the license is granted, a private club may request
that the commission approve a change in the club's classification
in writing supported by evidence to establish that the club
qualifies to operate under the new class designation based on the
criteria in 32A-5-101.

(c)  The department shall conduct an investigation for the
purpose of gathering information and making a recommendation
to the commission as to whether or not the request should be
granted.  The information shall be forwarded to the commission
to aid in its determination.

(d)  If the commission determines that the private club has
provided credible evidence to establish that it meets the
statutory criteria to operate under the new class designation, the
commission shall approve the request.

(3)(a)  A class C private club must operate as a dining club
as defined in 32A-5-101(3)(c), and must maintain at least 50%
of its total private club business from the sale of food, not
including mix for alcoholic beverages, service charges, and
membership fees.

(b)  A class C private club shall maintain records separately
showing quarterly expenditures and sales for beer, heavy beer,
liquor, wine, set-ups and food.  These shall be available for
inspection and audit by representatives of the department, and
maintained for a period of three years.

(c)  If any inspection or audit discloses that the sales of
food are less than 50% for any quarterly period, an order to
show cause shall be issued by the department to determine why
the license should not be immediately reclassified by the
commission as a class D private club.  If the commission grants
the order to show cause, the reclassification shall remain in
effect until the licensee files a request for and receives approval
from the commission to be classified as a class C private club.
The request shall provide credible evidence to prove to the
satisfaction of the commission that in the future, the sales of
food will meet or exceed 50%.

R81-5-2.  Application.
A license application shall be included in the agenda of the

monthly commission meeting for consideration for issuance of
a private club license when the requirements of Sections 32A-5-
102,-103, and -106 have been met, a completed application has
been received by the department, and the private club premises
have been inspected by the department.

R81-5-3.  Bonds.
No part of any corporate or cash bond required by Section

32A-5-106 may be withdrawn during the time the license is in
effect. If the licensee fails to maintain a valid corporate or cash
bond, the license shall be immediately suspended until a valid
bond is obtained.  Failure to obtain a bond within 30 days of
notification by the department of the delinquency shall result in
the automatic revocation of the license.

R81-5-4.  Insurance.
Public liability and dram shop insurance coverage required

in Subsections 32A-5-102(1)(i) and (j) must remain in force
during the time the license is in effect.  Failure of the licensee to
maintain the required insurance coverage may result in a
suspension or revocation of the license by the commission.

R81-5-5.  Advertising.
(1)  Authority.  This rule is pursuant to the commission's

powers and duties under 32A-1-107 to act as a general
policymaking body on the subject of alcoholic beverage control
and to set policy by written rules that prescribe the conduct and
management of any premises upon which alcoholic beverages
may be sold, consumed, served, or stored.

(2)  Purpose.  This rule furthers the intent of 32A-5-
107(18) that private clubs advertise in a manner that preserves
the concept that private clubs are private and not open to the
general public.

(3)  Application of Rule.
(a)  Any public advertising by a private club, its employees,

agents, or members, or by any person under contract or
agreement with the club shall clearly identify the club as being
"a private club for members".  In print media, this club
identification information must be no smaller than 10 point bold
type.

(b)  A private club, its employees, agents, or members, or
any person under a contract or agreement with the club may not
directly or indirectly engage in or participate in any public
advertising or promotional scheme that runs counter to the
concept that clubs are private and not open to the general public
such as:

(i)  offering or providing complimentary club memberships
or visitor cards to the general public;

(ii)  offering or providing full or partial payment of
membership fees or dues, or visitor card fees to members of the
general public;

(iii)  offering or implying an entitlement to a club
membership or visitor card to members of the general public; or

(iv)  offering to host members of the general public into the
club.

R81-5-6.  Private Club Licensee Liquor Order and Return
Procedures.

The following procedures shall be followed when a private
club liquor licensee orders liquor from or returns liquor to any
state liquor store, package agency, or department satellite
warehouse:

(1)  The licensee must place the order in advance to allow
department personnel sufficient time to assemble the order.  The
licensee or employees of the licensee may not pick merchandise
directly off the shelves of a state store or package agency to fill
the licensee's order.  The order shall include the business name
of the licensee, department licensee number, and list the
products ordered specifying each product by code number and
quantity.

(2)  The licensee shall allow at least four hours for
department personnel to assemble the order for pick-up.  When
the order is complete, the licensee will be notified by phone and
given the total cost of the order.  The licensee may pay for the
product in cash, company check or cashier's check.

(3)  The licensee or the licensee's designee shall examine
and sign for the order before it leaves the store, agency or
satellite warehouse to verify that the product has been received.

(4)  Merchandise shall be supplied to the licensee on
request when it is available on a first come first serve basis.
Discounted items and limited items may, at the discretion of the
department, be provided to a licensee on an allocated basis.

(5)(a)  Spirituous liquor may be returned by the licensee for
the original purchase price only under the following conditions:

(i)  the bottle has not been opened;
(ii)  the seal remains intact;
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(iii)  the label remains intact; and
(iv)  upon a showing of the original cash register receipt.
(b)  A restocking fee of 10% shall be assessed on the entire

amount on any returned spirituous liquor order that exceeds
$1,000.  All spirituous liquor returned that is based on a single
purchase on a single cash register receipt must be returned at the
same time at a single store, package agency, or satellite
warehouse location.

(b)  Wine and beer may not be returned by the licensee for
the original purchase price except upon a showing that the
product was spoiled or non-consumable.

R81-5-7.  Private Club Licensee Operating Hours.
Allowable hours of liquor sales shall be in accordance with

Section 32A-5-107(28).  However, the licensee may open the
liquor storage area during hours otherwise prohibited for the
limited purpose of inventory, restocking, repair, and cleaning.

R81-5-8.  Sale and Purchase of Alcoholic Beverages.
(1)  A patron may pay for an alcoholic beverage at the time

of purchase, or, at the discretion of both the licensee and the
patron, the price charged may be added to the patron's tab.

(2)  Liquor dispensing shall be in accordance with Section
32A-5-107; and Sections R81-1-9 (Liquor Dispensing Systems),
R81-1-10 (Wine Dispensing), and R81-1-11 (Multiple Licensed
Facility Storage and Service) of these rules.

R81-5-9.  Liquor Storage.
Liquor bottles kept for sale in use with a dispensing system,

liquor flavorings in properly labeled unsealed containers, and
unsealed containers of wines poured by the glass may be stored
in the same storage area of the private club as approved by the
department.

R81-5-10.  Alcoholic Product Flavoring.
(1)  Alcoholic product flavoring may be utilized in

beverages only during the authorized selling hours under the
private club liquor license.  Alcoholic product flavoring may be
used in the preparation of food items and desserts at any time if
plainly and conspicuously labeled "cooking flavoring".

(2)  No club employee under the age of 21 years may
handle alcoholic product flavorings.

R81-5-11.  Price Lists.
(1)  Each licensee shall have available for its patrons a

printed price list containing current prices of all mixed drinks,
wine, beer, and heavy beer.  This list shall include any amounts
charged by the licensee for the service of packaged liquor, wine
or heavy beer.  A copy shall be kept on the club premises and
available at all times for examination by the members, guests,
and visitors to the club.

(2)  Any printed menu, master beverage price list or other
printed list is sufficient as long as the prices are current and the
list is readily available to the patron.

(3)  Customers shall be notified of the price charged for any
packaged liquor, wine or heavy beer and any service charges for
the supply of glasses, chilling, or wine service.

(4)  A licensee or his employee may not misrepresent the
price of any alcoholic beverage that is sold or offered for sale on
the licensed premises.

R81-5-12.  Identification Badge.
Each employee of the licensee who sells, dispenses or

provides alcoholic beverages shall wear a unique identification
badge visible above the waist, bearing the employee's first name,
initials, or a unique number in letters or numbers not less than
3/8 inch high.  The identification badge must be worn on the
front portion of the employee's body.  The licensee shall
maintain a record of all employee badges assigned, which shall

be available for inspection by any peace officer, or
representative of the department.  The record shall include the
employee's full name and address and a driver's license or
similar identification number.

R81-5-13.  Brownbagging.
When private social functions or privately hosted events,

as defined in 32A-1-105(39), are held on the premises of a
licensed private club, the proprietor may, in his or her
discretion, allow members of the private group to bring onto the
club premises, their own alcoholic beverages under the
following circumstances:

(1)  When the entire club is closed to regular patrons for
the private function or event, or

(2)  When an entire room or area within the club such as a
private banquet room is closed to regular patrons for the private
function or event, and members of the private group are
restricted to that area, and are not allowed to co-mingle with
regular patrons of the club.

R81-5-14.  Membership Fees and Monthly Dues.
(1)  Authority.  This rule is pursuant to the commission's

powers and duties under 32A-1-107 to act as a general
policymaking body on the subject of alcoholic beverage control
and to set policy by written rules that prescribe the conduct and
management of any premises upon which alcoholic beverages
may be sold, consumed, served, or stored.

(2)  Purpose.  This rule furthers the intent of 32A-5-107(1)
through (7) that private clubs operate in a manner that preserves
the concept that private clubs are private and not open to the
general public.

(3)  Application of Rule.
(a)  Each private club shall establish in its by-laws

membership application fees and monthly membership dues in
amounts determined by the club.  However, the application fees
shall not be less than $4, and the monthly dues may not be less
than one dollar per month.

(b)  A private club, its employees, agents, or members, or
any person under a contract or agreement with the club, may
not, as part of an advertising or promotional scheme, offer to
pay or pay for membership application fees or membership dues
in full or in part for a member of the general public.

(c)  Notwithstanding section (3)(b), if a private club is
located within a hotel, the hotel may assist the club in the
issuance of a club membership to a guest of the hotel under the
following conditions:

(i)  the guest has booked a room and is staying at the hotel;
(ii)  the costs of the membership application fee and

membership dues are paid for by the guest either as a separate
charge, or as part of the hotel room rate;

(iii)  the private club receives payment of the fees and dues
for all memberships issued to guests of the hotel;

(iv)  the hotel and the club shall maintain a current record
of each membership issued to a guest of the hotel as required by
the commission;

(v)  the records required by subsection (iv) shall be
available for inspection by the department; and

(vi)  the issuance of the membership is done in accordance
with the procedures outlined in 32A-5-107(1) through (4).

R81-5-15.  Minors in Lounge or Bar Areas.
(1)  Pursuant to 32A-5-107(8)(a)(iv), a minor may not be

admitted into, use, or be on the premises of any lounge or bar
area of any class A, B, C, or D of private club except when the
minor is employed by the club to perform maintenance and
cleaning services during hours when the club is not open for
business.

(2)  "Lounge or bar area" includes:
(a)  the bar structure as defined in 32A-1-105(4);
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(b)  any area in the immediate vicinity of the bar structure
where the sale, service, display, and advertising of alcoholic
beverages is emphasized; or

(c)  any area that is in the nature of or has the ambience or
atmosphere of a bar, parlor, lounge, cabaret or night club.

(3)  A minor who is otherwise permitted to be on the
premises of a class A, B or C private club may momentarily pass
through the club's lounge or bar area en route to those areas of
the club where the minor is permitted to be.  However, no minor
shall remain or be seated in the club's bar or lounge area.

R81-5-16.  Sexually Oriented Adult Entertainment or
Businesses.

(1)  Pursuant to 32A-5-107(8)(a)(v), a minor may not be
admitted into, use, or be on the premises of any private club that
provides sexually oriented adult entertainment or operates as a
sexually oriented business.  This includes any club:

(a)  that is licensed by local authority as a sexually oriented
business;

(b)  that allows any person on the premises to dance,
model, or be or perform in a state of nudity or semi-nudity; or

(c)  that shows films, motion pictures, video cassettes,
slides, or other photographic reproductions which are
characterized by their emphasis upon the exhibition or
description of specified anatomical areas or specified sexual
activities.

(2)  "Nudity"or "state of nudity" means the showing of the
human male or female genitals, pubic area, vulva, anus, or anal
cleft with less than a fully opaque covering or the showing of
the female breast with less than a fully opaque covering of any
part of the nipple.

(3)  "Semi-nudity" means a state of dress in which any
opaque clothing covers the genitals, anus, anal cleft or cleavage,
pubic area, and vulva narrower than four inches wide in the
front and five inches wide in the back, and less than one inch
wide at the narrowest point, and which covers the nipple and
areola of the female breast narrower than a two inch radius.

(4)  "Specified anatomical areas" means:
(a)  human male genitals in a state of sexual arousal; or
(b)  less than completely and opaquely covered buttocks,

anus, anal cleft or cleavage, male or female genitals, or a female
breast.

(5)  "Specified sexual activities" means acts of, or
simulating:

(a)  masturbation;
(b)  sexual intercourse;
(c)  sexual copulation with a person or a beast;
(d)  fellatio;
(e)  cunnilingus;
(f)  bestiality;
(g)  pederasty;
(h)  buggery;
(i)  sodomy;
(j)  excretory functions as part of or in connection with any

of the activities set forth in (a) through (i).

R81-5-17.  Visitor Cards.
(1)  Authority.  This rule is pursuant to the commission's

powers and duties under 32A-1-107 to act as a general
policymaking body on the subject of alcoholic beverage control
and to set policy by written rules that prescribe the conduct and
management of any premises upon which alcoholic beverages
may be sold, consumed, served, or stored.

(2)  Purpose.  This rule furthers the intent of 32A-5-107(1)
through (7) that private clubs operate in a manner that preserves
the concept that private clubs are private and not open to the
general public.

(3)  Application of Rule.
(a)  A private club, its employees, agents, or members, or

any person under a contract or agreement with the club, may
not, as part of an advertising or promotional scheme, offer to
purchase or purchase in full or in part a visitor card for a
member of the general public.

(b)  Notwithstanding section (3)(a), if a private club is
located within a hotel, the hotel may assist the club in the
issuance of a visitor card to a guest of the hotel under the
following conditions:

(i)  the guest has booked a room and is staying at the hotel;
(ii)  the cost of the visitor card is paid for by the guest

either as a separate charge, or as part of the hotel room rate;
(iii)  the private club receives payment of the fees for all

visitor cards issued to guests of the hotel;
(iv)  the hotel and the club shall maintain a current record

of each visitor card issued to a guest of the hotel as required by
the commission;

(v)  the records required by subsection (iv) shall be kept for
a period of three years and shall be available for inspection by
the department; and

(vi)  the issuance of the visitor card is done in accordance
with the procedures outlined in 32A-5-107(6).

KEY:  alcoholic beverages
June 27, 2008 32A-1-107
Notice of Continuation September 7, 2006 32A-5-107(18)

32A-5-107(23)
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R81.  Alcoholic Beverage Control, Administration.
R81-7.  Single Event Permits.
R81-7-1.  Application Guidelines.

(1)  A single event permit application for the purpose of
conducting a convention, civic or community enterprise, shall
be included in the agenda of the monthly commission meeting
for consideration for issuance of a single event permit, when the
requirements of Section 32A-7 have been met, and a completed
application has been received by the department.  "Conducting"
as used herein means the conduct, management, control or
direction of an event.  The organization directly benefiting from
the event, monetarily or otherwise, shall be deemed to be
conducting the event.

(2)  Pursuant to Section 32A-7-101, the commission may
grant single event permits to a bona fide partnership,
corporation, limited liability company, church, political
organization, or incorporated association, and to each bona fide
and recognized subordinate lodge, chapter or local unit of any
qualifying parent entity.  To be a "bona fide" and "recognized"
subordinate or local entity, the applicant must have been in
existence for at least one year prior to the date of the application
and must furnish proof thereof.

(3)  If the applicant is a bona fide incorporated association,
corporation, or a separately incorporated subordinate lodge,
chapter or local unit thereof, the applicant shall submit a copy
of its certificate and articles of incorporation from the state,
which reflect that the applicant has been in existence for at least
one year prior to date of application.

(4)  If the applicant is a bona fide limited liability company,
the applicant shall submit a copy of its limited liability company
certificate of existence from the state, which reflects that the
applicant has been in existence for at least one year prior to date
of application.

(5)  If the applicant is a bona fide church, political
organization, or recognized subordinate chapter or local unit
thereof, the applicant shall submit proof of its tax exempt status
as provided by the Internal Revenue Service.

(6)  Any subordinate or local entity of a parent entity must
also establish that it is duly "recognized" by the parent entity by
providing written verification of its "recognized" status such as
a letter from, or bylaws of the parent entity.  The subordinate or
local unit shall also furnish proof that the parent entity qualifies
under sections (1), (2), (3), (4), and (5) of this rule. These
requirements shall not apply in situations where the subordinate
or local unit is separately incorporated.

(7)  Calendar year is defined as January 1 through
December 31.

(8)  The single event permit bond, as required by Section
32A-7-105, shall not be released back to the single event
permittee until the permittee provides to the department the
required data regarding liquor purchases, sales, prices charged,
and net profit generated at the event for which the single event
permit was issued.

(9)  If an organization or individual other than the one
applying for the single event permit posts the $1,000 bond
required by Section 32A-7-105, an affidavit must be submitted
attesting that the $1,000 bond is for the permittee's compliance
with the provisions of the Act and the commission rules, and
that if a violation occurs at the single event, the bond may be
forfeited.

(10)  The commission may authorize multiple sales outlets
on different properties under one single event permit, provided
that each site conforms to location requirements of Section 32A-
7.  The commission may authorize simultaneous sale and
consumption hours at multiple sales outlets.

R81-7-2.  Guidelines for Issuing Permits for Outdoor or
Large-Scale Public Events.

(1)  Purpose.  The sale of alcohol at outdoor public events

such as street festivals, fairs, concerts, and rodeos poses special
control issues for event organizers and law enforcement
officials.  Furthermore, the sale of alcohol at public events
attended by large numbers of people, many of whom may be
under the age of 21, also poses special control issues.  In
deciding whether to issue a single event permit for such events,
the commission must be satisfied that sufficient controls will be
in place to minimize the possibility of minors being sold or
furnished alcohol or adults being over-served alcohol at the
event.  This rule identifies control measures that must be in
place before the commission will issue a single event permit for
an outdoor or a large-scale public event.  However, this rule
gives the commission discretion not to require specific control
measures under certain circumstances after considering the facts
and circumstances of a particular event.

(2)  Definitions.
(a)  For purposes of this rule, "large-scale public event"

includes any event that is open to the general public and the
estimated attendance at the event is in excess of 1000 people.

(3)  Authority.  This rule is enacted under the authority of
Sections 63-46A-3, 32A-1-107 and 32A-7-101 and -104.

(4)  Policy.
(a)  Before a single event permit will be issued by the

commission to allow the sale of alcoholic beverages at an
outdoor or a large-scale public event, the following control
measures must be present at the event:

(i)  There must be at least one location at the event where
those wanting to purchase alcoholic beverages must show proof
of age and either have their hand stamped or be issued a non-
transferable wristband.

(A)  The proof of age location(s) shall be separate from the
alcoholic beverage sales and dispensing location(s).

(B)  Proof of age may be established by:
(I)  a current valid driver's license that includes date of

birth and has a picture affixed and is issued in this state under
Title 53, Chapter 3, Uniform Driver License Act, or in
accordance with the laws of another state;

(II)  a current valid identification card that includes date of
birth and has a picture affixed issued by this state under Title
53, Chapter 3, Part 8, identification Card Act, or issued by
another state that is substantially similar to this state's
identification card;

(III)  a current valid military identification that includes
date of birth and has a picture affixed; or

(IV)  a current valid passport.
(C) Any person assigned to check proof of age shall have

completed the alcohol server-training seminar outlined in 62A-
15-401.

(D)  The use of hand stamps or issuance of wristbands does
not relieve those selling and dispensing alcoholic beverages
from asking for proof of age if they suspect a person attempting
to purchase an alcoholic beverage is under the age of 21 years.

(ii)  Alcoholic sales and dispensing location(s) shall be
separate from food and non-alcoholic beverage concession
locations.  However, if the consumption of alcohol at the event
is limited to a confined, restricted area such as a "beer garden",
then alcoholic beverages, food and non-alcoholic beverages may
be sold at the same sales locations within the confined,
restricted area.

(iii)  Alcoholic beverages shall be served in readily
identifiable cups or containers distinct from those used for non-
alcoholic beverages.

(iv)  No more than two alcoholic beverages shall be sold to
a customer at a time.

(v)  At least one person who has completed the alcohol
server training seminar outlined in 62A-15-401 shall be at each
location where alcoholic beverages are sold and dispensed to
supervise the sale and dispensing of alcoholic beverages.

(vi)  If minors may attend the event, all dispensing and
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consumption of alcoholic beverages shall be in a designated,
confined, and restricted area where minors are not allowed
without being accompanied by a parent or guardian, and where
alcohol consumption may be closely monitored.

(b)  Notwithstanding Subsection (a), the commission, after
reviewing the facts and circumstances of a particular outdoor or
large-scale public event, may in its discretion relax any of the
control measures outlined in Subsection (a) above.

(c)  After reviewing the facts and circumstances of the
outdoor or large-scale public event, the commission may in its
discretion require additional control measures as a condition of
issuing a single event permit.  These can include but are not
limited to the following:

(i)  Placing limits on the variety of alcoholic beverages
served at the event.

(ii)  Requiring that alcoholic beverages be distinguishable
in appearance from non-alcoholic beverages.

(iii) Requiring a certain minimum number of law
enforcement and/or security personnel at the event.

(5)  Procedure.  The following procedure shall govern
applications for single event permits for outdoor or large-scale
public events:

(a)  In addition to providing a description of the times,
dates, location, nature and purpose of the event, the applicant
shall include in the single event permit application a summary
of all control measures that will be taken at the event to reduce
the possibility of minors being furnished alcohol and adults
being over-served alcohol at the event.

(b)  Department staff shall provide this information to the
commissioners prior to the commission's consideration of the
single event permit application.

(c)  The commission shall review the application to
determine if all statutory requirements are in place, to determine
if all controls listed in Subsections (4)(a)(i) through (vi) are in
place, to consider any request to waive any of the controls listed
in Subsections (4)(a)(i) through (vi), and to assess whether any
additional control measures such as those listed in Subsection
(4)(c) should be required prior to issuing the single event
permit.

R81-7-3.  Price Lists.
(1)  A single event permittee shall have a printed alcoholic

beverage price list available for inspection containing prices of
mixed drinks, wine, beer, and heavy beer.  The list shall include
any charges for the service of packaged wines or heavy beer, and
any service charges for the supply of glasses, chilling, or wine
service.

(2)  The permittee or an employee of the licensee may not
misrepresent the price of any alcoholic beverage that is sold or
offered for sale on the event premises.

KEY:  alcoholic beverages
June 27, 2008 32A-1-107
Notice of Continuation August 24, 2006
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R81.  Alcoholic Beverage Control, Administration.
R81-10.  Off-Premise Beer Retailers.
R81-10-1.  Separation of Alcoholic Beverages from Non-
Alcoholic Beverages and Required Signage.

(1)  Authority and General Purpose.  This rule is pursuant
to 32A-10-102(5) that requires:

(a)  an off-premise beer retailer to display beer sold by the
retailer in an area that is visibly separate and distinct from the
area where a nonalcoholic beverage is displayed, and requires
the commission to define by rule what constitutes an "area that
is visibly separate and distinct from the area where a
nonalcoholic beverage is displayed"; and

(b)  an off-premise beer retailer to prominently post in the
separate and distinct area where beer is sold, an easily readable
sign that reads in print that is no smaller than .5 inches, bold
type, "These beverages contain alcohol.  Please read the label
carefully," and requires the commission to define by rule the
format of the sign.

(2)  Application of the Rule.
(a)  Display requirements.
(i)  Pursuant to 32A-10-102(5), an off-premise beer retailer

must display beer products in an "area that is visibly separate
and distinct from the area where a non-alcoholic beverage is
displayed."

(ii)  This requires that under no circumstances may there be
a co-mingling or interspersing of beer products with non-
alcoholic beverages, except that non-alcoholic beers may be
displayed with beer products.

(iii)  The separation must clearly and unambiguously
convey to a consumer those beverage products that contain
alcohol and those that do not.  This may be satisfied by any of
the following means:

(A)  An entire display cabinet, cooler, shelf, aisle, end-cap,
side-stack, or stand alone floor display, or room where the only
beverages displayed are beer products, accompanied by the
prominent and unambiguous posting of the sign required by
32A-10-102(5); or

(B)  A shared display cabinet, cooler, shelf, aisle, or room
where beer products are displayed separately from non-alcoholic
beverages by way of a physical barrier or visible divider of
sufficient prominence to create a clear divide between the beer
products and the non-alcoholic beverages.  The area where beer
products are displayed must have a prominent and unambiguous
posting of the sign required by 32A-10-102(5).  End-cap, side-
stack, or stand-alone floor displays may not contain both beer
products and non-alcoholic beverages other than non-alcoholic
beers.

(b)  Sign requirements.
(i)  The sign required by 32A-10-102(5) must be:
(A)  prominently posted in the area where beer is sold;
(B)  easily readable;
(C)  in print that is no smaller than .5 inches, bold type.
(ii)  The print on the sign must be clearly readable and on

a solid, contrasting background.
(iii)  The size of the sign, and the size of the print must be

sufficiently large so as to be readable, and clearly and
unambiguously convey to a consumer that the beverage products
displayed in that area contain alcohol.  In no instance may the
sign be smaller than 8.5 inches x 3.5 inches.

(iv)  Additional signs may be necessary depending on the
size and type of display area.  For example, an entire aisle
devoted to beer products may require more than one sign to
adequately inform the consumer.

KEY:  alcoholic beverages
June 27, 2008 32A-1-107
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R156.  Commerce, Occupational and Professional Licensing.
R156-1.  General Rules of the Division of Occupational and
Professional Licensing.
R156-1-101.  Title.

These rules are known as the General Rules of the Division
of Occupational and Professional Licensing.

R156-1-102.  Definitions.
In addition to the definitions in Title 58, as used in Title 58

or these rules:
(1)  "Active and in good standing" means a licensure status

which allows the licensee full privileges to engage in the
practice of the occupation or profession subject to the scope of
the licensee's license classification.

(2)  "Aggravating circumstances" means any consideration
or factors that may justify an increase in the severity of an action
to be imposed upon an applicant or licensee.  Aggravating
circumstances include:

(a)  prior record of disciplinary action, unlawful conduct,
or unprofessional conduct;

(b)  dishonest or selfish motive;
(c)  pattern of misconduct;
(d)  multiple offenses;
(e)  obstruction of the disciplinary process by intentionally

failing to comply with rules or orders of the Division;
(f)  submission of false evidence, false statements or other

deceptive practices during the disciplinary process including
creating, destroying or altering records after an investigation has
begun;

(g)  refusal to acknowledge the wrongful nature of the
misconduct involved, either to the client or to the Division;

(h)  vulnerability of the victim;
(i)  lack of good faith to make restitution or to rectify the

consequences of the misconduct involved;
(j)  illegal conduct, including the use of controlled

substances; and
(k)  intimidation or threats of withholding clients' records

or other detrimental consequences if the client reports or
testifies regarding the unprofessional or unlawful conduct.

(3)  "Branching questionnaire", as used in Section R156-1-
601, means an adaptive, progressive inquiry used by a physician
to determine a health history and assessment, and serves as the
basis for a diagnosis.

(4)  "Cancel" or "cancellation" means nondisciplinary
action by the division to rescind, repeal, annul, or void a license
issued in error.  Such action includes rescinding a license issued
to an applicant whose payment of the required application fee is
dishonored when presented for payment, or who has been issued
a conditional license pending a criminal background check and
the check cannot be completed due to the applicant's failure to
resolve an outstanding warrant or to submit acceptable
fingerprint cards.

(5)  "Charges" means the acts or omissions alleged to
constitute either unprofessional or unlawful conduct or both by
a licensee, which serve as the basis to consider a licensee for
inclusion in the diversion program authorized in Section 58-1-
404.

(6)  "Denial of licensure" means action by the division
refusing to issue a license to an applicant for initial licensure,
renewal of licensure, reinstatement of licensure or relicensure.

(7)  "Disciplinary action" means adverse licensure action
by the division under the authority of Subsections 58-1-
401(2)(a) through (2)(b).

(8)  "Diversion agreement" means a formal written
agreement between a licensee, the division, and a diversion
committee, outlining the terms and conditions with which a
licensee must comply as a condition of entering in and
remaining under the diversion program authorized in Section
58-1-404.

(9)  "Diversion committees" mean diversion advisory
committees authorized by Subsection 58-1-404(2)(a)(i) and
created under Subsection R156-1-404a.

(10)  "Duplicate license" means a license reissued to
replace a license which has been lost, stolen, or mutilated.

(11)  "Emergency review committees" mean emergency
adjudicative proceedings review committees created by the
division under the authority of Subsection 58-1-108(2).

(12)  "Expire" or "expiration" means the automatic
termination of a license which occurs:

(a)  at the expiration date shown upon a license if the
licensee fails to renew the license before the expiration date; or

(b)  prior to the expiration date shown on the license:
(i)  upon the death of a licensee who is a natural person;
(ii)  upon the dissolution of a licensee who is a partnership,

corporation, or other business entity; or
(iii)  upon the issuance of a new license which supersedes

an old license, including a license which:
(A)  replaces a temporary license;
(B)  replaces a student or other interim license which is

limited to one or more renewals or other renewal limitation; or
(C)  is issued to a licensee in an upgraded classification

permitting the licensee to engage in a broader scope of practice
in the licensed occupation or profession.

(13)  "Inactive" or "inactivation" means action by the
division to place a license on inactive status in accordance with
Sections 58-1-305 and R156-1-305.

(14)  "Investigative subpoena authority" means, except as
otherwise specified in writing by the director, the division
regulatory and compliance officer, or if the division regulatory
and compliance officer is unable to so serve for any reason, a
bureau manager designated by the regulatory and compliance
officer, or if both the division regulatory and compliance officer
and the designated bureau manager are unable to so serve for
any reason, a department administrative law judge.

(15)  "License" means a right or privilege to engage in the
practice of a regulated occupation or profession as a licensee.

(16)  "Limit" or "limitation" means nondisciplinary action
placing either terms and conditions or restrictions or both upon
a license:

(a)  issued to an applicant for initial licensure, renewal or
reinstatement of licensure, or relicensure; or

(b)  issued to a licensee in place of the licensee's current
license or disciplinary status.

(17)  "Mitigating circumstances" means any consideration
or factors that may justify a reduction in the severity of an action
to be imposed upon an applicant or licensee.

(a)  Mitigating circumstances include:
(i)  absence of prior record of disciplinary action, unlawful

conduct or unprofessional conduct;
(ii)  absence of dishonest or selfish motive;
(iii)  personal, mental or emotional problems provided such

problems have not posed a risk to the health, safety or welfare
of the public or clients served such as drug or alcohol abuse
while engaged in work situations or similar situations where the
licensee or applicant should know that they should refrain from
engaging in activities that may pose such a risk;

(iv)  timely and good faith effort to make restitution or
rectify the consequences of the misconduct involved;

(v)  full and free disclosure to the client or Division prior
to the discovery of any misconduct;

(vi)  inexperience in the practice of the occupation and
profession provided such inexperience is not the result of failure
to obtain appropriate education or consultation that the
applicant or licensee should have known they should obtain
prior to beginning work on a particular matter;

(vii)  imposition of other penalties or sanctions; and
(viii)  remorse.
(b)  The following factors should not be considered as
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mitigating circumstances:
(i)  forced or compelled restitution;
(ii)  withdrawal of complaint by client or other affected

persons;
(iii)  resignation prior to disciplinary proceedings;
(iv)  failure of injured client to complain; and
(v)  complainant's recommendation as to sanction.
(18)  "Nondisciplinary action" means adverse licensure

action by the division under the authority of Subsections 58-1-
401(1) or 58-1-401(2)(c) through (2)(d).

(19)  "Peer committees" mean advisory peer committees to
boards created by the legislature in Title 58 or by the division
under the authority of Subsection 58-1-203(1)(f).

(20)  "Private reprimand" means disciplinary action to
formally reprove or censure a licensee for unprofessional or
unlawful conduct, with the documentation of the action being
classified as a private record.

(21)  "Probation" means disciplinary action placing terms
and conditions upon a license;

(a)  issued to an applicant for initial licensure, renewal or
reinstatement of licensure, or relicensure; or

(b)  issued to a licensee in place of the licensee's current
license or disciplinary status.

(22)  "Public reprimand" means disciplinary action to
formally reprove or censure a licensee for unprofessional or
unlawful conduct, with the documentation of the action being
classified as a public record.

(23)  "Regulatory authority" as used in Subsection 58-1-
501(2)(d) means any governmental entity who licenses, certifies,
registers, or otherwise regulates persons subject to its
jurisdiction, or who grants the right to practice before or
otherwise do business with the governmental entity.

(24)  "Reinstate" or "reinstatement" means to activate an
expired license or to restore a license which is restricted, as
defined in Subsection (26)(b), or is suspended, or placed on
probation, to a lesser restrictive license or an active in good
standing license.

(25)  "Relicense" or "relicensure" means to license an
applicant who has previously been revoked or has previously
surrendered a license.

(26)  "Remove or modify restrictions" means to remove or
modify restrictions, as defined in Subsection (26)(a), placed on
a license issued to an applicant for licensure.

(27)  "Restrict" or "restriction" means disciplinary action
qualifying or limiting the scope of a license:

(a)  issued to an applicant for initial licensure, renewal or
reinstatement of licensure, or relicensure in accordance with
Section 58-1-304; or

(b)  issued to a licensee in place of the licensee's current
license or disciplinary status.

(28)  "Revoke" or "revocation" means disciplinary action
by the division extinguishing a license.

(29)  "Suspend" or "suspension" means disciplinary action
by the division removing the right to use a license for a period
of time or indefinitely as indicated in the disciplinary order, with
the possibility of subsequent reinstatement of the right to use the
license.

(30)  "Surrender" means voluntary action by a licensee
giving back or returning to the division in accordance with
Section 58-1-306, all rights and privileges associated with a
license issued to the licensee.

(31)  "Temporary license" or "temporary licensure" means
a license issued by the division on a temporary basis to an
applicant for initial licensure, renewal or reinstatement of
licensure, or relicensure in accordance with Section 58-1-303.

(32)  "Unprofessional conduct" as defined in Title 58 is
further defined, in accordance with Subsection 58-1-203(1)(e),
in Section R156-1-502.

(33)  "Warning or final disposition letters which do not

constitute disciplinary action" as used in Subsection 58-1-
108(3) mean letters which do not contain findings of fact or
conclusions of law and do not constitute a reprimand, but which
may address any or all of the following:

(a)  division concerns;
(b)  allegations upon which those concerns are based;
(c)  potential for administrative or judicial action; and
(d)  disposition of division concerns.

R156-1-102a.  Global Definitions of Levels of Supervision.
(1)  Except as otherwise provided by statute or rule, the

global definitions of levels of supervision herein shall apply to
supervision terminology used in Title 58 and Title R156, and
shall be referenced and used, to the extent practicable, in
statutes and rules to promote uniformity and consistency.

(2)  Except as otherwise provided by statute or rule, all
unlicensed personnel specifically allowed to practice a regulated
occupation or profession are required to practice under an
appropriate level of supervision defined herein, as specified by
the licensing act or licensing act rule governing each occupation
or profession.

(3)  Except as otherwise provided by statute or rule, all
license classifications required to practice under supervision
shall practice under an appropriate level of supervision defined
herein, as specified by the licensing act or licensing act rule
governing each occupation or profession.

(4)  Levels of supervision are defined as follows:
(a)  "Direct supervision" and "immediate supervision"

mean the supervising licensee is present and available for face-
to-face communication with the person being supervised when
and where occupational or professional services are being
provided.

(b)  "Indirect supervision" means the supervising licensee:
(i)  has given either written or verbal instructions to the

person being supervised;
(ii)  is present within the facility in which the person being

supervised is providing services; and
(iii)  is available to provide immediate face-to-face

communication with the person being supervised as necessary.
(c)  "General supervision" means that the supervising

licensee:
(i)  has authorized the work to be performed by the person

being supervised;
(ii)  is available for consultation with the person being

supervised by personal face-to-face contact, or direct voice
contact by telephone, radio or some other means, without regard
to whether the supervising licensee is located on the same
premises as the person being supervised; and

(iii)  can provide any necessary consultation within a
reasonable period of time and personal contact is routine.

(5)  "Supervising licensee" means a licensee who has
satisfied any requirements to act as a supervisor and has agreed
to provide supervision of an unlicensed individual or a licensee
in a classification or licensure status that requires supervision in
accordance with the provisions of this chapter.

R156-1-103.  Authority - Purpose.
These rules are adopted by the division under the authority

of Subsection 58-1-106(1)(a) to enable the division to
administer Title 58.

R156-1-106.  Division - Duties, Functions, and
Responsibilities.

(1)  In accordance with Subsection 58-1-106(2), the
following responses to requests for lists of licensees may
include multiple licensees per request and may include home
telephone numbers and home addresses, subject to the
restriction that the addresses and telephone numbers shall only
be used by a requester for purposes for which the requester is
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properly authorized and shall not be sold or otherwise
redisclosed by the requester:

(a)  responses to requests from another governmental
entity, government-managed corporation, a political subdivision,
the federal government, another state, or a not-for-profit
regulatory association to which the division is a member;

(b)  responses to requests from an occupational or
professional association, private continuing education
organizations, trade union, university, or school, for purposes of
education programs for licensees;

(c)  responses to a party to a prelitigation proceeding
convened by the division under Title 78, Chapter 14;

(d)  responses to universities, schools, or research facilities
for the purposes of research;

(e)  responses to requests from licensed health care
facilities or third party credentialing services, for the purpose of
verifying licensure status for credentialing or reimbursement
purposes; and

(f)  responses to requests from a person preparing for,
participating in, or responding to:

(i)  a national, state or local emergency;
(ii)  a public health emergency as defined in Section 26-

23b-102; or
(iii)  a declaration by the President of the United States or

other federal official requesting public health-related activities.
(2)  In accordance with Subsection 58-1-106(3)(a), the

division may deny a request for an address or telephone number
of a licensee to an individual who provides proper identification
and the reason for the request, in writing, to the division, if the
reason for the request is deemed by the division to constitute an
unwarranted invasion of privacy or a threat to the public health,
safety, and welfare.

(3)  In accordance with Subsection 58-1-106(3)(c), proper
identification of an individual who requests the address or
telephone number of a licensee and the reason for the request,
in writing, shall consist of the individual's name, mailing
address, and daytime number, if available.

R156-1-107.  Organization of Rules - Content, Applicability
and Relationship of Rules.

(1)  The rules and sections in Title R156 shall, to the extent
practicable, follow the numbering and organizational scheme of
the chapters in Title 58.

(2)  Rule R156-1 shall contain general provisions
applicable to the administration and enforcement of all
occupations and professions regulated in Title 58.

(3)  The provisions of the other rules in Title R156 shall
contain specific or unique provisions applicable to particular
occupations or professions.

(4)  Specific rules in Title R156 may supplement or alter
Rule R156-1 unless expressly provided otherwise in Rule R156-
1.

R156-1-109.  Presiding Officers.
In accordance with Subsection 63G-4-103(1)(h), Sections

58-1-104, 58-1-106, 58-1-109, 58-1-202, 58-1-203, 58-55-103,
and 58-55-201, except as otherwise specified in writing by the
director, or for Title 58, Chapter 55, the Construction Services
Commission, the designation of presiding officers is clarified or
established as follows:

(1)  The division regulatory and compliance officer is
designated as the presiding officer for issuance of notices of
agency action and for issuance of notices of hearing issued
concurrently with a notice of agency action or issued in response
to a request for agency action, provided that if the division
regulatory and compliance officer is unable to so serve for any
reason, a bureau manager designated by the regulatory and
compliance officer is designated as the alternate presiding
officer.

(2)  Subsections 58-1-109(2) and 58-1-109(4) are clarified
with regard to defaults as follows.  Unless otherwise specified
in writing by the director, or with regard to Title 58, Chapter 55,
by the Construction Services Commission, the department
administrative law judge is designated as the presiding officer
for entering an order of default against a party, for conducting
any further proceedings necessary to complete the adjudicative
proceeding, and for issuing a recommended order to the director
or commission, respectively, determining the discipline to be
imposed, licensure action to be taken, relief to be granted, etc.

(3)  Except as provided in Subsection (4) or otherwise
specified in writing by the director, the presiding officer for
adjudicative proceedings before the division are as follows:

(a)  Director.  The director shall be the presiding officer
for:

(i)  formal adjudicative proceedings described in
Subsections R156-46b-201(1)(f) through (g), and R156-46b-
201(2)(a) through (b), however resolved, including stipulated
settlements and hearings; and

(ii)  informal adjudicative proceedings described in
Subsections R156-46b-202(1)(d), (h),(j), (m), (n), (p), and (q),
and R156-46b-202(2)(a) through (d), however resolved,
including memorandums of understanding and stipulated
settlements.

(b)  Bureau managers or program coordinators.  Except for
Title 58, Chapter 55, the bureau manager or program
coordinator over the occupation or profession or program
involved shall be the presiding officer for:

(i)  formal adjudicative proceedings described in
Subsections R156-46b-201(1)(a) through (c), provided that any
evidentiary hearing requested shall be conducted by the
appropriate board who shall be designated as the presiding
officer to act as the fact finder at any evidentiary hearing and
shall issue a recommended order to the division based upon the
record developed at the hearing determining all issues pending
before the division to the director for a final order, and R156-
46b-201(1)(e).  The authority of the presiding officer in formal
adjudicative proceedings described in R156-46b-201(1)(e) shall
be limited to approval of claims, conditional denial of claims,
and final denial of claims based upon jurisdictional defects;

(ii)  formal adjudicative proceedings described in
Subsection R156-46b-201(1)(h), for purposes of determining
whether a request for a board of appeal is properly filed as set
forth in Subsections R156-56-105(1) through (4); and

(iii)  informal adjudicative proceedings described in
Subsections R156-46b-202(1)(a) through (c), (e), (g), (i), (k),
and (o).

(iv)  At the direction of a bureau manager or program
coordinator, a licensing technician or program technician may
sign an informal order in the name of the licensing technician or
program technician provided the wording of the order has been
approved in advance by the bureau manager or program
coordinator and provided the caption "FOR THE BUREAU
MANAGER" or "FOR THE PROGRAM COORDINATOR"
immediately precedes the licensing technician's or program
technician's signature.

(c)  Contested Citation Hearing Officer.  The regulatory
and compliance officer or other contested citation hearing
officer designated in writing by the director shall be the
presiding officer for the adjudicative proceeding described in
Subsection R156-46b-202(1)(l).

(d)  Uniform Building Code Commission.  The Uniform
Building Code Commission shall be the presiding officer for the
adjudicative proceeding described in Subsection R156-46b-
202(1)(f) for convening a board of appeal under Subsection 58-
56-8(3), for serving as fact finder at any evidentiary hearing
associated with a board of appeal, and for entering the final
order associated with a board of appeal.  An administrative law
judge shall perform the role specified in Subsection 58-1-
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109(2).
(e)  Residence Lien Recovery Fund Advisory Board.  The

Residence Lien Recovery Fund Advisory Board shall be the
presiding officer for adjudicative proceedings described in
Subsection R156-46b-201(1)(e) and R156-46b-202(1)(g) that
exceed the authority of the program coordinator, as delegated by
the board, or are otherwise referred by the program coordinator
to the board for action.

(4)  Unless otherwise specified in writing by the
Construction Services Commission, the presiding officers and
process for adjudicative proceedings under Title 58, Chapter 55,
are established or clarified as follows:

(a)  Commission.
(i)  The commission shall be the presiding officer for all

adjudicative proceedings under Title 58, Chapter 55, except as
otherwise delegated by the commission in writing or as
otherwise provided in these rules; provided, however, that all
orders adopted by the commission as a presiding officer shall
require the concurrence of the director.

(ii)  Unless otherwise specified in writing by the
commission, the commission is designated as the presiding
officer:

(A)  for formal adjudicative proceedings described in
Subsections R156-46b-201(1)(g) and R156-46b-201(2)(a)
through (b), however resolved, including stipulated settlements
and hearings;

(B)  informal adjudicative proceedings described in
Subsections R156-46b-202(1)(d), (m), (n), (p), and (q), and
R156-46b-202(2)(a) and (c), however resolved, including
memorandums of understanding and stipulated settlements;

(C)  to serve as fact finder and adopt orders in formal
evidentiary hearings associated with adjudicative proceedings
involving persons licensed as or required to be licensed under
Title 58, Chapter 55; and

(D)  to review recommended orders of a board, an
administrative law judge, or other designated presiding officer
who acted as the fact finder in an evidentiary hearing involving
a person licensed or required to be licensed under Title 58,
Chapter 55, and to adopt an order of its own.  In adopting its
order, the commission may accept, modify or reject the
recommended order.

(iii)  If the commission is unable for any reason to act as
the presiding officer as specified, it shall designate another
presiding officer in writing to so act.

(iv)  Orders of the commission shall address all issues
before the commission and shall be based upon the record
developed in an adjudicative proceeding conducted by the
commission.  In cases in which the commission has designated
another presiding officer to conduct an adjudicative proceeding
and submit a recommended order, the record to be reviewed by
the commission shall consist of the findings of fact, conclusions
of law, and recommended order submitted to the commission by
the presiding officer based upon the evidence presented in the
adjudicative proceeding before the presiding officer.

(v)  The commission or its designee shall submit adopted
orders to the director for the director's concurrence or rejection
within 30 days after it receives a recommended order or adopts
an order, whichever is earlier.  An adopted order shall be
deemed issued and constitute a final order upon the concurrence
of the director.

(vi)  If the director or his designee refuses to concur in an
adopted order of the commission or its designee, the director or
his designee shall return the order to the commission or its
designee with the reasons set forth in writing for the
nonconcurrence therein.  The commission or its designee shall
reconsider and resubmit an adopted order, whether or not
modified, within 30 days of the date of the initial or subsequent
return, provided that unless the director or his designee and the
commission or its designee agree to an extension, any final order

must be issued within 90 days of the date of the initial
recommended order, or the adjudicative proceeding shall be
dismissed.  Provided the time frames in this subsection are
followed, this subsection shall not preclude an informal
resolution such as an executive session of the commission or its
designee and the director or his designee to resolve the reasons
for the director's refusal to concur in an adopted order.

(vii)  The record of the adjudicative proceeding shall
include recommended orders, adopted orders, refusals to concur
in adopted orders, and final orders.

(viii)  The final order issued by the commission and
concurred in by the director may be appealed by filing a request
for agency review with the executive director or his designee
within the department.

(ix)  The content of all orders shall comply with the
requirements of Subsection 63G-4-203(1)(i) and Sections 63G-
4-208 and 63G-4-209.

(b)  Director.  Unless otherwise specified in writing by the
commission, the director is designated as the presiding officer
for conducting informal adjudicative proceedings specified in
R156-46b-202(2)(b).

(c)  Administrative Law Judge.  Unless otherwise specified
in writing by the commission, the department administrative law
judge is designated as the presiding officer to conduct formal
adjudicative proceedings before the commission and its advisory
boards, as specified in Subsection 58-1-109(2).

(d)  Bureau Manager.  Unless otherwise specified in
writing by the commission, the responsible bureau manager is
designated as the presiding officer for conducting:

(i)  formal adjudicative proceedings specified in
Subsections R156-46b-201(1)(a) through (c), provided that any
evidentiary hearing requested shall be conducted by the
appropriate board or commission who shall be designated as the
presiding officer to act as the fact finder at any evidentiary
hearing and to adopt orders as set forth in these rules; and

(ii)  informal adjudicative proceedings specified in
Subsections R156-46b-202(1)(a) through (c), (e), (i), and (o).

(iii)  At the direction of a bureau manager, a licensing
technician may sign an informal order in the name of the
licensing technician provided the wording of the order has been
approved in advance by the bureau manager and provided the
caption "FOR THE BUREAU MANAGER" immediately
precedes the licensing technician's signature.

(e)  Plumbers Licensing Board.  Except as set forth in
Subsection (c) or as otherwise specified in writing by the
commission, the Plumbers Licensing Board is designated as the
presiding officer to serve as the fact finder and to issue
recommended orders to the commission in formal evidentiary
hearings associated with adjudicative proceedings involving
persons licensed as or required to be licensed as plumbers.

(f)  Electricians Licensing Board.  Except as set forth in
Subsection (c) or as otherwise specified in writing by the
commission, the Electricians Licensing Board is designated as
the presiding officer to serve as the fact finder and to issue
recommended orders to the commission in formal evidentiary
hearings associated with adjudicative proceedings involving
persons licensed as or required to be licensed as electricians.

(g)  Alarm System Security and Licensing Board.  Except
as set forth in Subsection (c) or as otherwise specified in writing
by the commission, the Alarm System Security and Licensing
Board is designated as the presiding officer to serve as the fact
finder and to issue recommended orders to the commission in
formal evidentiary hearings associated with adjudicative
proceedings involving persons licensed as or required to be
licensed as alarm companies or agents.

R156-1-110.  Issuance of Investigative Subpoenas.
(1)  All requests for subpoenas in conjunction with a

division investigation made pursuant to Subsection 58-1-
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106(1)(c), shall be made in writing to the investigative subpoena
authority and shall be accompanied by an original of the
proposed subpoena.

(a)  Requests to the investigative subpoena authority shall
contain adequate information to enable the subpoena authority
to make a finding of sufficient need, including:  the factual basis
for the request, the relevance and necessity of the particular
person, evidence, documents, etc., to the investigation, and an
explanation why the subpoena is directed to the particular
person upon whom it is to be served.

(b)  Approved subpoenas shall be issued under the seal of
the division and the signature of the subpoena authority.

(2)  The investigative subpoena authority may quash or
modify an investigative subpoena if it is shown to be
unreasonable or oppressive.

R156-1-205.  Peer or Advisory Committees - Executive
Director to Appoint - Terms of Office - Vacancies in Office -
Removal from Office - Quorum Requirements - Appointment
of Chairman - Division to Provide Secretary - Compliance
with Open and Public Meetings Act - Compliance with Utah
Administrative Procedures Act - No Provision for Per Diem
and Expenses.

(1)  The executive director shall appoint the members of
peer or advisory committees established under Title 58 or Title
R156.

(2)  Except for ad hoc committees whose members shall be
appointed on a case-by-case basis, the term of office of peer or
advisory committee members shall be for four years.  The
executive director shall, at the time of appointment or
reappointment, adjust the length of terms to ensure that the
terms of committee members are staggered so that
approximately half of the peer or advisory committee is
appointed every two years.

(3)  No peer or advisory committee member may serve
more than two full terms, and no member who ceases to serve
may again serve on the peer or advisory committee until after
the expiration of two years from the date of cessation of service.

(4)  If a vacancy on a peer or advisory committee occurs,
the executive director shall appoint a replacement to fill the
unexpired term.  After filling the unexpired term, the
replacement may be appointed for only one additional full term.

(5)  If a peer or advisory committee member fails or refuses
to fulfill the responsibilities and duties of a peer or advisory
committee member, including the attendance at peer committee
meetings, the executive director may remove the peer or
advisory committee member and replace the member in
accordance with this section. After filling the unexpired term,
the replacement may be appointed for only one additional full
term.

(6)  Committee meetings shall only be convened with the
approval of the appropriate board and the concurrence of the
division.

(7)  Unless otherwise approved by the division, peer or
advisory committee meetings shall be held in the building
occupied by the division.

(8)  A majority of the peer or advisory committee members
shall constitute a quorum and may act in behalf of the peer or
advisory committee.

(9)  Peer or advisory committees shall annually designate
one of their members to serve as peer or advisory committee
chairman.  The division shall provide a division employee to act
as committee secretary to take minutes of committee meetings
and to prepare committee correspondence.

(10)  Peer or advisory committees shall comply with the
procedures and requirements of Title 52, Chapter 4, Open and
Public Meetings, in their meetings.

(11)  Peer or advisory committees shall comply with the
procedures and requirements of Title 63G, Chapter 4,

Administrative Procedures Act, in their adjudicative
proceedings.

(12)  Peer or advisory committee members shall perform
their duties and responsibilities as public service and shall not
receive a per diem allowance, or traveling or accommodations
expenses incurred in peer or advisory committees business,
except as otherwise provided in Title 58 or Title R156.

R156-1-206.  Emergency Adjudicative Proceeding Review
Committees - Appointment - Terms - Vacancies - Removal -
Quorum - Chairman and Secretary - Open and Public
Meetings Act - Utah Administrative Procedures Act - Per
Diem and Expenses.

(1)  The chairman of the board for the profession of the
person against whom an action is proposed may appoint the
members of emergency review committees on a case-by-case or
period-of-time basis.

(2)  With the exception of the appointment and removal of
members and filling of vacancies by the chairman of a board,
emergency review committees, committees shall serve in
accordance with Subsections R156-1-205(7), and (9) through
(12).

R156-1-301.  Application for Licensure - Filing Date -
Applicable Requirements for Licensure - Issuance Date.

(1)  The filing date for an application for licensure shall be
the postmark date of the application or the date the application
is received and date stamped by the division, whichever is
earlier.

(2)  Except as otherwise provided by statute, rule or order,
the requirements for licensure applicable to an application for
licensure shall be the requirements in effect on the filing date of
the application.

(3)  The issuance date for a license issued to an applicant
for licensure shall be as follows:

(a)  the date the approval is input into the division's
electronic licensure database for applications submitted and
processed manually; or

(b)  the date printed on the verification of renewal
certificate for renewal applications submitted and processed
electronically via the division's Internet Renewal System.

R156-1-302.  Consideration of Good Moral Character,
Unlawful Conduct, Unprofessional Conduct, or Other
Mental or Physical Condition.

Pursuant to the provisions of Subsection 58-1-401(1) and
(2), if an applicant or licensee has failed to demonstrate good
moral character, has been involved in unlawful conduct, has
been involved in unprofessional conduct, or has any other
mental or physical condition which conduct or condition, when
considered with the duties and responsibilities of the license
held or to be held, demonstrates a threat or potential threat to
the public health, safety or welfare, the Division may consider
various relevant factors in determining what action to take
regarding licensure including the following:

(1)  aggravating circumstances, as defined in Subsection
R156-1-102(2);

(2)  mitigating circumstances, as defined in Subsection
R156-1-102(17);

(3)  the degree of risk to the public health, safety or
welfare;

(4)  the degree of risk that a conduct will be repeated;
(5)  the degree of risk that a condition will continue;
(6)  the magnitude of the conduct or condition as it relates

to the harm or potential harm;
(7)  the length of time since the last conduct or condition

has occurred;
(8)  the current criminal probationary or parole status of the

applicant or licensee;
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(9)  the current administrative status of the applicant or
licensee;

(10)  results of previously submitted applications, for any
regulated profession or occupation;

(11)  results from any action, taken by any professional
licensing agency, criminal or administrative agency, employer,
practice monitoring group, entity or association;

(12)  evidence presented indicating that restricting or
monitoring an individual's practice, conditions or conduct can
protect the public health, safety or welfare;

(13)  psychological evaluations; or
(14)  any other information the Division or the board

reasonably believes may assist in evaluating the degree of threat
or potential threat to the public health, safety or welfare.

R156-1-305.  Inactive Licensure.
(1)  In accordance with Section 58-1-305, except as

provided in Subsection (2), a licensee may not apply for inactive
licensure status.

(2)  The following licenses issued under Title 58 that are
active in good standing may be placed on inactive licensure
status:

(a)  advanced practice registered nurse;
(b)  audiologist;
(c)  certified nurse midwife;
(d)  certified public accountant emeritus;
(e)  certified registered nurse anesthetist;
(f)  certified court reporter;
(g)  certified social worker;
(h)  chiropractic physician;
(i)  clinical social worker;
(j)  contractor;
(k)  deception detection examiner;
(l)  deception detection intern;
(m)  dental hygienist;
(n)  dentist;
(o)  direct-entry midwife;
(p)  genetic counselor;
(q)  health facility administrator;
(r)  hearing instrument specialist;
(s)  licensed substance abuse counselor;
(t)  marriage and family therapist;
(u)  naturopath/naturopathic physician;
(v)  optometrist;
(w)  osteopathic physician and surgeon;
(x)  pharmacist;
(y)  pharmacy technician;
(z)  physician assistant;
(aa)  physician and surgeon;
(bb)  podiatric physician;
(cc)  private probation provider;
(dd)  professional counselor;
(ee)  psychologist;
(ff)  radiology practical technician;
(gg)  radiology technologist;
(hh)  security personnel;
(ii)  speech-language pathologist; and
(jj)  veterinarian.
(3)  Applicants for inactive licensure shall apply to the

division in writing upon forms available from the division.
Each completed application shall contain documentation of
requirements for inactive licensure, shall be verified by the
applicant, and shall be accompanied by the appropriate fee.

(4)  If all requirements are met for inactive licensure, the
division shall place the license on inactive status.

(5)  A license may remain on inactive status indefinitely
except as otherwise provided in Title 58 or rules which
implement Title 58.

(6)  An inactive license may be activated by requesting

activation in writing upon forms available from the division.
Unless otherwise provided in Title 58 or rules which implement
Title 58, each reactivation application shall contain
documentation that the applicant meets current renewal
requirements, shall be verified by the applicant, and shall be
accompanied by the appropriate fee.

(7)  An inactive licensee whose license is activated during
the last four months of a renewal cycle shall, upon payment of
the appropriate fees, be licensed for a full renewal cycle plus the
period of time remaining until the impending renewal date,
rather than being required to immediately renew their activated
license.

R156-1-308a.  Renewal Dates.
(1)  The following standard two-year renewal cycle renewal

dates are established by license classification in accordance with
the Subsection 58-1-308(1):

TABLE
RENEWAL DATES

(1)  Acupuncturist                       May 31       even years
(2)  Advanced Practice Registered Nurse  January 31   even years
(3)  Alternate Dispute Resolution Provdr September 30 even years
(4)  Architect                           May 31       even years
(5)  Athlete Agent                       September 30 even years
(6)  Athletic Trainer                    May 31       odd years
(7)  Audiologist                         May 31       odd years
(8)  Building Inspector                  November 30  odd years
(9)  Burglar Alarm Security              November 30  even years
(10)  C.P.A. Firm                        September 30 even years
(11)  Certified Court Reporter           May 31       even years
(12)  Certified Dietitian                September 30 even years
(13)  Certified Nurse Midwife            January 31   even years
(14)  Certified Public Accountant        September 30 even years
(15)  Certified Registered
      Nurse Anesthetist                  January 31   even years
(16)  Certified Social Worker            September 30 even years
(17)  Chiropractic Physician             May 31       even years
(18)  Clinical Social Worker             September 30 even years
(19)  Construction Trades Instructor     November 30  odd years
(20)  Contractor                         November 30  odd years
(21)  Controlled Substance
            Precursor Distributor        May 31       odd years
(22)  Controlled Substance
            Precursor Purchaser          May 31       odd years
(23)  Controlled Substance Handler       May 31       odd years
(24)  Cosmetologist/Barber               September 30 odd years
(25)  Cosmetology/Barber School          September 30 odd years
(26)  Deception Detection                November 30  even years
(27)  Dental Hygienist                   May 31       even years
(28)  Dentist                            May 31       even years
(29)  Direct-entry Midwife               September 30 odd years
(30)  Electrician
            Apprentice, Journeyman, Master,
            Residential Journeyman,
            Residential Master           November 30  even years
(31)  Electrologist                      September 30 odd years
(32)  Electrology School                 September 30 odd years
(33)  Environmental Health Scientist     May 31       odd years
(34)  Esthetician                        September 30 odd years
(35)  Esthetics School                   September 30 odd years
(36)  Factory Built Housing Dealer       September 30 even years
(37)  Funeral Service Director           May 31       even years
(38)  Funeral Service                    May 31       even years
            Establishment
(39)  Genetic Counselor                  September 30 even years
(40)  Health Facility                    May 31       odd years
            Administrator
(41)  Hearing Instrument                 September 30 even years
            Specialist
(42)  Landscape Architect                May 31       even years
(43)  Licensed Practical Nurse           January 31   even years
(44)  Licensed Substance Abuse           May 31       odd years
            Counselor
(45)  Marriage and Family                September 30 even years
            Therapist
(46)  Massage Apprentice,                May 31       odd years
            Therapist
(47)  Master Esthetician                 September 30 odd years
(48)  Medication Aide Certified          March 31     odd years
(49)  Nail Technologist                  September 30 odd years
(50)  Nail Technology School             September 30 odd years
(51)  Naturopath/Naturopathic            May 31       even years
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            Physician
(52)  Occupational Therapist             May 31       odd years
(53)  Occupational Therapy               May 31       odd years
            Assistant
(54)  Optometrist                        September 30 even years
(55)  Osteopathic Physician and          May 31       even years
            Surgeon
(56)  Pharmacy (Class A-B-C-D-E)         September 30 odd years
(57)  Pharmacist                         September 30 odd years
(58)  Pharmacy Technician                September 30 odd years
(59)  Physical Therapist                 May 31       odd years
(60)  Physician Assistant                May 31       even years
(61)  Physician and Surgeon              January 31   even years
(62)  Plumber            Apprentice, Journeyman,
            Residential Apprentice,
            Residential Journeyman       November 30  even years
(63)  Podiatric Physician                September 30 even years
(64)  Pre Need Funeral
            Arrangement Provider         May 31       even years
(65)  Pre Need Funeral Arrangement
            Sales Agent                  May 31       even years
(66)  Private Probation Provider         May 31       odd years
(67)  Professional Counselor             September 30 even years
(68)  Professional Engineer              March 31     odd years
(69)  Professional Geologist             March 31     odd years
(70)  Professional Land Surveyor         March 31     odd years
(71)  Professional Structural            March 31     odd years
            Engineer
(72)  Psychologist                       September 30 even years
(73)  Radiology Practical                May 31       odd years
            Technician
(74)  Radiology Technologist             May 31       odd years
(75)  Recreational Therapy
            Technician, Specialist,
            Master Specialist            May 31       odd years
(76)  Registered Nurse                   January 31   odd years
(77)  Respiratory Care                   September 30 even years
            Practitioner
(78)  Security Personnel                 November 30  even years
(79)  Social Service Worker              September 30 even years
(80)  Speech-Language Pathologist        May 31       odd years
(81)  Veterinarian                       September 30 even years

(2)  The following non-standard renewal terms and renewal
or extension cycles are established by license classification in
accordance with Subsection 58-1-308(1) and in accordance with
specific requirements of the license:

(a)  Certified Marriage and Family Intern licenses shall be
issued for a three year term and may be extended if the licensee
presents satisfactory evidence to the division and the board that
reasonable progress is being made toward passing the qualifying
examinations or is otherwise on a course reasonably expected to
lead to licensure; but the period of the extension may not exceed
two years past the date the minimum supervised experience
requirement has been completed.

(b)  Certified Professional Counselor Intern licenses shall
be issued for a three year term and may be extended if the
licensee presents satisfactory evidence to the division and the
board that reasonable progress is being made toward passing the
qualifying examinations or is otherwise on a course reasonably
expected to lead to licensure; but the period of the extension
may not exceed two years past the date the minimum supervised
experience requirement has been completed.

(c)  Certified Social Worker Intern licenses shall be issued
for a period of six months or until the examination is passed
whichever occurs first.  An intern license may be extended if the
licensee presents satisfactory evidence to the Division and the
board that reasonable progress is being made toward passing the
qualifying examinations or is otherwise on a course reasonably
expected to lead to licensure; but the period of the extension
may not exceed two years past the date the minimum supervised
experience requirement has been completed.

(d)  Funeral Service Apprentice licenses shall be issued for
a two year term and may be extended for an additional two year
term if the licensee presents satisfactory evidence to the division
and the board that reasonable progress is being made toward
passing the qualifying examinations or is otherwise on a course
reasonably expected to lead to licensure.

(e)  Psychology Resident licenses shall be issued for a two

year term and may be extended if the licensee presents
satisfactory evidence to the division and the board that
reasonable progress is being made toward passing the qualifying
examinations or is otherwise on a course reasonably expected to
lead to licensure; but the period of the extension may not exceed
two years past the date the minimum supervised experience
requirement has been completed.

(f)  Hearing Instrument Intern licenses shall be issued for
a three year term and may be extended if the licensee presents
satisfactory evidence to the Division and the Board that
reasonable progress is being made toward passing the qualifying
examination, but a circumstance arose beyond the control of the
licensee, to prevent the completion of the examination process.

R156-1-308b.  Renewal Periods - Adjustment of Renewal
Fees for an Extended or Shortened Renewal Period.

(1)  Except as otherwise provided by statute or as required
to establish or reestablish a renewal period, each renewal period
shall be for a period of two years.

(2)  The renewal fee for a renewal period which is extended
or shortened by more than one month to establish or reestablish
a renewal period shall increased or decreased proportionately.

R156-1-308c.  Renewal of Licensure Procedures.
The procedures for renewal of licensure shall be as follows:
(1)  The division shall mail a renewal notice to each

licensee at least 60 days prior to the expiration date shown on
the licensee's license.  The notice shall include directions for the
licensee to renew the license via the Division's website.

(2)  Renewal notices shall be sent by letter deposited in the
post office with postage prepaid, addressed to the last address
shown on the division's automated license system.  Such mailing
shall constitute legal notice.  It shall be the duty and
responsibility of each licensee to maintain a current address with
the division.

(3)  Renewal notices shall specify the renewal requirements
and require that each licensee document or certify that the
licensee meets the renewal requirements.

(4)  Renewal notices shall advise each licensee that a
license that is not renewed prior to the expiration date shown on
the license automatically expires and that any continued practice
without a license constitutes a criminal offense under
Subsection 58-1-501(1)(a).

(5)  Licensees licensed during the last four months of a
renewal cycle shall be licensed for a full renewal cycle plus the
period of time remaining until the impending renewal date,
rather than being required to immediately renew their license.

R156-1-308d.  Waiver of Continuing Education
Requirements - Renewal Requirements.

(1)(a)  In accordance with Subsection 58-1-203(1)(g), a
licensee may request a waiver of any continuing education
requirement established under this title or an extension of time
to complete any requirement on the basis that the licensee was
unable to complete the requirement due to a medical or related
condition, humanitarian or ecclesiastical services, extended
presence in a geographical area where continuing education is
not available, etc.

(b)  A request must be submitted no later than the deadline
for completing any continuing education requirement.

(c)  A licensee submitting a request has the burden of proof
and must document the reason for the request to the satisfaction
of the Division.

(d)  A request shall include the beginning and ending dates
during which the licensee was unable to complete the
continuing education requirement and a detailed explanation of
the reason why.  The explanation shall include the extent and
duration of the impediment, extent to which the licensee
continued to be engaged in practice of his profession, the nature
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of the medical condition, the location and nature of the
humanitarian services, the geographical area where continuing
education is not available, etc.

(e)  The Division may require that a specified number of
continuing education hours, courses, or both, be obtained prior
to reentering the practice of the profession or within a specified
period of time after reentering the practice of the profession, as
recommended by the appropriate board, in order to assure
competent practice.

(f)  While a licensee may receive a waiver from meeting the
minimum continuing education requirements, the licensee shall
not be exempted from the requirements of Subsection 58-1-
501(2)(i), which requires that the licensee provide services
within the competency, abilities and education of the licensee.
If a licensee cannot competently provide services, the waiver of
meeting the continuing education requirements may be
conditioned upon the licensee limiting practice to areas in which
the licensee has the required competency, abilities and
education.

R156-1-308e.  Automatic Expiration of Licensure Upon
Dissolution of Licensee.

(1)  A license that automatically expires prior to the
expiration date shown on the license due to the dissolution of
the licensee's registration with the Division of Corporations,
with the registration thereafter being retroactively reinstated
pursuant to Section 16-10a-1422, shall:

(a)  upon written application for reinstatement of licensure
submitted prior to the expiration date shown on the license, be
retroactively reinstated to the date of expiration of licensure; and

(b)  upon written application for reinstatement submitted
after the expiration date shown on the current license, be
reinstated on the effective date of the approval of the application
for reinstatement, rather than relating back retroactively to the
date of expiration of licensure.

R156-1-308f.  Denial of Renewal of Licensure - Classification
of Proceedings - Conditional Renewal of Licensure During
Adjudicative Proceedings - Conditional Initial, Renewal, or
Reinstatement Licensure During Audit or Investigation.

(1)  Denial of renewal of licensure shall be classified as a
formal adjudicative proceeding under Rule R156-46b.

(2)  When a renewal application is denied and the applicant
concerned requests a hearing to challenge the division's action
as permitted by Subsection 63G-4-201(3)(d)(ii), unless the
requested hearing is convened and a final order is issued prior
to the expiration date shown on the applicant's current license,
the division shall conditionally renew the applicant's license
during the pendency of the adjudicative proceeding as permitted
by Subsection 58-1-106(1)(h).

(3)(a)  When an initial, renewal or reinstatement applicant
under Subsections 58-1-301(2) through (3) or 58-1-308(5) or
(6)(b) is selected for audit or is under investigation, the division
may conditionally issue an initial license to an applicant for
initial licensure, or renew or reinstate the license of an applicant
pending the completion of the audit or investigation.

(b)  The undetermined completion of a referenced audit or
investigation rather than the established expiration date shall be
indicated as the expiration date of a conditionally issued,
renewed, or reinstated license.

(c)  A conditional issuance, renewal, or reinstatement shall
not constitute an adverse licensure action.

(d)  Upon completion of the audit or investigation, the
division shall notify the initial license, renewal, or reinstatement
applicant whether the applicant's license is unconditionally
issued, renewed, reinstated, denied, or partially denied or
reinstated.

(e)  A notice of unconditional denial or partial denial of
licensure to an applicant the division conditionally licensed,

renewed, or reinstated shall include the following:
(i)  that the applicant's unconditional initial issuance,

renewal, or reinstatement of licensure is denied or partially
denied and the basis for such action;

(ii)  the division's file or other reference number of the
audit or investigation;

(iii)  that the denial or partial denial of unconditional initial
licensure, renewal, or reinstatement of licensure is subject to
review and a description of how and when such review may be
requested;

(iv)  that the applicant's conditional license automatically
will or did expire on the expiration date shown on the
conditional license, and that the applicant will not be issued,
renewed, or reinstated unless or until the applicant timely
requests review; and

(v)  that if the applicant timely requests review, the
applicant's conditionally issued, renewed, or reinstated license
does not expire until an order is issued unconditionally issuing,
renewing, reinstating, denying, or partially denying the initial
issuance, renewal, or reinstatement of the applicant's license.

R156-1-308g.  Reinstatement of Licensure which was Active
and in Good Standing at the Time of Expiration of Licensure
- Requirements.

The following requirements shall apply to reinstatement of
licensure which was active and in good standing at the time of
expiration of licensure:

(1)  In accordance with Subsection 58-1-308(5), if an
application for reinstatement is received by the division between
the date of the expiration of the license and 31 days after the
date of the expiration of the license, the applicant shall:

(a)  submit a completed renewal form as furnished by the
division demonstrating compliance with requirements and/or
conditions of license renewal; and

(b)  pay the established license renewal fee and a late fee.
(2)  In accordance with Subsection 58-1-308(5), if an

application for reinstatement is received by the division between
31 days after the expiration of the license and two years after the
date of the expiration of the license, the applicant shall:

(a)  submit a completed renewal form as furnished by the
division demonstrating compliance with requirements and/or
conditions of license renewal; and

(b)  pay the established license renewal fee and
reinstatement fee.

(3)  In accordance with Subsection 58-1-308(6)(a), if an
application for reinstatement is received by the division more
than two years after the date the license expired and the
applicant has not been active in the licensed occupation or
profession while in the full-time employ of the United States
government or under license to practice that occupation or
profession in any other state or territory of the United States
during the time the license was expired, the applicant shall:

(a)  submit an application for licensure complete with all
supporting documents as is required of an individual making an
initial application for license demonstrating the applicant meets
all current qualifications for licensure and compliance with
requirements and/or conditions of license reinstatement;

(b)  provide information requested by the division and
board to clearly demonstrate the applicant is currently
competent to engage in the occupation or profession for which
reinstatement of licensure is requested;

(c)  if the applicant has not been engaged in unauthorized
practice of the applicant's occupation or profession following
the expiration of the applicant's license, pay the established
license fee for a new applicant for licensure and the
reinstatement fee; and

(d)  if the applicant has been engaged in unauthorized
practice of the applicant's occupation or profession following
the expiration of the applicant's license, pay the current license
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renewal fee multiplied by the number of renewal periods for
which the license renewal fee has not been paid since the time
of expiration of license, plus a reinstatement fee.

(4)  In accordance with Subsection 58-1-308(6)(b), if an
application for reinstatement is received by the division more
than two years after the date the license expired but the applicant
has been active in the licensed occupation or profession while
in the full-time employ of the United States government or
under license to practice that occupation or profession in any
other state or territory of the United States shall:

(a)  provide documentation of prior licensure in the State
of Utah;

(b)  provide documentation that the applicant has
continuously, since the expiration of the applicant's license in
Utah, been active in the licensed occupation or profession while
in the full-time employ of the United States government or
under license to practice that occupation or profession in any
other state or territory of the United States;

(c)  provide documentation that the applicant has
completed or is in compliance with any renewal qualifications;

(d)  provide documentation that the applicant's application
was submitted within six months after reestablishing domicile
within Utah or terminating full-time government service; and

(e)  pay the established license renewal fee and the
reinstatement fee.

R156-1-308h.  Reinstatement of Restricted, Suspended, or
Probationary Licensure During Term of Restriction,
Suspension, or Probation - Requirements.

(1)  Reinstatement of restricted, suspended, or probationary
licensure during the term of limitation, suspension, or probation
shall be in accordance with the disciplinary order which
imposed the discipline.

(2)  Unless otherwise specified in a disciplinary order
imposing restriction, suspension, or probation of licensure, the
disciplined licensee may, at reasonable intervals during the term
of the disciplinary order, petition for reinstatement of licensure.

(3)  Petitions for reinstatement of licensure during the term
of a disciplinary order imposing restriction, suspension, or
probation, shall be treated as a request to modify the terms of the
disciplinary order, not as an application for licensure.

R156-1-308i.  Reinstatement of Restricted, Suspended, or
Probationary Licensure After the Specified Term of
Suspension of the License or After the Expiration of
Licensure in a Restricted or Probationary Status -
Requirements.

Unless otherwise provided by a disciplinary order, an
applicant who applies for reinstatement of a license after the
specified term of suspension of the license or after the expiration
of the license in a restricted or probationary status shall:

(1)  submit an application for licensure complete with all
supporting documents as is required of an individual making an
initial application for license demonstrating the applicant meets
all current qualifications for licensure and compliance with
requirements and conditions of license reinstatement;

(2)  pay the established license renewal fee and the
reinstatement fee;

(3)  provide information requested by the division and
board to clearly demonstrate the applicant is currently
competent to be reinstated to engage in the occupation or
profession for which the applicant was suspended, restricted, or
placed on probation; and

(4)  pay any fines or citations owes to the Division prior to
the expiration of license.

R156-1-308j.  Relicensure Following Revocation of Licensure
- Requirements.

An applicant for relicensure following revocation of

licensure shall:
(1)  submit an application for licensure complete with all

supporting documents as is required of an individual making an
initial application for license demonstrating the applicant meets
all current qualifications for licensure and compliance with
requirements and/or conditions of license reinstatement;

(2)  pay the established license fee for a new applicant for
licensure; and

(3)  provide information requested by the division and
board to clearly demonstrate the applicant is currently
competent to be relicensed to engage in the occupation or
profession for which the applicant was revoked.

R156-1-308k.  Relicensure Following Surrender of Licensure
- Requirements.

The following requirements shall apply to relicensure
applications following the surrender of licensure:

(1)  An applicant who surrendered a license that was active
and in good standing at the time it was surrendered shall meet
the requirements for licensure listed in Section R156-1-308.

(2)  An applicant who surrendered a license while the
license was active but not in good standing as evidenced by the
written agreement supporting the surrender of license shall:

(a)  submit an application for licensure complete with all
supporting documents as is required of an individual making an
initial application for license demonstrating the applicant meets
all current qualifications for licensure and compliance with
requirements and/or conditions of license reinstatement;

(b)  pay the established license fee for a new applicant for
licensure;

(c)  provide information requested by the division and
board to clearly demonstrate the applicant is currently
competent to be relicensed to engage in the occupation or
profession for which the applicant was surrendered;

(d)  pay any fines or citations owed to the Division prior to
the surrender of license.

R156-1-308l.  Reinstatement of Licensure and Relicensure -
Term of Licensure.

Except as otherwise governed by the terms of an order
issued by the division, a license issued to an applicant for
reinstatement or relicensure issued during the last four months
of a renewal cycle shall, upon payment of the appropriate fees,
be issued for a full renewal cycle plus the period of time
remaining until the impending renewal date, rather than
requiring the licensee to immediately renew their reinstated or
relicensed license.

R156-1-310.  Cheating on Examinations.
(1)  Policy.
The passing of an examination, when required as a

condition of obtaining or maintaining a license issued by the
division, is considered to be a critical indicator that an applicant
or licensee meets the minimum qualifications for licensure.
Failure to pass an examination is considered to be evidence that
an applicant or licensee does not meet the minimum
qualifications for licensure.  Accordingly, the accuracy of the
examination result as a measure of an applicant's or licensee's
competency must be assured.  Cheating by an applicant or
licensee on any examination required as a condition of obtaining
a license or maintaining a license shall be considered
unprofessional conduct and shall result in imposition of an
appropriate penalty against the applicant or licensee.

(2)  Cheating Defined.
Cheating is defined as the use of any means or

instrumentality by or for the benefit of an examinee to alter the
results of an examination in any way to cause the examination
results to inaccurately represent the competency of an examinee
with respect to the knowledge or skills about which they are
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examined.  Cheating includes:
(a)  communication between examinees inside of the

examination room or facility during the course of the
examination;

(b)  communication about the examination with anyone
outside of the examination room or facility during the course of
the examination;

(c)  copying another examinee's answers or looking at
another examinee's answers while an examination is in progress;

(d)  permitting anyone to copy answers to the examination;
(e)  substitution by an applicant or licensee or by others for

the benefit of an applicant or licensee of another person as the
examinee in place of the applicant or licensee;

(f)  use by an applicant or licensee of any written material,
audio material, video material or any other mechanism not
specifically authorized during the examination for the purpose
of assisting an examinee in the examination;

(g)  obtaining, using, buying, selling, possession of or
having access to a copy of the examination prior to
administration of the examination.

(3)  Action Upon Detection of Cheating.
(a)  The person responsible for administration of an

examination, upon evidence that an examinee is or has been
cheating on an examination shall notify the division of the
circumstances in detail and the identity of the examinees
involved with an assessment of the degree of involvement of
each examinee;

(b)  If cheating is detected prior to commencement of the
examination, the examinee may be denied the privilege of taking
the examination; or if permitted to take the examination, the
examinee shall be notified of the evidence of cheating and shall
be informed that the division may consider the examination to
have been failed by the applicant or licensee because of the
cheating; or

(c)  If cheating is detected during the examination, the
examinee may be requested to leave the examination facility and
in that case the examination results shall be the same as failure
of the examination; however, if the person responsible for
administration of the examination determines the cheating
detected has not yet compromised the integrity of the
examination, such steps as are necessary to prevent further
cheating shall be taken and the examinee may be permitted to
continue with the examination.

(d)  If cheating is detected after the examination, the
division shall make appropriate inquiry to determine the facts
concerning the cheating and shall thereafter take appropriate
action.

(e)  Upon determination that an applicant has cheated on an
examination, the applicant may be denied the privilege of
retaking the examination for a reasonable period of time, and the
division may deny the applicant a license and may establish
conditions the applicant must meet to qualify for a license
including the earliest date on which the division will again
consider the applicant for licensure.

(4)  Notification.
The division shall notify all proctors, test administrators

and examinees of the rules concerning cheating.

R156-1-404a.  Diversion Advisory Committees Created.
(1)  There are created diversion advisory committees of at

least three members for the professions regulated under Title 58.
The diversion committees are not required to be impaneled by
the director until the need for the diversion committee arises.
Diversion committees may be appointed with representatives
from like professions providing a multi-disciplinary committee.

(2)  Committee members are appointed by and serve at the
pleasure of the director.

(3)  A majority of the diversion committee members shall
constitute a quorum and may act on behalf of the diversion

committee.
(4)  Diversion committee members shall perform their

duties and responsibilities as public service and shall not receive
a per diem allowance, or traveling or accommodations expenses
incurred in diversion committees business.

R156-1-404b.  Diversion Committees Duties.
The duties of diversion committees shall include:
(1)  reviewing the details of the information regarding

licensees referred to the diversion committee for possible
diversion, interviewing the licensees, and recommending to the
director whether the licensees meet the qualifications for
diversion and if so whether the licensees should be considered
for diversion;

(2)  recommending to the director terms and conditions to
be included in diversion agreements;

(3)  supervising compliance with all terms and conditions
of diversion agreements;

(4)  advising the director at the conclusion of a licensee's
diversion program whether the licensee has completed the terms
of the licensee's diversion agreement; and

(5)  establishing and maintaining continuing quality review
of the programs of professional associations and/or private
organizations to which licensees approved for diversion may
enroll for the purpose of education, rehabilitation or any other
purpose agreed to in the terms of a diversion agreement.

R156-1-404c.  Diversion - Eligible Offenses.
In accordance with Subsection 58-1-404(4), the

unprofessional conduct which may be subject to diversion is set
forth in Subsections 58-1-501(2)(e) and (f).

R156-1-404d.  Diversion - Procedures.
(1)  Diversion committees shall complete the duties

described in Subsections R156-1-404b(1) and (2) no later than
60 days following the referral of a licensee to the diversion
committee for possible diversion.

(2)  The director shall accept or reject the diversion
committee's recommendation no later than 30 days following
receipt of the recommendation.

(3)  If the director finds that a licensee meets the
qualifications for diversion and should be diverted, the division
shall prepare and serve upon the licensee a proposed diversion
agreement.  The licensee shall have a period of time determined
by the diversion committee not to exceed 30 days from the
service of the proposed diversion agreement to negotiate a final
diversion agreement with the director.  The final diversion
agreement shall comply with Subsections 58-1-404.

(4)  If a final diversion agreement is not reached with the
director within 30 days from service of the proposed diversion
agreement, the division shall pursue appropriate disciplinary
action against the licensee in accordance with Section 58-1-108.

(5)  In accordance with Subsection 58-1-404(5), a licensee
may be represented, at the licensee's discretion and expense, by
legal counsel during negotiations for diversion, at the time of
execution of the diversion agreement and at any hearing before
the director relating to a diversion program.

R156-1-404e.  Diversion - Agreements for Rehabilitation,
Education or Other Similar Services or Coordination of
Services.

(1)  The division may enter into agreements with
professional or occupational organizations or associations,
education institutions or organizations, testing agencies, health
care facilities, health care practitioners, government agencies or
other persons or organizations for the purpose of providing
rehabilitation, education or any other services necessary to
facilitate an effective completion of a diversion program for a
licensee.
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(2)  The division may enter into agreements with impaired
person programs to coordinate efforts in rehabilitating and
educating impaired professionals.

(3)  Agreements shall be in writing and shall set forth terms
and conditions necessary to permit each party to properly fulfill
its duties and obligations thereunder.  Agreements shall address
the circumstances and conditions under which information
concerning the impaired licensee will be shared with the
division.

(4)  The cost of administering agreements and providing
the services thereunder shall be borne by the licensee benefiting
from the services.  Fees paid by the licensee shall be reasonable
and shall be in proportion to the value of the service provided.
Payments of fees shall be a condition of completing the program
of diversion.

(5)  In selecting parties with whom the division shall enter
agreements under this section, the division shall ensure the
parties are competent to provide the required services.  The
division may limit the number of parties providing a particular
service within the limits or demands for the service to permit the
responsible diversion committee to conduct quality review of
the programs given the committee's limited resources.

R156-1-502.  Unprofessional Conduct.
"Unprofessional conduct" includes:
(1)  surrendering licensure to any other licensing or

regulatory authority having jurisdiction over the licensee or
applicant in the same occupation or profession while an
investigation or inquiry into allegations of unprofessional or
unlawful conduct is in progress or after a charging document has
been filed against the applicant or licensee alleging
unprofessional or unlawful conduct;

(2)  practicing a regulated occupation or profession in,
through, or with a limited liability company which has omitted
the words "limited company," "limited liability company," or the
abbreviation "L.C." or "L.L.C." in the commercial use of the
name of the limited liability company;

(3)  practicing a regulated occupation or profession in,
through, or with a limited partnership which has omitted the
words "limited partnership," "limited," or the abbreviation
"L.P." or "Ltd." in the commercial use of the name of the limited
partnership;

(4)  practicing a regulated occupation or profession in,
through, or with a professional corporation which has omitted
the words "professional corporation" or the abbreviation "P.C."
in the commercial use of the name of the professional
corporation;

(5)  using a DBA (doing business as name) which has not
been properly registered with the Division of Corporations and
with the Division of Occupational and Professional Licensing;
or

(6)  failing, as a prescribing practitioner, to follow the
"Model Policy for the Use of Controlled Substances for the
Treatment of Pain", 2004, established by the Federation of State
Medical Boards, which is hereby adopted and incorporated by
reference.

R156-1-503.  Reporting Disciplinary Action.
The division may report disciplinary action to other state or

federal governmental entities, state and federal data banks, the
media, or any other person who is entitled to such information
under the Government Records Access and Management Act.

R156-1-601.  Online Assessment, Diagnosis and Prescribing
Protocols.

(1)  In accordance with Subsection 58-1-501(4), a person
licensed to prescribe under this title may prescribe legend drugs
to a person located in this state following an online assessment
and diagnosis in accordance with the following conditions:

(a)  the prescribing practitioner is licensed in good standing
in this state;

(b)  an assessment and diagnosis is based upon a
comprehensive health history and an assessment tool that
requires the patient to provide answers to all the required
questions and does not rely upon default answers, such as a
branching questionnaire;

(c)  only includes legend drugs and may not include
controlled substances;

(d)  the practice is authorized by these rules and a written
agreement signed by the Division and the practitioner and
approved by a panel comprised of three board members from the
Physicians Licensing Board or the Osteopathic Physician and
Surgeon's Licensing Board and three members from the Utah
State Board of Pharmacy.  The written agreement shall include:

(i)  the specific name of the drug or drugs approved to be
prescribed;

(ii)  the policies and procedures that address patient
confidentiality;

(iii)  a method for electronic communication by the
physician and patient;

(iv)  a mechanism for the Division to be able to conduct
audits of the website and records to ensure an assessment and
diagnosis has been made prior to prescribing any medications;
and

(v)  a mechanism for the physician to have ready access to
all patients' records.

KEY:  diversion programs, licensing, occupational licensing,
supervision
June 23, 2008 58-1-106(1)(a)
Notice of Continuation March 1, 2007 58-1-308

58-1-501(4)
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R156.  Commerce, Occupational and Professional Licensing.
R156-31b.  Nurse Practice Act Rule.
R156-31b-101.  Title.

This rule is known as the "Nurse Practice Act Rule".

R156-31b-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and

31b, as defined or used in th rule:
(1) "Affiliated with an institution of higher education", as

used in Subsection 58-31b-601(1), means the general and
science education courses required as part of a nursing
education program are provided by an educational institution
which is approved by the Board of Regents or an equivalent
governmental agency in another state or a private educational
institution which is regionally accredited by an accrediting
board recognized by the Council for Higher Education
Accreditation of the American Council on Education; and the
nursing program and the institution of higher education are
affiliated with each other as evidenced by a written contract or
memorandum of understanding.

(2)  "APRN" means an advanced practice registered nurse.
(3)  "APRN-CRNA" means an advanced practice registered

nurse specializing and certified as a certified registered nurse
anesthetist.

(4)  "Approved continuing education" in Subsection R156-
31b-303(3) means:

(a)  continuing education that has been approved by a
professional nationally recognized approver of health related
continuing education;

(b)  nursing education courses taken from an approved
education program as defined in Section R156-31b-601; and

(c)  health related course work taken from an educational
institution accredited by a regional institutional accrediting body
identified in the "Accredited Institutions of Postsecondary
Education", 2006-2007 edition, published by the American
Council on Education.

(5)  "Approved education program" as defined in
Subsection 58-31b-102(3) is further defined to include any
nursing education program published in the documents entitled
"Directory of Accredited Nursing Programs", 2006-2007,
published by the National League for Nursing Accrediting
Commission, which are hereby adopted and incorporated by
reference as a part of this rule.

(6)  "CCNE" means the Commission on Collegiate Nursing
Education.

(7)  "CGFNS" means the Commission on Graduates of
Foreign Nursing Schools.

(8)  "COA", as used in this rule, means the Council of
Accreditation of Nurse Anesthesia Education Programs.

(9)  "Clinical mentor/preceptor", as used in Section R156-
31b-607, means an individual who is employed by a clinical
health care facility and is chosen by that agency, in collaboration
with the Parent-Program, to provide direct, on-site supervision
and direction to a nursing student who is engaged in a clinical
rotation, and who is accountable to both the clinical agency and
the supervisory clinical faculty member.

(10)  "Comprehensive nursing assessment", as used in
Section R156-31b-704, means an extensive data collection
(initial and ongoing) for individuals, families, groups and
communities addressing anticipated changes in patient
conditions as well as emergent changes in patient's health status;
recognizing alterations to previous patient conditions;
synthesizing the biological, psychological, spiritual and social
aspects of the patient's condition; evaluating the impact of
nursing care; and using this broad and complete analysis to
make independent decisions and identification of health care
needs; plan nursing interventions, evaluate need for different
interventions and the need to communicate and consult with
other health team members.

(11)  "Contact hour" means 60 minutes.
(12)  "Delegatee", as used in Sections R156-31b-701 and

701a, means one or more competent persons receiving a
delegation who acts in a complementary role to the delegating
nurse, who has been trained appropriately for the task delegated,
and whom the delegating nurse authorizes to perform a task that
the delegates is not otherwise authorized to perform.

(13) "Delegation" means transferring to delegates the
authority to perform a selected nursing task in a selected
situation.  The delegating nurse retains accountability for the
delegation.

(14)  "Delegation", as used in Sections R156-31b-701 and
701a, means the nurse making the delegation.

(15)  "Diabetes medical management plan (DAMP), as
used in this rule, means an individualized plan that describes the
health care services that the student is to receive at school.  The
plan is developed and signed by the student's parent or guardian
and health care team.  It provides the school with information
regarding how the student will manage diabetes at school on a
daily basis.  The DAMP shall be incorporated into and shall
become a part of the student's IHP.

(16)  "Direct supervision" is the supervision required in
Subsection 58-31b-306(1)(a)(iii) and means:

(a)  the person providing supervision shall be available on
the premises at which the supervisee is engaged in practice; or

(b)  if the supervisee is specializing in psychiatric mental
health nursing, the supervisor may be remote from the
supervisee if there is personal direct voice communication
between the two prior to prescribing a prescription drug.

(17)  "Disruptive behavior", as used in this rule, means
conduct, whether verbal or physical, that is demeaning,
outrageous, or malicious and that places at risk patient care or
the process of delivering quality patient care.  Disruptive
behavior does not include criticism that is offered in good faith
with the aim of improving patient care.

(18)  "Focused nursing assessment", as used in Section
R156-31b-703, means an appraisal of an individual's status and
situation at hand, contributing to the comprehensive assessment
by the registered nurse, supporting ongoing data collection and
deciding who needs to be informed of the information and when
to inform.

(19)  "Individualized healthcare plan (IHP), as used in
Section R156-31b-701a, means a plan for managing the health
needs of a specific student, written and reviewed at least
annually by a school nurse.  The IHP is developed by a nurse
working in a school setting in conjunction with the student and
the student's parent or guardian to guide school personnel in the
care of a student with medical needs.  The plan shall be based
on the student's practitioner's orders for the administration of
medications or treatments for the student, or the student's
DMMP.

(20) "Licensure by equivalency" as used in this rule means
licensure as a licensed practical nurse after successful
completion of course work in a registered nurse program which
meets the criteria established in Sections R156-31b-601 and
R156-31b-603.

(21)  "LPN" means a licensed practical nurse.
(22)  "Medication", as used in Sections R156-31b-701 and

701a, means any prescription or nonprescription drug as defined
in Subsections 58-17b-102(39) and (61) of the Pharmacy
Practice Act.

(23)  "NLNAC" means the National League for Nursing
Accrediting Commission.

(24)  "NCLEX" means the National Council Licensure
Examination of the National Council of State Boards of
Nursing.

(25)  "Non-approved education program" means any
foreign nurse education program.

(26)  "Nurse", as used in this rule, means an individual
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licensed under Title 58, Chapter 31b as a licensed practical
nurse, registered nurse, advanced practice registered nurse, or
advanced practice registered nurse-certified registered nurse
anesthetist, or a certified nurse midwife licensed under Title 58,
Chapter 44a.

(27)  "Other specified health care professionals", as used in
Subsection 58-31b-102(15), who may direct the licensed
practical nurse means:

(a)  advanced practice registered nurse;
(b)  certified nurse midwife;
(c)  chiropractic physician;
(d)  dentist;
(e)  osteopathic physician;
(f)  physician assistant;
(g)  podiatric physician;
(h)  optometrist;
(i)  naturopathic physician; or
(j)  mental health therapist as defined in Subsection 58-60-

102(5).
(28)  "Parent-program", as used in Section R156-31b-607,

means a nationally accredited, Board of Nursing approved
nursing education program that is providing nursing education
(didactic, clinical or both) to a student and is responsible for the
education program curriculum, and program and student
policies.

(29)  "Patient", as used in this rule, means a recipient of
nursing care and includes students in a school setting or clients
of a health care facility, clinic, or practitioner.

(30)  "Patient surrogate", as used in Subsection R156-31b-
502(4), means an individual who has legal authority to act on
behalf of the patient when the patient is unable to act or decide
for himself, including a parent, foster parent, legal guardian, or
a person designated in a power of attorney.

(31)  "Psychiatric mental health nursing specialty", as used
in Subsection 58-31b-302(4)(g), includes psychiatric mental
health nurse specialists and psychiatric mental health nurse
practitioners.

(32)  "Practitioner", as used in Sections R156-31b-701 and
701a, means a person authorized by law to prescribe treatment,
medication, or medical devices, and who acts within the scope
of such authority.

(33)  "RN" means a registered nurse.
(34)  "School", as used in Section R156-31b-701a, means

any private or public institution of primary or secondary
education, including charter schools, pre-school, kindergarten,
and special education programs.

(35)  "Supervision", as used in Sections R156-31b-701 and
701a, means the provision of guidance and review by a licensed
nurse for the accomplishment of a nursing task or activity,
including the provision for the initial direction of the task,
periodic inspection of the actual act of accomplishing the task
or activity, and evaluation of the outcome.

(36)  "Supervision" in Section R156-31b-701 means the
provision of guidance or direction, evaluation and follow up by
the licensed nurse for accomplishment of a task delegated to
unlicensed assistive personnel or other licensed individuals.

(37)  "Supervisory clinical faculty", as used in Section
R156-31b-607, means one or more individuals employed by an
approved nursing education program who meet the accreditation
and Board of Nursing specific requirements to be a faculty
member and are responsible for the overall clinical experiences
of nursing students and may supervise and coordinate clinical
mentors/preceptors who provide the actual direct clinical
experience.

(38)  "Unprofessional conduct" as defined in Title 58,
Chapters 1 and 31b, is further defined in Section R156-31b-502.

R156-31b-103.  Authority - Purpose.
This rule is adopted by the division under the authority of

Subsection 58-1-106(1)(a) to enable the division to administer
Title 58, Chapter 31b.

R156-31b-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-31b-201.  Board of Nursing - Membership.
In accordance with Subsection 58-31b-201(1), nurses

serving as members of the Board shall be:
(1)  six registered nurses, two of whom are actively

involved in nursing education;
(2)  one licensed practical nurse; and
(3)  two advanced practice registered nurses.

R156-31b-202.  Advisory Peer Committee created -
Membership - Duties.

(1)  In accordance with Subsection 58-1-203(1)(f), there is
created the Psychiatric Mental Health Nursing Peer Committee
and the Nursing Education Peer Committee.

(2)  Psychiatric Mental Health Nursing Peer Committee.
(a)  The duties and responsibilities of the Psychiatric

Mental Health Nursing Peer Committee are to:
(i)  review applications for licensure as an APRN

specializing in psychiatric mental health nursing when
appropriate; and

(ii)  advise the board and division regarding practice issues.
(b)  The composition of the Psychiatric Mental Health

Nursing Peer Committee shall be:
(i)  three APRNs specializing in psychiatric mental health

nursing;
(ii)  at least one member shall be a faculty member actively

teaching in a psychiatric mental health nursing program; and
(iii)  at least one member shall be actively participating in

the supervision of an APRN intern.
(3)  Nursing Education Peer Committee.
(a)  The duties and responsibilities of the Nursing

Education Peer Committee are to:
(i)  review applications for approval of nursing education

programs;
(ii)  advise the board and division regarding standards for

approval of nursing education programs; and
(iii)  assist the board and division to conduct site visits of

nursing education programs.
(b)  The composition of the Nursing Education Peer

Committee shall be:
(i)  five RNs or APRNs actively involved in nursing

education; and
(ii)  members of the board may also serve on this

committee.

R156-31b-301.  License Classifications - Professional
Upgrade.

Upon issuance and receipt of an increased scope of practice
license, the increased licensure supersedes the lesser license
which shall automatically expire and must be immediately
destroyed by the licensee.

R156-31b-302a.  Qualifications for Licensure - Education
Requirements.

In accordance with Sections 58-31b-302(2)(e) and 58-31b-
303, the education requirements for licensure are defined as
follows:

(1)  Applicants for licensure as a LPN by equivalency shall
submit written verification from an approved registered nurse
education program, verifying the applicant is currently enrolled
and has completed course work which is equivalent to the
course work of an NLNAC accredited practical nurse program.

(2)  Applicants from foreign education programs who are
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not currently licensed in another state shall submit a credentials
evaluation report from one of the following credentialing
services which verifies that the program completed by the
applicant is equivalent to an approved practical nurse or
registered nurse education program.

(a)  Commission on Graduates of Foreign Nursing Schools
for an applicant who is applying for licensure as a registered
nurse; or

(b)  Foundation for International Services, Inc. for an
applicant who is applying for licensure as a licensed practical
nurse.

R156-31b-302b.  Qualifications for Licensure - Experience
Requirements for APRNs Specializing in Psychiatric Mental
Health Nursing.

(1)  In accordance with Subsection 58-31b-302(4)(g), the
supervised clinical practice in mental health therapy and
psychiatric and mental health nursing shall consist of a
minimum of 4,000 hours of psychiatric mental health nursing
education and clinical practice (including mental health
therapy).

(a)  1,000 hours shall be credited for completion of clinical
experience in an approved education program in psychiatric
mental health nursing.

(b)  The remaining 3,000 hours shall:
(i)  include a minimum of 1,000 hours of mental health

therapy and one hour of face to face supervision for every 20
hours of mental therapy services provided;

(ii)  be completed while an employee, unless otherwise
approved by the board and division, under the supervision of an
approved supervisor; and

(iii)  be completed under a program of supervision by a
supervisor who meets the requirements under Subsection (3).

(c)  At least 2,000 hours must be under the supervision of
an APRN specializing in psychiatric mental health nursing.  An
APRN working in collaboration with a licensed mental health
therapist may delegate selected clinical experiences to be
supervised by that mental health therapist with general
supervision by the APRN.

(2)  An applicant who has obtained all or part of the
clinical practice hours outside of the state, may receive credit for
that experience if it is demonstrated by the applicant that the
training completed is equivalent to and in all respects meets the
requirements under this section.

(3)  An approved supervisor shall verify practice as a
licensee engaged in the practice of mental health therapy for not
less than 4,000 hours in a period of not less than two years.

(4)  Duties and responsibilities of a supervisor include:
(a)  being independent from control by the supervisee such

that the ability of the supervisor to supervise and direct the
practice of the supervisee is not compromised;

(b)  supervising not more than three supervisees unless
otherwise approved by the division in collaboration with the
board; and

(c)  submitting appropriate documentation to the division
with respect to all work completed by the supervisee, including
the supervisor's evaluation of the supervisee's competence to
practice.

(5)  An applicant for licensure by endorsement as an APRN
specializing in psychiatric mental health nursing under the
provisions of Section 58-1-302 shall demonstrate compliance
with the clinical practice in psychiatric and mental health
nursing requirement under Subsection 58-31b-302(4)(g) by
demonstrating that the applicant has successfully engaged in
active practice in psychiatric mental health nursing for not less
than 4,000 hours in the three years immediately preceding the
application for licensure.

R156-31b-302c.  Qualifications for Licensure - Examination

Requirements.
(1)  In accordance with Section 58-31b-302, the

examination requirements for graduates of approved nursing
programs are as follows.

(a)  An applicant for licensure as an LPN or RN shall pass
the applicable NCLEX examination.

(b)  An applicant for licensure as an APRN shall pass one
of the following national certification examinations consistent
with the applicant's educational specialty:

(i)  one of the following examinations administered by the
American Nurses Credentialing Center Certification:

(A)  Adult Nurse Practitioner;
(B)  Family Nurse Practitioner;
(C)  Pediatric Nurse Practitioner;
(D)  Gerontological Nurse Practitioner;
(E)  Acute Care Nurse Practitioner;
(F)  Clinical Specialist in Medical-Surgical Nursing;
(G)  Clinical Specialist in Gerontological Nursing;
(H)  Clinical Specialist in Adult Psychiatric and Mental

Health Nursing;
(I)  Clinical Specialist in Child and Adolescent Psychiatric

and Mental Health Nursing;
(J)  Psychiatric and Mental Health Nurse Practitioner

(Adult and Family);
(ii)  Pediatric Nursing Certification Board;
(iii)  American Academy of Nurse Practitioners;
(iv)  the National Certification Corporation for the

Obstetric, Gynecologic and Neonatal Nursing Specialties;
(v)  the Oncology Nursing Certification Corporation

Advanced Oncology Certified Nurse if taken on or before July
1, 2005;

(vi)  the Advanced Practice Certification for the Clinical
Nurse Specialist in Acute and Critical Care; or

(vii)  the Advanced Critical Care Examination administered
by the American Association of Critical Care Nurses; or

(viii)  the national certifying examination administered by
the American Midwifery Certification Board, Inc.; or

(ix)  the examination of the Council on Certification of
Nurse Anesthetists.

(2)  In accordance with Section 58-31b-303, an applicant
for licensure as an LPN or RN from a non-approved nursing
program shall pass the applicable NCLEX examination.

R156-31b-302d.  Qualifications for Licensure - Criminal
Background Checks.

(1)  In accordance with Subsection 58-31b-302(5), an
applicant for licensure under this chapter who is applying for
licensure from a foreign country shall meet the fingerprint
requirement by submitting:

(a)  a visa issued within six months of making application
to Utah; or

(b)  a copy of a criminal background check from the
country in which the applicant has immigrated, provided the
check was completed within six months of making application
to Utah.

R156-31b-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two year renewal cycle applicable to
licensees under Title 58, Chapter 31b, is established by rule in
Section R156-1-308.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308.

(3)  Each applicant for renewal shall comply with the
following continuing competence requirements:

(a)  A LPN or RN shall complete one of the following
during the two years immediately preceding the application for
renewal:

(i)  licensed practice for not less than 400 hours;



UAC (As of July 1, 2008) Printed:  September 4, 2008 Page 93

(ii)  licensed practice for not less than 200 hours and
completion of 15 contact hours of approved continuing
education; or

(iii)  completion of 30 contact hours of approved
continuing education hours.

(b)  An APRN shall complete the following:
(i)  be currently certified or recertified in their specialty

area of practice; or
(ii)  if licensed prior to July 1, 1992, complete 30 hours of

approved continuing education and 400 hours of practice.

R156-31b-304.  Temporary Licensure.
(1)  In accordance with Subsection 58-1-303(1), the

division may issue a temporary license to a person who meets all
qualifications for licensure as either an LPN or RN, except for
the passing of the required examination, if the applicant:

(a)  is a graduate of or has completed a Utah-based,
approved nursing education program within two months
immediately preceding application for licensure;

(b)  has never before taken the specific licensure
examination;

(c)  submits to the division evidence of having secured
employment conditioned upon issuance of the temporary
license, and the employment is under the direct, on-site
supervision of a fully licensed registered nurse; and

(d)  has registered for the appropriate NCLEX examination.
(2)  The temporary license issued under Subsection (1)

expires the earlier of:
(a)  the date upon which the division receives notice from

the examination agency that the individual failed the
examination;

(b)  four months from the date of issuance; or
(c)  the date upon which the division issues the individual

full licensure.

R156-31b-306.  Inactive Licensure, Reinstatement or
Relicensure.

(1)  In accordance with Subsection 58-1-305(1), an
individual seeking activation of an inactive RN or LPN license
must document current competency to practice as a nurse as
defined in Subsection (3) below.

(2)  An individual seeking reinstatement of RN or LPN
licensure or relicensure as a RN or LPN in accordance with
Subsection R156-1-308g(3)(b), R156-1-308i(3), R156-1-
308j(3) and R156-1-308k(2)(c) shall document current
competence as defined in Subsection (3) below.

(3)  Documentation of current competency to practice as a
nurse is established as follows:

(a)  an individual who has not practiced as a nurse for five
years or less must document current compliance with the
continuing competency requirements as established in
Subsection R156-31b-303(3);

(b)  an individual who has not practiced as a nurse for more
than five years but less than 10 years must pass the required
examinations as defined in Section R156-31b-302c within six
months prior to making application for licensure or successfully
complete an approved re-entry program;

(c)  an individual who has not practiced as a nurse for more
than 10 years but less than 15 years must pass the required
examinations as defined in Section R156-31b-302c within six
months prior to making application for licensure and
successfully complete an approved re-entry program;

(d)  an individual who has not practiced as a nurse for more
than 15 years shall repeat an approved nursing education
program and pass the required examinations as defined in
Section R156-31b-302c within six months prior to making
application for licensure.

(4)  To document current competency for activation,
reinstatement or relicensure as an APRN, an individual must

pass the required examinations as defined in Section R156-31b-
302c and be currently certified or recertified in the specialty
area.

R156-31b-307.  Reinstatement of Licensure.
(1)  In accordance with Section 58-1-308 and Subsection

R156-1-308g(3)(b), an applicant for reinstatement of a license
which has been expired for five years or less, shall document
current compliance with the continuing competency
requirements as established in Subsection R156-31b-303(3).

(2)  The Division may waive the reinstatement fee for an
individual who was licensed in Utah and moved to a Nurse
Licensure Compact party state, who later returns to reside in
Utah.

R156-31b-308.  Exemption from Licensure.
In accordance with Subsections 58-1-307(1) and 58-31b-

308(1)(a), an individual who provides up to 48 consecutive
hours of respite care for a family member, with or without
compensation, is exempt from licensure.

R156-31b-309.  Intern Licensure.
(1)  In accordance with Section 58-31b-306, an intern

license shall expire:
(a)  immediately upon failing to take the first available

examination;
(b)  30 days after notification, if the applicant fails the first

available examination; or
(c)  upon issuance of an APRN license.
(2)  Regardless of the provisions of Subsection (1) of this

section, the division in collaboration with the board may extend
the term of any intern license upon a showing of extraordinary
circumstances beyond the control of the applicant.

R156-31b-310.  Licensure by Endorsement.
(1)  In accordance with Section 58-1-302, an individual

who moves from a Nurse Licensure Compact party state does
not need to hold a current license, but the former home state
license must have been in good standing at the time of
expiration.

(2)  An individual under Subsection (1) who has not been
licensed or practicing nursing for three years or more is required
to retake the licensure examination to demonstrate good
standing within the profession.

R156-31b-401.  Disciplinary Proceedings.
(1)  An individual licensed as a LPN who is currently

under disciplinary action and qualifies for licensure as an RN
may be issued an RN license under the same restrictions as the
LPN.

(2)  A nurse whose license is suspended, may under
Subsection 58-31b-401 petition the division at any time that the
licensee can demonstrate that the licensee can resume competent
practice.

(3)  An individual who has had any license issued under
Title 58, Chapter 31b revoked or surrendered two times or more
as a result of unlawful or unprofessional conduct is ineligible to
apply for relicensure.

R156-31b-402.  Administrative Penalties.
In accordance with Subsections 58-31b-102(1) and 58-

31b-402(1), unless otherwise ordered by the presiding officer,
the following fine schedule shall apply.

(1)  Using a protected title:
initial offense:  $100 - $300
subsequent offense(s):  $250 - $500
(2)  Using any title that would cause a reasonable person to

believe the user is licensed under this chapter:
initial offense:  $50 - $250
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subsequent offense(s):  $200 - $500
(3)  Conducting a nursing education program in the state

for the purpose of qualifying individuals for licensure without
board approval:

initial offense:  $1,000 - $3,000
subsequent offense(s):  $5,000 - $10,000
(4)  Practicing or attempting to practice nursing without a

license or with a restricted license:
initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(5)  Impersonating a licensee, or practicing under a false

name:
initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(6)  Knowingly employing an unlicensed person:
initial offense:  $500 - $1,000
subsequent offense(s):  $1,000 - $5,000
(7)  Knowingly permitting the use of a license by another

person:
initial offense:  $500 - $1,000
subsequent offense(s):  $1,000 - $5,000
(8)  Obtaining a passing score, applying for or obtaining a

license, or otherwise dealing with the division or board through
the use of fraud, forgery, intentional deception,
misrepresentation, misstatement, or omission:

initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(9)  violating or aiding or abetting any other person to

violate any statute, rule, or order regulating nursing:
initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(10)  violating, or aiding or abetting any other person to

violate any generally accepted professional or ethical standard:
initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(11)  Engaging in conduct that results in convictions of, or

a plea of nolo contendere, or a plea of guilty or nolo contendere
held in abeyance to a crime of moral turpitude or other crime:

initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(12)  Engaging in conduct that results in disciplinary action

by any other jurisdiction or regulatory authority:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(13)  Engaging in conduct, including the use of intoxicants,

drugs to the extent that the conduct does or may impair the
ability to safely engage in practice as a nurse:

initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(14)  Practicing or attempting to practice as a nurse when

physically or mentally unfit to do so:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(15)  Practicing or attempting to practice as a nurse through

gross incompetence, gross negligence, or a pattern of
incompetency or negligence:

initial offense:  $500 - $2,000
subsequent offense(s):  $2,000 - $10,000
(16)  Practicing or attempting to practice as a nurse by any

form of action or communication which is false, misleading,
deceptive, or fraudulent:

initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(17)  Practicing or attempting to practice as a nurse beyond

the individual's scope of competency, abilities, or education:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(18)  Practicing or attempting to practice as a nurse beyond

the scope of licensure:

initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(19)  Verbally, physically, mentally, or sexually abusing or

exploiting any person through conduct connected with the
licensee's practice:

initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(20)  Failure to safeguard a patient's right to privacy:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(21)  Failure to provide nursing service in a manner that

demonstrates respect for the patient's human dignity:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(22)  Engaging in sexual relations with a patient:
initial offense:  $5,000 - $10,000
subsequent offense(s):  $10,000
(23)  Unlawfully obtaining, possessing, or using any

prescription drug or illicit drug:
initial offense:  $200 - $1,000
subsequent offense(s):  $500 - $2,000
(24)  Unauthorized taking or personal use of nursing

supplies from an employer:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(25)  Unauthorized taking or personal use of a patient's

personal property:
initial offense:  $200 - $1,000
subsequent offense(s):  $500 - $2,000
(26)  Knowingly entering false or misleading information

into a medical record or altering a medical record:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(27)  Unlawful or inappropriate delegation of nursing care:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(28)  Failure to exercise appropriate supervision:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(29)  Employing or aiding and abetting the employment of

unqualified or unlicensed person to practice:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(30)  Failure to file or impeding the filing of required

reports:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(31)  Breach of confidentiality:
initial offense:  $200 - $1,000
subsequent offense(s):  $500 - $2,000
(32)  Failure to pay a penalty:
Double the original penalty amount up to $10,000
(33)  Prescribing a schedule II-III controlled substance

without a consulting physician or outside of a consultation and
referral plan:

initial offense:  $500 - $1,000
subsequent offense(s):  $500 - $2,000
(34)  Failure to confine practice within the limits of

competency:
initial offense:  $500 - $1,000
subsequent offense(s):  $500 - $2,000
(35)  Any other conduct which constitutes unprofessional

or unlawful conduct:
initial offense:  $100 - $500
subsequent offense(s):  $200 - $1,000
(36)  Engaging in a sexual relationship with a patient

surrogate:
initial offense: $1,000 - $5,000
subsequent offense(s): $5,000 - $10,000
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(37)  Engaging in practice in a disruptive manner:
initial offense: $100 - $500
subsequent offense(s): $200 - $1,000.

R156-31b-502.  Unprofessional Conduct.
(1)  "Unprofessional conduct" includes:
(a)  failing to destroy a license which has expired due to the

issuance and receipt of an increased scope of practice license;
(b)  a RN issuing a prescription for a prescription drug to

a patient except in accordance with the provisions of Section 58-
17b-620, or as may be otherwise provided by law;

(c)  failing as the nurse accountable for directing nursing
practice of an agency to verify any of the following:

(i)  that standards of nursing practice are established and
carried out so that safe and effective nursing care is provided to
patients;

(ii)  that guidelines exist for the organizational management
and management of human resources needed for safe and
effective nursing care to be provided to patients;

(iii)  nurses' knowledge, skills and ability and determine
current competence to carry out the requirements of their jobs;

(d)  engaging in sexual contact with a patient surrogate
concurrent with the nurse/patient relationship unless the nurse
affirmatively shows by clear and convincing evidence that the
contact:

(i)  did not result in any form of abuse or exploitation of the
surrogate or patient; and

(ii)  did not adversely alter or affect in any way:
(A)  the nurse's professional judgment in treating the

patient;
(B)  the nature of the nurse's relationship with the

surrogate; or
(C)  the nurse/patient relationship; and
(e)  engaging in disruptive behavior in the practice of

nursing.
(2)  In accordance with a prescribing practitioner's order

and an IHP, a nurse who follows the delegation rule as provided
in Sections R156-31b-701 and R156-31b-701a and delegates or
trains an unlicensed assistive personnel to administer
medications under Sections 53A-11-601, R156-31b-701 and
R156-31b-701a shall not be considered to have engaged in
unprofessional conduct for inappropriate delegation.

R156-31b-601.  Nursing Education Program Standards.
In accordance with Subsection 58-31b-601(2), the

minimum standards that a nursing education program must meet
to qualify graduates for licensure under this chapter are set forth
in Sections R156-31b-601, 602, 603, and 604.

(1)  Standards for programs located within Utah leading to
licensure as a registered nurse or advanced practice registered
nurse:

(a)  be accredited or preaccredited regionally by a
professional accrediting body approved by the Council for
Higher Education Accreditation of the American Council on
Education, or one of the following national accrediting bodies:
the Accrediting Bureau of Health Education Schools (ABHES),
the Accrediting Commission of Career Schools and Colleges of
Technology (ACCSCT), or the Accrediting Commission of the
Distance Education and Training Council (DETC);

(b)  admit as students, only persons having a certificate of
graduation from a school providing secondary education or the
recognized equivalent of such a certificate;

(c)  be legally authorized by the State of Utah to provide a
program of education beyond secondary education;

(d)  provide not less than a two academic year program of
study that awards a minimum of an associate degree that is
transferable to another institution of higher education;

(e)  provide an academic program of study that awards a
minimum of a master's degree that is transferable to another

institution of higher education if providing education toward
licensure as an advanced practice registered nurse;

(f)  meet the accreditation standards of either CCNE,
NLNAC, or COA as evidenced by accreditation by one of the
organizations as required under Subsection R156-31b-602; and

(g)  have at least 20 percent of the school's revenue from
sources that are not derived from funds provided under title IV,
HEA program funds or student fees, including tuition if a
proprietary school.

(2)  Standards for programs located within Utah leading to
licensure as a licensed practical nurse:

(a)  be accredited or preaccredited regionally by a
professional accrediting body approved by the Council for
Higher Education Accreditation of the American Council on
Education; or one of the following national accrediting bodies:
the Accrediting Bureau of Health Education Schools (ABHES)
or the Accrediting Commission of Career Schools and Colleges
of Technology (ACCSCT);

(b)  admit as nursing students, only persons having a
certificate of graduation from a school providing secondary
education or the recognized equivalent of such a certificate;

(c)  be legally authorized by the State of Utah to provide a
program of education beyond secondary education;

(d)  provide not less than one academic year program of
study that leads to a certificate or recognized educational
credential and provides courses that are transferable to an
institution of higher education;

(e)  meet the accreditation standards of either CCNE or
NLNAC as evidenced by accreditation by either organization as
required under Subsection R156-31b-602.

(f)  have at least 20 percent of the school's revenue from
sources that are not derived from funds provided under title IV,
HEA program funds or student fees, including tuition if a
proprietary school.

(3)  Programs located outside of Utah leading toward
licensure as a nurse must be:

(a)  accredited by the CCNE, NLNAC or COA; and
(b) approved by the Board of Nursing or duly recognized

agency in the state in which the program is offered.

R156-31b-602.  Nursing Education Program Full Approval.
(1)  Full approval of a nursing program shall be granted

when it becomes accredited by the NLNAC or the CCNE.
(2)  Programs which have been granted full approval as of

the effective date of this rule and are not accredited, must
become accredited by December 31, 2005, or be placed on
probationary status.

R156-31b-603.  Nursing Education Program Provisional
Approval.

(1)  The division may grant provisional approval to a
nursing education program for a period not to exceed three years
after the date of the first graduating class, provided the program:

(a)  is located or available within the state;
(b)  is newly organized;
(c)  meets all standards for provisional approval as required

in this section; and
(d)  is progressing in a reasonable manner to qualify for full

approval by obtaining accreditation.
(2)  The general standards for provisional approval include:
(a)  the purpose and outcomes of the nursing program shall

be consistent with the Nurse Practice Act and Rule and other
relevant state statutes;

(b)  the purpose and outcomes of the nursing program shall
be consistent with generally accepted standards of nursing
practice appropriate for graduates of the type of nursing
program offered;

(c)  the input of consumers shall be considered in
developing and evaluating the purpose and outcomes of the
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program;
(d)  the nursing program shall implement a comprehensive,

systematic plan for ongoing evaluation that is based on program
outcomes and incorporates continuous improvement;

(e)  the curriculum shall provide diverse didactic and
clinical learning experiences consistent with program outcomes;

(f)  faculty and students shall participate in program
planning, implementation, evaluation, and continuous
improvement;

(g)  the nursing program administrator shall be a
professionally and academically qualified registered nurse with
institutional authority and administrative responsibility for the
program;

(h)  professionally and academically qualified nurse faculty
shall be sufficient in number and expertise to accomplish
program outcomes and quality improvement;

(i)  the fiscal, human, physical, clinical and technical
learning resources shall be adequate to support program
processes, security and outcomes;

(j)  program information communicated by the nursing
program shall be fair, accurate, complete, consistent, and readily
available;

(k)  the program must meet the criteria for nursing
education programs established in Section R156-31b-601; and

(l) the nursing education program shall be an integral part
of a governing academic institution accredited by an accrediting
body that is recognized by the U.S. Secretary of Education.

(3)  Programs which have been granted provisional
approval status shall submit an annual report to the Division on
the form prescribed by the Division.

(4)  Programs which have been granted provisional
approval prior to the effective date of this rule and are not
accredited, must become accredited by December 31, 2005.

(5)  A comprehensive nursing education program
evaluation shall be performed annually for quality improvement
and shall include but not be limited to:

(a)  students' achievement of program outcomes;
(b)  evidence of adequate program resources including

fiscal, physical, human clinical and technical learning resources,
and the availability of clinical sites and the viability of those
sites to meet the objectives of the program;

(c)  multiple measures of program outcomes for graduates
such as NCLEX pass rate, student and employer survey, and
successful completion of national certification programs;

(d)  evidence that accurate program information for
consumers is readily available;

(e)  the head of the academic institution and the
administration support meet program outcomes;

(f)  the program administrator and program faculty meet
board qualifications and are sufficient to achieve program
outcomes; and

(g)  evidence that the academic institution assures security
of student information.

(6)  The curriculum of the nursing education program shall
enable the student to develop the nursing knowledge, skills and
competencies necessary for the level, scope and standards of
nursing practice consistent with the level of licensure.  The
curriculum shall include:

(a)  content regarding legal and ethical issues, history and
trends in nursing and health care, and professional
responsibilities;

(b)  experiences that promote the development of
leadership and management skills and professional socialization
consistent with the level of licensure, including the
demonstration of the ability to supervise others and provide
leadership of the profession;

(c)  learning experiences and methods of instruction,
including distance education methods are consistent with the
written curriculum plan;

(d)  coursework including, but not limited to:
(i)  content in the biological, physical, social and

behavioral sciences to provide a foundation for safe and
effective nursing practice;

(ii)  didactic content and supervised clinical experience in
the prevention of illness and the promotion, restoration, and
maintenance of health in clients across the life span and in a
variety of clinical settings, to include:

(A)  using informatics to communicate, manage
knowledge, mitigate error and support decision making;

(B)  employing evidence-based practice to integrate best
research with clinical expertise and client values for optimal
care, including skills to identify and apply best practices to
nursing care;

(C)  providing client-centered, culturally competent care:
(1)  respecting client differences, values, preferences and

expressed needs;
(2)  involving clients in decision-making and care

management;
(3)  coordinating and managing continuous client care; and
(4)  promoting healthy lifestyles for clients and

populations;
(D)  working in interdisciplinary teams to cooperate,

collaborate, communicate and integrate client care and health
promotion; and

(E)  participating in quality improvement processes to
measure client outcomes, identify hazards and errors, and
develop changes in processes of client care; and

(e)  supervised clinical practice which include development
of skill in making clinical judgments, management and care of
groups of clients, and delegation to and supervision of other
health care providers;

(i)  clinical experience shall be comprised of sufficient
hours to meet these standards, shall be supervised by qualified
faculty and ensure students' ability to practice at an entry level;

(ii)  delivery of instruction by distance education methods
must be consistent with the program curriculum plan and enable
students to meet the goals, competencies and objectives of the
educational program and standards of the division; and

(iii)  all student clinical experiences, including those with
preceptors, shall be directed by nursing faculty.

(7)  Students rights and responsibilities:
(a)  students shall be provided the opportunity to acquire

and demonstrate the knowledge, skills and abilities for safe and
effective nursing practice, in theory and clinical experience with
faculty oversight;

(b)  all policies relevant to applicants and students shall be
available in writing;

(c)  students shall be required to meet the health standards
and criminal background checks as required in Utah;

(d)  students shall receive faculty instruction, advisement
and oversight; and

(e)  students shall maintain the integrity of their work.
(8)  The qualifications for the administrator of a nursing

education program shall include:
(a)  the qualifications for an administrator in a program

preparing an individual for licensure as an LPN shall include:
(i)  a current, active, unencumbered RN license or

multistate privilege to practice nursing in Utah;
(ii)  a minimum of a masters degree in nursing or a nursing

doctorate;
(iii)  educational preparation or experience in teaching and

learning principles for adult education, including curriculum
development and administration, and at least two years of
clinical experience; and

(iv)  a current knowledge of nursing practice at the
practical nurse level;

(b)  the qualifications for an administrator in a program
preparing an individual for licensure as an RN shall include:
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(i)  a current, active unencumbered RN license or multistate
privilege to practice nursing in Utah;

(ii)(A)  associate degree program:  a minimum of a masters
degree in nursing or a nursing doctorate;

(B)  baccalaureate degree program:  a minimum of a
masters degree in nursing and an earned doctorate or a nursing
doctorate;

(iii)  education preparation or experience in teaching and
learning principles for adult education, including curriculum
development and administration, and at least two years of
clinical experience; and

(iv)  a current knowledge of RN practice;
(c)  the qualifications for an administrator/director in a

graduate program preparing an individual for licensure as an
APRN shall include:

(i)  a current, active unencumbered APRN license or
multistate privilege to practice as an APRN in Utah;

(ii)  a minimum of a masters in nursing or a nursing
doctorate in an APRN specialty;

(iii)  educational preparation or experience in teaching and
learning principles for adult education, including curriculum
development and administration, and at least two years of
clinical experience; and

(iv)  a current knowledge of APRN practice.
(9)  The qualifications for faculty in a nursing education

program shall include:
(a)  a sufficient number of qualified faculty to meet the

objectives and purposes of the nursing education program;
(b)  the nursing faculty shall hold a current, active,

unencumbered RN license or multistate privilege, or APRN
license or multistate privilege to practice in Utah; and

(c)  clinical faculty shall hold a license or privilege to
practice and meet requirements in the state of the student's
clinical site.

(10)  The qualifications for nursing faculty who teach in a
program leading to licensure as a practical nurse include:

(a)  a minimum of a baccalaureate degree with a major in
nursing;

(b)  two years of clinical experience; and
(c)  preparation in teaching and learning principles for adult

education, including curriculum development and
implementation.

(11)  The qualifications for nursing faculty who teach in a
program leading to licensure as a RN include:

(a)  a minimum of a masters degree with a major in nursing
or a nursing doctorate degree;

(b)  two years of clinical experience; and
(c)  preparation in teaching and learning principles for adult

education, including curriculum development and
implementation.

(12)  The qualifications for nursing faculty who teach in a
program leading to licensure as an APRN include:

(a)  a minimum of a masters degree with a major in nursing
or a nursing doctorate degree;

(b)  holding a license or multistate privilege to practice as
an APRN;

(c)  two years of clinical experience practicing as an
APRN; and

(d)  preparation in teaching and learning principles for
adult education, including curriculum development and
implementation.

(13)  Adjunct clinical faculty employed solely to supervise
clinical nursing experiences of students shall meet all the faculty
qualifications for the program level they are teaching.

(14)  Interdisciplinary faculty who teach non-clinical
nursing courses shall have advanced preparation appropriate to
the area of content.

(15)  Clinical preceptors shall have demonstrated
competencies related to the area of assigned clinical teaching

responsibilities and will serve as a role model and educator to
the student.  Clinical preceptors may be used to enhance faculty-
directed clinical learning experiences after a student has
received clinical and didactic instruction in all basic areas for
that course or specific learning experience.  Clinical preceptors
should be licensed as a nurse at or above the level for which the
student is preparing.

(16)  Additional required components of graduate
education programs, including post-masters certificate
programs, leading to APRN licensure include:

(a)  Each student enrolled shall be licensed or have a
multistate privilege to practice as an RN in Utah;

(b)  The curriculum shall be consistent with nationally
recognized APRN roles and specialties and shall include:

(i)  graduate nursing program core courses;
(ii)  advanced practice nursing core courses including legal,

ethical and professional responsibilities of the APRN, advanced
pathophysiology,  advanced heal th  assessment,
pharmacotherapeutics, and management and treatment of health
care status; and

(iii)  coursework focusing on the APRN role and specialty.
(c)  Dual track APRN graduate programs (preparing for

two specialties) shall include content and clinical experience in
both functional roles and specialties.

(d)  Instructional track/major shall have a minimum of 500
hours of supervised clinical.  The supervised experience shall be
directly related to the knowledge and role of the specialty and
category.  Specialty tracks that provide care to multiple age
groups and care settings will require additional hours distributed
in a way that represents the populations served.

(e)  There shall be provisions for the recognition of prior
learning and advanced placement in the curriculum for
individuals who hold a masters degree in nursing who are
seeking preparation in a different role and specialty.  Post-
masters nursing students shall complete the requirements of the
masters APRN program through a formal graduate level
certificate or master level track in the desired role and specialty.
A program offering a post-masters certificate in a specialty area
must also offer a master degree course of study in the same
specialty area.  Post-master students must master the same
APRN outcome criteria as the master level students and are
required to complete a minimum of 500 supervised clinical
hours.

(f)  A lead faculty member who is educated and nationally
certified in the same specialty area and licensed as an APRN or
possessing a APRN multistate privilege shall coordinate the
educational component for the role and specialty in the APRN
program.

R156-31b-604.  Nursing Education Program Probationary
Approval.

(1)  The division may place on probationary approval
status a nursing education program for a period not to exceed
three years provided the program:

(a)  is located or available within the state;
(b)  is found to be out of compliance with the standards for

provisional or full approval to the extent that the ability of the
program to competently educate nursing students is impaired;
and

(c)  provides a plan of correction which is reasonable and
includes an adequate safeguard of the student and public.

(2)  The division may place on probationary approval
status a program which implements an outreach program or
satellite program without prior notification to the Division.

(3)  Programs which have been granted probationary
approval status shall submit an annual report to the division on
the form prescribed by the division.

R156-31b-605.  Nursing Education Program Notification of
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Change.
(1)  Educational institutions wishing to begin a new

nursing education program shall submit an application to the
division for approval at least one year prior to the
implementation of the program.

(2)  An approved program that expands onto a satellite
campus or implements an outreach program shall notify the
Division at least one semester before the intended change.

R156-31b-606.  Nursing Education Program Surveys.
The division may conduct an annual survey of nursing

education programs to monitor compliance with this rule.  The
survey may include the following:

(1)  a copy of the program's annual report to a nurse
accrediting body;

(2)  a copy of any changes submitted to any nurse
accrediting body; and

(3)  a copy of any accreditation self study summary report.

R156-31b-607.  Standards for Out-of-State Programs
Providing Clinical Experiences in Utah.

In accordance with Subsection 58-31b-601(2), the
minimum standards that a nursing education program which is
located outside the state must meet to allow students to obtain
clinical experiences in Utah are set forth as follows.

(1)  An entry level distance learning nursing education
program which leads to licensure utilizing precepted clinical
experiences in Utah must meet the following criteria:

(a)  parent-program must be Board of Nursing approved in
the state of primary location (business), be nationally accredited
by either NLNAC, CCNE, or COA, and must be affiliated with
an institution of higher education;

(b)  parent-program clinical faculty supervisor must be
licensed in Utah or a Compact state;

(c)  preceptors within the health care facilities must be
licensed in good standing, in Utah or a Compact State;

(d)  parent-program must have a contract with the Utah
health care facilities that provide the clinical sites; and

(e)  parent-program must document compliance with the
above stated criteria, along with a request to be approved to
have a student who is exempt from licensure under Subsection
58-1-307(c).

(2)  A nursing education program located in another state
that desires to use Utah health care facilities for clinical
experiences for one or more students must meet the following
criteria:

(a)  be approved by the home state Board of Nursing, be
nationally accredited by either NLNAC or CCNE, and must be
affiliated with an institution of higher education;

(b)  clinical faculty must be employed by the nursing
education program, meet the requirements to be a faculty
member as established by the accrediting body and the
program's Board of Nursing, and must be licensed, in good
standing in Utah or a Compact state;

(c)  preceptors within the health care facilities must be
licensed, in good standing, in Utah or a Compact state;

(d)  have a contract with the Utah health care facilities that
provide the clinical sites;

(e) submit an annual report on forms provided by the
Division of Occupational and Professional Licensing and Utah
Board of Nursing; and

(f)  document compliance with the above stated criteria,
along with a request to be approved to have a student(s) who is
exempt from licensure under Subsection 58-1-307(c) of the Utah
Code.

(3)  A distance learning didactic nursing education program
with a Utah based proprietary postsecondary school which
provides tutoring services, facilitates clinical site selection, and
provides clinical site faculty must meet the following criteria:

(a)  parent-program must be approved by the Board of
Nursing in the state of primary location (business), be nationally
accredited by either NLNAC or CCNE, and must be affiliated
with an institution of higher education;

(b)  a formal contract must be in place between the parent-
program and the Utah postsecondary school;

(c) parent-program and Utah postsecondary school must
submit an application for program approval by the Division of
Occupational and Professional Licensing in collaboration with
the Board of Nursing in Utah, utilizing the parent-program's
existing curriculum.  Approval is granted to the parent-program,
not to the postsecondary school;

(d)  clinical faculty (mentors) must be employed by the
parent-program (this can be as a contractual faculty member),
meet the requirements to be a faculty member as established by
the accrediting body and the parent-program's Board of Nursing,
and must be licensed, in good standing in Utah or a Compact
state;

(e)  clinical faculty supervisor(s) located at the parent-
program must be licensed, in Utah or a Compact state;

(f)  parent-program is responsible for conducting the
nursing education program, the program's policies and
procedures, and the selection of the students;

(g) parent-program must have a contract with the Utah
health care facilities that provide the clinical sites; and

(h) submit an annual report on forms provided by the
Division of Occupational and Professional Licensing and Utah
Board of Nursing.

R156-31b-701.  Delegation of Nursing Tasks.
In accordance with Subsection 58-31b-102(14)(g), the

delegation of nursing tasks is further defined, clarified, or
established as follows:

(1)  The nurse delegating tasks retains the accountability
for the appropriate delegation of tasks and for the nursing care
of the patient.  The licensed nurse shall not delegate any task
requiring the specialized knowledge, judgment and skill of a
licensed nurse to an unlicensed assistive personnel.  It is the
licensed nurse who shall use professional judgment to decide
whether or not a task is one that must be performed by a nurse
or may be delegated to an unlicensed assistive personnel.  This
precludes a list of nursing tasks that can be routinely and
uniformly delegated for all patients in all situations.  The
decision to delegate must be based on careful analysis of the
patient's needs and circumstances.

(2)  The licensed nurse who is delegating a nursing task
shall:

(a)  verify and evaluate the orders;
(b)  perform a nursing assessment, including an assessment

of:
(i)  the patient's nursing care needs including, but not

limited to, the complexity and frequency of the nursing care,
stability of the patient, and degree of immediate risk to the
patient if the task is not carried out;

(ii)  the delegatee's knowledge, skills, and abilities after
training has been provided;

(iii)  the nature of the task being delegated including the
degree of complexity, irreversibility, predictability of outcome,
and potential for harm;

(iv)  the availability and accessibility of resources,
including appropriate equipment, adequate supplies, and other
appropriate health care personnel to meet the patient's nursing
care needs; and

(v)  the availability of adequate supervision of the
delegatee.

(c)  act within the area of the nurse's responsibility;
(d)  act within the nurse's knowledge, skills and ability;
(e)  determine whether the task can be safely performed by

a delegatee or whether it requires a licensed health care
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provider;
(f)  determine that the task being delegated is a task that a

reasonable and prudent nurse would find to be within generally
accepted nursing practice;

(g)  determine that the task being delegated is an act
consistent with the health and safety of the patient;

(h)  verify that the delegatee has the competence to perform
the delegated task prior to performing it;

(i)  provide instruction and direction necessary to safely
perform the specific task; and

(j)  provide ongoing supervision and evaluation of the
delegatee who is performing the task;

(k)  explain the delegation to the delegatee and that the
delegated task is limited to the identified patient within the
identified time frame;

(l)  instruct the delegatee how to intervene in any
foreseeable risks that may be associated with the delegated task;
and

(m)  if the delegated task is to be performed more than
once, establish a system for ongoing monitoring of the
delegatee.

(3)  The delegator shall evaluate the situation to determine
the degree of supervision required to ensure safe care.

(a)  The following factors shall be evaluated to determine
the level of supervision needed:

(i)  the stability of the condition of the patient;
(ii)  the training, capability, and willingness of the

delegatee to perform the delegated task;
(iii)  the nature of the task being delegated; and
(iv)  the proximity and availability of the delegator to the

delegatee when the task will be performed.
(b)  The delegating nurse or another qualified nurse shall

be readily available either in person or by telecommunication.
The delegator responsible for the care of the patient shall make
supervisory visits at appropriate intervals to:

(i)  evaluate the patient's health status;
(ii)  evaluate the performance of the delegated task;
(iii)  determine whether goals are being met; and
(iv)  determine the appropriateness of continuing

delegation of the task.
(4)  Nursing tasks, to be delegated, shall meet the following

criteria as applied to each specific patient situation:
(a)  be considered routine care for the specific

patient/client;
(b)  pose little potential hazard for the patient/client;
(c)  be performed with a predictable outcome for the

patient/client;
(d)  be administered according to a previously developed

plan of care; and
(e)  not inherently involve nursing judgment which cannot

be separated from the procedure.
(5)  If the nurse, upon review of the patient's condition,

complexity of the task, ability of the proposed delegatee and
other criteria as deemed appropriate by the nurse, determines
that the proposed delegatee cannot safely provide the requisite
care, the nurse shall not delegate the task to such proposed
delegatee.

(a)  A delegatee shall not further delegate to another person
the tasks delegated b the delegator; and

(b)  the delegated task may not be expanded by the
delegatee without the express permission of the delegator.

R156-31b-701a.  Delegation of Nursing Tasks in a School
Setting.

In addition to the delegation rule found in Section R156-
31b-701, the delegation of nursing tasks in a school setting is
further defined, clarified, or established as follows:

(1)  Any task being delegated by the school nurse shall be
identified within a current IHP.  The IHP is limited to a specific

delegate for a specific time frame.
(2)  In accordance with Section 53A-11-601 and an IHP,

it is appropriate for a nurse to provide training to unlicensed
assistive personnel, which training includes the routine,
scheduled or correction injection of insulin (via actual injection
or pump) or the administration of glucagon in an emergency
situation, provided that any training regarding the injection of
insulin and the administration of glucagon is updated at least
annually.  The selection of the type of insulin and dosage levels
shall not be delegated.

(3)  In accordance with an IHP, and except as provided
herein and in R156-31b-701, a nurse may not delegate the
administration of any medication which requires nursing
assessment or judgment prior to injection or administration.
The routine provision of scheduled or correction dosage of
insulin and the administration of glucagon in an emergency
situation, as prescribed by the practitioner's order and specified
in the IHP, shall not be considered actions that require nursing
assessment or judgment prior to administration and therefore,
can be delegated to a delegatee.

(4)  A nurse working in a school setting may not delegate
the administration of the first dose of a new medication or a
dosage change.

(5)  An IHP shall be developed for any student receiving
insulin in a school.  By example, but not limited to the
following list, the IHP may include:

(a)  carbohydrate counting;
(b)  glucose testing;
(c)  activation, suspension, or bolus of an insulin pump;
(d)  usage of insulin pens, syringes, and an insulin pump;
(e)  copy of the medical orders; and
(f)  emergency protocols related to glucagon

administration.
(6)  Insulin and glucagon injections by the delegatee shall

only occur when the delegatee has followed the guidelines of
the IHP.

(a)  Dosages of insulin may be injected by the delegatee as
designated in the IHP.

(b)  Non-routine, correction dosages of insulin may be
given by the delegatee only after:

(i)  following the guidelines of the IHP; and
(ii)  consulting with the delegator, parent or guardian, as

designated in the IHP, and verifying and confirming the type
and dosage of insulin being injected.

(c)  Under Subsection (6), insulin and glucagon injections
by the delegatee is limited to a specific delegatee, for a specific
student and for a specific time.

(7)  A student who is capable of administering his own
insulin may self-administer insulin as provided in the IHP.  A
delegatee may verify the insulin dose of a student who self-
administers insulin, if such verification is required in the IHP.

(8)  When the student is not capable of self-administration,
scheduled and routine correction doses of insulin may be
administered, and the administration of glucagon may be
performed, by a delegatee as provided in Subsection R156-31b-
701a(2).

R156-31b-702.  Scope of Practice.
(1)  The lawful scope of practice for an RN employed by a

department of health shall include implementation of standing
orders and protocols, and completion and providing to a patient
of prescriptions which have been prepared and signed by a
physician in accordance with the provisions of Section 58-17b-
620.

(2)  An APRN who chooses to change or expand from a
primary focus of practice must be able to document competency
within that expanded practice based on education, experience
and certification.  The burden to demonstrate competency rests
upon the licensee.
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(3)  An individual licensed as an APRN may practice
within the scope of practice of a RN under the APRN license.

(4)  An individual licensed in good standing in Utah as
either an APRN or a CRNA and residing in this state, may
practice as an RN in any Compact state.

R156-31b-703.  Generally Recognized Scope of Practice of a
LPN.

In accordance with Subsection 58-31b-102(15), the LPN
practicing within the generally recognized LPN scope of
practice practices as follows:

(1)  In demonstrating professional accountability shall:
(a)  practice within the legal boundaries for practical

nursing through the scope of practice authorized in statute and
rule;

(b)  demonstrate honesty and integrity in nursing practice;
(c)  base nursing decisions on nursing knowledge and

skills, the needs of patients/clients;
(d)  accept responsibility for individual nursing actions,

competence, decisions and behavior in the course of practical
nursing practice; and

(e)  maintain continued competence through ongoing
learning and application of knowledge in the client's interest.

(2)  In demonstrating the responsibility for nursing practice
implementation shall:

(a)  conduct a focused nursing assessment;
(b)  plan for episodic nursing care;
(c)  demonstrate attentiveness and provides patient/client

surveillance and monitoring;
(d)  assist in identification of client needs;
(e)  seek clarification of orders when needed;
(f)  demonstrate attentiveness and provides observation for

signs, symptoms and changes in client condition;
(g)  assist in the evaluation of the impact of nursing care,

and contributes to the evaluation of patient/client care;
(h)  recognize client characteristics that may affect the

patient's/client's health status;
(i)  obtain orientation/training competency when

encountering new equipment and technology or unfamiliar care
situations;

(j)  implement appropriate aspects of client care in a timely
manner;

(i)  provide assigned and delegated aspects of
patient's/client's health care plan;

(ii)  implement treatments and procedures; and
(iii)  administer medications accurately;
(k)  document care provided;
(l)  communicate relevant and timely client information

with other health team members including:
(i)  patient/client status and progress;
(ii)  patient/client response or lack of response to therapies;
(iii)  significant changes in patient/client condition; or
(iv)  patient/client needs;
(m)  participate in nursing management;
(i)  assign nursing activities to other LPNs;
(ii)  delegate nursing activities for stable patients/clients to

unlicensed assistive personnel;
(iii)  observe nursing measures and provide feedback to

nursing manager; and
(iv)  observe and communicate outcomes of delegated and

assigned activities;
(n)  take preventive measures to protect patient/client,

others and self;
(o)  respect patient's/client's rights, concerns, decisions and

dignity;
(p)  promote a safe client environment;
(q)  maintain appropriate professional boundaries; and
(r)  assume responsibility for own decisions and actions.
(3)  In being a responsible member of an interdisciplinary

health care team shall:
(a)  function as a member of the health care team,

contributing to the implementation of an integrated health care
plan;

(b)  respect client property and the property of others; and
(c)  protect confidential information unless obligated by

law to disclose the information.

R156-31b-704.  Generally Recognized Scope of Practice of a
RN.

In accordance with Subsection 58-31b-102(16), the RN
practicing within the generally recognized RN scope of practice
practices as follows:

(1)  In demonstrating professional accountability shall:
(a)  practice within the legal boundaries for nursing

through the scope of practice authorized in statute and rule;
(b)  demonstrate honesty and integrity in nursing practice;
(c)  base professional decisions on nursing knowledge and

skills, the needs of patients/clients;
(d)  accept responsibility for judgments, individual nursing

actions, competence, decisions and behavior in the course of
nursing practice; and

(e)  maintain continued competence through ongoing
learning and application of knowledge in the patient's/client's
interest.

(2)  In demonstrating the responsibility for nursing practice
implementation shall:

(a)  conduct a comprehensive nursing assessment;
(b)  detect faulty or missing patient/client information;
(c)  apply nursing knowledge effectively in the synthesis of

the biological, psychological, spiritual and social aspects of the
patient's/client's condition;

(d)  utilize this broad and complete analysis to plan
strategies of nursing care and nursing interventions that are
integrated within the patient's/client's overall health care plan;

(e)  provide appropriate decision making, critical thinking
and clinical judgment to make independent nursing decisions
and identification of health care needs;

(f)  seek clarification of orders when needed;
(g)  implement treatments and therapy, including

medication administration, delegated medical and independent
nursing functions;

(h)  obtain orientation/training for competence when
encountering new equipment and technology or unfamiliar
situations;

(i)  demonstrate attentiveness and provides client
surveillance and monitoring;

(j)  identify changes in patient's/client's health status and
comprehends clinical implications of patient/client signs,
symptoms and changes as part of expected and unexpected
patient/client course or emergent situations;

(k)  evaluate the impact of nursing care, the
patient's/client's response to therapy, the need for alternative
interventions, and the need to communicate and consult with
other health team members;

(l)  document nursing care;
(m)  intervene on behalf of patient/client when problems

are identified and revises care plan as needed;
(n)  recognize patient/client characteristics that may affect

the patient's/client's health status; and
(o)  take preventive measures to protect patient/client,

others and self.
(3)  In demonstrating the responsibility to act as an

advocate for patient/client shall:
(a)  respect the patient's/client's rights, concerns, decisions

and dignity;
(b)  identify patient/client needs;
(c)  attend to patient/client concerns or requests;
(d)  promote safe patient/client environment;
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(e)  communicate patient/client choices, concerns and
special needs with other health team members regarding:

(i)  patient/client status and progress;
(ii)  patient/client response or lack of response to therapies;

and
(iii)  significant changes in patient/client condition;
(f)  maintain appropriate professional boundaries;
(g)  maintain patient/client confidentiality; and
(h)  assume responsibility for own decisions and actions.
(4)  In demonstrating the responsibility to organize, manage

and supervise the practice of nursing shall:
(a)  assign to another only those nursing measures that fall

within that nurse's scope of practice, education, experience and
competence or unlicensed person's role description;

(b)  delegate to another only those nursing measures which
that person has the necessary skills and competence to
accomplish safely;

(c)  match patient/client needs with personnel
qualifications, available resources and appropriate supervision;

(d)  communicate directions and expectations for
completion of the delegated activity;

(e)  supervise others to whom nursing activities are
delegated or assigned by monitoring performance, progress and
outcome, and assures documentation of the activity;

(f)  provide follow-up on problems and intervenes when
needed;

(g)  evaluate the effectiveness of the delegation or
assignment;

(h)  intervene when problems are identified and revises
plan of care as needed;

(i)  retain professional accountability for nursing care as
provided;

(j)  promote a safe and therapeutic environment by:
(i)  providing appropriate monitoring and surveillance of

the care environment;
(ii)  identifying unsafe care situations; and
(iii)  correcting problems or referring problems to

appropriate management level when needed; and
(k)  teach and counsel patient/client families regarding

health care regimen, which may include general information
about health and medical condition, specific procedures and
wellness and prevention.

(5)  In being a responsible member of an interdisciplinary
health care team shall:

(a)  function as a member of the health care team,
collaborating and cooperating in the implementation of an
integrated patient/client-centered health care plan;

(b)  respect patient/client property, and the property of
others; and

(c)  protect confidential information.
(6)  In being the chief administrative nurse shall:
(a)  assure that organizational policies, procedures and

standards of nursing practice are developed, kept current and
implemented to promote safe and effective nursing care;

(b)  assure that the knowledge, skills and abilities of
nursing staff are assessed and that nurses and nursing assistive
personnel are assigned to nursing positions appropriate to their
determined competence and licensure/certification/registration
level;

(c)  assure that competent organizational management and
management of human resources within the nursing organization
are established and implemented to promote safe and effective
nursing care; and

(d)  assure that thorough and accurate documentation of
personnel records, staff development, quality assurance and
other aspects of the nursing organization are maintained.

(7)  When functioning in a nursing program educator
(faculty) role shall:

(a)  teach current theory, principles of nursing practice and

nursing management;
(b)  provide content and clinical experiences for students

consistent with statutes and rule;
(c)  supervise students in the provision of nursing services;

and
(d)  evaluate student scholastic and clinical performance

with expected program outcomes.

KEY:  licensing, nurses
June 23, 2008 58-31b-101
Notice of Continuation April 1, 2008 58-1-106(1)(a)

58-1-202(1)(a)
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R156.  Commerce, Occupational and Professional Licensing.
R156-55a.  Utah Construction Trades Licensing Act Rule.
R156-55a-101.  Title.

This rule shall be known as the "Utah Construction Trades
Licensing Act Rule".

R156-55a-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and 55,

as defined or used in this rule:
(1)  "Construction trades instructor", as used in Subsection

58-55-301(2)(n) is clarified to mean the education facility which
is issued the license as a construction trades instructor.  It does
not mean individuals employed by the facility who may teach
classes.

(2)  "Construction trades instruction facility" means the
facility which is granted the license as a construction trades
instructor as specified in Subsection 58-55-301(2)(n) and as
clarified in R156-55a-102(1).

(3)  "Employee", as used in Subsections 58-55-102(12)(a)
and 58-55-102(14), means a person providing labor services in
the construction trades who works for a licensed contractor, or
the substantial equivalent of a licensed contractor as determined
by the Division, for compensation who has federal and state
taxes withheld and workers' compensation and unemployment
insurance provided by the person's employer.

(4)  "Incidental", as used in Subsection 58-55-102(35),
means work which:

(a)  can be safely and competently performed by the
specialty contractor; and

(b)  arises from and is directly related to work performed in
the licensed specialty classification and does not exceed 10
percent of the overall contract.

(5)  "Maintenance" means the repair, replacement and
refinishing of any component of an existing structure; but, does
not include alteration or modification to the existing weight-
bearing structural components.

(6)  "Mechanical", as used in Subsections 58-55-102(18)
and 58-55-102(28), means the work which may be performed by
a S350 HVAC Contractor under Section R156-55a-301.

(7)  "Personal property" means, as it relates to Title 58,
Chapter 56, factory built housing and modular construction, a
structure which is titled by the Motor Vehicles Division, state of
Utah, and taxed as personal property.

(8)  "Qualifier", as used in Title 58, Chapter 55 and this
rule, means the individual who demonstrates competence for a
contractor or construction trades instruction facility license by
passing the examinations, completing the experience
requirements or holding the individual licenses that are
prerequisite requirements to obtain the contractor or
construction trades instruction facility license.

(9)  "School" means a Utah school district, applied
technology college, or accredited college.

(10)  "Unprofessional conduct" defined in Title 58,
Chapters 1 and 55, is further defined in accordance with Section
58-1-203 in Section R156-55a-501.

R156-55a-103.  Authority.
This rule is adopted by the division under the authority of

Subsection 58-1-106(1)(a) to enable the division to administer
Title 58, Chapter 55.

R156-55a-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-55a-301.  License Classifications - Scope of Practice.
(1)  In accordance with Subsection 58-55-301(2), the

classifications of licensure are listed and described in this
section.  The construction trades or specialty contractor

classifications listed are those determined to significantly impact
the public health, safety, and welfare.  A person who is
practicing a construction trade or specialty contractor
classification which is not listed is exempt from licensure in
accordance with Subsection 58-55-305(1)(i).

(2)  Licenses shall be issued in the following primary
classifications and subclassifications:

E100 - General Engineering Contractor.  A General
Engineering contractor is a contractor licensed to perform work
as defined in Subsection 58-55-102(19).

B100 - General Building Contractor.  A General Building
contractor is a contractor licensed to perform work as defined in
Subsection 58-55-102(18) and pursuant to Subsection 58-55-
102(18)(b) is clarified as follows: the General Building
Contractor scope of practice does not include activities
described in this Subsection under specialty classification S202
- Solar Photovoltaic Contractor unless the work is performed
under the immediate supervision of an employee who holds a
current certificate issued by the North American Board of
Certified Energy Practitioners.

B200 - Modular Unit Installation Contractor.  Set up or
installation of modular units as defined in Subsection 58-56-
3(11) and constructed in accordance with Section 58-56-13.
The scope of the work permitted under this classification
includes construction of the permanent or temporary
foundations, placement of the modular unit on a permanent or
temporary foundation, securing the units together if required
and securing the modular units to the foundations.  Work
excluded from this classification includes installation of factory
built housing and connection of required utilities.

R100 - Residential and Small Commercial Contractor.  A
Residential and Small Commercial contractor is a contractor
licensed to perform work as defined in Subsection 58-55-
102(28) and pursuant to Subsection 58-55-102(28) is clarified
as follows: the Residential and Small Commercial Contractor
scope of practice does not include activities described in this
Subsection under specialty classification S202 - Solar
Photovoltaic Contractor unless the work is performed under the
immediate supervision of an employee who holds a current
certificate issued by the North American Board of Certified
Energy Practitioners.

R101 - Residential and Small Commercial Non Structural
Remodeling and Repair.  Remodeling and repair to any existing
structure built for support, shelter and enclosure of persons,
animals, chattels or movable property of any kind with the
restriction that no change is made to the bearing portions of the
existing structure, including footings, foundation and weight
bearing walls; and the entire project is less than $50,000 in total
cost.

R200 - Factory Built Housing Contractor.  Disconnection,
setup, installation or removal of manufactured housing on a
temporary or permanent basis.  The scope of the work permitted
under this classification includes placement of the manufactured
housing on a permanent or temporary foundation, securing the
units together if required, securing the manufactured housing to
the foundation, and connection of the utilities from the near
proximity, such as a meter, to the manufactured housing unit
and construction of foundations of less than four feet six inches
in height.  Work excluded from this classification includes site
preparation or finishing, excavation of the ground in the area
where a foundation is to be constructed, back filling and grading
around the foundation, construction of foundations of more than
four feet six inches in height and construction of utility services
from the utility source to and including the meter or meters if
required or if not required to the near proximity of the
manufactured housing unit from which they are connected to the
unit.

I101 - General Engineering Trades Instruction Facility.  A
General Engineering Trades Instruction Facility is a



UAC (As of July 1, 2008) Printed:  September 4, 2008 Page 103

construction trades instruction facility authorized to teach the
construction trades and is subject to the scope of practice
defined in Subsection 58-55-102(19).

I102 - General Building Trades Instruction Facility.  A
General Building Trades Instruction Facility is a construction
trades instruction facility authorized to teach the construction
trades and is subject to the scope of practice defined in
Subsections 58-55-102(18) or 58-55-102(28).

I103 - Electrical Trades Instruction Facility.  An Electrical
Trades Instruction Facility is a construction trades instruction
facility authorized to teach the electrical trades and subject to
the scope of practice defined in Subsection R156-55a-
301(S200).

I104 - Plumbing Trades Instruction Facility.  A Plumbing
Trades Instruction Facility is a construction trades instruction
facility authorized to teach the plumbing trades and subject to
the scope of practice defined in Subsection R156-55a-
301(S210).

I105 - Mechanical Trades Instruction Facility.  A
Mechanical Trades Instruction Facility is a construction trades
instruction facility authorized to teach the mechanical trades and
subject to the scope of practice defined in Subsection R156-55a-
301(S350).

S200 - General Electrical Contractor.  Fabrication,
construction, and/or installation of generators, transformers,
conduits, raceways, panels, switch gear, electrical wires,
fixtures, appliances, or apparatus which utilizes electrical
energy.

S201 - Residential Electrical Contractor.  Fabrication,
construction, and/or installation of services, disconnecting
means, grounding devices, panels, conductors, load centers,
lighting and plug circuits, appliances and fixtures in any
residential unit, normally requiring non-metallic sheathed cable,
including multiple units up to and including a four-plex, but
excluding any work generally recognized in the industry as
commercial or industrial.

S202 - Solar Photovoltaic Contractor.  Fabrication,
construction, installation, and repair of photovoltaic cell panels
and related components including battery storage systems,
distribution panels, switch gear, electrical wires, inverters, and
other electrical apparatus for solar photovoltaic systems. Work
excluded from this classification includes work on any
alternating current system or system component.

S210 - General Plumbing Contractor.  Fabrication and/or
installation of material and fixtures to create and maintain
sanitary conditions in buildings, by providing a permanent
means for a supply of safe and pure water, a means for the
timely and complete removal from the premises of all used or
contaminated water, fluid and semi-fluid organic wastes and
other impurities incidental to life and the occupation of such
premises, and provision of a safe and adequate supply of gases
for lighting, heating, and industrial purposes.  Work permitted
under this classification shall include the furnishing of materials,
fixtures and labor to extend service from a building out to the
main water, sewer or gas pipeline.

S211 - Boiler Installation Contractor.  Fabrication and/or
installation of fire-tube and water-tube power boilers and hot
water heating boilers, including all fittings and piping, valves,
gauges, pumps, radiators, converters, fuel oil tanks, fuel lines,
chimney flues, heat insulation and all other devices, apparatus,
and equipment related thereto.

S212 - Irrigation Sprinkling Contractor.  Layout,
fabrication, and/or installation of water distribution system for
artificial watering or irrigation.

S213 - Industrial Piping Contractor.  Fabrication and/or
installation of pipes and piping for the conveyance or
transmission of steam, gases, chemicals, and other substances
including excavating, trenching, and back-filling related to such
work.

S214 - Water Conditioning Equipment Contractor.
Fabrication and/or installation of water conditioning equipment
and only such pipe and fittings as are necessary for connecting
the water conditioning equipment to the water supply system
within the premises.

S215 - Solar Thermal Systems Contractor.  Construction,
repair and/or installation of solar thermal systems up to the
system shut off valve or where the system interfaces with any
other plumbing system.

S216 - Residential Sewer Connection and Septic Tank
Contractor.  Construction of residential sewer lines including
connection to the public sewer line, and excavation and grading
related thereto.  Excavation, installation and grading of
residential septic tanks and their drainage.

S217 - Residential Plumbing Contractor.  Fabrication
and/or installation of material and fixtures to create and
maintain sanitary conditions in residential building, including
multiple units up to and including a four-plex by providing a
permanent means for a supply of safe and pure water, a means
for the timely and complete removal from the premises of all
used or contaminated water, fluid and semi-fluid organic wastes
and other impurities incidental to life and the occupation of such
premises, and provision of a safe and adequate supply of gases
for lighting and heating purposes.  Work permitted under this
classification shall include the furnishing of materials, fixtures
and labor to extend service from a residential building out to the
main water, sewer or gas pipeline.  Excluded is any new
construction and service work generally recognized in the
industry as commercial or industrial.

S220 - Carpentry Contractor.  Fabrication for structural
and finish purposes in a structure or building using wood, wood
products, metal studs, vinyl materials, or other
wood/plastic/metal composites as is by custom and usage
accepted in the building industry as carpentry.

S221 - Cabinet, Millwork and Countertop Installation
Contractor.  On-site construction and/or installation of milled
wood products or countertops.

S222 - Overhead and Garage Door Contractor.  The
installation of overhead and garage doors and door openers.

S230 - Siding Contractor.  Fabrication, construction,
and/or installation of siding.

S231 - Raingutter Installation Contractor.  On-site
fabrication and/or installation of raingutters and drains, roof
flashings, gravel stops and metal ridges.

S240 - Glass and Glazing Contractor.  Fabrication,
construction, installation, and/or removal of all types and sizes
of glass, mirrors, substitutes for glass, glass-holding members,
frames, hardware, and other incidental related work.

S250 - Insulation Contractor.  Installation of any insulating
media in buildings and structures for the sole purpose of
temperature control, sound control or fireproofing, but shall not
include mechanical insulation of pipes, ducts or conduits.

S260 - General Concrete Contractor.  Fabrication,
construction, mixing, batching, and/or installation of concrete
and related concrete products along with the placing and setting
of screeds for pavement for flatwork, the construction of forms,
placing and erection of steel bars for reinforcing and application
of plaster and other cement-related products.

S261 - Concrete Form Setting and Shoring Contractor.
Fabrication, construction, and/or installation of forms and
shoring material; but, does not include the placement of
concrete, finishing of concrete or embedded items such as metal
reinforcement bars or mesh.

S262 - Gunnite and Pressure Grouting Contractor.
Installation of a concrete product either injected or sprayed
under pressure.

S263 - Cementatious Coating Systems Resurfacing and
Sealing Contractor.  Fabrication, construction, mixing, batching
and installation of cementatious coating systems or sealants
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limited to the resurfacing or sealing of existing surfaces,
including the preparation or patching of the surface to be
covered or sealed.

S270 - General Drywall and Plastering Contractor.
Fabrication, construction, and installation of drywall, gypsum,
wallboard panels and assemblies.  Preparation of drywall or
plaster surfaces for suitable painting or finishing. Application to
surfaces of coatings made of plaster, including the preparation
of the surface and the provision of a base.  This does not include
applying stucco to lathe, plaster and other surfaces.  Exempted
is the plastering of foundations.

S272 - Ceiling Grid Systems, Ceiling Tile and Panel
Systems Contractor.  Fabrication and/or installation of wood,
mineral, fiber, and other types of ceiling tile and panels and the
grid systems required for placement.

S273 - Light-weight Metal and Non-bearing Wall
Partitions Contractor.  Fabrication and/or installation of light-
weight metal and other non-bearing wall partitions.

S280 - General Roofing Contractor.  Application and/or
installation of asphalt, pitch, tar, felt, flax, shakes, shingles, roof
tile, slate, and any other material or materials, or any
combination of any thereof which use and custom has
established as usable for, or which are now used as, water-proof,
weatherproof, or watertight seal or membranes for roofs and
surfaces; and roof conversion.  Incidental work includes the
installation of roof clamp ring to the roof drain.

S290 - General Masonry Contractor.  Construction by
cutting, and/or laying of all of the following brick, block, or
forms: architectural, industrial, and refractory brick, all brick
substitutes, clay and concrete blocks, terra-cotta, thin set or
structural quarry tile, glazed structural tile, gypsum tile, glass
block, clay tile, copings, natural stone, plastic refractories, and
castables and any incidental works, including the installation of
shower pans, as required in construction of the masonry work.

S291 - Stone Masonry Contractor.  Construction using
natural or artificial stone, either rough or cut and dressed, laid
at random, with or without mortar.  Incidental work includes the
installation of shower pans.

S292 - Terrazzo Contractor.  Construction by fabrication,
grinding, and polishing of terrazzo by the setting of chips of
marble, stone, or other material in an irregular pattern with the
use of cement, polyester, epoxy or other common binders.
Incidental work includes the installation of shower pans.

S293 - Marble, Tile and Ceramic Contractor.  Preparation,
fabrication, construction, and installation of artificial marble,
burned clay tile, ceramic, encaustic, falence, quarry, semi-
vitreous, and other tile, excluding hollow or structural partition
tile.  Incidental work includes the installation of shower pans.

S294 - Cultured Marble Contractor.  Preparation,
fabrication and installation of slab and sheet manmade synthetic
products including cultured marble, onyx, granite, onice, corian,
and corian type products.  Incidental work includes the
installation of shower pans.

S300 - General Painting Contractor.  Preparation of surface
and/or the application of all paints, varnishes, shellacs, stains,
waxes and other coatings or pigments.

S310 - Excavation and Grading Contractor.  Moving of the
earth's surface or placing earthen materials on the earth's surface,
by use of hand or power machinery and tools, including
explosives, in any operation of cut, fill, excavation, grading,
trenching, backfilling, or combination thereof as they are
generally practiced in the construction trade.

S320 - Steel Erection Contractor.  Construction by
fabrication, placing, and tying or welding of steel reinforcing
bars or erecting structural steel shapes, plates of any profile,
perimeter or cross-section that are used to reinforce concrete or
as structural members, including riveting, welding, and rigging.

S321 - Steel Reinforcing Contractor.  Fabricating, placing,
tying, or mechanically welding of reinforcing bars of any profile

that are used to reinforce concrete buildings or structures.
S322 - Metal Building Erection Contractor.  Erection of

pre-fabricated metal structures including concrete foundation
and footings, grading, and surface preparation.

S323 - Structural Stud Erection Contractor.  Fabrication
and installation of metal structural studs and bearing walls.

S330 - Landscaping Contractor.  Grading and preparing
land for architectural, horticultural, and the decorative
treatment, arrangement, and planting of gardens, lawns, shrubs,
vines, bushes, trees, and other decorative vegetation.
Construction of small decorative pools, tanks, and fountains.
Hothouses and greenhouses, retaining walls, fences, walks,
garden lighting of 50 volts or less, and sprinkler systems.  Patio
areas when they are an incidental part of the prime contract.

S340 - Sheet Metal Contractor.  Layout, fabrication, and
installation of air handling and ventilating systems.  All
architectural sheet metal such as cornices, marquees, metal
soffits, gutters, flashings, and skylights and skydomes including
both plastic and fiberglass.

S350 - HVAC Contractor.  Fabrication and installation of
complete warm air heating and air conditioning systems, and
complete ventilating systems.

S351 - Refrigerated Air Conditioning Contractor.
Fabrication and installation of air conditioning ventilating
systems to control air temperatures below 50 degrees.

S352 - Evaporative Cooling Contractor.  Fabrication and
installation of devices, machinery, and units to cool the air
temperature employing evaporation of liquid.

S353 - Warm Air Heating Contractor.  Layout, fabrication,
and installation of such sheet metal, gas piping, and furnace
equipment as necessary for a complete warm air heating and
ventilating system.

S360 - Refrigeration Contractor.  Construction and/or
installation of refrigeration equipment including, but not limited
to, built-in refrigerators, refrigerated rooms, insulated
refrigerated spaces and equipment related thereto; but, the scope
of permitted work does not include the installation of gas fuel or
electric power services other than connection of electrical
devices to a junction box provided for that device and electrical
control circuitry not exceeding 50 volts.

S370 - Fire Suppression Systems Contractor.  Layout,
fabrication, and installation of fire protection systems using
water, steam, gas, or chemicals.  When a potable sanitary water
supply system is used as the source of supply, connection to the
water system must be accomplished by a licensed journeyman
plumber.  Excluded from this classification are persons engaged
in the installation of fire suppression systems in hoods above
cooking appliances.

S380 - Swimming Pool and Spa Contractor.  On-site
fabrication, construction and installation of swimming pools,
prefabricated pools, spas, and tubs.

S390 - Sewer and Waste Water Pipeline Contractor.
Construction of sewer lines, sewage disposal and sewage drain
facilities including excavation and grading with respect thereto,
and the construction of sewage disposal plants and
appurtenances thereto.

S400 - Asphalt Paving Contractor.  Construction of asphalt
highways, roadways, driveways, parking lots or other asphalt
surfaces, which will include but will not be limited to, asphalt
overlay, chip seal, fog seal and rejuvenation, micro surfacing,
plant mix sealcoat, slurry seal, and the removal of asphalt
surfaces by milling.  Also included is the excavation, grading,
compacting and laying of fill or base-related thereto.

S410 - Pipeline and Conduit Contractor.  Fabrication,
construction, and installation of pipes, conduit or cables for the
conveyance and transmission from one station to another of
such products as water, steam, gases, chemicals, slurries, data or
communications.  Included are the excavation, cabling,
horizontal boring, grading, and backfilling necessary for
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construction of the system.
S420 - General Fencing, Ornamental Iron and Guardrail

Contractor.  Fabrication, construction, and installation of fences,
guardrails, handrails, and barriers.

S421 - Residential Fencing Contractor.  Fabrication and
installation of residential fencing up to and including a height of
six feet.

S430 - Metal Firebox and Fuel Burning Stove Installer.
Fabrication, construction, and installation of metal fireboxes,
fireplaces, and wood or coal-burning stoves.

S440 - Sign Installation Contractor.  Installation of signs
and graphic displays which require installation permits or
permission as issued by state or local governmental
jurisdictions.  Signs and graphic displays shall include signs of
all types, both lighted and unlighted, permanent highway marker
signs, illuminated awnings, electronic message centers,
sculptures or graphic representations including logos and
trademarks intended to identify or advertise the user or his
product, building trim or lighting with neon or decorative
fixtures, or any other animated, moving or stationary device
used for advertising or identification purposes.  Signs and
graphic displays must be fabricated, installed and erected in
accordance with professionally engineered specifications and
wiring in accordance with the National Electrical Code.

S441 - Non Electrical Outdoor Advertising Sign
Contractor.  Installation of signs and graphic displays which
require installation permits or permission as issued by state and
local governmental jurisdictions.  Signs and graphics shall
include outdoor advertising signs which do not have electrical
lighting or other electrical requirements, and in accordance with
professionally engineered specifications.

S450 - Mechanical Insulation Contractor.  Fabrication,
application and installation of insulation materials to pipes,
ducts and conduits.

S460 - Wrecking and Demolition Contractor.  The raising,
cribbing, underpinning, moving, and removal of building and
structures so that alterations, additions, repairs, and new sub-
structures may be built.

S470 - Petroleum Systems Contractor.  Installation of
above and below ground petroleum and petro-chemical storage
tanks, piping, dispensing equipment, monitoring equipment and
associated petroleum and petro-chemical equipment including
excavation, backfilling, concrete and asphalt.

S480 - Piers and Foundations Contractor.  The excavation,
drilling, compacting, pumping, sealing and other work necessary
to construct, alter or repair piers, piles, footings and foundations
placed in the earth's subsurface to prevent structural settling and
to provide an adequate capacity to sustain or transmit the
structural load to the soil or rock below.

S490 - Wood Flooring Contractor.  Installation of wood
flooring including prefinished and unfinished material, sanding,
staining and finishing of new and existing wood flooring.
Underlayments, non-structural subfloors and other incidental
related work.

S491 - Laminate Floor Installation Contractor. Installation
of laminate floors including underlayments, non-structural
subfloors and other incidental related work, but does not include
the installation of sold wood flooring.

S500 - Sports and Athletic Courts, Running Tracks, and
Playground Installation Contractor. Installation of sports and
athletic courts including but not limited to tennis courts,
racquetball courts, handball courts, basketball courts, running
tracks, playgrounds, or any combination.  Includes nonstructural
floor subsurfaces, nonstructural wall surfaces, perimeter walls
and perimeter fencing.

S600 - General Stucco Contractor.  Applying stucco to
lathe, plaster and other surfaces.

S700 - Specialty License Contractor.
(a)  A specialty license is a license that confines the scope

of the allowable contracting work to a specialized area of
construction which the Division grants on a case-by-case basis.

(b)  When applying for a specialty license, an applicant, if
requested, shall submit to the Division the following:

(i)  a detailed statement of the type and scope of
contracting work that the applicant proposes to perform; and

(ii)  any brochures, catalogs, photographs, diagrams, or
other material to further clarify the scope of the work that the
applicant proposes to perform.

(c)  A contractor issued a specialty license shall confine the
contractor's activities to the field and scope of operations as
outlined by the Division.

(3)(a)  Any person holding a S215 Solar Systems
Contractor license before the effective date of this rule may
obtain a S202 Solar Photovoltaic Contractor license by
submitting an affidavit demonstrating two years of experience
that meets the requirements of R156-55a-302b no later than
March 31, 2010.

(b)  Any person holding a S271 Plastering and Stucco
Contractor license before the effective date of this rule shall be
issued a S270 General Drywall and Plastering Contractor
license.

(c)  Any person holding a S274 Drywall Contractor license
before the effective date of this rule shall be issued a S270
General Drywall and Plastering Contractor license.

(d)  Any person holding a S271 Plastering and Stucco
Contractor license or an S270 General Drywall, Stucco and
Plastering Contractor license before the effective date of this
rule may obtain a S600 General Stucco Contractor license by
submitting an affidavit demonstrating two years of experience
that meets the requirements of R156-55a-302b no later than
March 31, 2010.

(e)  Any person holding any of the following licenses
before the effective date of this rule shall be issued a S280
General Roofing Contractor license:

(i)  S281 Single Ply and Specialty Coating Contractor;
(ii)  S282 Build-up Roofing Contractor;
(iii)  S283 Shingle and Shake Roofing Contractor;
(iv)  S284 Tile Roofing Contractor; and
(v)  S285 Metal Roofing Contractor.

R156-55a-302a.  Qualifications for Licensure -
Examinations.

(1)  In accordance with Subsection 58-55-302(1)(c), the
qualifier for an applicant for licensure as a contractor or the
qualifier for an applicant for licensure as a construction trades
instruction facility shall pass the following examinations:

(a)  the Utah Contractor Business - Law Examination; and
(b)  an approved trade classification specific examination,

where required in Subsection (2).
(2)  An approved trade classification specific examination

is required for the following contractor license classifications:
E100 - General Engineering Contractor
B100 - General Building Contractor
B200 - Modular Unit Installation Contractor
R100 - Residential and Small Commercial Contractor
R101 - Residential and Small Commercial Non Structural

Remodeling and Repair Contractor
I101 - General Engineering Trades Instruction Facility
I102 - General Building Trades Instruction Facility
I105 - Mechanical Trades Instruction Facility
S212 - Irrigation Sprinkling Contractor
S213 - Industrial Piping Contractor
S215 - Solar Thermal Systems Contractor
S216 - Residential Sewer Connection and Septic Tank

Contractor
S220 - Carpentry Contractor
S222 - Overhead and Garage Door Contractor
S230 - Siding Contractor
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S240 - Glass and Glazing Contractor
S250 - Insulation Contractor
S260 - General Concrete Contractor
S270 - General Drywall and Plastering Contractor
S280 - General Roofing Contractor
S290 - General Masonry Contractor
S293 - Marble, Tile and Ceramic Contractor
S300 - General Painting Contractor
S310 - Excavation and Grading Contractor
S320 - Steel Erection Contractor
S321 - Steel Reinforcing Contractor
S330 - Landscaping Contractor
S340 - Sheet Metal Contractor
S350 - HVAC Contractor
S351 - Refrigerated Air Conditioning Contractor
S353 - Warm Air Heating Contractor
S360 - Refrigeration Contractor
S370 - Fire Suppression Systems Contractor
S380 - Swimming Pool and Spa Contractor
S390 - Sewer and Waste Water Pipeline Contractor
S410 - Pipeline and Conduit Contractor
S440 - Sign Installation Contractor
S450 - Mechanical Insulation Contractor
S490 - Wood Flooring Contractor
S600 - General Stucco Contractor
(3)  The passing score for each examination is 70%.
(4)  "Approved trade classification specific examination"

means a trade classification specific examination:
(a)  given, currently or in the past, by the Division's

contractor examination provider; or
(b)  given by another state if the Division has determined

the examination to be substantially equivalent.
(5)  An applicant for licensure who fails an examination

may retake the failed examination as follows:
(a)  no sooner than 30 days following any failure up to

three failures; and
(b)  no sooner than six months following any failure

thereafter.

R156-55a-302b.  Qualifications for Licensure - Experience
Requirements.

In accordance with Subsection 58-55-302(1)(e)(ii), the
minimum experience requirements are established as follows:

(1)  Requirements for all license classifications:
(a)  All experience shall be directly supervised by the

applicant's employer.
(b)  All experience shall be directly related to the scope of

practice set forth in Section R156-55a-301 of the classification
the applicant is applying for, as determined by the Division.

(c)  One year of work experience means 2000 hours.
(d)  No more than 2000 hours of experience during any 12

month period may be claimed.
(e)  Except as described in paragraph (2)(c), experience

obtained under the supervision of a construction trades
instructor as a part of an educational program is not qualifying
experience for a contractors license.

(2)  Requirements for E100 General Engineering, B100
General Building, R100 Residential and Small Commercial
Building license classifications:

(a) In addition to the requirements of paragraph (1), an
applicant for an R100, B100 or E100 license shall have within
the past 10 years a minimum of four years experience as an
employee of a contractor licensed in the license classification
applied for, or the substantial equivalent of a contractor licensed
in that license classification as determined by the Division.

(b)  Two of the required four years of experience shall be
in a supervisory or managerial position.

(c)  A person holding a four year bachelors degree or a two
year associates degree in Construction Management may have

one year of experience credited towards the supervisory or
managerial experience requirement.

(3)  Requirements for S220 Carpentry, S280 General
Roofing, S290 General Masonry, S320 Steel Erection, S350
Heating Ventilating and Air Conditioning, S360 Refrigeration
and S370 Fire Suppression Systems license classifications:

In addition to the requirements of paragraph (1), an
applicant shall have within the past 10 years a minimum of four
years of experience as an employee of a contractor licensed in
the license classification applied for, or the substantial
equivalent of a contractor licensed in that license classification
as determined by the Division.

(4)  Requirements for I101 General Engineering Trades
Instruction Facility, I102 General Building Trades Instruction
Facility, I103 Electrical Trades Instruction Facility, I104
Plumbing Trades Instruction Facility, I105 Mechanical Trades
Instruction Facility license classifications:

An applicant for construction trades instruction facility
license shall have the same experience that is required for the
license classifications for the construction trade they will
instruct.

(5)  Requirements for other license classifications:
Except as set forth in paragraph (6), in addition to the

requirements of paragraph (1), an applicant for contractor
license classification not listed above shall have within the past
10 years a minimum of two years of experience as an employee
of a contractor licensed in the license classification applied for,
or the substantial equivalent of a contractor licensed in that
license classification as determined by the Division.

(6)  Requirements for S202 Solar Photovoltaic Contractor.
In addition to the requirements of paragraphs (1) and (5), an
applicant shall hold a current certificate by the North American
Board of Certified Energy Practitioners.

R156-55a-302c.  Qualifications for Licensure Requiring
Licensure in a Prerequisite Classification.

(1)  Each qualifier for licensure as a I103 Electrical Trades
Instruction Facility shall also be licensed as either a journeyman
or master electrician or a residential journeyman or residential
master electrician.

(2)  Each qualifier for licensure as a I104 Plumbing Trades
Instruction Facility shall also be licensed as either a journeyman
plumber or a residential journeyman plumber.

R156-55a-302d.  Qualifications for Licensure - Proof of
Insurance and Registrations.

In accordance with the provisions of Subsection 58-55-
302(2)(b), an applicant who is approved for licensure shall
submit proof of public liability insurance in coverage amounts
of at least $100,000 for each incident and $300,000 in total by
means of a certificate of insurance naming the Division as a
certificate holder.

R156-55a-302e.  Additional Requirements for Construction
Trades Instructor Classifications.

In accordance with Subsection 58-55-302(1)(f), the
following additional requirements for licensure are established:

(1)  Any school that provides instruction to students by
building houses for sale to the public is required to become a
Utah licensed contractor with a B100 General Building
Contractor or R100 Residential and Small Commercial Building
Contractor classification or both.

(2)  Any school that provides instruction to students by
building houses for sale to the public is also required to be
licensed in the appropriate instructor classification.

(a)  Before being licensed in a construction trades
instruction facility classification, the school shall submit the
name of an individual person who acts as the qualifier in each
of the construction trades instructor classifications in
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accordance with Section R156-55a-304.  The applicant for
licensure as a construction trades instructor shall:

(i)  provide evidence that the qualifier has passed the
required examinations established in Section R156-55a-302a;
and

(ii)  provide evidence that the qualifier meets the
experience requirement established in Subsection R156-55a-
302b(4).

(3)  Each individual employed by a school licensed as a
construction trades instruction facility and working with
students on a job site shall meet any teacher certification, or
other teacher requirements imposed by the school district or
college, and be qualified to teach the construction trades
instruction facility classification as determined by the qualifier.

R156-55a-303a.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two year renewal cycle applicable to
licensees under Title 58, Chapter 55 is established by rule in
Section R156-1-308a.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308a.

(3)  In accordance with Subsections 58-55-501(21) and 58-
1-308(3)(b)(i), there is established a continuing education
requirement for license renewal.  Each licensee, or the licensee's
qualifier, or an officer, director or supervising individual, as
designated by the licensee, shall comply with the continuing
education requirements set forth in Section R156-55a-303b.

R156-55a-303b.  Continuing Education - Standards.
(1)  Required Hours.  Pursuant to Subsection 58-55-

501(21), each licensee shall complete a total of six hours of
continuing education every two years.  A minimum of three
hours shall be core education.  The remaining three hours are to
be professional education.  Additional core education hours
beyond the required amount may be substituted for professional
education hours.

(a)  "Core continuing education" is defined as construction
codes, construction laws, safety training, governmental
regulations pertaining to the construction trades and employee
verification and payment practices.

(b)  "Professional continuing education" is defined as
substantive subjects dealing with the practice of the construction
trades, including land development, land use, planning and
zoning, energy conservation, professional development,
arbitration practices, estimating, finance and bookkeeping,
marketing techniques, servicing clients, personal and property
protection for the licensee and the licensee's clients and similar
topics.

(c)  The following course subject matter is not acceptable
as core education or professional education hours: mechanical
office and business skills, such as typing, speed reading,
memory improvement and report writing; physical well-being or
personal development, such as personal motivation, stress
management, time management, dress for success, or similar
subjects; and meetings held in conjunction with the general
business of the licensee or employer.

(d)  The Commission, in conjunction with the Division,
may defer or waive the continuing education requirements of a
licensee if:

(i)  a serious illness or other circumstances limit the
licensee's ability to complete the continuing education
requirements, such as governmental, educational or
ecclesiastical assignments; or

(ii)  the licensee is a secondary or post secondary education
construction instructor.

(e)  The Division may grant a licensee an extension of time
within which to comply with this rule as the Division considers
appropriate.

(2)  Prior Approval of Continuing Education Courses.  A
provider of continuing education shall submit a request to the
Division for approval of the course.

(a)  The provider shall not teach the course until the
provider has received approval from the Division.

(b)  The Commission, in concurrence with the Division
Director, will determine whether the subject matter of a course
is acceptable for continuing education credit.

(3)  In determining whether to approve a course for core
education or professional education, the Commission and the
Division Director may consider whether the course meets the
additional standards in this Subsection (3) as follows:

(a)  Time.  A continuing education course shall consist of
50 minute blocks of seminars, lectures, conferences, training
sessions or distance learning modules. Each 50 minute block
shall constitute one hour of continuing education.

(b)  Provider.  The course provider shall be one of the
following:

(i)  a recognized accredited college or university;
(ii)  a state or federal agency;
(iii)  a professional association or organization involved in

the construction trades; or
(iv)  any other provider providing a program related to the

construction trades, if approved by the Commission with the
concurrence of the Division Director.

(c)  Content.  The content of the course shall be relevant to
the practice of the construction trades and consistent with the
laws and rules of this state.

(d)  Objectives.  The learning objectives of the course shall
be reasonably and clearly stated.

(e)  Teaching Methods.  The teaching methods shall be
clearly stated and appropriate.

(f)  Faculty.  The faculty shall be qualified both in
experience and in teaching expertise.

(g)  Documentation.  Certificate of completion meeting the
requirements of Subsection (5) shall be provided by the provider
to the attendees.

(4)  On a random basis, the Division may assign monitors
at no charge to attend a course for the purpose of evaluating the
course and the instructor.

(5)  Certificates of completion provided to the Division by
the licensee shall include the following information:

(a)  the licensee's name, license number, and date of
course;

(b)  the name of the course provider, course title, hours of
credit and type of credit; and

(c)  the signatures of the course instructor and the licensee.
(6)  Each licensee shall maintain adequate documentation

as proof of compliance with this section, such as certificates of
completion, course handouts and materials.  The licensee shall
retain this proof for a period of three years from the end of the
renewal period for which the continuing education is due.

(7)  Licensees who lecture in an accredited continuing
education course shall receive two hours of continuing
education for each hour spent lecturing.  However, no lecturing
or teaching credit is available for participation in a panel
discussion.

(8)  The continuing education requirement for electricians
as established in Section R156-55b-304, which is completed by
an electrical contractor, shall satisfy the continuing education
requirement for contractors as established in Subsection 58-55-
501(21) and implemented herein.

(9)  Licensees who obtain an initial license after March
31st of the renewal year shall not be required to meet the
continuing education requirement for that renewal cycle.

R156-55a-304.  Construction Trades Instruction Facility
License Qualifiers.

In accordance with Subsection 58-55-302(1)(f), the
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contractor license qualifier requirements in Section 58-55-304
shall also apply to construction trades instruction facilities.

R156-55a-305.  Compliance Agency Reporting of Sole
Owner Building Permits Issued.

In accordance with Subsection 58-55-305(2), all
compliance agencies that issue building permits to sole owners
of property must submit information concerning each building
permit issued in their jurisdiction within 30 days of the issuance,
with the building permit number, date issued, name, address and
phone number of the issuing compliance agency, sole owner's
full name, home address, phone number, and subdivision and lot
number of the building site, to a fax number, email address or
written mailing address designated by the division.

R156-55a-305a.  Exempt Contractors Filing Affirmation of
Liability and Workers Compensation Insurance.

(1)  Initial affirmation.  In accordance with Subsection 58-
55-305(1)(h)(ii)(F), any person claiming exemption under
Subsection 58-55-305(1)(h) for projects with a value greater
than $1,000 but less than $3,000 shall file a registration of
exemption with the Division which includes:

(a)  the identity and address of the person claiming the
exemption; and

(b)  a statement signed by the registrant verifying:
(i)  that the person has public liability insurance in force

which includes the Division being named as a certificate holder,
the policy number, the expiration date of the policy, the
insurance company name and contact information, and coverage
amounts of at least $100,000 for each incident and $300,000 in
total; and

(ii)  that the person has workers compensation insurance in
force which names the Division as a certificate holder, includes
the policy number, the expiration date of the policy, the
insurance company name and contact information; or

(iii)  that the person does not hire employees and is
therefore exempt from the requirement to have workers
compensation insurance.

(2)  Periodic reaffirmations required.  The affirmation
required under Subsection (1) shall be reaffirmed on or before
November 30 of each odd numbered year.

R156-55a-306.  Contractor Financial Responsibility -
Division Audit.

In accordance with Subsections 58-55-306(2) and 58-55-
102(16), the Division may consider various relevant factors in
conducting an audit of the demonstration of financial
responsibility including:

(1)(a)  judgments, tax liens, collection actions, bankruptcy
schedules and a history of late payments to creditors, including
documentation showing the resolution of each of the above
actions;

(b)  the applicant's or licensee's financial statements and tax
returns, including the ability to prepare or have prepared
competent and current financial statements and tax returns;

(c)  an acceptable current credit report of the applicant or
licensee which meets the following requirements:

(i)  for individuals:
(A)  a credit report from each of the three national reporting

agencies, Trans Union, Experian, and Equifax; or
(B)  a merged credit report of the agencies identified in

Subsection (A) prepared by the National Association of Credit
Managers (NACM); or

(ii)  for entities, a business credit report such as an
Experian Business Credit Report or a Dun and Bradstreet
Report;

(d)  the applicant's or licensee's explanation of the reasons
for any financial difficulties and how the financial difficulties
were resolved; and

(e)  any of the factors listed in Subsection R156-1-302
which may relate to failure to maintain financial responsibility.

(2)  If the applicant or licensee has an inadequate financial
history, the Division may also consider the following factors:

(a)  each of the factors listed in Subsection (1) regarding
the financial history of the owners of the applicant or licensee;

(b)  any guaranty agreements provided for the applicant or
licensee; and

(c)  any history of prior entities owned or operated by the
owners of the applicant or licensee which have failed to
maintain financial responsibility.

R156-55a-308a.  Operating Standards for Schools or
Colleges Licensed as Contractors.

(1)  Each school licensed as a B100 General Building
Contractor or a R100 Residential and Small Commercial
Contractor or both shall obtain all required building permits for
homes built for resale to the public as part of an educational
training program.

(2)  Each employee that works as a teacher for a school
licensed as a construction trades instruction facility shall:

(a)  have on their person a school photo ID card with the
trade they are authorized to teach printed on the card; and

(b)  if instructing in the plumbing or electrical trades, they
shall also carry on their person their Utah journeyman or
residential journeyman plumber license or Utah journeyman,
residential journeyman, master, or residential master electrician
license.

(3)  Each school licensed as a construction trades
instruction facility shall not allow any teacher or student to work
on any portion of the project subcontracted to a licensed
contractor unless the teacher or student are lawful employees of
the subcontractor.

R156-55a-308b.  Natural Gas Technician Certification.
(1)  In accordance with Subsection 58-55-308(1), the scope

of practice defined in Subsection 58-55-308(2)(a) requiring
certification is further defined as the installation, modifications,
maintenance, cleaning, repair or replacement of the gas piping,
combustion air vents, exhaust venting system or derating of gas
input for altitude of a residential or commercial gas appliance.

(2)  An approved training program shall include the
following course content:

(a)  general gas appliance installation codes;
(b)  venting requirements;
(c)  combustion air requirements;
(d)  gas line sizing codes;
(e)  gas line approved materials requirements;
(f)  gas line installation codes; and
(g)  methods of derating gas appliances for elevation.
(3)  In accordance with Subsection 58-55-308(2)(c)(i), the

following programs are approved to provide natural gas
technician training, and to issue certificates or documentation of
exemption from certification:

(a)  Federal Bureau of Apprenticeship Training;
(b)  Utah college apprenticeship program; and
(c)  Trade union apprenticeship program.
(4)  In accordance with Subsection 58-55-308(3), the

approved programs set forth in paragraphs (2)(b) and (2)(c)
herein shall require program participants to pass the Rocky
Mountain Gas Association Gas Appliance Installers
Certification Exam or approved equivalent exams established or
adopted by a training program, with a minimum passing score
of 80%.

(5)  In accordance with Subsection 58-55-308(3), a person
who has not completed an approved training program, but has
passed the Rocky Mountain Gas Association Gas Exam or
approved equivalent exam established or adopted by an
approved training program, with a minimum passing score of
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80%, or the Utah licensed Journeyman or Residential
Journeyman Plumber Exam, with a minimum passing score of
70%, shall be exempt from the certification requirement set forth
in Subsection 58-55-308(2)(c)(i).

(6)  Content of certificates of completion.  An approved
program shall issue a certificate, including a wallet certificate,
to persons who successfully complete their training program
containing the following information:

(a)  name of the program provider;
(b)  name of the approved program;
(c)  name of the certificate holder;
(d)  the date the certification was completed; and
(e)  signature of an authorized representative of the

program provider.
(7)  Documentation of exemption from certification.  The

following shall constitute documentation of exemption from
certification:

(a)  certification of completion of training issued by the
Federal Bureau of Apprenticeship Training;

(b)  current Utah licensed Journeyman or Residential
Journeyman plumber license; or

(c)  certification from the Rocky Mountain Gas Association
or approved equivalent exam which shall include the following:

(i)  name of the association, school, union, or other
organization who administered the exam;

(ii)  name of the person who passed the exam;
(iii)  name of the exam;
(iv)  the date the exam was passed; and
(v)  signature of an authorized representative of the test

administrator.
(8)  Each person engaged in the scope of practice defined

in Subsection 58-55-308(2)(a) and as further defined in
Subsection (1) herein, shall carry in their possession
documentation of certification or exemption.

R156-55a-309.  Reinstatement Application Fee.
The application fee for a contractor applicant who is

applying for reinstatement more than two years after the
expiration of licensure, who has been engaged in unauthorized
practice of contracting following the expiration of the applicant's
license, shall be the current license application fee normally
required for a new application rather than the reinstatement fee
provided under R156-1-308g(3)(d).

R156-55a-311.  Reorganization - Conversion of Contractor
Business Entity.

A reorganization of the business organization or entity
under which a licensed contractor is licensed shall require
application for a new license under the new form of organization
or business structure.  The creation of a new legal entity
constitutes a reorganization and includes a change to a new
entity under the same form of business entity or a change of the
form of business entity between proprietorship, partnership,
whether limited or general, joint venture, corporation or any
other business form.

Exception: A conversion from one form of entity to another
form where "Articles of Conversion" are filed with the Utah
Division of Corporations and Commercial Code shall not
require a new contractor application.

R156-55a-312.  Inactive License.
(1)  The requirements for inactive licensure specified in

Subsection R156-1-305(3) shall also include certification that
the licensee will not engage in the construction trade(s) for
which his license was issued while his license is on inactive
status except to identify himself as an inactive licensee.

(2)  A license on inactive status will not be required to meet
the requirements of licensure in Subsections 58-55-302(1)(e)(i),
58-55-302(2)(a) and 58-55-302(2)(b).

(3)  The requirements for reactivation of an inactive license
specified in Subsection R156-1-305(6) shall also include:

(a)  documentation that the licensee meets the requirements
of Subsections 58-55-302(1)(e)(i), 58-55-302(2)(a) and 58-55-
302(2)(b); and

(b)  documentation that the licensee has taken and passed
the business and law examination and the trade examination for
the classification for which activation is sought except that the
following exceptions shall apply to the reactivation examination
requirement:

(i)  No license shall be in an inactive status for more than
six years.

(ii)  Prior to a license being activated, a licensee shall meet
the requirements of renewal.

R156-55a-401.  Minimum Penalty for Failure to Maintain
Insurance.

(1)  A minimum penalty is hereby established for the
violation of Subsection R156-55a-501(2) as follows:

(a)  For a violation the duration of which is less than 90
days, where the licensee at the time a penalty is imposed
documents that the required liability and workers compensation
insurance have been reacquired, and provided an insurable loss
has not occurred while not insured, a minimum of a 30 day
suspension of licensure, stayed indefinitely, automatically
executable in addition to any other sanction imposed, upon any
subsequent violations of Subsection R156-55a-501(2).

(b)  For a violation the duration of which is 90 days or
longer, or where insurable loss has occurred, where the licensee
at the time a penalty is imposed documents that the required
insurance have been reacquired, a minimum of 30 days
suspension of licensure.

(c)  For a violation of any duration, where the licensee at
the time a penalty is imposed fails to document that the required
insurance have been reacquired, a minimum of indefinite
suspension.  A license which is placed on indefinite suspension
may not be reinstated any earlier than 30 days after the licensee
documents the required insurance have been reacquired.

(d)  If insurable loss has occurred and licensee has not paid
the damages, the license may be suspended indefinitely until
such loss is paid by the licensee.

(e)  Nothing in this section shall be construed to restrict a
presiding officer from imposing more than the minimum penalty
for a violation of Subsection R156-55a-501(2) and (3).
However, absent extraordinary cause, the presiding officer may
not impose less than the minimum penalty.

R156-55a-501.  Unprofessional Conduct.
"Unprofessional conduct" includes:
(1)  failing to notify the Division with respect to any matter

for which notification is required under this rule or Title 58,
Chapter 55, the Construction Trades Licensing Act, including
a change in qualifier.  Such failure shall be considered by the
Division and the Commission as grounds for immediate
suspension of the contractors license;

(2)  failing to continuously maintain insurance and
registration as required by Subsection 58-55-302(2), in coverage
amounts and form as implemented by this chapter; and

(3)  failing, upon request by the Division, to provide proof
of insurance coverage within 30 days.

R156-55a-502.  Penalty for Unlawful Conduct.
The penalty for violating Subsection 58-55-501(1) while

suspended from licensure shall include the maximum fine
allowed by Subsection 58-55-503(4)(i).

R156-55a-503.  Administrative Penalties.
(1) In accordance with Subsection 58-55-503, the

following fine schedule shall apply to citations issued under
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Title 58, Chapter 55:

TABLE

FINE SCHEDULE

FIRST OFFENSE

                    All Licenses Except        Electrical or
Violation           Electrical or Plumbing     Plumbing
58-55-308(2)             $  500.00                 N/A
58-55-501(1)             $  500.00              $  500.00
58-55-501(2)             $  500.00              $  800.00
58-55-501(3)             $  800.00              $1,000.00
58-55-501(9)             $  500.00              $  500.00
58-55-501(10)            $  800.00              $1,000.00
58-55-501(12)               N/A                 $  500.00
58-55-501(14)            $  500.00                 N/A
58-55-501(19)            $  500.00                 N/A
58-55-501(21)            $  500.00              $  500.00
58-55-504(2)             $  500.00                 N/A

SECOND OFFENSE

58-55-308(2)             $1,000.00                 N/A
58-55-501(1)             $1,000.00              $1,500.00
58-55-501(2)             $1,000.00              $1,500.00
58-55-501(3)             $1,600.00              $2,000.00
58-55-501(9)             $1,000.00              $1,000.00
58-55-501(10)            $1,600.00              $2,000.00
58-55-501(12)               N/A                 $1,000.00
58-55-501(14)            $1,000.00                 N/A
58-55-501(19)            $1,000.00                 N/A
58-55-501(21)            $1,000.00              $1,000.00
58-55-504(2)             $1,000.00                 N/A

THIRD OFFENSE

Double the amount for a second offense with a maximum
amount not to exceed the maximum fine allowed under
Subsection 58-55-503(4)(h).

(2)  Citations shall not be issued for third offenses, except
in extraordinary circumstances approved by the investigative
supervisor.

(3)  If multiple offenses are cited on the same citation, the
fine shall be determined by evaluating the most serious offense.

(4)  An investigative supervisor may authorize a deviation
from the fine schedule based upon the aggravating or mitigating
circumstances.

(5)  The presiding officer for a contested citation shall have
the discretion, after a review of the aggravating and mitigating
circumstances, to increase or decrease the fine amount imposed
by an investigator based upon the evidence reviewed.

R156-55a-504.  Crane Operator Certifications.
In accordance with Subsection 58-55-504(2)(a) one of the

following certifications is required to operate a crane on
commercial construction projects:

(1)  a certification issued by the National Commission for
the Certification of Crane Operators; or

(2)  a certification issued by the Southern California Crane
and Hoisting Certification Program.

KEY:  contractors, occupational licensing, licensing
June 24, 2008 58-1-106(1)(a)
Notice of Continuation November 8, 2006 58-1-202(1)(a)

58-55-101
58-55-308(1)

58-55-102(35)
58-55-501(21)
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R156.  Commerce, Occupational and Professional Licensing.
R156-56.  Utah Uniform Building Standard Act Rules.
R156-56-101.  Title.

These rules are known as the "Utah Uniform Building
Standard Act Rules".

R156-56-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1, 55 and

56, as used in Title 58, Chapter 56 or these rules:
(1) "Building permit" means, for the purpose of

determining the building permit surcharge under Subsection 58-
56-9(4), a warrant, license or authorization to build or construct
a building or structure or any part thereof.

(2)  "Building permit fee" means, for the purpose of
determining the building permit surcharge under Subsection 58-
56-9(4), fees assessed by an agency of the state or political
subdivision of the state for the issuance of permits for
construction, alteration, remodeling, and repair and installation
including building, electrical, mechanical and plumbing
components.

(3)  "Different permit number", as used in Sections R156-
56-401 and R156-56-402, means a permit number derived from
any format other than the standardized building permit described
in R156-56-401.  The different permit number may refer to a
compliance agency's previous permit numbering system.

(4) "Employed by a local regulator, state regulator or
compliance agency" means, with respect to Subsection 58-56-
9(1), the hiring of services of a qualified inspector whether by
an employer/employee relationship, an independent contractor
relationship, a fee-for-service relationship or any other lawful
arrangement under which the regulating agency purchases the
services of a qualified inspector.

(5)  "Inspector" means a person employed by a local
regulator, state regulator or compliance agency for the purpose
of inspecting building, electrical, plumbing or mechanical
construction, alteration, remodeling, repair or installation in
accordance with the codes adopted under these rules and taking
appropriate action based upon the findings made during
inspection.

(6)  "Permit number", as used in Sections R156-56-401 and
R156-56-402, means the 12 digit standardized building permit
number described below in R156-56-401.

(7) "Refuses to establish a method of appeal" means with
respect to Subsection 58-56-8(3), that a compliance agency does
not in fact adopt a formal written method of appealing uniform
building standard matters in accordance with generally
recognized standards of due process; or, that the compliance
agency does not convene an appeals board and render a decision
in the matter within ninety days from the date on which the
appeal is properly filed with the compliance agency.

(8)  "Uniform Building Standards" means the codes
identified in Section R156-56-701 and as amended under these
rules.

(9)  "Unprofessional conduct" as defined in Title 58,
Chapter 1 is further defined, in accordance with Subsection 58-
1-203(5), in Section R156-56-502.

R156-56-103.  Authority.
These rules are adopted by the division under the authority

of Subsection 58-1-106(1)(a) to enable the division to
administer Title 58, Chapter 56.

R156-56-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-56-105.  Board of Appeals.
If the commission is required to act as an appeals board in

accordance with the provisions of Subsection 58-56-8(3), the

following shall regulate the convening and conduct of the
special appeals board:

(1)  If a compliance agency refuses to establish a method
of appeal regarding a uniform building standard issue, the
appealing party may petition the commission to act as the board
of appeals.

(2)  The person making the appeal shall file the request to
convene the commission as an appeals board in accordance with
the requirements for a request for agency action, as set forth in
Subsection 63G-4-201(3)(a) and Section R151-46b-7.  A
request by other means shall not be considered.  Any request
received by the commission or division by any other means shall
be returned to the appellant with appropriate instructions.

(3)  A copy of the final written decision of the compliance
agency interpreting or applying a code which is the subject of
the dispute shall be submitted as an attachment to the request.
If the person making the appeal requests, but does not timely
receive a final written decision, the person shall submit an
affidavit to this effect in lieu of the final written decision.

(4)  The request shall be filed with the division no later
than 30 days following the issuance of the disputed written
decision by the compliance agency.

(5)  The compliance agency shall file a written response to
the request not later than 20 days after the filing of the request.
The request and response shall be provided to the commission
in advance of any hearing in order to properly frame the
disputed issues.

(6)  Except with regard to the time period specified in
Subsection (7), the time periods specified in this section may,
upon a showing of good cause, be modified by the presiding
officer conducting the proceeding.

(7)  The commission shall convene as an appeals board
within 45 days after a request is properly filed.

(8)  Upon the convening of the commission as an appeals
board, the board members shall review the issue to be
considered to determine if a member of the board has a conflict
of interest which would preclude the member from fairly
hearing and deciding the issue.  If it is determined that a conflict
does exist, the member shall be excused from participating in
the proceedings.

(9)  The hearing shall be a formal hearing held in
accordance with the Utah Administrative Procedures Act, Title
63G, Chapter 4.

(10)  Decisions relating to the application and
interpretation of the code made by a compliance agency board
of appeals shall be binding for the specific individual case and
shall not require commission approval.

R156-56-106.  Fees.
In accordance with Subsection 58-56-9(4), on April 30,

July 31, October 31 and January 31 of each year, each agency
of the state and each political subdivision of the state which
assesses a building permit fee shall file with the division a report
of building fees and surcharge for the immediately preceding
calendar quarter; and, shall remit 80% of the amount of the
surcharge to have been assessed to the division.

R156-56-201.  Building Inspector Licensing Board.
In accordance with Section 58-56-8.5, the board shall be

as follows:
(1)  one member licensed as a Combination Inspector;
(2)  one member licensed as an Inspector who is qualified

in the electrical code;
(3)  one member licensed as an Inspector who is qualified

in the plumbing code;
(4)  one member licensed as an Inspector who is qualified

in the mechanical code; and
(5)  one member shall be from the general public.
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R156-56-202.  Advisory Peer Committees Created -
Membership - Duties.

(1)  There is created in accordance with Subsection 58-1-
203(1)(f) and 58-56-5(10)(d), the following committees as
advisory peer committees to the Uniform Building Codes
Commission:

(a)  the Education Advisory Committee consisting of nine
members, which shall include a design professional, a general
contractor, an electrical contractor, a mechanical or plumbing
contractor, an educator, and four inspectors (one from each of
the specialties of plumbing, electrical, mechanical and general
building);

(b)  the Plumbing and Health Advisory Committee
consisting of nine members;

(c)  the Structural Advisory Committee consisting of seven
members;

(d)  the Architectural Advisory Committee consisting of
seven members;

(e)  the Fire Protection Advisory Committee consisting of
five members;

(i)  This committee shall join together with the Fire
Advisory and Code Analysis Committee of the Utah Fire
Prevention Board to form the Unified Code Analysis Council.

(ii)  The Unified Code Analysis Council shall meet as
directed by the Utah Fire Prevention Board or as directed by the
Uniform Building Code Commission or as needed to review fire
prevention and building code issues that require definitive and
specific analysis.

(iii)  The Unified Code Analysis Council shall select one of
its members to act in the position of chair and another to act as
vice chair.  The chair and vice chair shall serve for one year
terms on a calendar year basis.  Elections for chair and vice
chair shall occur at the meeting conducted in the last quarter of
the calendar year.

(iv)  The chair or vice chair shall report to the Utah Fire
Prevention Board or Uniform Building Code Commission
recommendations of the council with regard to the review of fire
and building codes;

(f)  the Mechanical Advisory Committee consisting of
seven members; and

(g)  the Electrical Advisory Committee consisting of seven
members.

(2)  The committees shall be appointed and serve in
accordance with Section R156-1-205.  The membership of each
committee shall be made up of individuals who have direct
knowledge or involvement in the area of code involved in the
title of that committee.

(3)  The duties and responsibilities of the committees shall
include:

(a)  review of requests for amendments to the adopted
codes as assigned to each committee by the division with the
collaboration of the commission;

(b)  submission of recommendations concerning the
requests for amendment; and

(c)  the Education Advisory Committee shall review and
make recommendations regarding funding requests which are
submitted, and review and make recommendations regarding
budget, revenue and expenses of the education fund established
pursuant to Subsection 58-56-9(4).

R156-56-301.  Reserved.
Reserved.

R156-56-302.  Licensure of Inspectors.
In accordance with Subsection 58-56-9(1), the licensee

classifications, scope of work, qualifications for licensure, and
application for license are established as follows:

(1)  License Classifications.  Each inspector required to be
licensed under Subsection 58-56-9(1) shall qualify for licensure

and be licensed by the division in one of the following
classifications:

(a)  Combination Inspector; or
(b)  Limited Inspector.
(2)  Scope of Work.  The scope of work permitted under

each inspector classification is as follows:
(a)  Combination Inspector.
(i)  Inspect the components of any building, structure or

work for which a standard is provided in the specific edition of
the codes adopted under these rules or amendments to these
codes as included in these rules.

(ii)  Determine whether the construction, alteration,
remodeling, repair or installation of all components of any
building, structure or work is in compliance with the adopted
codes.

(iii)  After determination of compliance or noncompliance
with the adopted codes take appropriate action as is provided in
the aforesaid codes.

(b)  Limited Inspector.
(i)  A Limited Inspector may only conduct activities under

Subsections (ii), (iii) or (iv) for which the Limited Inspector has
maintained current certificates under the adopted codes as
provided under Subsections R156-56-302(3)(b) and R156-56-
302(2)(c)(ii).

(ii)  Subject to the limitations of Subsection (i), inspect the
components of any building, structure or work for which a
standard is provided in the specific edition of the codes adopted
under these rules or amendments to these codes as included in
these rules.

(iii)  Subject to the limitations under Subsection (i),
determine whether the construction, alteration, remodeling,
repair or installation of components of any building, structure or
work is in compliance with the adopted codes.

(iv)  Subject to the limitations under Subsection (i), after
determination of compliance or noncompliance with the adopted
codes, take appropriate action as is provided in the adopted
codes.

(3)  Qualifications for Licensure.  The qualifications for
licensure for each inspector classification are as follows:

(a)  Combination Inspector.
Has passed the examination for and maintained as current

the following national certifications for codes adopted under
these rules:

(i)  the "Combination Inspector Certification" issued by the
International Code Council; or

(ii)  all of the following certifications:
(A)  the "Building Inspector Certification" issued by the

International Code Council or both the "Commercial Building
Inspector Certification" and the "Residential Building Inspector
Certification" issued by the International Code Council;

(B)  the "Electrical Inspector Certification" issued by the
International Code Council or the "General Electrical
Certification" issued by the International Association of
Electrical Inspectors, or both the "Commercial Electrical
Inspector Certification" and the "Residential Electrical Inspector
Certification" issued by the International Code Council;

(C)  the "Plumbing Inspector Certification" issued by the
International Code Council, or both the "Commercial Plumbing
Inspector Certification" and the "Residential Plumbing Inspector
Certification" issued by the International Code Council; and

(D)  the "Mechanical Inspector Certification" issued by the
International Code Council or both the "Commercial
Mechanical Inspector Certification" and the "Residential
Mechanical Inspector Certification" issued by the International
Code Council.

(b)  Limited Inspector.
Has passed the examination for and maintained as current

one or more of the following national certifications for codes
adopted under these rules:
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(i)  the "Building Inspector Certification" issued by the
International Code Council;

(ii)  the "Electrical Inspector Certification" issued by the
International Code Council or the "General Electrical
Certification" issued by the International Association of
Electrical Inspectors;

(iii)  the "Plumbing Inspector Certification" issued by the
International Code Council;

(iv)  the "Mechanical Inspector Certification" issued by the
International Code Council;

(v) the "Residential Combination Inspector Certification"
issued by the International Code Council;

(vi)  the "Commercial Combination Certification" issued by
the International Code Council;

(vii)  the "Commercial Building Inspector Certification"
issued by the International Code Council;

(viii)  the "Commercial Electrical Inspector Certification"
issued by the International Code Council;

(ix)  the "Commercial Plumbing Inspector Certification"
issued by the International Code Council;

(x)  the "Commercial Mechanical Inspector Certification
issued by the International Code Council;

(xi)  the "Residential Building Inspector Certification"
issued by the International Code Council;

(xii)  the "Residential Electrical Inspector Certification"
issued by the International Code Council;

(xiii)  the "Residential Plumbing Inspector Certification"
issued by the International Code Council;

(xiv)  the "Residential Mechanical Inspector Certification"
issued by the International Code Council;

(xv)  any other special or otherwise limited inspector
certifications used by the International Code Council which
certifications cover a part of the codes adopted under these rules
including but not limited to each of the following: Reinforced
Concrete Special Inspector, Prestressed Concrete Special
Inspector, Structural Masonry Special Inspector, Structural Steel
and Bolting Special Inspection, Structural Welding Special
Inspection, Spray Applied Fire Proofing Special Inspector,
Residential Energy Inspector, Commercial Energy Inspector;

(xvi)  the Certified Welding Inspector Certification issued
by the American Welding Society;

(xvii)  any other certification issued by an agency specified
in Chapter 17 of the IBC or an agency specified in the
referenced standards; or

(xviii)  any combination certification which is based upon
a combination of one or more of the above listed certifications.

(c)  If no qualification is listed in the IBC for a special
inspector, the special inspector may submit his qualifications to
the licensing board for approval.

(4)  Application for License.
(a)  An applicant for licensure shall:
(i)  submit an application in a form prescribed by the

division; and
(ii)  pay a fee determined by the department pursuant to

Section 63J-1-303.
(5)  Code transition provisions.
(a)  If an inspector or applicant obtains a new, renewal or

recertification or replacement national certificate after a new
code or code edition is adopted, the inspector or applicant is
required to obtain that certification under the currently adopted
code or code edition.

(b)  After a new code or new code edition is adopted under
these rules, the inspector is required to re-certify their national
certification to the new code or code edition at the next available
renewal cycle of the national certification.

(c)  If a licensed inspector fails to obtain the national
certification as required in Subsection (a) or (b), their authority
to inspect for the area covered by the national certification
automatically expires at the expiration date of the national

certification that was not obtained as required.
(d)  If an inspector recertifies a national certificate on a

newer edition of the codes adopted before that newer edition is
adopted under these rules, such recertification shall be
considered as a current national certification as required by
these rules.

(e)  If an inspector complies with these transition
provisions, the inspector shall be considered to have a current
national certification as required by these rules.

R156-56-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year cycle applicable to licenses under
Title 58, Chapter 56 is established by rule in Section R156-1-
308.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308.

R156-56-401. Standardized Building Permit Number.
As provided in Section 58-56-19, beginning on January 1,

2007, any agency issuing a permit for construction within the
state of Utah shall use the standardized building permit
numbering which includes the following:

(1)  The permit number shall consist of 12 digits with the
following components in the following order:

(a)  digits one, two and three shall be alphabetical
characters identifying the compliance agency issuing the permit
as specified in the table in Subsection (3);

(b)  digits four and five shall be numerical characters
indicating the year of permit issuance;

(c)  digits six and seven shall be numerical characters
indicating the month of permit issuance;

(d)  digits eight and nine shall be numerical characters
indicating the day of the month on which the permit is issued;
and

(e)  digits ten, eleven and twelve shall be numerical
characters used to distinguish between permits issued by the
agency on the same day.

(2)  When used in addition to a different permit numbering
system, as provided for in Subsection 58-56-19(3)(b), the
standardized building permit number shall be clearly identified
and labeled as the "state permit number" or "Utah permit
number".

(3)  The following table establishes the three digit
alphabetical character for which the compliance agency shall be
identified as provided in Subsection (1)(a):

TABLE
COMPLIANCE AGENCY PERMIT TABLE

FOR STANDARDIZED BUILDING PERMIT
THREE LETTER DESIGNATIONS

Index:
Column 1: City, town, or other compliance agency in
which project is located
Column 2: County in which the city, town, or other
compliance agency is located
Column 3: City, town or other compliance agency
3 digit designation (Designation is shown for cities,
towns, or other compliance agency which issue
building permits. If no designation is shown, the
building permits for the city, town, or other
compliance agency are issued by the county, therefore
the county three digit designation should be used)
Column 4: County 3 digit designation

1                       2            3            4
City, Town,             County      City, Town,  Countyor other 
                         or other     Designa-
Compliance Agency                   Compliance   tion
                                    Agency
                                    Designation
Adamsville              BEAVER                    BVR
Alpine                  UTAH         ALP
Alta                    SALT LAKE    ALT



UAC (As of July 1, 2008) Printed:  September 4, 2008 Page 114

Altamont                DUCHESNE                  DCH
Alton                   KANE                      KAN
Altonah                 DUCHESNE                  DCH
Amalga                  CACHE                     CAC
American Fork           UTAH         AFC
Aneth                   SAN JUAN                  SJC
Angle                   PIUTE                     PIU
Annabella               SEVIER                    SEV
Antimony                GARFIELD                  GRF
Apple Valley            WASHINGTON                WSC
Aragonite               TOOELE                    TOC
Aurora                  SEVIER                    SEV
Austin                  SEVIER                    SEV
Avon                    CACHE                     CAC
Axtell                  SANPETE                   SPC
Bacchus                 SALT LAKE                 SCO
Ballard                 UINTAH       BAL
Bauer                   TOOELE                    TOC
Bear River              BOX ELDER    BRC
Beaver City             BEAVER                    BEA
BEAVER COUNTY                                     BVR
Beaver Dam              BOX ELDER                 BEC
Benjamin                UTAH                      UTA
Benson                  CACHE                     CAC
Beryl                   IRON                      IRO
Bicknell                WAYNE                     WAY
Big Water               KANE         BWM
Birdseye                UTAH                      UTA
Black Rock              MILLARD                   MIL
Blanding                SAN JUAN     BLA
Bloomington Hills       WASHINGTON   STG (part of St.
                                         George)
Bloomington             WASHINGTON   STG (part of St.
                                         George)
Blue Creek              BOX ELDER                 BEC
Bluebell                DUCHESNE                  DCH
Bluff                   SAN JUAN                  SJC
Bluffdale               SALT LAKE    BLU
Bonanza                 UINTAH                    UTC
Boneta                  DUCHESNE                  DCH
Bothwell                BOX ELDER                 BEC
Boulder                 GARFIELD                  GRF
Bountiful               DAVIS        BOU
BOX ELDER COUNTY                                  BEC
Brian Head              IRON         BHT
Bridgeland              DUCHESNE                  DCH
Brigham                 BOX ELDER    BRI
Brighton                SALT LAKE                 SCO
Brookside               WASHINGTON                WSC
Bryce                   GARFIELD                  GRF
Bullfrog                KANE                      KAN
Burmester               TOOELE                    TOC
Burrville               SEVIER                    SEV
CACHE COUNTY                                      CAC
Cache Junction          CACHE                     CAC
Caineville              WAYNE                     WAY
Callao                  JUAB                      JUA
Camp Williams           UTAH                      UTA
Cannonville             GARFIELD                  GRF
CARBON COUNTY                                     CAR
Carbonville             CARBON                    CAR
Castle Dale             EMERY                     EMR
Castle Rock             SUMMIT                    SUM
Castle Valley           GRAND                     GRA
Cedar City              IRON         CEC
Cedar Creek             BOX ELDER                 BEC
Cedar Fort              UTAH         CFT
Cedar Hills             UTAH         CDH
Cedar Mountain          TOOELE                    TOC
Cedar Springs           BOX ELDER                 BEC
Cedar Valley            UTAH                      UTA
Cedarview               DUCHESNE                  DCH
Center Creek            WASATCH                   WAC
Centerfield             SANPETE                   SPC
Centerville             DAVIS        CEV
Central                 SEVIER                    SEV
Central                 WASHINGTON                WSC
Central Valley          SEVIER                    SEV
Charleston              WASATCH      CHA
Chester                 SANPETE                   SPC
Christinburg            SANPETE                   SPC
Christmas Meadows       SUMMIT                    SUM
Church Wells            KANE                      KAN
Circleville             PIUTE        CIR
Cisco                   GRAND                     GRA
Clarkston               CACHE                     CAC
Clawson                 EMERY                     EMR
Clear Lake              MILLARD                   MIL
Clearcreek              BOX ELDER                 BEC

Clearcreek              CARBON                    CAR
Clearfield              DAVIS        CLE
Cleveland               EMERY                     EMR
Clinton                 DAVIS        CLI
Clive                   TOOELE                    TOC
Clover                  TOOELE       RUV (became Rush
                                         Valley)
Coalville               SUMMIT       COA
College Ward            CACHE                     CAC
Collinston              BOX ELDER                 BEC
Colton                  UTAH                      UTA
Copperton               SALT LAKE                 SCO
Corinne                 BOX ELDER    COR
Cornish                 CACHE                     CAC
Cottonwood              SALT LAKE                 SCO
Cottonwood Heights      SALT LAKE    CHC
Cove                    CACHE                     CAC
Cove Fort               MILLARD                   MIL
Crescent                SALT LAKE                 SCO
Crescent Junction       GRAND                     GRA
Croyden                 MORGAN                    MRG
DAGGETT COUNTY                                    DAG
Dameron Valley          WASHINGTON                WSC
Daniels                 WASATCH      DAN
DAVIS COUNTY                                      DAV
Deer Creek              WASATCH                   WAC
Delle                   TOOELE                    TOC
Delta                   MILLARD      DEL
Deseret                 MILLARD                   MIL
Deseret Mound           IRON                      IRO
Devils Slide            MORGAN                    MRG
Deweyville              BOX ELDER    DEW
Diamond Valley          WASHINGTON                WSC
Div of Facilities
 Construction and Mgmt  (statewide)  FCM
Dividend                UTAH                      UTA
Draper                  SALT LAKE    DRA
Draper City South       UTAH                      UTA
Duchesne City           DUCHESNE     DUC
DUCHESNE COUNTY                                   DCH
Duck Creek              KANE                      KAN
Dugway (Federal)        TOOELE       XXX
Dutch John              DAGGETT                   DAG
Eagle Mountain          UTAH         EMC
East Carbon             CARBON       ECC
East Green River        GRAND                     GRA
East Millcreek          SALT LAKE                 SCO
Eastland                SAN JUAN                  SJC
Echo                    SUMMIT                    SUM
Eden                    WEBER                     WEB
Elk Ridge               UTAH         ERC
Elberta                 UTAH                      UTA
Elmo                    EMERY                     EMR
Elsinore                SEVIER                    SEV
Elwood                  BOX ELDER    ELW
Emery City              EMERY        EME
EMERY COUNTY                                      EMR
Emory                   SUMMIT                    SUM
Enoch                   IRON         ENO
Enterprise              WASHINGTON   ENT
Ephraim                 SANPETE                   SPC
Erda                    TOOELE                    TOC
Escalante               GARFIELD                  GRF
Eskdale                 MILLARD                   MIL
Etna                    BOX ELDER                 BEC
Eureka                  JUAB         EUR
Fairfield               UTAH                      UTA
Fairmont                SEVIER                    SEV
Fairview                SANPETE                   SPC
Farmington              DAVIS        FAR
Farr West               WEBER        FAW
Faust                   TOOELE                    TOC
Fayette                 SANPETE                   SPC
Ferron                  EMERY                     EMR
Fielding                BOX ELDER    FIE
Fillmore                MILLARD      FIL
Flowell                 MILLARD                   MIL
Fort Duchesne           UINTAH                    UTC
Fountain Green          SANPETE                   SPC
Francis                 SUMMIT       FRA
Freedom                 SANPETE                   SPC
Freeport Circle         DAVIS                     DAV
Fremont                 WAYNE                     WAY
Fremont Junction        SEVIER                    SEV
Fruit Heights           DAVIS        FRU
Fruitland               DUCHESNE                  DCH
Fry Canyon              SAN JUAN                  SJC
Gandy                   MILLARD                   MIL
Garden City             RICH         GAR
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Garfield                SALT LAKE                 SCO
GARFIELD COUNTY                                   GRF
Garland                 BOX ELDER    GRL
Garrison                MILLARD                   MIL
Geneva                  UTAH         GEV
Genola                  UTAH         GEN
Glendale                KANE                      KAN
Glenwood                SEVIER                    SEV
Goldhill                TOOELE                    TOC
Goshen                  UTAH         GOS
Grafton                 WASHINGTON   ROC (part of Rock-
                                         ville)
GRAND COUNTY                         GRA
Granite                 SALT LAKE                 SCO
Grantsville             TOOELE       GTV
Green River             EMERY                     EMR
Greenville              BEAVER                    BVR
Greenwich               PIUTE                     PIU
Greenwood               MILLARD                   MIL
Grouse Creek            BOX ELDER                 BEC
Grover                  WAYNE                     WAY
Gunlock                 WASHINGTON                WSC
Gunnison                SANPETE                   SPC
Gusher                  UINTAH                    UTC
Hailstone               WASATCH                   WAC
Halls Crossing          SAN JUAN                  SJC
Hamilton Fort           IRON                      IRO
Hamlin Valley           IRON                      IRO
Hanksville              WAYNE                     WAY
Hanna                   DUCHESNE                  DCH
Harrisville             WEBER        HAR
Hatch                   GARFIELD                  GRF
Hatton                  MILLARD                   MIL
Heber                   WASTACH      HEB
Helper                  CARBON                    CAR
Henefer                 SUMMIT       HEN
Henrieville             GARFIELD                  GRF
Herriman                SALT LAKE    HER
Hiawatha                CARBON                    CAR
Hideway Valley          SANPETE                   SPC
Highland                UTAH         HIG
Hildale                 WASHINGTON   HIL
Hinckley                MILLARD      HIN
Hite                    SAN JUAN                  SJC
Holden                  MILLARD      HOL
Holladay                SALT LAKE    HOD
Honeyville              BOX ELDER    HON
Hooper                  WEBER        HOO
Hot Springs             BOX ELDER                 BEC
Hovenweep Mountain      SAN JUAN                  SJC
Howell                  BOX ELDER    HPW
Hoytsville              SUMMIT                    SUM
Huntington              EMERY                     EMR
Huntsville              WEBER        HTV
Hurricane               WASHINGTON   HUR
Hyde Park               CACHE        HPC
Hyrum                   CACHE                     CAC
Ibapah                  TOOELE                    TOC
Indianola               SANPETE                   SPC
Ioka                    DUCHESNE                  DCH
IRON COUNTY                                       IRO
Iron Springs            IRON                      IRO
Ivins                   WASHINGTON   INI
Jensen                  UINTAH                    UTC
Jericho                 JUAB                      JUA
Joseph                  SEVIER                    SEV
JUAB COUNTY                                       JUA
Junction                PIUTE        JUN
Kamas                   SUMMIT       KAM
Kanab                   KANE         KNB
Kanarraville            IRON                      IRO
KANE COUNTY                                       KAN
Kaneville               WEBER                     WEC
Kanosh                  MILLARD      KNS
Kayenta                 WASHINGTON   INI (part of Ivins)
Kaysville               DAVIS        KAY
Kearns                  SALT LAKE                 SCO
Keetley                 WASATCH                   WAC
Kelton                  BOX ELDER                 BEC
Kenilworth              CARBON                    CAR
Kingston                PIUTE        KIN
Knolls                  TOOELE                    TOC
Koosharem               SEVIER                    SEV
La Sal                  SAN JUAN                  SJC
La Verkin               WASHINGTON   LAV
Lake Powell             SAN JUAN                  SJC
Lakepoint               TOOELE                    TOC
Lakeshore               UTAH                      UTA
Lakeside                BOX ELDER                 BEC

Laketown                RICH                      RIC
Lakeview                UTAH                      UTA
Lapoint                 UINTAH                    UTC
Lark                    SALT LAKE                 SCO
Lawrence                EMERY                     EMR
Layton                  DAVIS        LAY
Leamington              MILLARD      LEA
Leeds                   WASHINGTON   LEE
Leeton                  UINTAH                    UTC
Lehi                    UTAH         LEH
Leland                  UTAH                      UTA
Leota                   UINTAH                    UTC
Levan                   JUAB         LEV
Lewiston                CACHE        LEW
Liberty                 WEBER                     WEC
Lincoln                 TOOELE                    TOC
Lindon                  UTAH         LIN
Little Mountain         WEBER                     WEC
Littleton               MORGAN                    MRG
Loa                     WAYNE        LOA
Logan                   CACHE        LOG
Long Valley             KANE                      KAN
Losepa                  TOOELE                    TOC
Low                     TOOELE                    TOC
Lucin                   BOX ELDER                 BEC
Lund                    IRON                      IRO
Lyman                   WAYNE                     WAY
Lynn                    BOX ELDER                 BEC
Lynndyl                 MILLARD      LYN
Madsen                  BOX ELDER                 BEC
Maeser                  UINTAH                    UTC
Magna                   SALT LAKE                 SCO
Mammoth                 JUAB                      JUA
Manderfield             BEAVER                    BVR
Manila                  DAGGETT      MNL
Manti                   SANPETE                   SPC
Mantua                  BOX ELDER    MNT
Mapleton                UTAH         MAP
Marion                  SUMMIT                    SUM
Marriott-Slaterville    WEBER        MSC
Marysvale               PIUTE        MAR
Mayfield                SANPETE                   SPC
Meadow                  MILLARD      MEA
Meadowville             RICH                      RIC
Mendon                  CACHE        MEN
Mexican Hat             SAN JUAN                  SJC
Middleton               WASHINGTON   STG (part of St.
                                         George)
Midvale                 SALT LAKE    MID
Midway                  WASATCH      MWC
Milburn                 SANPETE                   SPC
Milford                 BEAVER       MLF
Mill Fork               UTAH                      UTA
MILLARD COUNTY                                    MIL
Mills                   JUAB                      JUA
Mills Junction          TOOELE                    TOC
Millville               CACHE                     CAC
Milton                  MORGAN                    MRG
Minersville             BEAVER                    BVR
Moab                    GRAND        MOA
Modena                  IRON                      IRO
Mohrland                EMERY                     EMR
Molen                   EMERY                     EMR
Mona                    JUAB         MON
Monarch                 DUCHESNE                  DCH
Monroe                  SEVIER                    SEV
Montezuma Creek         SAN JUAN                  SJC
Monticello              SAN JUAN     MNC
Monument Valley         SAN JUAN                  SJC
Moore                   EMERY                     EMR
Morgan City             MORGAN       MOR
MORGAN COUNTY                                     MRG
Moroni                  SANPETE                   SPC
Mt Carmel               KANE                      KAN
Mt Emmons               DUCHESNE                  DCH
Mt Green                MORGAN                    MRG
Mt Home                 DUCHESNE                  DCH
Mt Olympus              SALT LAKE                 SCO
Mt Pleasant             SANPETE                   SPC
Mt Sterling             CACHE                     CAC
Murray                  SALT LAKE    MUR
Myton                   DUCHESNE                  DCH
Naples                  UINTAH       NAP
National                CARBON                    CAR
Navaho Lake             DUCHESNE                  DCH
Neola                   DUCHESNE                  DCH
Nephi                   JUAB         NEP
New Harmony             WASHINGTON                WSC
Newcastle               IRON                      IRO
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Newton                  CACHE        NEW
Nibley                  CACHE        NIB
North Logan             CACHE        NLC
North Ogden             WEBER        NOC
North Salt Lake         DAVIS        NSL
Oak City                MILLARD      OAK
Oakley                  SUMMIT       OKL
Oasis                   MILLARD                   MIL
Ogden                   WEBER        OGD
Ogden City School Dist  WEBER        OSD
Ophir                   TOOELE       OPH
Orangeville             EMERY        ORA
Orderville              KANE                      KAN
Orem                    UTAH         ORE
Orrey                   WAYNE                     WAY
Ouray                   UINTAH                    UTC
Palmyra                 UTAH                      UTA
Panguitch               GARFIELD                  GRF
Paradise                CACHE                     CAC
Paragonah               IRON                      IRO
Park City               SUMMIT       PAC
Park City East          WASATCH                   WAC
Park Valley             BOX ELDER                 BEC
Parowan                 IRON                      IRO
Partoun                 JUAB                      JUA
Payson                  UTAH         PAY
Penrose                 BOX ELDER                 BEC
Peoa                    SUMMIT                    SUM
Perry                   BOX ELDER    PER
Petersboro              CACHE                     CAC
Peterson                MORGAN                    MRG
Pickleville             RICH                      RIC
Pigeon Hollow Junction  SANPETE                   SPC
Pine Valley             WASHINGTON                WSC
Pineview                SUMMIT                    SUM
Pinto                   WASHINGTON                WSC
Pintura                 WASHINGTON                WSC
PIUTE COUNTY                                      PIU
Plain City              WEBER        PLA
Pleasant Grove          UTAH         PGC
Pleasant View           WEBER        PVC
Plymouth                BOX ELDER    PLY
Portage                 BOX ELDER                 BEC
Porterville             MORGAN                    MRG
Price                   CARBON       PRI
Promontory              BOX ELDER                 BEC
Providence              CACHE        PRV
Provo                   UTAH         PRO
Provo Canyon            UTAH                      UTA
Randlett                UINTAH                    UTC
Randolph                RICH         RAN
Redmond                 SEVIER       RED
Redmonton               BOX ELDER                 BEC
RICH COUNTY                                       RIC
Richfield               SEVIER       RCF
Richmond                CACHE                     CAC
Richville               MORGAN                    MRG
River Heights           CACHE                     CAC
Riverdale               WEBER        RVD
Riverside               BOX ELDER                 BEC
Riverton                SALT LAKE    RVT
Rockville               WASHINGTON   ROC
Rocky Ridge Town        JUAB         ROR
Roosevelt               DUCHESNE     ROO
Rosette                 BOX ELDER                 BEC
Round Valley            RICH                      RIC
Roy                     WEBER        ROY
Rubys Inn               GARFIELD                  GRF
Rush Valley             TOOELE       RUV
Sage Creek Junction     RICH                      RIC
Salem                   UTAH         SLM
Salina                  SEVIER                    SEV
Salt Lake City          SALT LAKE    SLC
SALT LAKE COUNTY                                  SCO
Salt Lake Suburban
 Sanitary District #1   SALT LAKE    SSD
Salt Springs            TOOELE                    TOC
Samak                   SUMMIT                    SUM
SAN JUAN COUNTY                                   SJC
Sandy                   SALT LAKE    SAN
SANPETE COUNTY                                    SPC
Santa Clara             WASHINGTON   SAC
Santaquin               UTAH         STQ
Saratoga Springs        UTAH         SRT
Scipio                  MILLARD      SCI
Scofield                CARBON                    CAR
Sevier                  SEVIER                    SEV
SEVIER COUNTY                                     SEV
Shivwits (Federal)      WASHINGTON   YYY

Sigurd                  SEVIER                    SEV
Silver City             JUAB                      JUA
Silver Creek Junction   SUMMIT                    SUM
Silver Fork             SALT LAKE                 SCO
Silver Reef             WASHINGTON   LEE (part of Leeds)
Smithfield              CACHE        SMI
Snowbird                SALT LAKE                 SCO
Snowville               BOX ELDER    SNO
Snyderville             SUMMIT                    SUM
Soldier Summit          WASATCH                   WAC
South Jordan            SALT LAKE    SOJ
South Ogden             WEBER        SOO
South Salt Lake         SALT LAKE    SSL
South Weber             DAVIS        SWC
Spanish Fork            UTAH         SFC
Spring City             SANPETE                   SPC
Spring Glen             CARBON                    CAR
Spring Lake             UTAH                      UTA
Springdale              WASHINGTON   SPD
Springville             UTAH         SPV
St George               WASHINGTON   STG
St John                 TOOELE       RUV  (became Rush
                                          Valley)
Standrod                BOX ELDER                 BEC
Stansbury Park          TOOELE                    TOC
Sterling                SANPETE                   SPC
Stockmore               DUCHESNE                  DCH
Stockton                TOOELE       STO
Stoddard                MORGAN                    MRG
Sugarville              MILLARD                   MIL
Summit                  IRON                      IRO
SUMMIT COUNTY                                     SUM
Summit Park             SUMMIT                    SUM
Summit Point            SAN JUAN                  SJC
Sundance                UTAH                      UTA
Sunnyside               CARBON                    CAR
Sunset                  DAVIS        SUN
Sutherland              MILLARD                   MIL
Swan Creek              TOOELE                    TOC
Syracuse                DAVIS        SYR
Tabiona                 DUCHESNE                  DCH
Talmage                 DUCHESNE                  DCH
Taylor                  WEBER                     WEC
Taylorsville            SALT LAKE    TAY
Teasdale                WAYNE                     WAY
Thatcher                BOX ELDER    THA
Thistle                 UTAH                      UTA
Thompson Springs        GRAND                     GRA
Ticaboo                 GARFIELD                  GRF
Timpe                   TOOELE                    TOC
Tintic                  JUAB                      JUA
Tooele City             TOOELE       TOO
TOOELE COUNTY                                     TOC
Toquerville             WASHINGTON   TOQ
Torrey                  WAYNE                     WAY
Tremonton               BOX ELDER    TRE
Trenton                 CACHE                     CAC
Tridell                 UINTAH                    UTC
Tropic                  GARFIELD                  GRF
Trout Creek             JUAB                      JUA
Tucker                  UTAH                      UTA
Ucolo                   SAN JUAN                  SJC
Uintah                  WEBER        UIN
UINTAH COUNTY                                     UTC
Upalco                  DUCHESNE                  DCH
Upton                   SUMMIT                    SUM
UTAH COUNTY                                       UTA
Uvada                   IRON                      IRO
Venice                  SEVIER                    SEV
Vernal                  UINTAH       VER
Vernon                  TOOELE                    TOC
Veyo                    WASHINGTON                WSC
Vineyard                UTAH         VIN
Virgin                  WASHINGTON   VIR
Wahsatch                SUMMIT                    SUM
Wales                   SANPETE                   SPC
Wallsburg               WASATCH                   WAC
Wanship                 SUMMIT                    SUM
Warren                  WEBER                     WEC
WASATCH COUNTY                                    WAC
Washington City         WASHINGTON   WAS
Washakie                BOX ELDER                 BEC
Washington Terrace      WEBER        WAT
WASHINGTON COUNTY                                 WSC
WAYNE COUNTY                                      WAY
WEBER COUNTY                                      WEC
Webster Cove Junction   CACHE                     CAC
Wellington              CARBON                    CAR
Wellsville              CACHE                     CAC
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Wendover                TOOELE       WEN
West Bountiful          DAVIS        WEB
West Haven              WEBER        WEH
West Jordan             SALT LAKE    WEJ
West Point              DAVIS        WEP
West Valley             SALT LAKE    WVC
West Warren             WEBER                     WEC
West Weber              WEBER                     WEC
Westwater               GRAND                     GRA
Whiterocks              UINTAH                    UTC
Widtsoe Junction        GARFIELD                  GRF
Wildwood                UTAH                      UTA
Willard                 BOX ELDER    WIL
Wilson                  WEBER                     WEC
Wins                    WASHINGTON                WSC
Woodland Hills          UTAH         WHO
Woodland                SUMMIT                    SUM
Woodruff                RICH                      RIC
Woodrow                 MILLARD                   MIL
Woods Cross             DAVIS        WXC
Woodside                EMERY                     EMR
Yost                    BOX ELDER                 BEC
Young Ward              CACHE                     CAC
Zane                    IRON                      IRO

R156-56-402.  Standardized Building Permit Content.
As provided in Section 58-56-19, beginning January 1,

2007, any agency issuing a permit for construction within the
state of Utah shall use a permit form that incorporates
standardized building permit content as follows:

(1)  permit number, as set forth in Subsection R156-56-
401(1), shall be printed by typewriter, computer printer or
rubber stamp in the upper right-hand corner of the building
permit in at least 12-point type;

(2)  the name of the owner of the project;
(3)  the name of the original contractor or owner-builder for

the project;
(4)  whether the permit applicant is an original contractor

or owner-builder; and
(5)  street address of the project or a general description of

the project.

R156-56-420.  Administration of Building Code Training
Fund.

In accordance with Subsection 58-56-9(3)(a), the Division
shall use monies received under Subsection 58-56-9(4) to
provide education regarding codes and code amendments to
building inspectors and individuals engaged in construction-
related trades or professions.  The following procedures,
standards and policies are established to apply to the
administration of the fund:

(1)  The Division shall not approve or deny expenditure
requests from the Building Code Training Fund ("the fund")
until the Uniform Building Code Commission (UBCC)
Education Advisory Committee ("the Committee"), created in
accordance with Subsections 58-1-203(1)(f), 58-56-5(10)(d) and
(e), and R156-56-202(1)(a) has considered and made its
recommendations on the requests.

(2)  Appropriate funding expenditure categories include:
(a)  grants in the form of reimbursement funding to the

following organizations which administer code related
educational events, seminars or classes:

(i)  schools, colleges, universities, departments of
universities or other institutions of learning;

(ii)  professional associations or organizations; and
(iii)  governmental agencies.
(b)  costs or expenses incurred as a result of educational

events, seminars or classes directly administered by the
Division;

(c)  expenses incurred for the salary, benefits or other
compensation and related expenses resulting from the
employment of a Board Secretary;

(d)  office equipment and associated administrative
expenses required for the performance of the duties of the Board
Secretary, including but not limited to computer equipment,

telecommunication equipment and costs and general office
supplies; and

(e)  other related expenses as determined by the Division.
(3)  The following procedure shall be used for submission,

review and payment of funding grants:
(a)  A funding grant applicant shall submit a "Tentative

Training Plans and Funding Request Estimate" preferably prior
to the beginning of the fiscal year for budget consideration.

(b)  A funding grant applicant shall submit a completed
"Application for Building Code Training Funds Grant"
preferably a minimum of 15 days prior to the meeting at which
the request is to be considered and prior to the training event on
forms provided for that purpose by the Division.  Applications
received less than 15 days prior to a meeting may be denied.

(c)  A funding grant applicant shall include in its
application a summary and analysis of training costs based upon
the estimated costs of the proposed training.

(d)  Payment of approved funding grants will be made as
reimbursement after the approved event, class, or seminar has
been held and the required receipts, invoices and supporting
documentation have been submitted to the Division.

(4)  The Committee shall consider the following in
determining whether to recommend approval of a proposed
funding request to the Division:

(a)  costs of the facility including:
(i)  the location of a facility or venue to the type of event,

seminar or class;
(ii)  the suitability of said facility or venue with regard to

the anticipated attendance at or in connection with additional
non-funded portions of an event or conference;

(iii)  the duration of the proposed educational event,
seminar or class; and

(iv)  whether the proposed cost of the facility is reasonable
compared to the cost of alternative available facilities;

(b)  the estimated cost for instructor fees including:
(i)  the experience or expertise of the instructor in the

proposed training area;
(ii)  the quality of training based upon events, seminars or

classes that have been previously taught by the instructor;
(iii)  the drawing power of the instructor, meaning the

ability to increase the attendance at the proposed educational
event, seminar or class;

(iv)  travel expenses; and
(v)  whether the proposed cost for the instructor or

instructors is reasonable compared to the costs of similar
educational events, seminars or classes;

(c)  the estimated cost of advertising materials, brochures,
registration and agenda materials including:

(i)  printing costs which may include creative or design
expenses; and

(ii)  whether delivery or mailing costs, including postage
and handling, are reasonable compared to the cost of alternate
available means of delivery;

(d)  other reasonable and comparable cost alternatives for
each proposed expense item; and

(e)  any other information the Committee reasonably
believes may assist in evaluating a proposed expenditure.

(5)  Joint Functions.
(a)  "Joint function" means a proposed event, class, seminar

or program that provides code or code related education and
education or activities in other areas.

(b)  Only the prorated portions of a joint function which
are code and code related education are eligible for a funding
grant.

(c)  In considering a proposed funding request that
involves a joint function, the Committee shall consider whether:

(i)  the expenses subject to funding are reasonably prorated
for the costs directly related to the code and code amendment
education; and
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(ii)  the education being proposed will be reasonable and
successful in the training objective in the context of the entire
program or event.

(6)  Advertising materials, brochures and agenda or training
materials for a funded educational event, seminar or class shall
include a statement which acknowledges that partial funding of
the training program has been provided by the Utah Division of
Occupational and Professional Licensing from the 1% surcharge
funds on all building permits.

R156-56-501.  Administrative Penalties - Unlawful Conduct.
In accordance with Subsections 58-56-9.1 and 58-56-9.5,

unless otherwise ordered by the presiding officer, the following
fine schedule shall apply:

(1)  Engaging in the sale of factory built housing without
being registered.

First offense:  $500
Second offense:  $1,000
(2)  Selling factory built housing within the state as a dealer

without collecting and remitting to the division the fee required
by Section 58-56-17.

First offense:  $500
Second offense:  $1,000
(3)  Acting as a building inspector or representing oneself

to be acting as a building inspector, unless licensed or exempted
from licensure under Title 58, Chapter 56 or using the title
building inspector or any other description, words, letters, or
abbreviation indicating that the person is a building inspector if
the person has not been licensed under Title 58, Chapter 56.

First offense:  $500
Second offense:  $1,000
(4)  Acting as a building inspector beyond the scope of the

license held.
First offense:  $500
Second offense:  $1,000
(5)  Hiring or employing in any manner an unlicensed

person as a building inspector, unless exempted from licensure.
First offense:  $800
Second offense:  $1,600
(6)  Citations shall not be issued for third offenses, except

in extraordinary circumstances approved by the investigative
supervisor.  If a citation is issued for a third offense, the fine is
double the second offense amount, with a maximum amount not
to exceed the maximum fine allowed under Section 58-56-9.5.

(7)  If multiple offenses are cited on the same citation, the
fine shall be determined by evaluating the most serious offense.

(8)  An investigative supervisor may authorize a deviation
from the fine schedule based upon the aggravating or mitigating
circumstances.

(9)  In all cases the presiding officer shall have the
discretion, after a review of the aggravating or mitigating
circumstances, to increase or decrease the fine amount based on
the evidence reviewed.

R156-56-502.  Reserved.
Reserved.

R156-56-601.  Modular Unit Construction and Set-up.
Modular construction and set-up shall be as set forth in

accordance with the following:
(1)  Construction shall be in accordance with the building

standards accepted by the state pursuant to Section 58-56-4.
(2)  The inspection of the construction, modification of or

set-up of a modular unit shall be the responsibility of the local
regulator; however, nothing in these rules shall preclude the
local regulator from entering into an agreement with another
qualified person for the inspection of the unit(s) in the
manufacturing facility.

R156-56-602.  Factory Built Housing Dealer Bonds.
(1)  Pursuant to the provisions of Subsection 58-56-

16(2)(c), a factory built housing dealer shall provide a
registration bond issued by a surety acceptable to the Division
in the amount of $50,000.  An acceptable surety is one that is
listed in the Department of Treasury, Fiscal Service, Circular
570, current revision, entitled "Companies Holding Certificates
of Authority as Acceptable Sureties on Federal Bonds and as
Acceptable Reinsuring Companies".

(2)  The coverage of the registration bond shall include
losses which may occur as the result of the factory built housing
dealer's violation of the unprofessional or unlawful provisions
contained in Title 58, Chapters 1 and 56.

R156-56-603.  Factory Built Housing Dispute Resolution
Program.

(1)  Pursuant to Subsection 58-56-15(1)(f)(i), the dispute
resolution program is defined and clarified as follows:

(a)  Persons having disputes regarding manufactured
housing issues may file a complaint with the Division.

(b)  The Division shall investigate such complaints and as
part of the investigation may take any of the following actions:

(i)  The Division may negotiate with the parties involved
for informal resolution of such complaints.

(ii)  The Division may take any informal or formal action
allowed by any applicable statute including, but not limited to:

(A)  pursuing disciplinary proceedings under Section 58-1-
401;

(B)  pursing civil sanctions under Subsection 58-56-15(2);
and

(C)  referring matters to appropriate criminal prosecuting
agencies and cooperating or assisting with the investigation and
prosecution of cases by such agencies.

(c)  In addition, persons having disputes regarding
manufactured housing issues may also institute civil action.

R156-56-604.  Factory Built Housing Continuing Education
Requirements.

(1)  Pursuant to Subsection 58-56-15(1)(f)(ii), continuing
education required for manufactured housing installation
contractors is defined and clarified as follows:

(a)  the continuing education required by Subsection 58-
55-501(21), which is effective July 1, 2005.

R156-56-701.  Specific Editions of Uniform Building
Standards.

(1)  In accordance with Subsection 58-56-4(3), and subject
to the limitations contained in Subsection (6), (7), and (8), the
following codes are hereby incorporated by reference, which
codes together with any amendments specified under these
rules, are adopted as the construction standards to be applied to
building construction, alteration, remodeling and repair and in
the regulation of building construction, alteration, remodeling
and repair in the state:

(a)  the 2006 edition of the International Building Code
(IBC), including Appendix J promulgated by the International
Code Council shall become effective on January 1, 2007;

(b)  the 2008 edition of the National Electrical Code (NEC)
promulgated by the National Fire Protection Association, to
become effective January 1, 2009;

(c)  the 2006 edition of the International Plumbing Code
(IPC) promulgated by the International Code Council shall
become effective on January 1, 2007;

(d)  the 2006 edition of the International Mechanical Code
(IMC) promulgated by the International Code Council shall
become effective on January 1, 2007;

(e)  the 2006 edition of the International Residential Code
(IRC) promulgated by the International Code Council shall
become effective on January 1, 2007;
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(f)  the 2006 edition of the International Energy
Conservation Code (IECC) promulgated by the International
Code Council shall become effective on January 1, 2007;

(g)  the 2006 edition of the International Fuel Gas Code
(IFGC) promulgated by the International Code Council shall
become effective on January 1, 2007;

(h)  subject to the provisions of Subsection (4), the Federal
Manufactured Housing Construction and Safety Standards Act
(HUD Code) as promulgated by the Department of Housing and
Urban Development and published in the Federal Register as set
forth in 24 CFR parts 3280 and 3282 as revised April 1, 1990;

(i)  subject to the provisions of Subsection (4), Appendix
E of the 2006 edition of the International Residential Code
promulgated by the International Code Council shall become
effective on January 1, 2007;

(j)  subject to the provisions of Subsection (4), the 2005
edition of the NFPA 225 Model Manufactured Home
Installation Standard promulgated by the National Fire
Protection Association shall become effective January 1, 2007;
and

(k)  the 2006 edition of the Utah Wildland Urban Interface
Code (UWUI) promulgated by the International Code Council
together with alternatives or amendments approved by the Utah
Division of Forestry shall be effective July 1, 2008 as an
approved code that may be adopted by the local compliance
agency by local ordinance or other similar action as a local
amendment to the codes listed in this Subsection.

(2)  In accordance with Subsection 58-56-4(4), and subject
to the limitations contained in Subsection 58-56-4(5), the
following codes or standards are hereby incorporated by
reference and approved for use and adoption by a compliance
agency as the construction standards which may be applied to
existing buildings in the regulation of building alteration,
remodeling, repair, removal, seismic evaluation and
rehabilitation in the state:

(a)  the 1997 edition of the Uniform Code for the
Abatement of Dangerous Buildings (UCADB) promulgated by
the International Code Council;

(b)  the 2006 edition of the International Existing Building
Code (IEBC), including its appendix chapters, promulgated by
the International Code Council;

(c)  ASCE 31-03, Seismic Evaluation of Existing
Buildings, promulgated by the American Society of Civil
Engineers;

(d)  Pre-standard and Commentary for the Seismic
Rehabilitation of Buildings (FEMA 356) published by the
Federal Emergency Management Agency (November 2000).

(3)  Amendments adopted by rule to prior editions of the
Uniform Building Standards shall remain in effect until
specifically amended or repealed.

(4)  In accordance with Subsection 58-56-4(2), the
following are hereby adopted as the installation standard for
manufactured housing for new installations or for existing
manufactured or mobile homes which are subject to relocation,
building alteration, remodeling or rehabilitation in the state:

(a)  The manufacturer's installation instruction for the
model being installed shall be the primary standard.

(b)  If the manufacturer's installation instruction for the
model being installed is not available or is incomplete, the
following standards shall be applicable:

(i)  Appendix E of the 2006 edition of the International
Residential Code as promulgated by the International Code
Council for installations defined in Section AE101 of Appendix
E; or

(ii)  If an installation is beyond the scope of the 2006
edition of the International Residential Code as defined in
Section AE101 of Appendix E, then the 2005 edition of the
NFPA 225 Model Manufactured Home Installation Standard
promulgated by the National Fire Protection Association shall

apply.
(c)  The manufacturer, dealer or homeowner shall be

permitted to design for unusual installation of a manufactured
home not provided for in the manufacturer's standard
installation instruction Appendix E of the 2006 edition of the
International Residential Code, or the 2005 edition of the NFPA
225, provided the design is approved in writing by a
professional engineer or architect licensed in Utah.

(d)  For mobile homes built prior to June 15, 1976, the
home shall also comply with the additional installation and
safety requirements specified in Section R156-56-808.

(5)  Pursuant to the Federal Manufactured Home
Construction and Safety Standards Section 604(d), a
manufactured home may be installed in the state of Utah which
does not meet the local snow load requirements as specified in
Subsection R156-56-801; however all such homes which fail to
meet the standards of Subsection R156-56-801 shall have a
protective structure built over the home which meets the
International Building Code and the snow load requirements
under Subsection R156-56-801.

(6)  To the extent that the building codes adopted under
Subsection (1) establish local administrative functions or
establish a method of appeal which pursuant to Section 58-56-8
are designated to be established by the compliance agency, such
provisions are not included in the codes adopted hereunder but
authority over such provisions are reserved to the compliance
agency to establish such provisions.

(7)  To the extent that the building codes adopted under
Subsection (1) establish provisions, standards or references to
other codes which by state statutes are designated to be
established or administered by other state agencies or local city,
town or county jurisdictions, such provisions are not included
in the codes adopted herein but authority over such provisions
are reserved to the agency or local government having authority
over such provisions.  Provisions excluded under this
Subsection include but are not limited to:

(a)  the International Property Maintenance Code;
(b)  the International Private Sewage Disposal Code,

authority over which would be reserved to the Department of
Health and the Department of Environmental Quality;

(c)  the International Fire Code which pursuant to Section
53-7-106 authority is reserved to the Utah Fire Prevention
Board;

(d)  day care provisions which are in conflict with the
Child Care Licensing Act, authority over which is designated to
the Utah Department of Health; and

(e)  wildland urban interface provisions which go beyond
the authority of Subsection 58-56-4(3), authority over which is
designated to the Utah Division of Forestry or to the local
compliance agencies.

(8)  To the extent that the codes adopted under Subsection
(1) establish provisions that exceed the authority granted to the
Division, under the Utah Uniform Building Standards Act, to
adopt codes or amendments to such codes by rulemaking
procedures, such provisions, to the extent such authority is
exceeded, are not included in the codes adopted.

R156-56-702.  Commission Override of the Division.
(1)  In the event that the director of the division rules

contrary to the recommendation of the commission with respect
to the provisions of Subsection 58-56-7(8), the director shall
present his action and the basis for that action at the
commission's next meeting or at a special meeting called by
either the division or the commission.

(2)  The commission may override the division's action by
a two-thirds vote which equals eight votes.

(3)  In the event of a vacancy on the commission, a vote of
a minimum of two-thirds of the existing commissioners must be
obtained to override the division.
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R156-56-703.  Code Amendments.
In accordance with Subsection 58-56-7(1), the procedure

and manner under which requests for amendments to codes shall
be filed with the division and recommended or declined for
adoption are as follows:

(1)  All requests for amendments to any of the uniform
building standards shall be submitted to the division on forms
specifically prepared by the division for that purpose.

(2)  The processing of requests for code amendments shall
be in accordance with division policies and procedures.

R156-56-801.  Statewide Amendments to the IBC.
The following are adopted as amendments to the IBC to be

applicable statewide:
(1)  All references to the ICC Electrical Code are deleted

and replaced with the National Electrical Code adopted under
Subsection R156-56-701(1)(b).

(2)  Section 101.4.1 is deleted and replaced with the
following:

101.4.1 Electrical.  The provisions of the National
Electrical Code (NEC) shall apply to the installation of electrical
systems, including alterations, repairs, replacement, equipment,
appliances, fixtures, fittings and appurtenances thereto.

(3)  Section 106.3.2 is deleted and replaced with the
following:

106.3.2 Previous approval.  If a lawful permit has been
issued and the construction of which has been pursued in good
faith within 180 days after the effective date of the code and has
not been abandoned, then the construction may be completed
under the code in effect at the time of the issuance of the permit.

(4)  In Section 109, a new section is added as follows:
109.3.5 Weather-resistive barrier and flashing.  An

inspection shall be made of the weather-resistive barrier as
required by Section 1403.2 and flashing as required by Section
1405.3 to prevent water from entering the weather-resistant
exterior wall envelope.

The remaining sections will be renumbered as follows:
109.3.6 Lath or gypsum board inspection
109.3.7 Fire-resistant penetrations
109.3.8 Energy efficiency inspections
109.3.9 Other inspections
109.3.10 Special inspections
109.3.11 Final inspection.
(5)  Section 114.1 is deleted and replaced with the

following:
114.1 Authority. Whenever the building official finds any

work regulated by this code being performed in a manner either
contrary to the provisions of this code or other pertinent laws or
ordinances or dangerous or unsafe, the building official is
authorized to stop work.

(6)  In Section 202, the definition for Assisted Living
Facility is deleted and replaced with the following:

ASSISTED LIVING FACILITY.  See Section 308.1.1.
(7)  Section 305.2 is deleted and replaced with the

following:
305.2 Day care.  The building or structure, or portion

thereof, for educational, supervision, child day care centers, or
personal care services of more than four children shall be
classified as a Group E occupancy.  See Section 421 for special
requirements for Group E child day care centers.

Exception: Areas used for child day care purposes with a
Residential Certificate, Family License or Family Group License
may be located in a Group R-2 or R-3 occupancy as provided in
Section 310.1 or shall comply with the International Residential
Code in accordance with Section 101.2.

Child day care centers providing care for more than 100
children 2 1/2 years or less of age shall be classified as Group I-
4.

(8)  In Section 308 the following definitions are added:

308.1.1 Definitions.  The following words and terms shall,
for the purposes of this section and as used elsewhere in this
code, have the meanings shown herein.

TYPE I ASSISTED LIVING FACILITY.  A residential
facility licensed by the Utah Department of Health that provides
a protected living arrangement for ambulatory, non-restrained
persons who are capable of achieving mobility sufficient to exit
the facility without the assistance of another person.

TYPE II ASSISTED LIVING FACILITY.  A residential
facility licensed by the Utah Department of Health that provides
an array of coordinated supportive personal and health care
services to residents who meet the definition of semi-
independent.

SEMI-INDEPENDENT.  A person who is:
A.  Physically disabled but able to direct his or her own

care; or
B.  Cognitively impaired or physically disabled but able to

evacuate from the facility with the physical assistance of one
person.

RESIDENTIAL TREATMENT/SUPPORT ASSISTED
LIVING FACILITY. A residential treatment/support assisted
living facility which creates a group living environment for four
or more residents licensed by the Utah Department of Human
Services, and provides a protected living arrangement for
ambulatory, non-restrained persons who are capable of
achieving mobility sufficient to exit the facility without the
physical assistance of another person.

(9)  Section 308.2 is deleted and replaced with the
following:

308.2 Group I-1.  This occupancy shall include buildings,
structures, or parts thereof housing more than 16 persons, on a
24-hour basis, who because of age, mental disability or other
reasons, live in a supervised residential environment that
provides personal care services.  The occupants are capable of
responding to an emergency situation without physical
assistance from staff.  This group shall include, but not be
limited to, the following: residential board and care facilities,
type I assisted living facilities, residential treatment/support
assisted living facility, half-way houses, group homes,
congregate care facilities, social rehabilitation facilities, alcohol
and drug centers and convalescent facilities.  A facility such as
the above with five or fewer persons shall be classified as a
Group R-3 or shall comply with the International Residential
Code in accordance with Section 101.2.  A facility such as
above, housing at least six and not more than 16 persons, shall
be classified as a Group R-4.

(10)  Section 308.3 is deleted and replaced with the
following:

308.3 Group I-2.  This occupancy shall include buildings
and structures used for medical, surgical, psychiatric, nursing or
custodial care on a 24-hour basis of more than three persons
who are not capable of self-preservation.  This group shall
include, but not be limited to the following: hospitals, nursing
homes (both intermediate care facilities and skilled nursing
facilities), mental hospitals, detoxification facilities, ambulatory
surgical centers with two or more operating rooms where care
is less than 24 hours, outpatient medical care facilities for
ambulatory patients (accommodating more than five such
patients in each tenant space) which may render the patient
incapable of unassisted self-preservation, and type II assisted
living facilities.  Type II assisted living facilities with five or
fewer persons shall be classified as a Group R-4.  Type II
assisted living facilities as defined in 308.1.1 with at least six
and not more than sixteen residents shall be classified as a
Group I-1 facility.

(11)  Section 308.3.1 is deleted and replaced with the
following:

308.3.1 Child care facility.  A child care facility that
provides care on a 24 hour basis to more than four children 2
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1/2 years of age or less shall be classified as Group I-2.
(12)  Section 308.5 is deleted and replaced with the

following:
308.5  Group I-4, day care facilities.  This group shall

include buildings and structures occupied by persons of any age
who receive custodial care less than 24 hours by individuals
other than parents or guardians, relatives by blood, marriage, or
adoption, and in a place other than the home of the person cared
for.  A facility such as the above with four or fewer persons shall
be classified as an R-3 or shall comply with the International
Residential Code in accordance with Section 101.2.  Places of
worship during religious functions and Group E child day care
centers are not included.

(13)  Section 308.5.2 is deleted and replaced with the
following:

308.5.2 Child care facility.  A facility that provides
supervision and personal care on less than a 24 hour basis for
more than 100 children 2 1/2 years of age or less shall be
classified as Group I-4.

(14)  Section 310.1 is deleted and replaced with the
following:

310.1 Residential Group "R". Residential Group R
includes, among others, the use of a building or structure, or a
portion thereof, for sleeping purposes when not classed as an
Institutional Group I.  Residential occupancies shall include the
following:

R-1:  Residential occupancies where the occupants are
primarily transient in nature (less than 30 days) including:
Boarding Houses (transient) and congregate living facilities,
Hotels (transient), and Motels (transient).

Exception: Boarding houses and congregate living facilities
accommodating 10 persons or less shall be classified as a
Residential Group R-3 or shall comply with the International
Residential Code in accordance with Section 101.2.

R-2:  Residential occupancies containing sleeping units or
more than two dwelling units where the occupants are primarily
permanent in nature, including: Apartment Houses, Boarding
houses (not transient) and congregate living facilities, Convents,
Dormitories, Fraternities and Sororities, Monasteries, Vacation
timeshare properties, Hotels (non transient), and Motels (non
transient).

Exception: Boarding houses and congregate living facilities
accommodating 10 persons or less shall be classified as a
Residential Group R-3 or shall comply with the International
Residential Code in accordance with Section 101.2.

R-3:  Residential occupancies where the occupants are
primarily permanent in nature and not classified as R-1, R-2, R-
4 or I and where buildings do not contain more than two
dwelling units, as applicable in Section 101.2, or adult and child
care facilities that provide accommodations for five or fewer
persons of any age for less than 24 hours. Adult and child care
facilities that are within a single family home are permitted to
comply with the International Residential Code in accordance
with Section 101.2.  Areas used for day care purposes may be
located in a residential dwelling unit under all of the following
conditions:

1.  Compliance with the Utah Administrative Code, R710-
8, Day Care Rules, as enacted under the authority of the Utah
Fire Prevention Board.

2.  Use is approved by the State Department of Health, as
enacted under the authority of the Utah Child Care Licensing
Act, UCA, Sections 26-39-101 through 26-39-110, and in any
of the following categories:

a. Utah Administrative Code, R430-50, Residential
Certificate Child Care Standards.

b. Utah Administrative Code, R430-90, Licensed Family
Child Care.

3. Compliance with all zoning regulations of the local
regulator.

R-4:  Residential occupancies shall include buildings
arranged for occupancy as Residential Care/Assisted Living
Facilities or Residential Treatment/Support Assisted Living
Facilities including more than five but not more than 16
occupants, excluding staff.

Group R-4 occupancies shall meet the requirements for
construction as defined for Group R-3 except as otherwise
provided for in this code or shall comply with the International
Residential Code in accordance with Section 101.2.

(15)  In Section 310.2 the definition for Residential
Care/Assisted Living Facilities is deleted and replaced with the
following:

See Section 308.1.1.
(16)  A new section 421 is added as follows:
Section 421 Group E Child Day Care Centers. Group E

child day care centers shall comply with Section 421.
421.1 Location at grade. Group E child day care centers

shall be located at the level of exit discharge.
Exception: Child day care spaces for children over the age

of 24 months may be located on the second floor of buildings
equipped with automatic fire protection throughout and an
automatic fire alarm system.

421.2 Egress. All Group E child day care spaces with an
occupant load of more than 10 shall have a second means of
egress.  If the second means of egress is not an exit door leading
directly to the exterior, the room shall have an emergency
escape and rescue window complying with Section 1026.

(17)  In Section 504.2 a new section is added as follows:
504.2.1 Notwithstanding the exceptions to Section 504.2,

Group I-2 Assisted Living Facilities shall be allowed to be two
stories of Type V-A construction when all of the following
apply:

1.  All secured units are located at the level of exit
discharge in compliance with Section 1008.1.8.3 as amended;

2.  The total combined area of both stories shall not exceed
the total allowable area for a one-story building; and

3.  All other provisions that apply in Section 407 have been
provided.

(18)  In Section 707.14.1 Exception 4 is deleted.
(19)  In Section (F)902, the definition for record drawings

is deleted and replaced with the following:
(F)RECORD DRAWINGS.  Drawings ("as builts") that

document all aspects of a fire protection system as installed.
(20)  In Section (F)903.2.3 condition 2 is deleted and

replaced with the following:
2.  Where a Group F-1 fire area is located more than three

stories above the lowest level of fire department vehicle access;
or

(21)  In Section (F)903.2.6 condition 2 is deleted and
replaced with the following:

2.  Where a Group M fire area is located more than three
stories above the lowest level of fire department vehicle access;
or

(22)  Section (F)903.2.7 is deleted and replaced with the
following:

(F)903.2.7 Group R.  An automatic sprinkler system
installed in accordance with Section 903.3 shall be provided
throughout all buildings with a Group R fire area.

Exceptions:
1.  Detached one- and two-family dwellings and multiple

single-family dwellings (townhouses) constructed in accordance
with the International Residential Code For One- and Two-
Family Dwellings.

2.  Group R-4 fire areas not more than 4,500 gross square
feet and not containing more than 16 residents, provided the
building is equipped throughout with an approved fire alarm
system that is interconnected and receives it primary power from
the building wiring and a commercial power system.

(23)  In Section F903.2.8 condition 2 is deleted and
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replaced with the following:
2.  Where a Group S-1 fire area is located more than three

stories above the lowest level of fire department vehicle access;
or

(24)  Section (F)903.2.9 is deleted and replaced with the
following:

(F)903.2.9 Group S-2.  An automatic sprinkler system shall
be provided throughout buildings classified as parking garages
in accordance with Section 406.2 or where located beneath other
groups.

Exception 1: Parking garages of less than 5,000 square feet
(464 m )accessory to Group R-3 occupancies.2

Exception 2: Open parking garages not located beneath
other groups if one of the following conditions is met:

a.  Access is provided for fire fighting operations to within
150 feet (45,720 mm) of all portions of the parking garage as
measured from the approved fire department vehicle access; or

b.  Class I standpipes are installed throughout the parking
garage.

(25)  In Section (F)903.2.9.1 the last clause "where the fire
area exceeds 5,000 square feet (464 m )" is deleted.2

(26)  Section (F)904.11 and Subsections (F)904.11.3,
(F)904.11.3.1, (F)904.11.4 and (F)904.11.4.1 are deleted and
replaced with the following:

(F)904.11 Commercial cooking systems.  The automatic
fire-extinguishing system for commercial cooking systems shall
be of a type recognized for protection of commercial cooking
equipment and exhaust systems of the type and arrangement
protected. Pre-engineered automatic extinguishing systems shall
be tested in accordance with UL 300 and listed and labeled for
the intended application.  The system shall be installed in
accordance with this code, its listing and the manufacturer's
installation instructions.  Automatic fire-extinguishing systems
shall be installed in accordance with the referenced standard for
wet-chemical extinguishing systems, NFPA 17A.

Exception: Factory-built commercial cooking recirculating
systems that are tested in accordance with UL 710B and listed,
labeled and installed in accordance with Section 304.1 of the
International Mechanical Code.

(Subsections (F)904.11.1 and (F)904.11.2 remain
unchanged.

(27)  Section (F)907.2.10 is deleted and replaced with the
following:

(F)907.2.10 Single- and multiple-station alarms. Listed
single- and multiple-station smoke alarms complying with U.L.
217 shall be installed in accordance with the provision of this
code and the household fire-warning equipment provision of
NFPA 72.  Listed single- and multiple-station carbon monoxide
detectors shall comply with U.L. 2034 and shall be installed in
accordance with the provisions of this code and NFPA 720.

(F)907.2.10.1 Smoke alarms. Single- or multiple-station
smoke alarms shall be installed in the locations described in
Sections (F)907.2.10.1.1 through (F)907.2.10.1.3.

(F)907.2.10.1.1 Group R-1. Single- or multiple-station
smoke alarms shall be installed in all of the following locations
in Group R-1:

1.  In sleeping areas.
2.  In every room in the path of the means of egress from

the sleeping area to the door leading from the sleeping unit.
3.  In each story within the sleeping unit, including

basements.  For sleeping units with split levels and without an
intervening door between the adjacent levels, a smoke alarm
installed on the upper level shall suffice for the adjacent lower
level provided that the lower level is less than one full story
below the upper level.

(F)907.2.10.1.2 Groups R-2, R-3, R-4 and I-1. Single- or
multiple-station smoke alarms shall be installed and maintained
in Groups R-2, R-3, R-4 and I-1, regardless of occupant load at
all of the following locations:

1.  On the ceiling or wall outside of each separate sleeping
area in the immediate vicinity of bedrooms.

2.  In each room used for sleeping purposes.
3.  In each story within a dwelling unit, including

basements and cellars but not including crawl spaces and
uninhabitable attics.  In dwellings or dwelling units with split
levels and without an intervening door between the adjacent
levels, a smoke alarm installed on the upper level shall suffice
for the adjacent lower level provided that the lower level is less
than one full story below the upper level.

(F)907.2.10.1.3 Group I-1. Single- or multiple-station
smoke alarms shall be installed and maintained in sleeping areas
in occupancies in Group I-1.

Exception:  Single- or multiple-station smoke alarms shall
not be required where the building is equipped throughout with
an automatic fire detection system in accordance with Section
(F)907.2.6.

(F)907.2.10.2 Carbon monoxide alarms. Carbon monoxide
alarms shall be installed on each habitable level of a dwelling
unit or sleeping unit in Groups R-2, R-3, R-4 and I-1 equipped
with fuel burning appliances.

(F)907.2.10.3. Power source. In new construction, required
alarms shall receive their primary power from the building
wiring where such wiring is served from a commercial source
and shall be equipped with a battery backup.  Alarms shall emit
a signal when the batteries are low.  Wiring shall be permanent
and without a disconnecting switch other than as required for
overcurrent protection.

Exception: Alarms are not required to be equipped with
battery backup in Group R-1 where they are connected to an
emergency electrical system.

(F)907.2.10.4 Interconnection. Where more than one alarm
is required to be installed with an individual dwelling unit in
Group R-2, R-3, or R-4, or within an individual sleeping unit in
Group R-1, the alarms shall be interconnected in such a manner
that the activation of one alarm will activate all of the alarms in
the individual unit. The alarm shall be clearly audible in all
bedrooms over background noise levels with all intervening
doors closed.  Approved combination smoke and carbon-
monoxide detectors shall be permitted.

(F)907.2.10.5 Acceptance testing. When the installation of
the alarm devices is complete, each detector and interconnecting
wiring for multiple-station alarm devices shall be tested in
accordance with the household fire warning equipment
provisions of NFPA 72 and NFPA 720, as applicable.

(28)  In Section 1007.3 a new exception 6 is added as
follows:

6.  Areas of refuge are not required at exit stairways in
buildings or facilities equipped throughout with an automatic
fire sprinkler system installed in accordance with Section
903.3.1.1 or 903.3.1.2.

(29)  In Section 1007.4 the word "exception" is changed to
"exception 1" and an exception 2 is added as follows:

2.  Elevators are not required to be accessed from an area
of refuge or horizontal exit in buildings or facilities equipped
throughout with an automatic fire sprinkler system installed in
accordance with Section 903.3.1.1 or 903.3.1.2.

(30)  In Section 1008.1.8.3, a new subparagraph (5) is
added as follows:

(5)  Doors in Group I-1 and I-2 occupancies, where the
clinical needs of the patients require specialized security
measures for their safety, approved access controlled egress may
be installed when all the following are met:

5.1  The controlled egress doors shall unlock upon
activation of the automatic fire sprinkler system or automatic
fire detection system.

5.2  The facility staff can unlock the controlled egress
doors by either sensor or keypad.

5.3  The controlled egress doors shall unlock upon loss of
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power.
(31)  In Section 1009.3, Exception #4 is deleted and

replaced with the following:
4.  In Group R-3 occupancies, within dwelling units in

Group R-2 occupancies, and in Group U occupancies that are
accessory to a Group R-3 occupancy, or accessory to individual
dwelling units in Group R-2 occupancies, the maximum riser
height shall be 8 inches (203 mm) and the minimum tread depth
shall be 9 inches (229 mm).  The minimum winder tread depth
at the walk line shall be 10 inches (254 mm), and the minimum
winder tread depth shall be 6 inches (152 mm).  A nosing not
less than 0.75 inch (19.1 mm) but not more than 1.25 inches (32
mm) shall be provided on stairways with solid risers where the
tread depth is less than 10 inches (254 mm).

(32)  In Section 1009.10 Exception 6 is added as follows:
6.  In occupancies in Group R-3, as applicable in Section

101.2 and in occupancies in Group U, which are accessory to an
occupancy in Group R-3, as applicable in Section 101.2,
handrails shall be provided on at least one side of stairways
consisting of four or more risers.

(33)  Section 1012.3 is amended to include the following
exception at the end of the section:

Exception.  Non-circular handrails serving an individual
unit in a Group R-1, Group R-2 or Group R-3 occupancy with
a perimeter greater than 6 1/4 inches (160 mm) shall provide a
graspable finger recess area on both sides of the profile. The
finger recess shall begin within a distance of 3/4 inch (19 mm)
measured vertically from the tallest portion of the profile and
achieve a depth of at least 5/16 inch (8 mm) within 7/8 inch (22
mm) below the widest portion of the profile.  This required
depth shall continue for at least 3/8 inch (10 mm) to a level that
is not less than 1 3/4 inches (45 mm) below the tallest portion of
the profile.  The minimum width of the handrail above the recess
shall be 1 1/4 inches (32 mm) to a maximum of 2 3/4 inches (70
mm).  Edges shall have a minimum radius of 0.01 inch (0.25
mm).

(34)  In Section 1013.2 Exception 3 is added as follows:
3.  For occupancies in Group R-3 and within individual

dwelling units in occupancies in Group R-2, as applicable in
Section 101.2, guards shall form a protective barrier not less
than 36 inches (914 mm) in height.

(35)  In Section 1015.2.2 the following sentence is added
at the end:

Additional exits or exit access doorways shall be arranged
a reasonable distance apart so that if one becomes blocked, the
others will be available.

(36)  A new Section 1109.7.1 is added as follows:
1109.7.1 Platform (wheelchair) lifts.  All platform

(wheelchair) lifts shall be capable of independent operation
without a key.

(37)  In Section 1208.4 subparagraph 1 is deleted and
replaced with the following:

1.  The unit shall have a living room of not less than 165
square feet (15.3 m ) of floor area.  An additional 100 square2

feet (9.3 m ) of floor area shall be provided for each occupant of2

such unit in excess of two.
(38)  Section 1405.3 is deleted and replaced with the

following:
1405.3 Flashing.  Flashing shall be installed in such a

manner so as to prevent moisture from entering the wall or to
redirect it to the exterior.  Flashings shall be installed at the
perimeters of exterior door and window assemblies, penetrations
and terminations of exterior wall assemblies, exterior wall
intersections with roofs, chimneys, porches, decks, balconies
and similar projections and at built-in gutters and similar
locations where moisture could enter the wall.  Flashing with
projected flanges shall be installed on both sides and the ends of
copings, under sills and continuously above projected trim.  A
flashing shall be installed at the intersection of the foundation to

stucco, masonry, siding or brick veneer.  The flashing shall be
on an approved corrosion-resistant flashing with a 1/2" drip leg
extending past exterior side of the foundation.

2(39)  In Section 1605.2.1, the formula shown as "f  = 0.2
for other roof configurations" is deleted and replaced with the
following:

2f  = 0.20 + .025(A-5) for other configurations where roof
snow load exceeds 30 psf

2f  = 0 for roof snow loads of 30 psf (1.44kN/m ) or less.2

Where A = Elevation above sea level at the location of the
structure (ft/1000).

(40)  In Section 1605.3.1 and section 1605.3.2, Exception
number 2 in each section is deleted and replaced with the
following:

2. Flat roof snow loads of 30 pounds per square foot (1.44
kNm ) or less need not be combined with seismic loads.  Where2

flat roof snow loads exceed 30 pounds per square foot (1.44
kNm ), the snow loads may be reduced in accordance with the2

following in load combinations including both snow and
sseismic loads.  W  as calculated below, shall be combined with

seismic loads.
s fW  = (0.20 + 0.025(A-5))P  is greater than or equal to 0.20

fP
Where

sW  = Weight of snow to be included in seismic
calculations;

A = Elevation above sea level at the location of the
structure (ft/1000)

fP  = Design roof snow load, psf
For the purpose of this section, snow load shall be assumed

uniform on the roof footprint without including the effects of
fdrift or sliding.  The Importance Factor, I, used in calculating P

s.may be considered 1.0 for use in the formula for W
(41)  In Table 1607.1 number 9 is deleted and replaced

with the following:

TABLE 1607.1 NUMBER 9
Occupancy or Use                     Uniform    Concentrated
                                      (psf)          (lbs)
9. Decks, except residential     Same as occupancy
                                      servedh

9.1 Residential decks                  60 psf

(42)  Section 1608.1 is deleted and replaced with the
following:

1608.1 General.  Except as modified in section 1608.1.1,
1608.1.2, and 1608.1.3 design snow loads shall be determined
in accordance with Section 7 of ASCE 7, but the design roof
load shall not be less than that determined by Section 1607.

(43)  Section 1608.1.1 is added as follows:
1608.1.1  Section 7.4.5 of Section 7 of ASCE 7 referenced

in Section 1608.1 of the IBC is deleted and replaced with the
following:

Section 7.4.5 Ice Dams and Icicles Along Eaves. Where
ground snow loads exceed 75 psf, eaves shall be capable of

fsustaining a uniformly distributed load of 2p  on all overhanging
portions. No other loads except dead loads shall be present on
the roof when this uniformly distributed load is applied. All
building exits under down-slope eaves shall be protected from
sliding snow and ice.

(44)  Section 1608.1.2 is added as follows:
g1608.1.2  Utah Snow Loads.  The ground snow load, P , to

be used in the determination of design snow loads for buildings
and other structures shall be determined by using the following

g o o o gformula:  P  = (P  + S (A-A ) )  for A greater than A , and P2 2 2 0.5

o o= P  for A less than or equal to A .
WHERE

gP  = Ground snow load at a given elevation (psf)
oP  = Base ground snow load (psf) from Table No.

1608.1.2(a)
S = Change in ground snow load with elevation (psf/100
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ft.) From Table No. 1608.1.2(a)
A = Elevation above sea level at the site (ft./1000)

oA  = Base ground snow elevation from Table 1608.1.2(a)
(ft./1000)

The building official may round the roof snow load to the
gnearest 5 psf.  The ground snow load, P , may be adjusted by the

building official when a licensed engineer or architect submits
data substantiating the adjustments.  A record of such action
together with the substantiating data shall be provided to the
division for a permanent record.

The building official may also directly adopt roof snow
loads in accordance with Table 1608.1.2(b), provided the site is
no more than 100 ft. higher than the listed elevation.

Where the minimum roof live load in accordance with
section 1607.11 is greater than the design roof snow load, such
roof live load shall be used for design, however, it shall not be
reduced to a load lower than the design roof snow load.  Drifting
need not be considered for roof snow loads less than 20 psf.

(45)  Table 1608.1.2(a) and Table 1608.1.2(b) are added as
follows:

TABLE NO. 1608.1.2(a)
STATE OF UTAH - REGIONAL SNOW LOAD FACTORS

o o     COUNTY       P      S     A

     Beaver       43     63     6.2
     Box Elder    43     63     5.2
     Cache        50     63     4.5
     Carbon       43     63     5.2
     Daggett      43     63     6.5
     Davis        43     63     4.5
     Duchesne     43     63     6.5
     Emery        43     63     6.0
     Garfield     43     63     6.0
     Grand        36     63     6.5
     Iron         43     63     5.8
     Juab         43     63     5.2
     Kane         36     63     5.7
     Millard      43     63     5.3
     Morgan       57     63     4.5
     Piute        43     63     6.2
     Rich         57     63     4.1
     Salt Lake    43     63     4.5
     San Juan     43     63     6.5
     Sanpete      43     63     5.2
     Sevier       43     63     6.0
     Summit       86     63     5.0
     Tooele       43     63     4.5
     Uintah       43     63     7.0
     Utah         43     63     4.5
     Wasatch      86     63     5.0
     Washington   29     63     6.0
     Wayne        36     63     6.5
     Weber        43     63     4.5

TABLE NO. 1608.1.2(b)
RECOMMENDED SNOW LOADS FOR SELECTED UTAH CITIES AND TOWNS(2)

                                  Roof Snow      Ground Snow
                                  Load (PSF)     Load (PSF)

     Beaver County
        Beaver          5920 ft.     43              62
     Box Elder County
        Brigham City    4300 ft.     30              43
        Tremonton       4290 ft.     30              43
     Cache County
        Logan           4530 ft.     35              50
        Smithfield      4595 ft.     35              50
     Carbon County
        Price           5550 ft.     30              43
     Daggett County
        Manila          5377 ft.     30              43
     Davis County
        Bountiful       4300 ft.     30              43
        Farmington      4270 ft.     30              43
        Layton          4400 ft.     30              43
        Fruit Heights   4500 ft.     40              57
     Duchesne County
        Duchesne       5510 ft.      30              43
        Roosevelt      5104 ft.      30              43

     Emery County
        Castledale     5660 ft.      30              43
        Green River    4070 ft.      25              36
     Garfield County
        Panguitch      6600 ft.      30              43
     Grand County
        Moab           3965 ft.      25              36
     Iron County
        Cedar City     5831 ft.      30              43
     Juab County
        Nephi          5130 ft.      30              43
     Kane County
        Kanab          5000 ft.      25              36
     Millard County
        Millard        5000 ft.      30              43
        Delta          4623 ft.      30              43
     Morgan County
        Morgan         5064 ft.      40              57
     Piute County
        Piute          5996 ft.      30              43
     Rich County
        Woodruff       6315 ft.      40              57
     Salt Lake County
        Murray         4325 ft.      30              43
        Salt Lake City 4300 ft.      30              43
        Sandy          4500 ft.      30              43
        West Jordan    4375 ft.      30              43
        West Valley    4250 ft.      30              43
     San Juan County
        Blanding       6200 ft.      30              43
        Monticello     6820 ft.      35              50
     Sanpete County
        Fairview       6750 ft.      35              50
        Mt. Pleasant   5900 ft.      30              43
        Manti          5740 ft.      30              43
        Ephraim        5540 ft.      30              43
        Gunnison       5145 ft.      30              43
     Sevier County
        Salina         5130 ft.      30              43
        Richfield      5270 ft.      30              43
     Summit County
        Coalville      5600 ft.      60              86
        Kamas          6500 ft.      70             100
        Park City      6800 ft.     100             142
        Park City      8400 ft.     162             231
        Summit Park    7200 ft.      90             128
     Tooele County
        Tooele         5100 ft.      30              43
     Uintah County
        Vernal         5280 ft.      30              43
     Utah County
        American Fork  4500 ft.      30              43
        Orem           4650 ft.      30              43
        Pleasant Grove 5000 ft.      30              43
        Provo          5000 ft.      30              43
       Spanish Fork   4720 ft.       30              43
     Wasatch County
       Heber          5630 ft.       60              86
     Washington County
       Central        5209 ft.       25              36
       Dameron        4550 ft.       25              36
       Leeds          3460 ft.       20              29
       Rockville      3700 ft.       25              36
       Santa Clara    2850 ft.       15 (1)          21
       St. George     2750 ft.       15 (1)          21
     Wayne County
       Loa            7080 ft.       30              43
       Hanksville     4308 ft.       25              36
     Weber County
       North Ogden    4500 ft.       40              57
       Ogden          4350 ft.       30              43

NOTES
    (1) The IBC requires a minimum live load - See 1607.11.2.
    (2) This table is informational only in that actual site
elevations may vary.  Table is only valid if site elevation is
within 100 feet of the listed elevation.

(46)  Section 1608.1.3 is added as follows:
1608.1.3 Thermal Factor.  The value for the thermal factor,

t fC , used in calculation of p  shall be determined from Table 7.3
in ASCE 7.

tException: Except for unheated structures, the value of C
gneed not exceed 1.0 when ground snow load, P  is calculated

using Section 1608.1.2 as amended.
(47)  Section 1608.2 is deleted and replaced with the

following:
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1608.2  Ground Snow Loads.  The ground snow loads to be
used in determining the design snow loads for roofs in states
other than Utah are given in Figure 1608.2 for the contiguous
United States and Table 1608.2 for Alaska.  Site-specific case
studies shall be made in areas designated CS in figure 1608.2.
Ground snow loads for sites at elevations above the limits
indicated in Figure 1608.2 and for all sites within the CS areas
shall be approved.  Ground snow load determination for such
sites shall be based on an extreme value statistical analysis of
data available in the vicinity of the site using a value with a 2-
percent annual probability of being exceeded (50-year mean
recurrence interval).  Snow loads are zero for Hawaii, except in
mountainous regions as approved by the building official.

(48)  In Section 1609.1.1 a new exception number 5 is
added as follows:

5.  The wind design procedure as found in Section 1616
through 1624 of the 1997 Uniform Building Code may be used
as an alternative wind design procedure for:

(a)  items 1 through 3 listed in Table 16-H of the 1997
Uniform Building Code provided that the building or
component being designed meets the limits for the Simplified
Method as defined in ASCE 6.4.1.1 and 6.4.1.2 of ASCE 7; or

(b)  items 4 through 7 listed in Table 16-H of the 1997
Uniform Building Code.

The Importance Factor, I, shall be determined in
accordance with Table 6-1 of ASCE 7.

(49)  Section 1613.7 is added as follows:
1613.7 ASCE 12.7.2 and 12.14.18.1 of Section 12 of

ASCE 7 referenced in Section 1613.1, Definition of W, Item 4
is deleted and replaced with the following:

f4.  Where the flat roof snow load, P , exceeds 30 psf, the
snow load included in seismic design shall be calculated, in

saccordance with the following formula:  W  = (0.20 + 0.025(A-
f f5))P  is greater than or equal to 0.20 P
WHERE:

sW  = Weight of snow to be included in seismic
calculations;

A = Elevation above sea level at the location of the
structure (ft/1000)

fP  = Design roof snow load, psf
For the purposes of this section, snow load shall be

assumed uniform on the roof footprint without including the
effects of drift or sliding. The Importance Factor, I, used in

fcalculating P  may be considered 1.0 for use in the formula for
sW .

(50)  A new Section 1613.8 is added as follows:
1613.8  ASCE 7, Section 13.5.6.2.2 paragraph (e) is

modified to read as follows:
(e)  Penetrations shall have a sleeve or adapter through the

ceiling tile to allow for free movement of at least 1 inch (25 mm)
in all horizontal directions.

Exceptions:
1.  Where rigid braces are used to limit lateral deflections.
2. At fire sprinkler heads in frangible surfaces per NFPA

13.
(51)  Section 1805.5 is deleted and replaced with the

following:
1805.5  Foundation walls.  Concrete and masonry

foundation walls shall be designed in accordance with Chapter
19 or 21, respectively.  Foundation walls that are laterally
supported at the top and bottom and within the parameters of
Tables 1805.5(1) through 1805.5(5) are permitted to be
designed and constructed in accordance with Sections 1805.5.1
through 1805.5.5.  Concrete foundation walls may also be
constructed in accordance with Section 1805.5.8.

(52)  A new section 1805.5.8 is added as follows:
1805.5.8  Empirical foundation design.  Group R, Division

3 Occupancies three stories or less in height, and Group U
Occupancies, which are constructed in accordance with Section

2308, or with other methods employing repetitive wood-frame
construction or repetitive cold-formed steel structural member
construction, shall be permitted to have concrete foundations
constructed in accordance with Table 1805.5(6).

(53)  Table 1805.5(6) is added as follows:
Table 1805.5(6), entitled "Empirical Foundation Walls,

dated January 1, 2007, published by the Department of
Commerce, Division of Occupational and Professional
Licensing is hereby adopted and incorporated by reference.
Table 1805.5(6) identifies foundation requirements for
empirical walls.

(54)  A new section 2306.1.5 is added as follows:
2306.1.5  Load duration factors. The allowable stress

increase of 1.15 for snow load, shown in Table 2.3.2, Frequently
dUsed Load Duration Factors, C , of the National Design

Specifications, shall not be utilized at elevations above 5,000
feet (1524 M).

(55)  In Section 2308.6 the following exception is added:
Exception:  Where foundation plates or sills are bolted or

anchored to the foundation with not less than 1/2 inch (12.7
mm) diameter steel bolts or approved anchors, embedded at
least 7 inches (178 mm) into concrete or masonry and spaced
not more than 32 inches (816 mm) apart, there shall be a
minimum of two bolts or anchor straps per piece located not less
than 4 inches (102 mm) from each end of each piece.  A
properly sized nut and washer shall be tightened on each bolt to
the plate.

(56)  Section 2506.2.1 is deleted and replaced with the
following:

2506.2.1 Other materials.  Metal suspension systems for
acoustical and lay-in panel ceilings shall conform with ASTM
C635 listed in Chapter 35 and Section 13.5.6 of ASCE 7-05, as
amended in Section 1613.8, for installation in high seismic
areas.

(57)  In Section 2902.1, the title for Table 2902.1 is deleted
and replaced with the following and footnote e is added as
follows: Table 2902.1, Minimum Number of Required
Plumbing Facilities .a, e

FOOTNOTE: e.  When provided, in public toilet facilities
there shall be an equal number of diaper changing facilities in
male toilet rooms and female toilet rooms.

(58)  Section 3006.5 Shunt Trip, the following exception
is added:

Exception: Hydraulic elevators and roped hydraulic
elevators with a rise of 50 feet or less.

(59)  A new section 3403.2.4 is added as follows:
3403.2.4  Parapet bracing, wall anchors, and other

appendages.  Buildings constructed prior to 1975 shall have
parapet bracing, wall anchors, and appendages such as cornices,
spires, towers, tanks, signs, statuary, etc. evaluated by a licensed
engineer when said building is undergoing reroofing, or
alteration of or repair to said feature.  Such parapet bracing, wall
anchors, and appendages shall be evaluated in accordance with
75% of the seismic forces as specified in Section 1613.  When
allowed by the local building official, alternate methods of
equivalent strength as referenced in Subsection R156-56-701(2)
will be considered when accompanied by engineer sealed
drawings, details and calculations.  When found to be deficient
because of design or deteriorated condition, the engineer's
recommendations to anchor, brace, reinforce, or remove the
deficient feature shall be implemented.

EXCEPTIONS:
1.  Group R-3 and U occupancies.
2.  Unreinforced masonry parapets need not be braced

according to the above stated provisions provided that the
maximum height of an unreinforced masonry parapet above the
level of the diaphragm tension anchors or above the parapet
braces shall not exceed one and one-half times the thickness of
the parapet wall.  The parapet height may be a maximum of two
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and one-half times its thickness in other than Seismic Design
Categories D, E, or F.

(60)  Section 3406.4 is deleted and replaced with the
following:

3406.4 Change in Occupancy.  When a change in
occupancy results in a structure being reclassified to a higher
Occupancy Category (as defined in Table 1604.5), or when such
change of occupancy results in a design occupant load increase
of 100% or more, the structure shall conform to the seismic
requirements for a new structure.

Exceptions:
1.  Specific seismic detailing requirements of this code or

ASCE 7 for a new structure shall not be required to be met
where it can be shown that the level of performance and seismic
safety is equivalent to that of a new structure.  Such analysis
shall consider the regularity, overstrength, redundancy and
ductility of the structure within the context of the existing and
retrofit (if any) detailing providing.  Alternatively, the building
official may allow the structure to be upgraded in accordance
with referenced sections as found in Subsection R156-56-
701(2).

2.  When a change of use results in a structure being
reclassified from Occupancy Category I or II to Occupancy
Category III and the structure is located in a seismic map area

DSwhere S  is less than 0.33, compliance with the seismic
requirements of this code and ASCE 7 are not required.

3.  Where design occupant load increase is less than 25
occupants and the Occupancy Category does not change.

(61)  The exception in 3409.1 is deleted and replaced with
the following:

Exception: Type B dwelling or sleeping units required by
section 1107 are not required to be provided in existing
buildings and facilities, except when an existing occupancy is
changed to R-2.

(62)  In Section 3409.4, number 7 is added as follows:
7.  When a change of occupancy in a building or portion of

a building results in a Group R-2 occupancy as determined in
section 1107.6.2, not less than 20 percent of the dwelling or
sleeping units shall be Type B dwelling or sleeping units.  These
dwelling or sleeping units may be located on any floor of the
building provided with an accessible route.  Two percent, but
not less than one, of the dwelling or sleeping units shall be Type
A dwelling units.

(63)  The following referenced standard is added under
NFPA in chapter 35:

TABLE
                                              Referenced in code
Number               Title                    Section number
720-05       Recommended Practice for the     907.2.10, 907.2.10.5
             Installation of Household Carbon
             Monoxide (CO) Warning Equipment

R156-56-802.  Statewide Amendments to the IRC.
The following are adopted as amendments to the IRC to be

applicable statewide:
(1)  All statewide amendments to the IBC under Section

R156-56-801, the NEC under Section R156-56-806, the IPC
under Section R156-56-803, the IMC under Section R156-56-
804, the IFGC under Section R156-56-805 and the IECC under
Section R156-56-807 which may be applied to detached one and
two family dwellings and multiple single family dwellings shall
be applicable to the corresponding provisions of the IRC.  All
references to the ICC Electrical Code are deleted and replaced
with the National Electrical Code adopted under Section R156-
56-701(1)(b).

(2)  Section 106.3.2 is deleted and replaced with the
following:

106.3.2 Previous approval.  If a lawful permit has been
issued and the construction of which has been pursued in good
faith within 180 days after the effective date of the code and has

not been abandoned, then the construction may be completed
under the code in effect at the time of the issuance of the permit.

(3)  In Section 109, a new section is added as follows:
R109.1.5 Weather-resistive barrier and flashing

inspections.  An inspection shall be made of the weather-
resistive barrier as required by Section R703.1 and flashings as
required by Section R703.8 to prevent water from entering the
weather-resistant exterior wall envelope.

The remaining sections are renumbered as follows:
R109.1.6 Other inspections
R109.1.6.1 Fire-resistance-rated construction inspection
R109.1.6.2 Reinforced masonry, insulating concrete form

(ICF) and conventionally formed concrete wall inspection
R109.1.7 Final inspection.
(4)  Section R114.1 is deleted and replaced with the

following:
R114.1 Notice to owner. Upon notice from the building

official that work on any building or structured is being
prosecuted contrary to the provisions of this code or other
pertinent laws or ordinances or in an unsafe and dangerous
manner, such work shall be immediately stopped.  The stop
work order shall be in writing and shall be given to the owner
of the property involved, or to the owner's agent or to the person
doing the work; and shall state the conditions under which work
will be permitted to resume.

(5)  In Section R202, the definition of "Backsiphonage" is
deleted and replaced with the following:

BACKSIPHONAGE:  The backflow of potentially
contaminated, polluted or used water into the potable water
system as a result of the pressure in the potable water system
falling below atmospheric pressure of the plumbing fixtures,
pools, tanks or vats connected to the potable water distribution
piping.

(6)  In Section R202 the following definition is added:
CERTIFIED BACKFLOW PREVENTER ASSEMBLY

TESTER:  A person who has shown competence to test
Backflow prevention assemblies to the satisfaction of the
authority having jurisdiction under Subsection 19-4-104(4),
Utah Code Ann. (1953), as amended.

(7)  In Section R202 the definition of "Cross Connection"
is deleted and replaced with the following:

CROSS CONNECTION.  Any physical connection or
potential connection or arrangement between two otherwise
separate piping systems, one of which contains potable water
and the other either water of unknown or questionable safety or
steam, gas or chemical, whereby there exists the possibility for
flow from one system to the other, with the direction of flow
depending on the pressure differential between the two
systems(see "Backflow, Water Distribution").

(8)  In Section R202 the following definition is added:
HEAT exchanger (Potable Water).  A device to transfer

heat between two physically separated fluids (liquid or steam),
one of which is potable water.

(9)  In Section R202 the definition of "Potable Water" is
deleted and replaced with the following:

POTABLE WATER.  Water free from impurities present
in amounts sufficient to cause disease or harmful physiological
effects and conforming to the Titles 19-4 and 19-5, Utah Code
Ann. (1953), as amended and the regulations of the public
health authority having jurisdiction.

(10)  In Section R202, the following definition is added:
S-Trap.  A trap having it's weir installed above the inlet of

the vent connection.
(11)  In Section R202 the definition of "Water Heater" is

deleted and replaced with the following:
WATER HEATER.  A closed vessel in which water is

heated by the combustion of fuels or electricity and is
withdrawn for use externally to the system at pressures not
exceeding 160 psig (1100 kPa (gage)), including the apparatus
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by which heat is generated, and all controls and devices
necessary to prevent water temperatures from exceeding 210
degrees Fahrenheit (99 degrees Celsius).

(12)  Figure R301.2(5) is deleted and replaced with Table
R301.2(5a) and Table R301.2(5b) as follows:

TABLE NO. R301.2(5a)
STATE OF UTAH - REGIONAL SNOW LOAD FACTORS

o o     COUNTY       P      S     A

     Beaver       43     63     6.2
     Box Elder    43     63     5.2
     Cache        50     63     4.5
     Carbon       43     63     5.2
     Daggett      43     63     6.5
     Davis        43     63     4.5
     Duchesne     43     63     6.5
     Emery        43     63     6.0
     Garfield     43     63     6.0
     Grand        36     63     6.5
     Iron         43     63     5.8
     Juab         43     63     5.2
     Kane         36     63     5.7
     Millard      43     63     5.3
     Morgan       57     63     4.5
     Piute        43     63     6.2
     Rich         57     63     4.1
     Salt Lake    43     63     4.5
     San Juan     43     63     6.5
     Sanpete      43     63     5.2
     Sevier       43     63     6.0
     Summit       86     63     5.0
     Tooele       43     63     4.5
     Uintah       43     63     7.0
     Utah         43     63     4.5
     Wasatch      86     63     5.0
     Washington   29     63     6.0
     Wayne        36     63     6.5
     Weber        43     63     4.5

TABLE NO. R301.2(5b)
RECOMMENDED SNOW LOADS FOR SELECTED UTAH CITIES AND TOWNS(2)

                                  Roof Snow      Ground Snow
                                  Load (PSF)     Load (PSF)

     Beaver County
        Beaver          5920 ft.     43              62
     Box Elder County
        Brigham City    4300 ft.     30              43
        Tremonton       4290 ft.     30              43
     Cache County
        Logan           4530 ft.     35              50
        Smithfield      4595 ft.     35              50
     Carbon County
        Price           5550 ft.     30              43
     Daggett County
        Manila          5377 ft.     30              43
     Davis County
        Bountiful       4300 ft.     30              43
        Farmington      4270 ft.     30              43
        Layton          4400 ft.     30              43
        Fruit Heights   4500 ft.     40              57
     Duchesne County
        Duchesne        5510 ft.     30              43
        Roosevelt       5104 ft.     30              43
     Emery County
        Castledale      5660 ft.     30              43
        Green River     4070 ft.     25              36
     Garfield County
        Panguitch       6600 ft.     30              43
     Grand County
        Moab            3965 ft.     25              36
     Iron County
        Cedar City      5831 ft.     30              43
     Juab County
        Nephi           5130 ft.     30              43
     Kane County
        Kanab           5000 ft.     25              36
     Millard County
        Millard         5000 ft.     30              43
        Delta           4623 ft.     30              43
     Morgan County
        Morgan          5064 ft.     40              57
     Piute County

        Piute           5996 ft.     30              43
     Rich County
        Woodruff        6315 ft.     40              57
     Salt Lake County
        Murray          4325 ft.     30              43
        Salt Lake City  4300 ft.     30              43
        Sandy           4500 ft.     30              43
        West Jordan     4375 ft.     30              43
        West Valley     4250 ft.     30              43
     San Juan County
        Blanding        6200 ft.     30              43
        Monticello      6820 ft.     35              50
     Sanpete County
        Fairview        6750 ft.     35              50
        Mt. Pleasant    5900 ft.     30              43
        Manti           5740 ft.     30              43
        Ephraim         5540 ft.     30              43
        Gunnison        5145 ft.     30              43
     Sevier County
        Salina          5130 ft.     30              43
        Richfield       5270 ft.     30              43
     Summit County
        Coalville       5600 ft.     60              86
        Kamas           6500 ft.     70             100
        Park City       6800 ft.    100             142
        Park City       8400 ft.    162             231
        Summit Park     7200 ft.     90             128
     Tooele County
        Tooele          5100 ft.     30              43
     Uintah County
        Vernal          5280 ft.     30              43
     Utah County
        American Fork   4500 ft.     30              43
        Orem            4650 ft.     30              43
        Pleasant Grove  5000 ft.     30              43
        Provo           5000 ft.     30              43
       Spanish Fork     4720 ft.     30              43
     Wasatch County
       Heber            5630 ft.     60              86
     Washington County
       Central          5209 ft.     25              36
       Dameron          4550 ft.     25              36
       Leeds            3460 ft.     20              29
       Rockville        3700 ft.     25              36
       Santa Clara      2850 ft.     15 (1)          21
       St. George       2750 ft.     15 (1)          21
     Wayne County
       Loa              7080 ft.     30              43
       Hanksville       4308 ft.     25              36
     Weber County
       North Ogden      4500 ft.     40              57
       Ogden            4350 ft.     30              43

NOTES
    (1) The IRC requires a minimum live load - See R301.6.
    (2) This table is informational only in that actual site
elevations may vary.  Table is only valid if site elevation
is within 100 feet of the listed elevation.

(13)  Section R301.6 is deleted and replaced with the
following:

gR301.6 Utah Snow Loads.  The ground snow load, P , to
be used in the determination of design snow loads for buildings
and other structures shall be determined by using the following

g o o o gformula:  P  = (P  + S (A-A ) )  for A greater than A , and P2 2 2 0.5

o o= P  for A less than or equal to A .
WHERE

gP  = Ground snow load at a given elevation (psf)
oP  = Base ground snow load (psf) from Table No.

R301.2(5a)
S = Change in ground snow load with elevation (psf/100

ft.) From Table No. R301.2(5a)
A = Elevation above sea level at the site (ft./1000)

oA  = Base ground snow elevation from Table R301.2(5a)
(ft./1000)

The building official may round the roof snow load to the
gnearest 5 psf.  The ground snow load, P , may be adjusted by the

building official when a licensed engineer or architect submits
data substantiating the adjustments.  A record of such action
together with the substantiating data shall be provided to the
division for a permanent record.

The building official may also directly adopt roof snow
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loads in accordance with Table R301.2(5b), provided the site is
no more than 100 ft. higher than the listed elevation.

Where the minimum roof live load in accordance with
Table R301.6 is greater than the design roof snow load, such
roof live load shall be used for design, however, it shall not be
reduced to a load lower than the design roof snow load.  Drifting
need not be considered for roof snow loads less than 20 psf.

(14)  Section R304.3 is deleted and replaced with the
following:

R304.3 Minimum dimensions.  Habitable rooms shall not
be less than 7 feet (2134 mm) in any horizontal dimension.

Exception:  Kitchens shall have a clear passageway of not
less than 3 feet (914 mm) between counter fronts and appliances
or counter fronts and walls.

(15)  Section R311.5.3 is deleted and replaced with the
following:

R311.5.3 Stair treads and risers.
R311.5.3.1 Riser height. The maximum riser height shall

be 8 inches (203 mm).  The riser shall be measured vertically
between leading edges of the adjacent treads.  The greatest riser
height within any flight of stairs shall not exceed the smallest by
more than 3/8 inch (9.5 mm).

R311.5.3.2 Tread depth.  The minimum tread depth shall
be 9 inches (228 mm).  The tread depth shall be measured
horizontally between the vertical planes of the foremost
projection of adjacent treads and at a right angle to the tread's
leading edge.  The greatest tread depth within any flight of stairs
shall not exceed the smallest by more than 3/8 inch (9.5 mm).
Winder treads shall have a minimum tread depth of 10 inches
(254 mm) measured as above at a point 12 inches (305 mm)
from the side where the treads are narrower.  Winder treads shall
have a minimum tread depth of 6 inches (152 mm) at any point.
Within any flight of stairs, the greatest winder tread depth at the
12 inch (305 mm) walk line shall not exceed the smallest by
more than 3/8 inch (9.5 mm).

R311.5.3.3 Profile.  The radius of curvature at the leading
edge of the tread shall be no greater than 9/16 inch (14.3 mm).
A nosing not less than 3/4 inch (19 mm) but not more than 1 1/4
inches (32 mm) shall be provided on stairways with solid risers.
The greatest nosing projection shall not exceed the smallest
nosing projection by more than 3/8 inches (9.5 mm) between
two stories, including the nosing at the level of floors and
landings.  Beveling of nosing shall not exceed 1/2 inch (12.7
mm).  Risers shall be vertical or sloped from the underside of
the leading edge of the tread above at an angle not more than 30
degrees (0.51 rad) from the vertical. Open risers are permitted,
provided that the opening between treads does not permit the
passage of a 4-inch diameter (102 mm) sphere.

Exceptions.
1.  A nosing is not required where the tread depth is a

minimum of 10 inches (254 mm).
2.  The opening between adjacent treads is not limited on

stairs with a total rise of 30 inches (762 mm) or less.
(16)  Section R313 is deleted and replaced with the

following:
Section R313 SMOKE AND CARBON MONOXIDE

ALARMS
R313.1 Single- and multiple-station smoke alarms. Single-

and multiple-station smoke alarms shall be installed in the
following locations:

1.  In each sleeping room.
2.  Outside of each separate sleeping area in the immediate

vicinity of the bedrooms.
3.  On each additional story of the dwelling, including

basements and cellars but not including crawl spaces and
uninhabitable attics.  In dwellings or dwelling units with split
levels and without an intervening door between the adjacent
levels, a smoke alarm installed on the upper level shall suffice
for the adjacent lower level provided that the lower level is less

than one full story below the upper level.
All smoke alarms shall be listed and installed in accordance

with the provisions of this code and the household fire warning
equipment provision of NFPA 72.

R313.2 Carbon monoxide alarms.  In new residential
structures regulated by this code that are equipped with fuel
burning appliances, carbon monoxide alarms shall be installed
on each habitable level.  All carbon monoxide detectors shall be
listed and comply with U.L. 2034 and shall be installed in
accordance with provisions of this code and NFPA 720.

R313.3 Interconnection of alarms.  When multiple alarms
are required to be installed within an individual dwelling unit,
the alarm devices shall be interconnected in such a manner that
the activation of one alarm will activate all of the alarms in the
individual unit.  The alarm shall be clearly audible in all
bedrooms over background noise levels with all intervening
doors closed.  Approved combination smoke- and carbon-
monoxide detectors shall be permitted.

R313.4 Power source.  In new construction, the required
alarms shall receive their primary power from the building
wiring when such wiring is served from a commercial source,
and when primary power is interrupted, shall receive power
from a battery.  Wiring shall be permanent and without a
disconnecting switch other than those required for overcurrent
protection.  Alarms shall be permitted to be battery operated
when installed in buildings without commercial power or in
buildings that undergo alterations, repairs, or additions
regulated by Section R313.5

R313.5 Alterations, repairs and additions.  When interior
alterations, repairs or additions requiring a permit occur, or
when one or more sleeping rooms are added or created in
existing dwellings, the individual dwelling unit shall be
provided with alarms located as required for new dwellings; the
alarms shall be interconnected and hard wired.

Exceptions:
1.  Alarms in existing areas shall not be required to be

interconnected and hard wired where the alterations or repairs
do not result in the removal of interior wall or ceiling finishes
exposing the structure, unless there is an attic, crawl space, or
basement available which could provide access for hard wiring
and interconnection without the removal of interior finishes.

2.  Repairs to the exterior surfaces of dwellings are exempt
from the requirements of this section.

(17)  In Section R403.1.6 exception 4 is added as follows:
4.  When anchor bolt spacing does not exceed 32 inches (813
mm) apart, anchor bolts may be placed with a minimum of two
bolts per plate section located not less than 4 inches (102 mm)
from each end of each plate section at interior bearing walls,
interior braced wall lines and at all exterior walls.

(18)  In Section R403.1.6.1 the following exception is
added at the end of Item 2 and Item 3:

Exception: When anchor bolt spacing does not exceed 32
inches (816 mm) apart, anchor bolts may be placed with a
minimum of two bolts per plate section located not less than 4
inches (102 mm) from each end of each plate section at interior
bearing walls, interior braced wall lines and at all exterior walls.

(19)  New Sections R404.0, R404.0.1 and R404.0.2 are
added before Section 404.1 as follows:

R404.0 This section may be used as an alternative to
complying with Sections R404.1 through R404.1.5.1.

R404.0.1 Concrete and masonry foundation walls.
Concrete and masonry foundation walls may be designed in
accordance with IBC Chapters 19 or 21 respectively.
Foundation walls that are laterally supported at the top and
bottom within the parameters of IBC Tables 1805.5(1) through
1805.5(5) are permitted to be designed and constructed in
accordance with IBC Sections 1805.5.1 through 1805.5.5.
Concrete foundation walls may also be constructed in
accordance with Section R404.0.2.
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R404.0.2 Empirical foundation design. Buildings
constructed with repetitive wood frame construction or
repetitive cold-formed steel structural member construction may
be permitted to have concrete foundations constructed in
accordance with IBC Table 1805.5(6).  IBC Table 1805.5(6)
entitled "Empirical Foundations Walls", dated January 1, 2007,
published by the Department of Commerce, Division of
Occupational and Professional Licensing, is hereby adopted and
incorporated by reference. Table 1805.5(6) identifies foundation
requirements for empirical walls.

(20)  Section R703.6 is deleted and replaced with the
following:

R703.6 Exterior plaster.
R703.6.1 Lath. All lath and lath attachments shall be of

corrosion-resistant materials.  Expanded metal or woven wire
lath shall be attached with 1 1/2 inch-long (38 mm), 11 gage
nails having 7/16 inch (11.1 mm) head, or 7/8-inch-long (22.2
mm), 16 gage staples, spaced at no more than 6 inches (152
mm), or as otherwise approved.

R703.6.2 Weather-resistant barriers.  Weather-resistant
barriers shall be installed as required in Section R703.2 and,
where applied over wood-based sheathing, shall include a
weather-resistive vapor permeable barrier with a performance at
least equivalent to two layers of Grade D paper.

R703.6.3 Plaster.  Plastering with portland cement plaster
shall be not less than three coats when applied over metal lath
or wire lath and shall be not less than two coats when applied
over masonry, concrete or gypsum backing.  If the plaster
surface is completely covered by veneer or other facing material
or is completely concealed, plaster application need be only two
coats, provided the total thickness is as set forth in Table
R702.1(1).  On wood-frame construction with an on-grade floor
slab system, exterior plaster shall be applied in such a manner as
to cover, but not extend below, lath, paper and screed.

The proportion of aggregate to cementitious materials shall
be as set forth in Table R702.1(3).

R703.6.3.1 Weep screeds.  A minimum 0.019-inch (0.5
mm) (No. 26 galvanized sheet gage), corrosion-resistant weep
screed or plastic weep screed, with a minimum vertical
attachment flange of 3 1/2 inches (89 mm) shall be provided at
or below the foundation plate line on exterior stud walls in
accordance with ASTM C 926.  The weep screed shall be placed
a minimum of 4 inches (102 mm) above the earth or 2 inches
(51 mm) above paved areas and shall be of a type that will allow
trapped water to drain to the exterior of the building. The
weather-resistant barrier shall lap the attachment flange. The
exterior lath shall cover and terminate on the attachment flange
of the weep screed.

(21)  In Section R703.8, number 8 is added as follows:
8.  At the intersection of foundation to stucco, masonry,

siding, or brick veneer with an approved corrosive-resistance
flashing with a 1/2" drip leg extending past exterior side of the
foundation.

(22)  A new Section G2401.2 is added as follows:
G2401.2 Meter Protection.  Fuel gas services shall be in an

approved location and/or provided with structures designed to
protect the fuel gas meter and surrounding piping from physical
damage, including falling, moving, or migrating ice and snow.
If an added structure is used, it must provide access for service
and comply with the IBC or the IRC.

(23)  Section P2602.3 is added as follows:
P2602.3 Individual water supply.  Where a potable public

water supply is not available, individual sources of potable
water supply shall be utilized provided that the source has been
developed in accordance with Sections 73-3-1 and 73-3-25,
Utah Code Ann. (1953), as amended, as administered by the
Department of Natural Resources, Division of Water Rights.  In
addition, the quality of the water shall be approved by the local
health department having jurisdiction.

(24)  Section P2602.4 is added as follows:
P2602.4 Sewer required.  Every building in which

plumbing fixtures are installed and all premises having drainage
piping shall be connected to a public sewer where the sewer is
within 300 feet of the property line in accordance with Section
10-8-38, Utah Code Ann, (1953), as amended; or an approved
private sewage disposal system in accordance with Rule R317,
Chapter 4, Utah Administrative Code, as administered by the
Department of Environmental Quality, Division of Water
Quality.

(25)  Section P2603.2.1 is deleted and replaced with the
following:

P2603.2.1 Protection against physical damage.  In
concealed locations where piping, other than cast-iron or
galvanized steel, is installed through holes or notches in studs,
joists, rafters, or similar members less than 1 1/2 inch (38 mm)
from the nearest edge of the member, the pipe shall be protected
by shield plates.  Protective shield plates shall be a minimum of
1/16 inch-thick (1.6 mm) steel, shall cover the area of the pipe
where the member is notched or bored, and shall be at least the
thickness of the framing member penetrated.

(26)  In Section P2801.7 the word townhouses is deleted.
(27)  Section P2902.1.1 is added as follows:
P2902.1.1 Backflow assembly testing.  The premise owner

or his designee shall have backflow prevention assemblies
operation tested at the time of installation, repair and relocation
and at least on an annual basis thereafter, or more frequently as
required by the authority having jurisdiction.  Testing shall be
performed by a Certified Backflow Preventer Assembly Tester.
The assemblies that are subject to this paragraph are the Spill
Resistant Vacuum Breaker, the Pressure Vacuum Breaker
Assembly, the Double Check Backflow Prevention Assembly,
the Double Check Detector Assembly Backflow Preventer, the
Reduced Pressure Principle Backflow Preventer, and Reduced
Pressure Detector Assembly.

(28)  Table P2902.3 is deleted and replaced with the
following:

TABLE P2902.3
General Methods of Protection

Assembly     Degree     Application     Installation Criteria
(applicable    of
standard)    Hazard
Air Gap      High or     Backsiphonage    See Table P2902.3.1
(ASME A112.1.2) Low

Reduced      High or     Backpressure or  a. The bottom of each
Pressure       Low       Backsiphonage       RP assembly shall
Principle Backflow       1/2" - 16"          be a minimum of 12
Preventer (AWWA                              inches above the
C511, USC-FCCCHR,                            ground or floor.
ASSE 1013                                 b. RP assemblies shall
CSA CNA/CSA-B64.4)                           NOT be installed in
and Reduced Pressure                         a pit.
Detector Assembly                         c. The relief valve on
(ASSE 1047, USC-                             each RP assembly
FCCCHR)                                      shall not be
                                             directly connected
                                             to any waste
                                             disposal line,
                                             including sanitary
                                             sewer, storm drains,
                                             or vents.
                                          d. The assembly shall
                                             be installed in a
                                             horizontal position
                                             only unless listed
                                             or approved for
                                             vertical
                                             installation.

Double Check   Low       Backpressure or  a. If installed in a
Backflow                 Backsiphonage       pit, the DC assembly
Prevention               1/2" - 16"          shall be installed
Assembly                                     with a minimum of
(AWWA C510,                                  12 inches of
USC-FCCCHR,                                  clearance between
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ASSE 1015)                                   all sides of the
Double Check                                 vault including
Detector Assembly                            the floor and roof
Backflow Preventer                           or ceiling with
(ASSE 1048,                                  adequate room for
USC-FCCCHR)                                  testing and
                                             maintenance.
                                          b. Shall be installed
                                             in a horizontal
                                             position unless
                                             listed or approved
                                             for vertical
                                             installation.

Pressure     High or     Backsiphonage    a. Shall not be
Vacuum         Low       1/2" - 2"           installed in an
Breaker                                      area that could be
Assembly                                     subjected to
(ASSE 1020,                                  backpressure or
USC-FCCCHR)                                  back drainage
                                             conditions.
                                          b. Shall be installed
                                             a minimum of 12
                                             inches above all
                                             downstream piping
                                             and the highest
                                             point of use.
                                          c. Shall not be
                                             installed below
                                             ground or in a
                                             vault or pit.
                                          d. Shall be installed
                                             in a vertical
                                             position only.

Spill        High or     Backsiphonage    a. Shall not be
Resistant      Low       1/4" - 2"           installed in an
Vacuum                                       area that could
Breaker                                      be subjected to
(ASSE 1056,                                  backpressure or
USC-FCCCHR)                                  back drainage
                                             conditions.
                                          b. Shall be installed
                                             a minimum of 12
                                             inches above all
                                             downstream piping
                                             and the highest
                                             point of use.
                                          c. Shall not be
                                             installed below
                                             ground or in a
                                             vault or pit.
                                          d. Shall be installed
                                             in a vertical
                                             position only.

Atmospheric  High or     Backsiphonage    a. Shall not be
Vacuum         Low                           installed in an
Breaker                                      area that could be
(ASSE 1001                                   subjected to
USC-FCCCHR,                                  backpressure or back
CSA CAN/CSA-B64.1.1                          drainage conditions.
                                          b. Shall not be
                                             installed where it
                                             may be subjected to
                                             continuous pressure
                                             for more than 12
                                             consecutive hours
                                             at any time.
                                          c. Shall be installed
                                             a minimum of six
                                             inches above all
                                             downstream piping
                                             and the highest
                                             point of use.
                                          d. Shall be installed
                                             on the discharge
                                             (downstream) side
                                             of any valves.
                                          e. The AVB shall be
                                             installed in a
                                             vertical position
                                             only.

General                                      The assembly owner,
Installation                                 when necessary,
Criteria                                     shall provide
                                             devices or
                                             structures to

                                             facilitate testing,
                                             repair, and/or
                                             maintenance and to
                                             insure the safety
                                             of the backflow
                                             technician.
                                             Assemblies shall
                                             not be installed
                                             more than five feet
                                             off the floor unless
                                             a permanent platform
                                             is installed.

                                             The body of the
                                             assembly shall not
                                             be closer than 12
                                             inches to any wall,
                                             ceiling or
                                             incumbrance, and
                                             shall be accessible
                                             for testing, repair
                                             and/or maintenance.
                                             In cold climates,
                                             assemblies shall be
                                             protected from
                                             freezing by a means
                                             acceptable to the
                                             code official.

                                             Assemblies shall
                                             be maintained as
                                             an intact assembly.

(29)  Table 2902.3a is added as follows:

TABLE 2902.3a
Specialty Backflow Devices for low hazard use only

     Device          Degree of     Application     Applicable
                     Hazard                        Standard

Antisiphon-type         Low        Backsiphonage   ASSE 1002
Water Closet Flush                                 CSA CAN/
Tank Ball Cock                                     CSA-B125

Dual check valve        Low        Backsiphonage   ASSE 1024
Backflow Preventer                 or Backpressure
                                   1/4" - 1"

Backflow Preventer      Low        Backsiphonage   ASSE 1012
with Intermediate     Residential  or Backpressure CSA CAN/
Atmospheric Vent      Boiler       1/4" - 3/4"     CSA-B64.3

Dual check valve        Low        Backsiphonage   ASSE 1022
type Backflow                      or Backpressure
Preventer for                      1/4" - 3/8"
Carbonated Beverage
Dispensers/Post
Mix Type

Hose-connection         Low        Backsiphonage   ASSE 1011
Vacuum Breaker                     1/2", 3/4", 1"  CSA CAN/
                                                   CSA-B64.2

Vacuum Breaker          Low        Backsiphonage   ASSE 1019
Wall Hydrants,                     3/4", 1"        CSA CAN/
Frost-resistant,                                   CSA-B64.2.2
Automatic Draining
Type

Laboratory Faucet       Low        Backsiphonage   ASSE 1035
Backflow Preventer                                 CSA CAN/
                                                   CSA-B64.7

Hose Connection         Low        Backsiphonage   ASSE 1052
Backflow Preventer                 1/2" - 1"
Installation Guidelines:  The above specialty devices shall
be installed in accordance with their listing and the
manufacturer's instructions and the specific provisions of
this chapter.

(30)  Section P3003.2.1 is added as follows:
Section P3003.2.1 Improper Connections.  No drain,

waste, or vent piping shall be drilled and tapped for the purpose
of making connections.

(31)  In Section P3103.6, the following sentence is added
at the end of the paragraph:
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Vents extending through the wall shall terminate not less
than 12 inches from the wall with an elbow pointing downward.

(32)  In Section P3104.4, the following sentence is added
at the end of the paragraph:

Horizontal dry vents below the flood level rim shall be
permitted for floor drain and floor sink installations when
installed below grade in accordance with Chapter 30, and
Sections P3104.2  and P3104.3.  A wall cleanout shall be
provided in the vertical vent.

(33)  Chapter 43, Referenced Standards, is amended as
follows:

The following reference standard is added:

TABLE

USC-     Foundation for Cross-Connection          Table P2902.3
FCCCHR   Control and Hydraulic Research
9th      University of Southern California
Edition  Kaprielian Hall 300
Manual   Los Angeles CA 90089-2531
of Cross
Connection
Control

(34)  In Chapter 43, the following standard is added under
NFPA as follows:

TABLE

720-05   Recommended Practice for the Installation     R313.2
         of Household Carbon Monoxide (CO) Warning
         Equipment

R156-56-803.  Statewide Amendments to the IPC.
The following are adopted as amendments to the IPC to be

applicable statewide:
(1)  In Section 202, the definition for "Backflow

Backpressure, Low Head" is deleted in its entirety.
(2)  In Section 202, the definition for "Backsiphonage" is

deleted and replaced with the following:
Backsiphonage. The backflow of potentially contaminated,

polluted or used water into the potable water system as a result
of the pressure in the potable water system falling below
atmospheric pressure of the plumbing fixtures, pools, tanks or
vats connected to the potable water distribution piping.

(3)  In Section 202, the following definition is added:
Certified Backflow Preventer Assembly Tester. A person

who has shown competence to test Backflow prevention
assemblies to the satisfaction of the authority having jurisdiction
under Subsection 19-4-104(4), Utah Code Ann. (1953), as
amended.

(4)  In Section 202, the definition for "Cross Connection"
is deleted and replaced with the following:

Cross Connection. Any physical connection or potential
connection or arrangement between two otherwise separate
piping systems, one of which contains potable water and the
other either water of unknown or questionable safety or steam,
gas or chemical, whereby there exists the possibility for flow
from one system to the other, with the direction of flow
depending on the pressure differential between the two systems
(see "Backflow").

(5)  In Section 202, the following definition is added:
Heat Exchanger (Potable Water). A device to transfer heat

between two physically separated fluids (liquid or steam), one
of which is potable water.

(6)  In Section 202, the definition for "Potable Water" is
deleted and replaced with the following:

Potable Water. Water free from impurities present in
amounts sufficient to cause disease or harmful physiological
effects and conforming to the Titles 19-4 and 19-5, Utah Code
Ann. (1953), as amended and the regulations of the public
health authority having jurisdiction.

(7)  In Section 202, the following definition is added:

S-Trap.  A trap having its weir installed above the inlet of
the vent connection.

(8)  In Section 202, the definition for "Water Heater" is
deleted and replaced with the following:

Water Heater. A closed vessel in which water is heated by
the combustion of fuels or electricity and is withdrawn for use
external to the system at pressures not exceeding 160 psig (1100
kPa (gage)), including the apparatus by which heat is generated,
and all controls and devices necessary to prevent water
temperatures from exceeding 210 degrees Fahrenheit (99
degrees Celsius).

(9)  Section 304.3 Meter Boxes is deleted.
(10)  Section 305.5 is deleted and replaced with the

following:
305.5 Pipes through or under footings or foundation walls.

Any pipe that passes under or through a footing or through a
foundation wall shall be protected against structural settlement.

(11)  Section 305.8 is deleted and replaced with the
following:

305.8 Protection against physical damage. In concealed
locations where piping, other than cast-iron or galvanized steel,
is installed through holes or notches in studs, joists, rafters or
similar members less than 1 1/2 inches (38 mm) from the nearest
edge of the member, the pipe shall be protected by shield plates.
Protective shield plates shall be minimum of 1/16 inch-thick
(1.6 mm) steel, shall cover the area of the pipe where the
member is notched or bored, and shall be at least the thickness
of the framing member penetrated.

(12)  Section 305.10 is added as follows:
Section 305.10 Improper Connections. No drain, waste, or

vent piping shall be drilled and tapped for the purpose of
making connections.

(13)  Section 311.1 is deleted.
(14)  Section 312.9 is deleted in its entirety and replaced

with the following:
312.9  Backflow assembly testing.  The premise owner or

his designee shall have backflow prevention assemblies
operation tested at the time of installation, repair and relocation
and at least on an annual basis thereafter, or more frequently as
required by the authority having jurisdiction.  Testing shall be
performed by a Certified Backflow Preventer Assembly Tester.
The assemblies that are subject to this paragraph are the Spill
Resistant Vacuum Breaker, the Pressure Vacuum Breaker
Assembly, the Double Check Backflow Prevention Assembly,
the Double Check Detector Assembly Backflow Preventer, the
Reduced Pressure Principle Backflow Preventer, and Reduced
Pressure Detector Assembly.

(15)  In Section 403.1 footnote e is added as follows:
FOOTNOTE: e.  When provided, in public toilet facilities

there shall be an equal number of diaper changing facilities in
male toilet rooms and female toilet rooms.

(16)  In Section 406.3, an exception is added as follows:
Exception:  Gravity discharge clothes washers, when

properly trapped and vented, shall be allowed to be directly
connected to the drainage system or indirectly discharge into a
properly sized catch basin, trench drain, or other approved
indirect waste receptor installed for the purpose of receiving
such waste.

(17)  A new section 406.4 is added as follows:
406.4 Automatic clothes washer metal safe pans.  Metal

safe pans, when installed under automatic clothes washers, shall
only be allowed to receive the unintended discharge from a
leaking appliance, valve, supply hose, or overflowing waste
water from the clothes washer standpipe.  Clothes washer metal
safe pans shall not be used as indirect waste receptors to receive
the discharge of waste water from any other equipment,
appliance, appurtenance, drain pipe, etc.  Each safe pan shall be
provided with an approved trap seal primer, conforming to
ASSE 1018 or 1044 or a deep seal trap.  The sides of the safe
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pan shall be no less than 1 1/2" high and shall be soldered at the
joints to provide a water tight seal.

406.4.1 Safe pan outlet. The safe pan outlet shall be no less
than 1 1/2" in diameter and shall be located in a visible and
accessible location to facilitate cleaning and maintenance.  The
outlet shall be flush with the surface of the pan so as not to
allow water retention within the pan.

(18)  Section 412.1 is deleted and replaced with the
following:

412.1 Approval. Floor drains shall be made of ABS, PVC,
cast-iron, stainless steel, brass, or other approved materials that
are listed for the use.

(19)  Section 412.5 is added as follows:
412.5  Public toilet rooms. All public toilet rooms shall be

equipped with at least one floor drain.
(20)  Section 418.1 is deleted and replaced with the

following:
418.1  Approval. Sinks shall conform to ANSI Z124.6,

ASME A112.19.1M, ASME A112.19.2M, ASME A112.19.3M,
ASME A112.19.4M, ASME A112.19.9M, CSA B45.1, CSA
B45.2, CSA B45.3, CSA B45.4 or NSF 2.

(21)  Section 504.6.2 is deleted and replaced with the
following:

504.6.2  Material. Relief valve discharge piping shall be of
those materials listed in Tables 605.4 and 605.5 and meet the
requirements for Sections 605.4 and 605.5 or shall be tested,
rated and approved for such use in accordance with ASME
A112.4.1.  Piping from safety pan drains shall meet the
requirements of Section 804.1 and be constructed of those
materials listed in Section 702.

(22)  Section 504.7.2 is deleted and replaced with the
following:

504.7.2 Pan drain termination.  The pan drain shall extend
full-size and terminate over a suitably located indirect waste
receptor, floor drain or extend to the exterior of the building and
terminate not less than 6 inches (152 mm) and not more than 24
inches (610 mm) above the adjacent ground surface.  When
permitted by the administrative authority, the pan drain may be
directly connected to a soil stack, waste stack, or branch drain.
The pan drain shall be individually trapped and vented as
required in Section 907.1.  The pan drain shall not be directly or
indirectly connected to any vent.  The trap shall be provided
with a trap primer conforming to ASSE 1018 or ASSE 1044.

(23)  A new section 504.7.3 is added as follows:
504.7.3 Pan Designation.  A water heater pan shall be

considered an emergency receptor designated to receive the
discharge of water from the water heater only and shall not
receive the discharge from any other fixtures, devises or
equipment.

(24)  Section 602.3 is deleted and replaced with the
following:

602.3 Individual water supply.  Where a potable public
water supply is not available, individual sources of potable
water supply shall be utilized provided that the source has been
developed in accordance with Sections 73-3-1, 73-3-3, and 73-
3-25, Utah Code Ann. (1953), as amended, as administered by
the Department of Natural Resources, Division of Water Rights.
In addition, the quality of the water shall be approved by the
local health department having jurisdiction.  The source shall
supply sufficient quantity of water to comply with the
requirements of this chapter.

(25)  Sections 602.3.1, 602.3.2, 602.3.3, 602.3.4, 602.3.5
and 602.3.5.1 are deleted in their entirety.

(26)  Section 604.4.1 is added as follows:
604.4.1  Metering faucets. Self closing or metering faucets

shall provide a flow of water for at least 15 seconds without the
need to reactivate the faucet.

(27)  Section 606.5 is deleted and replaced with the
following:

606.5  Water pressure booster systems. Water pressure
booster systems shall be provided as required by Section
606.5.1 through 606.5.11.

(28)  Section 606.5.11 is added as follows:
606.5.11  Prohibited installation. In no case shall a booster

pump be allowed that will lower the pressure in the public main
to less than 20 psi.

(29)  In Section 608.1, the following sentence is added at
the end of the paragraph:

Connection without an air gap between potable water
piping and sewer-connected waste shall not exist under any
condition.

(30)  Table 608.1 is deleted and replaced with the
following:

TABLE 608.1
General Methods of Protection

Assembly     Degree     Application     Installation Criteria
(applicable    of
standard)    Hazard
Air Gap      High or     Backsiphonage    See Table 608.15.1
(ASME A112.1.2) Low

Reduced      High or     Backpressure or  a. The bottom of each
Pressure       Low       Backsiphonage       RP assembly shall
Principle Backflow       1/2" - 16"          be a minimum of 12
Preventer (AWWA                              inches above the
C511, USC-FCCCHR,                            ground or floor.
ASSE 1013                                 b. RP assemblies shall
CSA CNA/CSA-B64.4)                           NOT be installed in
and Reduced Pressure                         a pit.
Detector Assembly                         c. The relief valve on
(ASSE 1047, USC-                             each RP assembly
FCCCHR)                                      shall not be
                                             directly connected
                                             to any waste
                                             disposal line,
                                             including sanitary
                                             sewer, storm drains,
                                             or vents.
                                          d. The assembly shall
                                             be installed in a
                                             horizontal position
                                             only unless listed
                                             or approved for
                                             vertical
                                             installation.

Double Check   Low       Backpressure or  a. If installed in a
Backflow                 Backsiphonage       pit, the DC assembly
Prevention               1/2" - 16"          shall be installed
Assembly                                     with a minimum of
(AWWA C510,                                  12 inches of
USC-FCCCHR,                                  clearance between
ASSE 1015)                                   all sides of the
Double Check                                 vault including
Detector Assembly                            the floor and roof
Backflow Preventer                           or ceiling with
(ASSE 1048,                                  adequate room for
USC-FCCCHR)                                  testing and
                                             maintenance.
                                          b. Shall be installed
                                             in a horizontal
                                             position unless
                                             listed or approved
                                             for vertical
                                             installation.

Pressure     High or     Backsiphonage    a. Shall not be
Vacuum         Low       1/2" - 2"           installed in an
Breaker                                      area that could be
Assembly                                     subjected to
(ASSE 1020,                                  backpressure or
USC-FCCCHR)                                  back drainage
                                             conditions.
                                          b. Shall be installed
                                             a minimum of 12
                                             inches above all
                                             downstream piping
                                             and the highest
                                             point of use.
                                          c. Shall not be
                                             installed below
                                             ground or in a



UAC (As of July 1, 2008) Printed:  September 4, 2008 Page 133

                                             vault or pit.
                                          d. Shall be installed
                                             in a vertical
                                             position only.

Spill        High or     Backsiphonage    a. Shall not be
Resistant      Low       1/4" - 2"           installed in an
Vacuum                                       area that couldBreaker
                                    be subjected to
(ASSE 1056,                                  backpressure or
USC-FCCCHR)                                  back drainage
                                             conditions.
                                          b. Shall be installed
                                             a minimum of 12
                                             inches above all
                                             downstream piping
                                             and the highest
                                             point of use.
                                          c. Shall not be
                                             installed below
                                             ground or in a
                                             vault or pit.
                                          d. Shall be installed
                                             in a vertical
                                             position only.

Atmospheric  High or     Backsiphonage    a. Shall not be
Vacuum         Low                           installed in an
Breaker                                      area that could be
(ASSE 1001                                   subjected to
USC-FCCCHR,                                  backpressure or back
CSA CAN/CSA-B64.1.1                          drainage conditions.
                                          b. Shall not be
                                             installed where it
                                             may be subjected to
                                             continuous pressure
                                             for more than 12
                                             consecutive hours
                                             at any time.
                                          c. Shall be installed
                                             a minimum of six
                                             inches above all
                                             downstream piping
                                             and the highest
                                             point of use.
                                          d. Shall be installed
                                             on the discharge
                                             (downstream) side
                                             of any valves.
                                          e. The AVB shall be
                                             installed in a
                                             vertical position
                                             only.

General                                      The assembly owner,
Installation                                 when necessary,
Criteria                                     shall provide
                                             devices or
                                             structures to
                                             facilitate testing,
                                             repair, and/or
                                             maintenance and to
                                             insure the safety
                                             of the backflow
                                             technician.
                                             Assemblies shall
                                             not be installed
                                             more than five feet
                                             off the floor unless
                                             a permanent platform
                                             is installed.

                                             The body of the
                                             assembly shall not
                                             be closer than 12
                                             inches to any wall,
                                             ceiling or
                                             incumbrance, and
                                             shall be accessible
                                             for testing, repair
                                             and/or maintenance.

                                             In cold climates,
                                             assemblies shall be
                                             protected from
                                             freezing by a means
                                           acceptable to the
                                             code official.

                                             Assemblies shall
                                             be maintained as
                                             an intact assembly.

(31)  Table 608.1.1 is added as follows:

TABLE 608.1.1
Specialty Backflow Devices for low hazard use only

     Device          Degree of     Application     Applicable
                     Hazard                        Standard

Antisiphon-type         Low        Backsiphonage   ASSE 1002
Water Closet Flush                                 CSA CAN/
Tank Ball Cock                                     CSA-B125

Dual check valve        Low        Backsiphonage   ASSE 1024
Backflow Preventer                 or Backpressure
                                   1/4" - 1"

Backflow Preventer      Low        Backsiphonage   ASSE 1012
with Intermediate     Residential  or Backpressure CSA CAN/
Atmospheric Vent      Boiler       1/4" - 3/4"     CSA-B64.3

Dual check valve        Low        Backsiphonage   ASSE 1022
type Backflow                      or Backpressure
Preventer for                      1/4" - 3/8"
Carbonated Beverage
Dispensers/Post
Mix Type

Hose-connection         Low        Backsiphonage   ASSE 1011
Vacuum Breaker                     1/2", 3/4", 1"  CSA CAN/
                                                   CSA-B64.2

Vacuum Breaker          Low        Backsiphonage   ASSE 1019
Wall Hydrants,                     3/4", 1"        CSA CAN/
Frost-resistant,                                   CSA-B64.2.2
Automatic Draining
Type

Laboratory Faucet       Low        Backsiphonage   ASSE 1035
Backflow Preventer                                 CSA CAN/
                                                   CSA-B64.7

Hose Connection         Low        Backsiphonage   ASSE 1052
Backflow Preventer                 1/2" - 1"
Installation Guidelines:  The above specialty devices shall be
installed in accordance with their listing and the manufacturer's
instructions and the specific provisions of this chapter.

(32)  In Section 608.3.1, the following sentence is added
at the end of the paragraph:

All piping and hoses shall be installed below the
atmospheric vacuum breaker.

(33)  Section 608.7 is deleted in its entirety.
(34)  In Section 608.8, the following sentence is added at

the end of the paragraph:
In addition each nonpotable water outlet shall be labeled

with the words "CAUTION:  UNSAFE WATER, DO NOT
DRINK".

(35)  In Section 608.11, the following sentence is added at
the end of the paragraph:

The coating shall conform to NSF Standard 61 and
application of the coating shall comply with the manufacturers
instructions.

(36)  Section 608.13.3 is deleted and replaced with the
following:

608.13.3  Backflow preventer with intermediate
atmospheric vent.  Backflow preventers with intermediate
atmospheric vents shall conform to ASSE 1012 or CAS
CAN/CAS-B64.3.  These devices shall be permitted to be
installed on residential boilers only where subject to continuous
pressure conditions.  The relief opening shall discharge by air
gap and shall be prevented from being submerged.

(37)  Section 608.13.4 is deleted in its entirety.
(38)  Section 608.13.9 is deleted in its entirety.
(39)  Section 608.15.3 is deleted and replaced with the

following:
608.15.3  Protection by a backflow preventer with
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intermediate atmospheric vent. Opening and outlets to
residential boilers only shall be protected by a backflow
preventer with an intermediate atmospheric vent.

(40)  Section 608.15.4 is deleted and replaced with the
following:

608.15.4  Protection by a vacuum breaker. Openings and
outlets shall be protected by atmospheric-type or pressure-type
vacuum breakers.  The critical level of the atmospheric vacuum
breaker shall be set a minimum of 6 inches (152 mm) above the
flood level rim of the fixture or device.  The critical level of the
pressure vacuum breaker shall be set a minimum of 12 inches
(304 mm) above the flood level rim of the fixture or device. Ball
cocks shall be set in accordance with Section 425.3.1. Vacuum
breakers shall not be installed under exhaust hoods or similar
locations that will contain toxic fumes or vapors. Pipe-applied
vacuum breakers shall be installed not less than 6 inches (152
mm) above the flood level rim of the fixture, receptor or device
served.  No valves shall be installed downstream of the
atmospheric vacuum breaker.

(41)  Section 608.15.4.2 is deleted and replaced with the
following:

608.15.4.2 Hose connections.  Sillcocks, hose bibbs, wall
hydrants and other openings with a hose connection shall be
protected by an atmospheric-type or pressure-type vacuum
breaker or a permanently attached hose connection vacuum
breaker.  Add-on-type backflow prevention devices shall be
non-removable.  In climates where freezing temperatures occur,
a listed self-draining frost proof hose bibb with an integral
backflow preventer shall be used.

(42)  In Section 608.16.2, the first sentence of the
paragraph is deleted and replaced as follows:

608.16.2  Connections to boilers.  The potable water supply
to the residential boiler shall be equipped with a backflow
preventer with an intermediate atmospheric vent complying with
ASSE 1012 or CSA CAN/CSA B64.3.

(43)  Section 608.16.3 is deleted and replaced with the
following:

608.16.3  Heat exchangers.  Heat exchangers shall be
separated from potable water by double-wall construction.  An
air gap open to the atmosphere shall be provided between the
two walls.

Exceptions:
1.  Single wall heat exchangers shall be permitted when all

of the following conditions are met:
a.  It utilizes a heat transfer medium of potable water or

contains only substances which are recognized as safe by the
United States Food and Drug Administration (FDA);

b.  The pressure of the heat transfer medium is maintained
less than the normal minimum operating pressure of the potable
water system; and

c.  The equipment is permanently labeled to indicate only
additives recognized as safe by the FDA shall be used.

2.  Steam systems that comply with paragraph 1 above.
3.  Approved listed electrical drinking water coolers.
(44)  In Section 608.16.4.1, add the following exception:
Exception: All class 1 and 2 systems containing chemical

additives consisting of strictly glycerine (C.P. or U.S.P. 96.5
percent grade) or propylene glycol shall be protected against
backflow with a double check valve assembly.  Such systems
shall include written certification of the chemical additives at the
time of original installation and service or maintenance.

(45)  Section 608.16.7 is deleted and replaced with the
following:

608.16.7  Chemical dispensers. Where chemical dispensers
connect to the water distribution system, the water supply
system shall be protected against backflow in accordance with
Section 608.13.1, Section 608.13.2, Section 608.13.5, Section
608.13.6 or Section 608.13.8.

(46)  Section 608.16.8 is deleted and replaced with the

following:
608.16.8  Portable cleaning equipment. Where the portable

cleaning equipment connects to the water distribution system,
the water supply system shall be protected against backflow in
accordance with Section 608.13.1, Section 608.13.2 or Section
608.13.8.

(47)  Section 608.16.9 is deleted and replaced with the
following:

608.16.9  Dental pump equipment or water syringe. Where
dental pumping equipment or water syringes connects to the
water distribution system, the water supply system shall be
protected against backflow in accordance with Section 608.13.1,
Section 608.13.2, Section 608.13.5, Section 608.13.6 or Section
608.13.8.

(48)  Section 608.16.11 is added as follows:
608.16.11  Automatic and coin operated car washes. The

water supply to an automatic or coin operated car wash shall be
protected in accordance with Section 608.13.1 or Section
608.13.2.

(49)  Section 608.17 is deleted in its entirety.
(50)  Section 701.2 is deleted and replaced with the

following:
701.2  Sewer required. Every building in which plumbing

fixtures are installed and all premises having drainage piping
shall be connected to a public sewer where the sewer is within
300 feet of the property line in accordance with Section 10-8-
38, Utah Code Ann., (1953), as amended; or an approved
private sewage disposal system in accordance with Rule R317-
4, Utah Administrative Code, as administered by the
Department of Environmental Quality, Division of Water
Quality.

(51)  Section 802.3.2 is deleted in its entirety and replaced
with the following:

802.3.2  Open hub waste receptors.  Waste receptors for
clear water waste shall be permitted in the form of a hub or pipe
extending not more than 1/2 inch above a water impervious
floor and are not required to have a strainer.

(52)  Section 901.3 is deleted and replaced with the
following:

901.3  Chemical waste vent system.  The vent system for
a chemical waste system shall be independent of the sanitary
vent system and shall terminate separately through the roof to
the open air or to an air admittance valve provided at least one
chemical waste vent in the system terminates separately through
the roof to the open air.

(53)  Section 904.1 is deleted and replaced with the
following:

904.1 Roof extensions.  All open vent pipes that extend
through a roof shall be terminated at least 12 inches (304.8 mm)
above the roof, except that where a roof is to be used for any
purpose other than weather protection, the vent extension shall
be run at least 7 feet (2134 mm) above the roof.

(54)  In Section 904.6, the following sentence is added at
the end of the paragraph:

Vents extending through the wall shall terminate not less
than 12 inches from the wall with an elbow pointing downward.

(55)  In Section 905.4, the following sentence is added at
the end of the paragraph:

Horizontal dry vents below the flood level rim shall be
permitted for floor drain and floor sink installations when
installed in accordance with Sections 702.2, 905.2 and 905.3
and provided with a wall clean out.

(56)  In Section 917.8 the following exception is added:
Exception: Air admittance valves shall be permitted in non-

neutralized special waste systems provided that they conform to
the requirements in Sections 901.3 and 702.5, are tested to
ASTM F1412, and are certified by ANSI/ASSE.

(57)  Section 1104.2 is deleted and replaced with the
following:
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1104.2  Combining storm and sanitary drainage prohibited.
The combining of sanitary and storm drainage systems is
prohibited.

(58)  Section 1108 is deleted in its entirety.
(59)  The Referenced Standard NFPA 99c-02 in Chapter 13

is deleted and replaced with NFPA 99c-05.
(60)  The Referenced Standard NSF-2003e in Chapter 13

is amended to add Section 608.11 to the list of Referenced in
code section number.

(61)  In Chapter 13, Referenced Standards, the following
referenced standard is added:

TABLE

USC-     Foundation for Cross-Connection  Table 608.1
FCCCHR   Control and Hydraulic Research
9th      University of Southern California
Edition  Kaprielian Hall 300
Manual   Los Angeles CA 90089-2531
of Cross
Connection
Control

(62)  Appendix C of the IPC, Gray Water Recycling
Systems as amended herein shall not be adopted by any local
jurisdiction until such jurisdiction has requested Appendix C as
amended to be adopted as a local amendment and such local
amendment has been approved as a local amendment under
these rules.

(63)  In jurisdictions which have adopted Appendix C as
amended as a local amendment as provided herein, Section
301.3 of the IPC is deleted and replaced with the following:

301.3 Connection to the drainage system. All plumbing
fixtures, drains, appurtenances and appliances used to receive or
discharge liquid wastes or sewage shall be directly connected to
the drainage system of the building or premises, in accordance
with the requirements of this Code.  This section shall not be
construed to prevent indirect waste systems provided for in
Chapter 8.

Exception: Bathtubs, showers, lavatories, clothes washers
and laundry sinks shall not be required to discharge to the
sanitary drainage system where such fixtures discharge to a gray
water recycling system meeting all the requirements as specified
in Appendix C as amended by these rules.

(64)  Appendix C is deleted and replaced with the
following, to be effective only in jurisdictions which have
adopted Appendix C as amended as a local amendment under
these rules:

Appendix C, Gray Water Recycling Systems, C101 Gray
Water Recycling Systems

C101.1 General, recycling gray water within a building. In
R1, R2 and R4 occupancies and one- and two-family dwellings,
gray water recycling systems are prohibited.

In commercial occupancies, recycled gray water shall only
be utilized for the flushing of water closets and urinals that are
located in the same building as the gray water recycling system,
provided the following conditions are met:

1.  Such systems comply with Sections C101.1 through
C101.14 as amended by these rules.

2.  The commercial establishment demonstrates that it has
and will have qualified staff to oversee the gray water recycling
systems.  Qualified staff is defined as level 3 waste water
treatment plan operator as specified by the Department of
Environmental Quality.

3.  Gray water recycling systems shall only receive non
hazardous waste discharge of bathtubs, showers, lavatories,
clothes washers and laundry sinks such as chemicals having a
pH of 6.0 to 9.0, or non flammable or non combustible liquids,
liquids without objectionable odors, non-highly pigmented
liquids, or other liquids that will not interfere with the operation
of the sewer treatment facilities.

C101.2  Permit required. A permit for any gray water

recycling system shall not be issued until complete plans
prepared by a licensed engineer, with appropriate data
satisfactory to the Code Official, have been submitted and
approved.  No changes or connections shall be made to either
the gray water recycling system or the potable water system
within any site containing a gray water recycling system,
without prior approved by the Code Official.  A permit may also
be required by the local health department to monitor
compliance with this appendix for system operator standards
and record keeping.

C101.3 Definition.  The following term shall have the
meaning shown herein.

GRAY WATER. Waste water discharged from lavatories,
bathtubs, showers, clothes washers and laundry sinks.

C101.4 Installation. All drain, waste and vent piping
associated with gray water recycling systems shall be installed
in full compliance with this code.

C101.5 Gray Water Reservoir. Gray water shall be
collected in an approved reservoir construction of durable,
nonabsorbent and corrosion-resistant materials.  The reservoir
shall be a closed and gas-tight vessel.  Gas tight access openings
shall be provided to allow inspection and cleaning of the
reservoir interior.  The holding capacity of the reservoir shall be
a minimum of twice the volume of water required to meet the
daily flushing requirements of the fixtures supplied by the gray
water, but not less than 50 gallons (189 L).  The reservoir shall
be sized to limit the retention time of gray water to 72 hours
maximum.

C101.6 Filtration. Gray water entering the reservoir shall
pass through an approved cartridge filter or other method
approved by the Code Official.

C101.7 Disinfection. Gray water shall be disinfected by an
approved method that employs one or more disinfectants such
as chlorine, iodine or ozone.  A minimum of 1 ppm free residual
chlorine shall be maintained in the gray water recycling system
reservoir.  Such disinfectant shall be automatically dispensed.
An alarm shall be provided to shut down the gray water
recycling system if disinfectant levels are not maintained at the
required levels.

C101.8 Makeup water. Potable water shall be supplied as
a source of makeup water for the gray water recycling system.
The potable water supply to any building with a gray water
recycling system shall be protected against backflow by an RP
backflow assembly installed in accordance with this code.
There shall be full-open valve on the makeup water supply to
the reservoir.  The potable water supply to the gray water
reservoir shall be protected by an air gap installed in accordance
with this code.

C101.9 Overflow. The reservoir shall be equipped with an
overflow pipe of the same diameter as the influent pipe for the
gray water.  The overflow shall be directly connected to the
sanitary drainage system.

C101.10 Drain. A drain shall be located at the lowest point
of the reservoir and shall be directly connected to the sanitary
drainage system. The drain shall be the same diameter as the
overflow pipe required by Section C101.9 and shall be provided
with a full-open valve.

C101.11 Vent required. The reservoir shall be provided
with a vent sized in accordance with Chapter 9 based on the size
of the reservoir influent pipe.

C101.12 Coloring. The gray water shall be automatically
dyed blue or green with a food grade vegetable dye before such
water is supplied to the fixtures.

C101.13 Identification. All gray water distribution piping
and reservoirs shall be identified as containing non-potable
water.  Gray water recycling system piping shall be permanently
colored purple or continuously wrapped with purple-colored
Mylar tape.  The tape or permanently colored piping shall be
imprinted in black, upper case letters with the words
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"CAUTION: GRAY WATER, DO NOT DRINK."
All equipment areas and rooms for gray water recycling

system equipment shall have a sign posted in a conspicuous
place with the following text: TO CONSERVE WATER, THIS
BUILDING USES GRAY WATER TO FLUSH TOILETS AND
URINALS, DO NOT CONNECT TO THE POTABLE WATER
SYSTEM.  The location of the signage shall be determined by
the Code Official.

C101.14 Removal from service. All gray water recycling
systems that are removed from service shall have all connections
to the reservoir capped and routed back to the building sewer.
All gray water distribution lines shall be replaced with new
materials.

C201.1 Outside the building. Gray water reused outside the
building shall comply with the requirements of the Department
of Environmental Quality Rule R317.

R156-56-804.  Statewide Amendments to the IMC.
The following are adopted as amendments to the IMC to be

applicable statewide:

R156-56-805. Statewide Amendments to the IFGC.
The following are adopted as amendments to the IFGC to

be applicable statewide:
(1)  The following paragraph is added at the end of Section

305.1
305.1 General.  After natural gas, space and water heating

appliances have been adjusted for altitude and the Btu content
of the natural gas, the installer shall apply a sticker in a visible
location indicating that the proper adjustments to such
appliances have been made.  The adjustments for altitude and
the Btu content of the natural gas shall be done in accordance
with the manufacturer's installation instructions and the gas
utility's approved practices.

(2)  Chapter 4, Section 401 General, a new section 401.9
is added as follows:

401.9 Meter protection. Fuel gas services shall be in an
approved location and/or provided with structures designed to
protect the fuel gas meter and surrounding piping from physical
damage, including falling, moving, or migrating ice and snow.
If an added structure is used, it must still provide access for
service and comply with the IBC or the IRC.

R156-56-806.  Statewide Amendments to the NEC.
The following are adopted as amendments to the NEC to be

applicable statewide:

R156-56-807.  Statewide Amendments to the IECC.
The following are adopted as amendments to the IECC to

be applicable statewide:
(1)  In Section 504.4, the following exception is added:
Exception:  Heat traps, other than the arrangement of

piping and fittings, shall be prohibited unless a means of
controlling thermal expansion can be ensured as required in the
IPC Section 607.3.

R156-56-808.  Installation and Safety Requirements for
Mobile Homes Built Prior to June 15, 1976.

(1)  Mobile homes built prior to June 15, 1976 which are
subject to relocation, building alteration, remodeling or
rehabilitation shall comply with the following:

(a)  Exits and egress windows
(i)  Egress windows.  The home has at least one egress

window in each bedroom, or a window that meets the minimum
specifications of the U.S. Department of Housing and Urban
Development's (HUD) Manufactured Homes Construction and
Safety Standards (MHCSS) program as set forth in 24 C.F.R.
Parts 3280, 3283 and 3283, MHCSS 3280.106 and 3280.404 for
manufactured homes.  These standards require the window to be

at least 22 inches in the horizontal or vertical position in its least
dimension and at least five square feet in area.  The bottom of
the window opening shall be no more than 36 inches above the
floor, and the locks and latches and any window screen or storm
window devices that need to be operated to permit exiting shall
not be located more than 54 inches above the finished floor.

(ii)  Exits.  The home is required to have two exterior exit
doors, located remotely from each other, as required in MHCSS
3280.105.  This standard requires that single-section homes
have the doors no less than 12 feet, center-to-center, from each
other, and multisection home doors no less than 20 feet center-
to center from each other when measured in a straight line,
regardless of the length of the path of travel between the doors.
One of the required exit doors must be accessible from the
doorway of each bedroom and no more than 35 feet away from
any bedroom doorway.  An exterior swing door shall have a 28-
inch-wide by 74-inch-high clear opening and sliding glass doors
shall have a 28-inch-wide by 72-inch-high clear opening.  Each
exterior door other than screen/storm doors shall have a key-
operated lock that has a passage latch; locks shall not require the
use of a key or special tool for operation from the inside of the
home.

(b)  Flame spread
(i)  Walls, ceilings and doors.  Walls and ceilings adjacent

to or enclosing a furnace or water heater shall have an interior
finish with a flame-spread rating not exceeding 25.  Sealants and
other trim materials two inches or less in width used to finish
adjacent surfaces within these spaces are exempt from this
provision, provided all joints are supported by framing members
or materials with a flame spread rating of 25 or less.
Combustible doors providing interior or exterior access to
furnace and water heater spaces shall be covered with materials
of limited combustibility (i.e. 5/16-inch gypsum board, etc.),
with the surface allowed to be interrupted for louvers ventilating
the space.  However, the louvers shall not be of materials of
greater combustibility than the door itself (i.e., plastic louvers
on a wooden door).  Reference MHCSS 3280.203.

(ii)  Exposed interior finishes.  Exposed interior finishes
adjacent to the cooking range (surfaces include vertical surfaces
between the range top and overhead cabinets, the ceiling, or
both) shall have a flame-spread rating not exceeding 50, as
required by MHCSS 3280.203.  Backsplashes not exceeding six
inches in height are exempted.  Ranges shall have a vertical
clearance above the cooking top of not less than 24 inches to the
bottom of combustible cabinets, as required by MHCSS
3280.204(e).

(c)  Smoke detectors
(i)  Location.  A smoke detector shall be installed on any

ceiling or wall in the hallway or space communicating with each
bedroom area between the living area and the first bedroom
door, unless a door separates the living area from that bedroom
area, in which case the detector shall be installed on the living-
area side, as close to the door as practicable, as required by
MHCSS 3280.208.  Homes with bedroom areas separated by
anyone or combination of common-use areas such as a kitchen,
dining room, living room, or family room (but not a bathroom
or utility room) shall be required to have one detector for each
bedroom area.  When located in the hallways, the detector shall
be between the return air intake and the living areas.

(ii)  Switches and electrical connections.  Smoke detectors
shall have no switches in the circuit to the detector between the
over-current protection device protecting the branch circuit and
the detector.  The detector shall be attached to an electrical
outlet box and connected by a permanent wiring method to a
general electrical circuit.  The detector shall not be placed on
the same branch circuit or any circuit protected by a ground-
fault circuit interrupter.

(d)  Solid-fuel-burning stoves/fireplaces
(i)  Solid-fuel-burning fireplaces and fireplace stoves.
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Solid-fuel-burning, factory-built fireplaces and fireplace stoves
may be used in manufactured homes, provided that they are
listed for use in manufactured homes and installed according to
their listing/manufacturer's instructions and the minimum
requirements of MHCSS 3280.709(g).

(ii)  Equipment.  A solid-fuel-burning fireplace or fireplace
stove shall be equipped with an integral door or shutters
designed to close the fire chamber opening and shall include
complete means for venting through the roof, a combustion air
inlet, a hearth extension, and means to securely attach the unit
to the manufactured home structure.

(A)  Chimney.  A listed, factory-built chimney designed to
be attached directly to the fireplace/fireplace stove and equipped
with, in accordance with the listing, a termination device and
spark arrester, shall be required.  The chimney shall extend at
least three feet above the part of the roof through which it passes
and at least two feet above the highest elevation of any part of
the manufactured home that is within 10 feet of the chimney.

(B)  Air-intake assembly and combustion-air inlet.  An air-
intake assembly shall be installed in accordance with the terms
of listings and the manufacturer's instruction.  A combustion air
inlet shall conduct the air directly into the fire chamber and shall
be designed to prevent material from the hearth from dropping
on the area beneath the manufactured home.

(C)  Hearth.  The hearth extension shall be of
noncombustible material that is a minimum of 3/8-inch thick
and shall extend a minimum of 16 inches in front and eight
inches beyond each side of the fireplace/fireplace stove opening.
The hearth shall also extend over the entire surface beneath a
fireplace stove and beneath an elevated and overhanging
fireplace.

(e)  Electrical wiring systems
(i)  Testing.  All electrical systems shall be tested for

continuity in accordance with MHCSS 3280.810, to ensure that
metallic parts are properly bonded; tested for operation, to
demonstrate that all equipment is connected and in working
order; and given a polarity check, to determine that connections
are proper.

(ii)  5.2 Protection.  The electrical system shall be properly
protected for the required amperage load.  If the unit wiring
employs aluminum conductors, all receptacles and switches
rated at 20 amperes or less that are directly connected to the
aluminum conductors shall be marked CO/ALA.  Exterior
receptacles, other than heat tape receptacles, shall be of the
ground-fault circuit interrupter (GFI) type.  Conductors of
dissimilar metals (copper/aluminum or copper-clad aluminum)
must be connected in accordance with National Electrical Code
(NEC) Section 110-14.

(f)  Replacement furnaces and water heaters
(i)  Listing.  Replacement furnaces or water heaters shall be

listed for use in a manufactured home.  Vents, roof jacks, and
chimneys necessary for the installation shall be listed for use
with the furnace or water heater.

(ii)  Securement and accessibility.  The furnace and water
heater shall be secured in place to avoid displacement.  Every
furnace and water heater shall be accessible for servicing, for
replacement, or both as required by MHCSS 3280.709(a).

(iii)  Installation.  Furnaces and water heaters shall be
installed to provide complete separation of the combustion
system from the interior atmosphere of the manufactured home,
as required by MHCSS.

(A)  Separation.  The required separation may be achieved
by the installation of a direct-vent system (sealed combustion
system) furnace or water heater or the installation of a furnace
and water heater venting and combustion systems from the
interior atmosphere of the home.  There shall be no doors, grills,
removable access panels, or other openings into the enclosure
from the inside of the manufactured home.  All openings for
ducts, piping, wiring, etc., shall be sealed.

(B)  Water heater.  The floor area in the area of the water
heater shall be free from damage from moisture to ensure that
the floor will support the weight of the water heater.

R156-56-820.  Statewide Amendments to the IEBC.
The following are adopted as amendments to the IEBC to

be applicable statewide:
(1)  In Section 101.5 the exception is deleted.
(2)  Section R106.3.2 is deleted and replaced with the

following:
R106.3.2 Previous approval. If a lawful permit has been

issued and the construction of which has been pursued in good
faith within 180 days after the effective date of the code and has
not been abandoned, then the construction may be completed
under the code in effect at the time of the issuance of the permit.

(3)  In Section 202 the definition for existing buildings is
deleted and replaced with the following:

EXISTING BUILDING. A building lawfully erected prior
to January 1, 2002, or one which is deemed a legal non-
conforming building by the code official, and one which is not
a dangerous building.

(4)  Section 606.2.2 is deleted and replaced with the
following:

602.2.2 Parapet bracing, wall anchors, and other
appendages.  Buildings constructed prior to 1975 shall have
parapet bracing, wall anchors, and appendages such as cornices,
spires, towers, tanks, signs, statuary, etc. evaluated by a licensed
engineer when said building is undergoing reroofing, or
alteration of or repair to said feature.  Such parapet bracing, wall
anchors, and appendages shall be evaluated in accordance with
the reduced International Building Code level seismic forces as
specified in IEBC Section 506.1.1.3 and design procedures of
Section 506.1.1.1.  When found to be deficient because of
design or deteriorated condition, the engineer's
recommendations to anchor, brace, reinforce, or remove the
deficient feature shall be implemented.

EXCEPTIONS:
1.  Group R-3 and U occupancies.
2.  Unreinforced masonry parapets need not be braced

according to the above stated provisions provided that the
maximum height of an unreinforced masonry parapet above the
level of the diaphragm tension anchors or above the parapet
braces shall not exceed one and one-half times the thickness of
the parapet wall.  The parapet height may be a maximum of two
and one-half times its thickness in other than Seismic Design
Categories D, E, or F.

(5)  Section 705.3.1.2 is deleted and replaced with the
following:

705.3.1.2 Fire escapes required. When more than one exit
is required, an existing fire escape complying with Section
705.3.1.2.1 shall be accepted as providing one of the required
means of egress.

705.3.1.2.1 Fire escape access and details. Fire escapes
shall comply with all of the following requirements:

1.  Occupants shall have unobstructed access to the fire
escapes without having to pass through a room subject to
locking.

2.  Access to an existing fire escape shall be through a
door, except that windows shall be permitted to provide access
from single dwelling units or sleeping units in Group R-1, R-2,
and I-1 occupancies or to provide access from spaces having a
maximum occupant load of 10 in other occupancy
classifications.

3.  Existing fire escapes shall be permitted only where
exterior stairs cannot be utilized because of lot lines limiting the
stair size or because of the sidewalks, alleys, or roads at grade
level.

4.  Openings within 10 feet (3048 mm) of fire escape stairs
shall be protected by fire assemblies having minimum 3/4-hour
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fire-resistance ratings.
Exception: Opening protection shall not be required in

buildings equipped throughout with an approved automatic
sprinkler system.

5.  In all buildings of Group E occupancy, up to and
including the 12th grade, buildings of Group I occupancy,
rooming houses, and childcare centers, ladders of any type are
prohibited on fire escapes used as a required means of egress.

(6)  Section 906.1 is deleted and replaced with the
following:

906.1 General.  Accessibility in portions of buildings
undergoing a change of occupancy classification shall comply
with Section 605 and 912.8.

(7)  Section 907.3.1 is deleted and replaced with the
following:

907.3.1 Compliance with the International Building Code.
When a building or portion thereof is subject to a change of
occupancy such that a change in the nature of the occupancy
results in a higher seismic occupancy based on Table 1604.5 of
the International Building Code; or where such change of
occupancy results in a reclassification of a building to a higher
hazard category as shown in Table 912.4; or where a change of
a Group M occupancy to a Group A, ETM R-1, R-2, or R-4
occupancy with two-thirds or more of the floors involved in
Level 3 alteration work; or when such change of occupancy
results in a design occupant load increase of 100% or more, the
building shall conform to the seismic requirements of the
International Building Code for the new seismic use group.

Exceptions 1-4 remain unchanged.
5.  Where the design occupant load increase is less than 25

occupants and the occupancy category does not change.
(8)  In Section 912.7.3 exception 2 is deleted.
(9)  In Section 912.8 number 7 is added as follows:
7.  When a change of occupancy in a building or portion of

a building results in a Group R-2 occupancy, not less than 20
percent of the dwelling or sleeping units shall be Type B
dwelling or sleeping units.  These dwelling or sleeping units
may be located on any floor of the building provided with an
accessible route.  Two percent, but not less than one unit, of the
dwelling or sleeping units shall be Type A dwelling units.

R156-56-901.  Local Amendments to the IBC.
The following are adopted as amendments to the IBC to be

applicable to the following jurisdictions:
(1)  City of Farmington:
(a)  A new Section (F)903.2.14 is added as follows:
(F)903.2.14  Group R, Division 3 Occupancies.  An

automatic sprinkler system shall be installed throughout every
dwelling in accordance with NFPA 13-D, when any of the
following conditions are present:

1.  The structure is over two stories high, as defined by the
building code;

2.  The nearest point of structure is more than 150 feet from
the public way;

3.  The total floor area of all stories is over 5,000 square
feet (excluding from the calculation the area of the basement
and/or garage); or

4.  The structure is located on a street constructed after
March 1, 2000 that has a gradient over 12% and, during fire
department response, access to the structure will be gained by
using such street.  (If the access is intended to be from a
direction where the steep gradient is not used, as determined by
the Chief, this criteria shall not apply).

Such sprinkler system shall be installed in basements, but
need not be installed in garages, under eves or in enclosed attic
spaces, unless required by the Chief.

(b)  A new Section 907.20 is added as follows:
907.20 Alarm Circuit Supervision. Alarm circuits in alarm

systems provided for commercial uses (defined as other than

one- and two-family dwellings and townhouses) shall have
Class "A" type of supervision.  Specifically, Type "B" or End-
of-line resistor and horn supervised systems are not allowed.

(c)  NFPA 13-02 is amended to add the following new
sections:

6.8.6 FDC Security Locks Required. All Fire Department
connections installed for fire sprinkler and standpipe systems
shall have approved security locks.

6.10 Fire Pump Disconnect Signs. When installing a fire
pump, red plastic laminate signs shall be installed in the
electrical service panel, if the pump is wired separately from the
main disconnect.  These signs shall state: "Fire Pump
Disconnect ONLY" and "Main Breaker DOES NOT Shut Off
Fire Pump".

14.1.1.5 Plan Preparation Identification.  All plans for fire
sprinkler systems, except for manufacturer's cut sheets of
equipment shall include the full name of the person who
prepared the drawings.  When the drawings are prepared by a
registered professional engineer, the engineer's signature shall
also be included.

15.1.2.5 Verification of Water Supply:
15.1.2.5.1 Fire Flow Tests.  Fire flow tests for verification

of water supply shall be conducted and witnessed for all
applications other than residential unless directed otherwise by
the Chief.  For residential water supply, verification shall be
determined by administrative procedure.

15.1.2.5.2 Accurate and Verifiable Criteria.  The design
calculations and criteria shall include an accurate and verifiable
water supply.

17.8.4  Testing and Inspection of Systems.  Testing and
inspection of sprinkler systems shall include, but are not limited
to:

Commercial:
FLUSH-Witness Underground Supply Flush;
ROUGH Inspection-Installation of Riser, System Piping,

Head Locations and all Components, Hydrostatic Pressure Test;
FINAL Inspection-Head Installation and Escutcheons,

Inspectors Test Location and Flow, Main Drain Flow, FDC
Location and Escutheon, Alarm Function, Spare Parts, Labeling
of Components and Signage, System Completeness, Water
Supply Pressure Verification, Evaluation of Any Unusual
Parameter.

(2)  City of North Salt Lake
A new Section (F)903.2.14 is added as follows:
(F)903.2.14 Group R, Division 3 Occupancies.  An

automatic sprinkler system shall be installed throughout every
dwelling in accordance with NFPA 13-D, when the following
condition is present:

1.  The structure is over 6,200 square feet.
Such sprinkler system shall be installed in basements, but

need not be installed in garages, under eves, or in enclosed attic
spaces, unless required by the fire chief.

(3)  Park City Corporation and Park City Fire District:
(a)  Section (F)903.2 is deleted and replaced with the

following:
(F)903.2  Where required.  Approved automatic sprinkler

systems in new buildings and structures shall be provided in the
location described in this section.

All new construction having more than 6,000 square feet
on any one floor, except R-3 occupancy.

All new construction having more than two (2) stories,
except R-3 occupancy.

All new construction having three (3) or more dwelling
units, including units rented or leased, and including
condominiums or other separate ownership.

All new construction in the Historic Commercial Business
zone district, regardless of occupancy.

All new construction and buildings in the General
Commercial zone district where there are side yard setbacks or
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where one or more side yard setbacks is less than two and one
half (2.5) feet per story of height.

All existing building within the Historic District
Commercial Business zone.

(b)  In Table 1505.1, the following is added as footnotes d
and e:

d.  Wood roof covering assemblies are prohibited in R-3
occupancies in areas with a combined rating of more than 11
using Tables 1505.1.1 and 1505.1.2 with a score of 9 for
weather factors.

e.  Wood roof covering assemblies shall have a Class A
rating in occupancies other than R-3 in areas with a combined
rating of more than 11 using Tables 1505.1.1 and 1505.1.2 with
a score of 9 for weather factors.  The owner of the building shall
enter into a written and recorded agreement that the Class A
rating of the roof covering assembly will not be altered through
any type of maintenance process.

TABLE 1505.1.1
WILDFIRE HAZARD SEVERITY SCALE

     RATING              SLOPE               VEGETATION
       1         less than or equal to 10%  Pinion-juniper
       2         10.1 - 20%                 Grass-sagebrush
       3         greater than 20%    Mountain brush or softwoods

TABLE 1505.1.2
PROHIBITION/ALLOWANCE OF WOOD ROOFING

  Rating             R-3 Occupancy      All Other Occupancies

less than or
equal to 11       wood roof covering      wood roof covering
                  assemblies per          assemblies per
                  Table 1505.1 are        Table 1505.1 are
                  allowed                 allowed

greater than or
equal to 12       wood roof covering      wood roof covering
                  is prohibited           assemblies with a
                                          Class A rating are
                                          allowed

(c)  Appendix C is adopted.
(4)  Sandy City
(a)  Section (F)903.2.14 is added as follows:
(F)903.2.14  An automatic sprinkler system shall be

installed in accordance with NFPA 13 throughout buildings
containing all occupancies where fire flow exceeds 2,000
gallons per minute, based on Table B105.1 of the 2006
International Fire Code.  Exempt locations as indicated in
Section 903.3.1.1.1 are allowed.

Exception: Automatic fire sprinklers are not required in
buildings used solely for worship, Group R Division 3, Group
U occupancies and buildings complying with the International
Residential Code unless otherwise required by the International
Fire Code.

(b)  Appendix L is added to the IBC and adopted as
follows:

Appendix L BUILDINGS AND STRUCTURES
CONSTRUCTED IN AREAS DESIGNATED AS
WILDLAND-URBAN INTERFACE AREAS

AL 101.1 General.  Buildings and structures constructed in
areas designated as Wildland-Urban Interface Areas by Sandy
City shall be constructed using ignition resistant construction as
determined by the Fire Marshal. Section 502 of the 2006
International Wildland-Urban Interface Code (IWUIC), as
promulgated by the International Code Council, shall be used to
determine Fire Hazard Severity.  The provisions listed in
Chapter 5 of the 2006 International Wildland-Urban Interface
Code, as modified herein, shall be used to determine the
requirements for Ignition Resistant Construction.

(i)  In Section 504 of the IWUIC Class I IGNITION-
RESISTANT CONSTRUCTION a new Section 504.1.1 is

added as follows:
504.1.1 General.  Subsections 504.5, 504.6, and 504.7

shall only be required on the exposure side of the structure, as
determined by the Fire Marshal, where defensible space is less
than 50 feet as defined in Section 603 of the 2006 International
Wildland-Urban Interface Code.

(ii)  In Section 505 of the IWUIC Class 2 IGNITION-
RESISTANT CONSTRUCTION Subsections 505.5 and 505.7
are deleted.

R156-56-902.  Local Amendments to the IRC.
The following are adopted as amendments to the IRC to be

applicable to the following jurisdictions:
(1)  All local amendments to the IBC under Section R156-

56-901, the NEC under Section R156-56-906, the IPC under
Section R156-56-903, the IMC under Section R156-56-904, the
IFGC under Section R156-56-905 and the IECC under Section
R156-56-907 which may be applied to detached one and two
family dwellings and multiple single family dwellings shall be
applicable to the corresponding provisions of the IRC for the
local jurisdiction to which the local amendment has been made.
All references to the ICC Electrical Code are deleted and
replaced with the National Electrical Code adopted under
Section R156-56-701(1)(b).

(2)  City of Farmington:
R325 Automatic Sprinkler Systems.
(a)  Sections R325.1 and R325.2 are added as follows:
R325.1  When required.  An automatic sprinkler system

shall be installed throughout every dwelling in accordance with
NFPA 13-D, when any of the following conditions are present:

1.  the structure is over two stories high, as defined by the
building code;

2.  the nearest point of structure is more than 150 feet from
the public way;

3.  the total floor area of all stories is over 5,000 square feet
(excluding from the calculation the area of the basement and/or
garage); or

4.  the structure is located on a street constructed after
March 1, 2000 that has a gradient over 12% and, during fire
department response, access to the structure will be gained by
using such street.  (If the access is intended to be from a
direction where the steep gradient is not used, as determined by
the Chief, this criteria shall not apply).

R325.2  Installation requirements and standards. Such
sprinkler system shall be installed in basements, but need not be
installed in garages, under eves or in enclosed attic spaces,
unless required by the Chief. Such system shall be installed in
accordance with NFPA 13-D.

(b)  In Chapter 43, Referenced Standards, the following
NFPA referenced standards are added as follows:

TABLE
ADD
13D-02     Installation of Sprinkler Systems in
           One- and Two-family Dwellings and
           Manufactured Homes, as amended by these rules
13R-02     Installation of Sprinkler Systems in
           Residential Occupancies Up to and
           Including Four Stories in Height
101-03     Life Safety Code

(c)  NFPA 13D-02 is amended to add the following new
sections:

1.15 Reference to NFPA 13-D.  All references to NFPA
13-D in the codes, ordinances, rules or regulations governing
NFPA 13-D systems shall be read to refer to "modified NFPA
13-D" to reference the NFPA 13-D as amended by additional
regulations adopted by Farmington City.

4.6 Testing and Inspection of Systems.  Testing and
inspection of sprinkler systems shall include, but are not limited
to:
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Residential:
ROUGH Inspection-Verify Water Supply Piping Size and

Materials, Installation of Riser, System Piping, Head Locations
and all Components, Hydrostatic Pressure Test.

FINAL Inspection-Inspectors Test Flow, System
Completeness, Spare Parts, Labeling of Components and
Signage, Alarm Function, Water Supply Pressure Verification.

5.2.2.3 Exposed Piping of Metal.  Exposed Sprinkler
Piping material in rooms of dwellings shall be of Metal.

EXCEPTIONS:
a.  CPVC Piping is allowed in unfinished mechanical and

storage rooms only when specifically listed for the application
as installed.

b.  CPVC Piping is allowed in finished, occupied rooms
used for sports courts or similar uses only when the ceiling/floor
framing above is constructed entirely of non-combustible
materials, such as a concrete garage floor on metal decking.

5.2.2.4 Water Supply Piping Material.  Water Supply
Piping from where the water line enters the dwelling adjacent to
and inside the foundation to the fire sprinkler contractor point-
of-connection shall be metal, suitable for potable plumbing
systems.  See Section 7.1.4 for valve prohibition in such piping.
Piping down stream from the point-of-connection used in the
fire sprinkler system, including the riser, shall conform to NFPA
13-D standards.

5.4 Fire Pump Disconnect Signs.  When installing a Fire
Pump, Red Plastic Laminate Signs shall be installed in the
electrical service panel, if the pump is wired separately from the
main disconnect.  These signs shall state: "Fire Pump
Disconnect ONLY" and "Main Breaker DOES NOT Shut Off
Fire Pump".

7.1.4 Valve Prohibition. NFPA 13-d, Section 7.1 is hereby
modified such that NO VALVE is permitted from the City
Water Meter to the Fire Sprinkler Riser Control.

7.6.1 Mandatory Exterior Alarm.  Every dwelling that has
a fire sprinkler system shall have an exterior alarm, installed in
an approved location.  The alarm shall be of the combination
horn/strobe or electric bell/strobe type, approved for outdoor
use.

8.1.05 Plan Preparation Identification.  All plans for fire
sprinkler systems, except for manufacturer's cut sheets of
equipment, shall include the full name of the person who
prepared the drawings.  When the drawings are prepared by a
registered professional engineer, the engineer's signature shall
also be included.

8.7 Verification of Water Supply:
8.7.1 Fire Flow Tests: Fire Flow Tests for verification of

Water Supply shall be conducted and witnesses for all
applications other than residential, unless directed otherwise by
the Chief. For residential Water Supply, verification shall be
determined by administrative procedure.

8.7.2 Accurate and Verifiable Criteria.  The design
calculations and criteria shall include an accurate and verifiable
Water Supply.

(3)  Morgan City Corp:
In Section R105.2 Work Exempt From Permit, the

following is added:
10.  Structures intended to house farm animals, or for the

storage of feed associated with said farm animals when all the
following criteria is met:

a.  The parcel of property involved is zoned for the keeping
of farm animals or has grand fathered animal rights.

b.  The structure is setback not less than 50 feet from the
rear or side of dwellings, and not less than 10 feet from property
lines and other structures.

c.  The structure does not exceed 1000 square feet of floor
area, and is limited to 20 feet in height.  Height is measured
from the average grade to the highest point of the structure.

d.  Before construction, a site plan is submitted to, and

approved by the building official.
Electrical, plumbing, and mechanical permits shall be

required when that work is included in the structure.
(4)  Morgan County:
In Section R105.2 Work Exempt From Permit, the

following is added:
10.  Structures intended to house farm animals, or for the

storage of feed associated with said farm animals when all the
following criteria is met:

a.  The parcel of property involved is zoned for the keeping
of farm animals or has grand fathered animal rights.

b.  The structure is set back not less than required by the
Morgan County Zoning Ordinance for such structures, but not
less than 10 feet from property lines and other structures.

c.  The structure does not exceed 1000 square feet of floor
area, and is limited to 20 feet in height.  Height is measured
from the average grade to the highest point of the structure.

d.  Before construction, a Land Use Permit must be applied
for, and approved, by the Morgan County Planning and Zoning
Department.

Electrical, plumbing, and mechanical permits shall be
required when that work is included in the structure.

(5)  City of North Salt Lake:
Sections R325.1 and R325.2 are added as follows:
R325.1 When Required. An automatic sprinkler system

shall be installed throughout every dwelling when the following
condition is present:

1.  The structure is over 6,200 square feet.
R325.2 Installation requirements and standards. Such

sprinkler system shall be installed in basements, but need not be
installed in garages, under eves, or in enclosed attic spaces,
unless required by the fire chief.  Such system shall be installed
in accordance with NFPA 13-D.

(6)  Park City Corporation:
Appendix P is adopted.
(7)  Park City Corporation and Park City Fire District:
(a)  Section R905.7 is deleted and replaced with the

following:
R905.7  Wood shingles. The installation of wood shingles

shall comply with the provisions of this section.
Wood roof covering is prohibited in areas with a combined

rating of more than 11 using the following tables with a score of
9 for weather factors.

TABLE
WILDFIRE HAZARD SEVERITY SCALE

     RATING              SLOPE               VEGETATION
       1         less than or equal to 10%  Pinion-juniper
       2         10.1 - 20%                 Grass-sagebrush
       3         greater than 20%    Mountain brush or softwoods

PROHIBITION/EXEMPTION TABLE
     RATING                       WOOD ROOF PROHIBITION
     less than or equal to 11     wood roofs are allowed
     greater than or equal to 12  wood roofs are prohibited

(b)  Section R905.8 is deleted and replaced with the
following:

R905.8  Wood Shakes.  The installation of wood shakes
shall comply with the provisions of this section.  Wood roof
covering is prohibited in areas with a combined rating of more
than 11 using the following tables with a score of 9 for weather
factors.

TABLE
WILDFIRE HAZARD SEVERITY SCALE

     RATING              SLOPE               VEGETATION
       1         less than or equal to 10%  Pinion-juniper
       2         10.1 - 20%                 Grass-sagebrush
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       3         greater than 20%    Mountain brush or softwoods

PROHIBITION/EXEMPTION TABLE

     RATING                       WOOD ROOF PROHIBITION
     less than or equal to 11     wood roofs are allowed
     greater than or equal to 12  wood roofs are prohibited

(c)  Appendix K is adopted.
(8)  Sandy City
A new Section R325 is added to the IRC as follows:
Section R325 IGNITION RESISTANT CONSTRUCTION
R325.1 General.  Buildings and structures constructed in

areas designated as Wildland-Urban Interface Areas by Sandy
City shall be constructed using ignition resistant construction as
determined by the Fire Marshal. Section 502 of the 2006
International Wildland-Urban Interface Code (IWUIC), as
promulgated by the International Code Council, shall be used to
determine Fire Hazard Severity.  The provisions listed in
Chapter 5 of the 2006 IWUIC, as modified herein, shall be used
to determine the requirements for Ignition Resistant
Construction.

(i)  In Section 504 of the IWUIC Class I IGNITION-
RESISTANT CONSTRUCTION a new Section 504.1.1 is
added as follows:

504.1.1 General.  Subsections 504.5, 504.6, and 504.7 shall
only be required on the exposure side of the structure, as
determined by the Fire Marshal, where defensible space is less
than 50 feet as defined in Section 603 of the 2006 IWUIC.

(ii)  In Section 505 of the IWUIC Class 2 IGNITION-
RESISTANT CONSTRUCTION Subsections 505.5 and 505.7
are deleted.

R156-56-903.  Local Amendments to the IPC.
The following are adopted as amendments to the IPC to be

applicable to the following jurisdictions:
(1)  Salt Lake City
Appendix C of the IPC as specified and amended in R156-

56-803(62), (63) and (64).
(2)  South Jordan
(a)  Section 312.9.2 is deleted and replaced with the

following:
312.9.2 Testing.  Reduced pressure principle backflow

preventer assemblies, double check-valve assemblies, pressure
vacuum breaker assemblies, reduced pressure detector fire
protection backflow prevention assemblies, double check
detector fire protection backflow prevention assemblies, hose
connection backflow preventers, and spill-proof vacuum
breakers shall be tested at the time of installation, immediately
after repairs or relocation and at least annually.  The testing
procedure shall be performed in accordance with one of the
following standards:  ASSE 5013, ASSE 5015, ASSE 5020,
ASSE 5047, ASSE 5048, ASSE 5052, ASSE 5056, CSA
B64.10 or CSA B64.10.1.  Assemblies, other than the reduced
pressure principle assembly, protecting lawn irrigation systems
that fail the annual test shall be replaced with a reduced pressure
principle assembly.

(b)  Section 608.16.5 is deleted and replaced with the
following:

608.16.5 Connections to lawn irrigation systems.  The
potable water supply to lawn irrigation systems shall be
protected against backflow by a reduced pressure principle
backflow preventer.

R156-56-904.  Local Amendment to the IMC.
The following are adopted as amendments to the IMC to be

applicable to the following jurisdictions:

R156-56-905.  Local Amendment to the IFGC.

The following are adopted as amendments to the IFGC to
be applicable to the following jurisdictions:

R156-56-906.  Local Amendment to the NEC.
The following are adopted as amendments to the NEC to

be applicable to the following jurisdictions:

R156-56-907.  Local Amendment to the IECC.
The following are adopted as amendments to the IECC to

be applicable to the following jurisdictions:

R156-56-920.  Local Amendment to the IEBC.
The following are adopted as amendments to the IEBC to

be applicable to the following jurisdictions:

KEY:  contractors, building codes, building inspections,
licensing
July 1, 2008 58-1-106(1)(a)
Notice of Continuation March 29, 2007 58-1-202(1)(a)

58-56-1
58-56-4(2)

58-56-6(2)(a)
58-56-18
58-56-19
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R156.  Commerce, Occupational and Professional Licensing.
R156-69.  Dentist and Dental Hygienist Practice Act Rule.
R156-69-101.  Title.

This rule is known as the "Dentist and Dental Hygienist
Practice Act Rule."

R156-69-102.  Definitions.
In addition to the definitions in Title 58, Chapters 1 and 69,

as used in Title 58, Chapters 1 and 69 or this rule:
(1)  "ACLS" means Advanced Cardiac Life Support.
(2)  "ADA" means the American Dental Association.
(3)  "ADA CERP" means American Dental Association

Continuing Education Recognition Program.
(4)  "BCLS" means Basic Cardiac Life Support.
(5)  "ADHA" means the American Dental Hygienists'

Association.
(6)  "CPR" means cardiopulmonary resuscitation.
(7)  "CRDTS" means the Central Regional Dental Testing

Service, Inc.
(8)  "Competency" means displaying special skill or

knowledge derived from training and experience.
(9)  "Conscious sedation" means a minimally depressed

level of consciousness that retains the patient's ability to
independently and continuously maintain an airway and respond
appropriately to physical stimulation and verbal command,
produced by a pharmacologic or non-pharmacologic method, or
a combination thereof.

(10)  "DANB" means the Dental Assisting National Board,
Inc.

(11)  "Deep sedation" means a controlled state of depressed
consciousness, accompanied by partial loss of protective
reflexes, including inability to respond purposefully to verbal
command, produced by a pharmacologic or non-pharmacologic
method, or combination thereof.

(12)  "General anesthesia" means a controlled state of
unconsciousness accompanied by partial or complete loss of
protective reflexes, including inability to independently maintain
an airway and respond purposefully to physical stimulation or
verbal command, produced by a pharmacologic or non-
pharmacologic method or a combination thereof.

(13)  "NERB" means Northeast Regional Board of Dental
Examiners, Inc.

(14)  "SRTA" means Southern Regional Testing Agency,
Inc.

(15)  "Unprofessional conduct," as defined in Title 58
Chapters 1 and 69, is further defined, in accordance with
Subsection 58-1-203(5), in Section R156-69-502.

(16)  "UDA" means Utah Dental Association.
(17)  "UDHA" means Utah Dental Hygienists' Association.
(18)  "WREB" means the Western Regional Examining

Board.

R156-69-103.  Authority - Purpose.
This rule is adopted by the division under the authority of

Subsection 58-1-106(1)(a) to enable the division to administer
Title 58, Chapter 69.

R156-69-104.  Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule

R156-1 is as described in Section R156-1-107.

R156-69-201.  Classifications of Anesthesia and Analgesia
Permits - Dentist.

In accordance with Subsection 58-69-301(4)(a), a dentist
may be issued an anesthesia and analgesia permit in the
following classifications:

(1)  class I permit;
(2)  class II permit;
(3)  class III permit; and

(4)  class IV permit.

R156-69-202.  Qualifications for Anesthesia and Analgesia
Permits - Dentist.

In accordance with Subsection 58-69-301(4)(b), the
qualifications for anesthesia and analgesia permits are:

(1)  for a class I permit:
(a)  current licensure as a dentist in Utah; and
(b)  documentation of current CPR or BCLS certification;
(2)  for a class II permit:
(a)  current licensure as a dentist in Utah;
(b)  documentation of current BCLS certification;
(c)  evidence of having successfully completed training in

the administration of nitrous oxide conscious sedation which
conforms to the Guidelines for Teaching the Comprehensive
Control of Pain and Anxiety in Dentistry, Parts I, II, or III, of
the American Dental Association, July 1993, which is
incorporated by reference; and

(d)  certification that the applicant will comply with the
scope of practice as set forth in Subsection R156-69-601(2);

(3)  for a class III permit:
(a)  compliance with Subsections (1)(a) and (2) above;
(b)  evidence of current Advanced Cardiac Life Support

(ACLS) certification;
(c)  evidence of holding a current Utah controlled

substance license in good standing and a current Drug
Enforcement Administration (DEA) Registration in good
standing;

(d)  evidence of having successfully completed
comprehensive predoctoral or post doctoral training in the
administration of parenteral conscious sedation which conforms
to the Guidelines for Teaching the Comprehensive Control of
Pain and Anxiety in Dentistry, Part III, of the American Dental
Association, July 1993, and a letter from the course director
documenting competency in performing parenteral conscious
sedation; and 60 hours of didactic education in sedation and
successful completion of 20 cases; and

(e)  certification that the applicant will comply the scope of
practice as set forth in Subsection R156-69-601(3); and

(4)  for a class IV permit:
(a)  compliance with Subsections (1), (2), and (3) above;
(b)  evidence of current ACLS certification;
(c)  evidence of having successfully completed advanced

training in the administration of general anesthesia and deep
sedation consisting of not less than one year in a program which
conforms to the Guidelines for Teaching the Comprehensive
Control of Pain and Anxiety in Dentistry, Part II, of the
American Dental Association, July 1993, and a letter from the
course director documenting competency in performing general
anesthesia and deep sedation;

(d)  documentation of successful completion of advanced
training in obtaining a health history, performing a physical
examination and diagnosis of a patient consistent with the
administration of general anesthesia or deep sedation; and

(e)  certification that the applicant will comply with the
scope of practice as set forth in Subsection R156-69-601(4).

R156-69-203.  Classification of Anesthesia and Analgesia
Permits - Dental Hygienist.

In accordance with Subsection 58-69-301(4)(a), a dental
hygienist may be issued an anesthesia and analgesia permit in
the classification of local anesthesia.

R156-69-204.  Qualifications for Anesthesia and Analgesia
Permits - Dental Hygienist.

In accordance with Subsection 58-69-301(4)(b), the
qualifications for a local anesthesia permit are the following:

(1)  current Utah licensure as a dental hygienist or
documentation of meeting all requirements for licensure as a
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dental hygienist;
(2)  successful completion of a program of training in the

administration of local anesthetics accredited by the
Commission on Dental Accreditation of the ADA; and

(3)  passing score on the WREB examination in
anesthesiology; or

(4)  documentation of having a current, active license to
administer local anesthesia in another state in the United States.

R156-69-302b.  Qualifications for Licensure - Examination
Requirements - Dentist.

In accordance with Subsections 58-69-302(1)(f) and (g),
the examination requirements for licensure as a dentist are
established as the following:

(1)  the WREB examination with a passing score as
established by the WREB;

(2)  the NERB examination with a passing score as
established by the NERB;

(3)  the SRTA examination with a passing score as
established by the SRTA; or

(4)  the CRDTS examination with a passing score as
established by the CRDTS.

R156-69-302c.  Qualifications for Licensure - Examination
Requirements - Dental Hygienist.

In accordance with Subsections 58-69-302(3)(f) and (g),
the examination requirements for licensure as a dental hygienist
are established as the following:

(1)  the WREB examination with a passing score as
established by the WREB;

(2)  the NERB examination with a passing score as
established by the NERB;

(3)  the SRTA examination with a passing score as
established by the SRTA; or

(4)  the CRDTS examination with a passing score as
established by the CRDTS.

R156-69-303.  Renewal Cycle - Procedures.
(1)  In accordance with Subsection 58-1-308(1), the

renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 69, is established by rule in
Section R156-1-308.

(2)  Renewal procedures shall be in accordance with
Section R156-1-308.

R156-69-304a.  Continuing Education - Dentist and Dental
Hygienist.

In accordance with Section 58-69-304, qualified continuing
professional education requirements are established as the
following:

(1)  All licensed dentists and dental hygienists shall
complete 30 hours of qualified continuing professional
education during each two year period of licensure.

(2)  Qualified continuing professional education hours for
licensees who have not been licensed for the entire two year
period will be prorated from the date of licensure.

(3)  A licensee shall be responsible for maintaining
competent records of completed qualified continuing
professional education for a period of four years after close of
the two year period to which the records pertain.  It is the
responsibility of the licensee to maintain such information with
respect to qualified continuing professional education to
demonstrate it meets the requirements under this section.

(4)  Qualified continuing professional education shall
consist of clinically oriented institutes, seminars, lectures,
conferences, workshops, various forms of mediated instruction,
and programmed learning.

(5)
(a) Qualified continuing professional education shall be

approved by the Academy of General Dentistry or ADA CERP;
or

(b)  sponsored or presented by the ADA or any subgroup
thereof, the ADHA or any subgroup thereof, an accredited
dental, dental hygiene, or dental postgraduate program, a
government agency, a recognized dental or health care
professional association, or a peer study club.

(6)  Qualified continuing professional education does not
include courses in practice management.

(7)  Any licensee with a class III or IV anesthesia permit
must complete at least 15 hours of continuing education related
to parenteral anesthesia every two years.  These 15 hours may
be part of the 30 hours required in Subsection (1).

R156-69-502.  Unprofessional Conduct.
"Unprofessional Conduct" includes the following:
(1)  failing to provide continuous in-operatory observation

by a trained dental patient care staff member for any patient
under nitrous oxide administration;

(2)  advertising or being listed under a specialty heading
when having not completed an ADA accredited educational
program beyond the dental degree in one or more recognized
areas: dental public health, endodontics, oral pathology, oral
and maxillofacial surgery, orthodontics, pediatric dentistry,
periodontics and prosthodontics;

(3)  engaging in practice as a dentist or dental hygienist
without prominently displaying a copy of the current Utah
license;

(4)  failing to personally maintain current CPR or BCLS
certification, or employing patient care staff who fail to maintain
current CPR or BCLS certification;

(5)  providing consulting or other dental services under
anonymity;

(6)  engaging in unethical or illegal billing practices or
fraud, including:

(a)  reporting an incorrect treatment date for the purpose of
obtaining payment;

(b)  reporting charges for services not rendered;
(c)  incorrectly reporting services rendered for the purpose

of obtaining payment;
(d)  generally representing a charge to a third party that is

different from that charged the patient; and
(7)  failing to establish and maintain appropriate records of

treatment rendered to all patients for a period of seven years.

R156-69-601.  Scope of Practice - Anesthesia and Analgesia
Permits.

In accordance with Subsection 58-69-301(4)(a), the scope
of practice permitted under each classification of anesthesia and
analgesia permit includes the following:

(1)  A dentist with a class I permit:
(a)  may administer or supervise the administration of any

legal form of non-drug induced conscious sedation or drug
induced conscious sedation except:

(i)  that which employs the administration of inhalation
agents including nitrous oxide; and

(ii)  the administration of any drug for sedation by any
parenteral route; and

(b)  shall maintain and ensure that all patient care staff
maintain current CPR certification.

(2)  A dentist with a class II permit:
(a)  may administer or supervise the administration of

nitrous oxide induced conscious sedation in addition to the
privileges granted one holding a Class I permit; and

(b)  shall ensure that:
(i)  every patient under nitrous oxide administration is

under continuous in-operatory observation by a member of the
dental patient care staff;

(ii)  nitrous oxide and oxygen flow rates and sedation
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duration and clearing times are appropriately documented in
patient records;

(iii)  reasonable and prudent controls are in place and
followed in regard to nitrous oxide to ensure the health and
safety of patients, dental office personnel, and the general
public;

(iv)  the dental facility is equipped with adequate and
appropriate equipment, in good working order, to assess vital
signs; and

(v)  equipment used in the administration of nitrous oxide
has a scavenging system and that all gas delivery units have an
oxygen fail-safe system.

(3)  A dentist with a class III permit:
(a)  may administer or supervise the administration of

parenteral conscious sedation in addition to the privileges
granted one holding a Class I and Class II permit; and

(b)  shall ensure that:
(i)  the dental facility has adequate and appropriate

monitoring equipment, including pulse oximetry, current
emergency drugs, and equipment capable of delivering oxygen
under positive pressure;

(ii)  the patient's heart rate, blood pressure, respirations and
responsiveness are checked at specific intervals during the
anesthesia and recovery period and that these observations are
appropriately recorded in the patient record;

(iii)  the dental facility is equipped to treat emergencies
providing immediate access to advanced airway equipment, and
resuscitation medications;

(iv)  the above equipment is inspected annually by a
certified technician and is calibrated and in good working order;

(v)  inhalation agents' flow rates and sedation duration and
clearing times are appropriately documented in patient records;
and

(vi)  a minimum of two persons, with one person constantly
monitoring the patient, are present during the administration of
parenteral conscious sedation as follows:

(A)  an operating permittee dentist and a BCLS certified
assistant trained and qualified to monitor appropriate and
required physiologic parameters;

(B)  an operating dentist and a permittee dentist; or
(C)  an operating permittee dentist and another licensed

professional qualified to administer this class of anesthesia.
(4)  A dentist with a class IV permit;
(a)  may administer or supervise the administration of

general anesthesia or deep sedation in addition to the privileges
granted one holding a class I, II and III permit; and

(b)  shall ensure that:
(i)  the dental facility is equipped with precordial

stethoscope for continuous monitoring of cardiac function and
respiratory work, electrocardiographic monitoring and pulse
oximetry, means of monitoring blood pressure, and temperature
monitoring; the preceding or equivalent monitoring of the
patient will be used for all patients during all general anesthesia
or deep sedation procedures; in addition, temperature
monitoring will be used for children;

(ii)  the dental facility is equipped to treat emergencies
providing immediate access to advanced airway equipment,
resuscitation medications, and defibrillator;

(iii)  the above equipment is inspected annually by a
certified technician and is calibrated and in good working order;
and

(iv)  three qualified and appropriately trained individuals
are present during the administration of general anesthesia or
deep sedation as follows:

(A)  an operating dentist holding a permit under this
classification, an anesthesia assistant trained to observe and
monitor the patient using the equipment required above, and an
individual to assist the operating dentist;

(B)  an operating dentist, an assistant to the dentist and a

dentist holding a permit under this classification; or
(C)  another licensed professional qualified to administer

this class of anesthesia and an individual to assist the operating
dentist.

(5)  Any dentist administering any anesthesia to a patient
which results in, either directly or indirectly, the death or
adverse event resulting in hospitalization of a patient shall
submit a complete report of the incident to the board within 30
days.

R156-69-602.  Practice of Dental Hygiene.
In accordance with Subsection 58-69-102(7)(a)(ix), other

practices of dental hygiene include performing laser bleaching.

R156-69-603.  Use of Unlicensed Individuals as Dental
Assistants.

In accordance with Section 58-69-803, the standards
regulating the use of unlicensed individuals as dental assistants
are that an unlicensed individual shall not, under any
circumstance:

(1)  render definitive treatment diagnosis;
(2)  place, condense, carve, finish or polish restorative

materials, or perform final cementation;
(3)  cut hard or soft tissue or extract teeth;
(4)  remove stains, deposits, or accretions, except as is

incidental to polishing teeth coronally with a rubber cup;
(5)  initially introduce nitrous oxide and oxygen to a

patient for the purpose of establishing and recording a safe
plane of analgesia for the patient, except under the direct
supervision of a licensed dentist;

(6)  remove bonded materials from the teeth with a rotary
dental instrument or use any rotary dental instrument within the
oral cavity except to polish teeth coronally with a rubber cup;

(7)  take jaw registrations or oral impressions for supplying
artificial teeth as substitutes for natural teeth, except for
diagnostic or opposing models for the fabrication of temporary
or provisional restorations or appliances;

(8)  correct or attempt to correct the malposition or
malocclusion of teeth, or make an adjustment that will result in
the movement of teeth upon an appliance which is worn in the
mouth;

(9)  perform sub-gingival instrumentation;
(10)  render decisions concerning the use of drugs, their

dosage or prescription; or
(11)  expose radiographs without meeting the following

criteria:
(a)  completing a dental assisting course accredited by the

ADA Commission on Dental Accreditation; or
(b)  passing one of the following examinations:
(i)  the DANB Radiation Health and Safety Examination

(RHS); or
(ii)  a radiology exam approved by the board that meets the

criteria established in Section R156-69-604.

R156-69-604.  Radiology Course for Unlicensed Individuals
as Dental Assistants.

In accordance with Section 58-69-803 and Subsection 58-
54-4.3(2), the radiology course in Subsection R156-69-603(11)
shall include radiology theory consisting of:

(1)  orientation to radiation technology;
(2)  terminology;
(3)  radiographic dental anatomy and pathology (cursory);
(4)  radiation physics (basic);
(5)  radiation protection to patient and operator;
(6)  radiation biology including interaction of ionizing

radiation on cells, tissues and matter;
(7)  factors influencing biological response to cells and

tissues to ionizing radiation and cumulative effects of x-
radiation;
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(8)  intraoral and extraoral radiographic techniques;
(9)  processing techniques including proper disposal of

chemicals; and
(10)  infection control in dental radiology.

KEY:  licensing, dentists, dental hygienists
June 9, 2008 58-69-101
Notice of Continuation June 19, 2006 58-1-106(1)(a)

58-1-202(1)(a)
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R162.  Commerce, Real Estate.
R162-9.  Continuing Education.
R162-9-1.  Course Application for Certification.

9.1  Continuing education credit shall be given to students
only for courses that are certified by the Division at the time the
courses are taught.  Course sponsors shall apply for course
certification by submitting all forms and fees required by the
Division not less than 30 days prior to the course being taught.
Applications shall include at a minimum the following
information which will be used in determining approval:

9.1.1  Name and contact information of the course sponsor
and the name of the entity through which the course will be
provided;

9.1.2  A description of the physical facility where the
course will be taught;

9.1.2.1  Except for distance education courses, all courses
must be taught in an appropriate classroom facility and not in a
private residence.

9.1.3  The title of the course;
9.1.4  The proposed amount of credit hours for the course;
9.1.4.1  A credit hour is defined as 50 minutes within a 60-

minute time period;
9.1.4.2  The minimum length of a course shall be one credit

hour;
9.1.5  A statement defining how the course will meet the

objectives of continuing education by increasing the licensee's
knowledge, professionalism, and ability to protect and serve the
public;

9.1.6  A course outline including, for each segment of no
more than 15 minutes, a description of the subject matter;

9.1.7  A minimum of three learning objectives for every
three hours of class time;

9.1.8  The name and certification number of each certified
instructor who will teach the course;

9.1.9  Identification of whether the method of instruction
will be traditional education or distance education;

9.1.9.1  A sponsor seeking certification of a distance
education course shall:

9.1.9.1.1  submit to the Division a complete description of
all course delivery methods and all media to be used;

9.1.9.1.2  provide course access to the Division using the
same delivery methods and media that will be provided to the
students;

9.1.9.1.3  describe specific and regularly scheduled
interactive events included in the course and appropriate to the
delivery method that will contribute to the students' achievement
of the stated learning objectives;

9.1.9.1.4  describe how and when instructors will be
available to answer student questions; and

9.1.9.1.5  provide an attestation from the sponsor of the
availability and adequacy of the equipment, software, and other
technologies needed to achieve the course's instructional claims.

9.1.10  Copies of all materials to be distributed to the
participants;

9.1.11  The procedure for pre-registration, the tuition or
registration fee and a copy of the cancellation and refund policy;

9.1.12  Except for courses approved for distance education,
the procedure for taking and maintaining control of attendance
during class time, which procedure shall be more extensive than
having the student sign a class roll;

9.1.13  A sample of the completion certificate which shall
bear the following information:

(a)  A Space for the licensee's name, type of license and
license number, date of course;

(b)  The name of the course provider, course title, hours of
credit, certification number, and certification expiration date;
and

(c)  A Space for signature of the course sponsor and a space
for the licensee's signature.

9.1.14  A signed statement agreeing not to market personal
sales products;

9.1.15  A signed statement agreeing to allow the course to
be randomly audited on an unannounced basis by the Division
or its representative;

9.1.16  A signed statement agreeing to upload, within 10
days after the end of a course offering, to the database specified
by the Division, the course name, course certificate number
assigned by the Division, the date the course was taught, the
number of credit hours, and the names and license numbers of
all students receiving continuing education credit;

9.1.16.1  A course sponsor is not responsible for uploading
information for students who fail to provide an accurate name
or license number registered with the Division.

9.1.16.2  Continuing education credit will not be given to
any student who fails to provide to a course sponsor an accurate
name or license number registered with the Division within 7
days of attending the course; and

9.1.17  Any other information as the Division may require.

R162-9-2.  Determining Fitness for Course Certification.
9.2  The Division shall certify courses based on intellectual

and practical content and whether the course increases the
licensee's knowledge, professionalism and ability to protect and
serve the public.

9.2.1  Courses in the following subjects may be certified as
"core": state approved forms/contracts, ethics, agency,
prevention of real estate and mortgage fraud, federal and state
real estate laws, and brokers' trust accounts.

9.2.2  Courses in the following subjects may be certified as
"elective":

9.2.2.1  Real estate financing, including mortgages and
other financing techniques; real estate investments; real estate
market measures and evaluation; real estate appraising;
accounting and taxation as applied to real property; estate
building and portfolio management for clients; settlement
statements; real estate mathematics;

9.2.2.2  Real estate law; contract law; agency and
subagency; real estate securities and syndications; regulation
and management of timeshares, condominiums and
cooperatives; resort and recreational properties; farm and ranch
properties; real property exchanging; legislative issues that
influence real estate practice; real estate license law and
administrative rules;

9.2.2.3  Land development; land use, planning and zoning;
construction; energy conservation in buildings; water rights; real
estate environmental issues and hazards including lead-based
paint, underground storage tanks, radon, etc., and how they
affect real estate; real estate inspections;

9.2.2.4  Property management; leasing agreements;
accounting procedures; management contracts; landlord/tenant
relationships;

9.2.2.5  Americans with Disabilities Act; Fair housing;
affirmative marketing;

9.2.2.6  Commercial real estate; Tenants-in-Common;
9.2.2.7  Using the computer, the Internet, business

calculators, and other technologies to directly increase the
licensee's knowledge, professionalism and ability to protect and
serve the public;

9.2.2.8  Professional development, business success,
customer relation skills, or sales promotion, including
salesmanship, negotiation, sales psychology, marketing
techniques related to real estate knowledge, servicing clients,
communication skills;

9.2.2.9  Personal and property protection for licensees and
their clients; and

9.2.2.10  Any other topic that directly relates to the real
estate brokerage practice and directly contributes to the
objective of continuing education.
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9.2.3  Non-acceptable course subject matter includes topics
such as:

9.2.3.1  Offerings in mechanical office and business skills,
such as typing, speed reading, memory improvement, language
report writing, advertising, or similar offerings;

9.2.3.2  Physical well-being, personal motivation, stress
management, dress-for-success, or similar offerings;

9.2.3.3  Meetings held in conjunction with the general
business of the licensee and his broker, employer or trade
organization, such as sales meetings, in-house staff or licensee
training meetings, or member orientation for professional
organizations;

9.2.3.4  Courses in wealth creation or retirement planning
for licensees; and

9.2.3.5  Courses that are specifically designed for exam
preparation.

R162-9-3.  Course Certification Renewal.
9.3  Course certifications are valid for a period of two

years.  A certification may be renewed by submitting all forms
and fees required by the Division prior to the expiration date of
the current certification. Certifications not properly renewed
shall expire on the expiration date.

9.3.1  A certification may be reinstated for a period of
thirty days after expiration by complying with all requirements
for a timely renewal and paying a non-refundable late fee.

9.3.2  A certification may be reinstated after thirty days and
within six months after expiration by complying with all
requirements for a timely renewal and payment of a non-
refundable reinstatement fee.

9.3.3  A certification that has been expired for more than
six months may not be reinstated and an applicant must apply
for a new certification following the same procedure as an
original certification.

R162-9-4.  Conduct and Standards of Practice.
9.4  In order to maintain good standing and renew a

certification, a course sponsor shall:
9.4.1  Upon completion of a course offering, provide a

certificate of completion, in the form required by the Division,
to those students who attend a minimum of 90% of the required
class time;

9.4.2  Maintain for three years a record of registration of
each person completing an offering and any other prescribed
information regarding the offering, including exam results, if
any;

9.4.3  For distance education courses, give education credit
only to students who complete the course within one year of the
registration date;

9.4.4  Notify the Division in writing within 15 days of any
material change in a certified course, for example, curriculum,
course length, instructor, refund policy, etc.; and

9.4.5  Upon completion of a course offering, provide to
each student a course evaluation, in the form required by the
Division, and submit the completed course evaluations to the
Division within 10 days.

R162-9-5.  Instructor Application for Certification.
9.5  Continuing education credit shall be given to students

only for courses that are taught by an instructor who is certified
by the Division at the time the courses are taught.  Applicants
shall apply for instructor certification by submitting all forms
and fees required by the Division not less than 30 days prior to
the course being taught.  Applications shall include at a
minimum the following information which will be used in
determining approval:

9.5.1  Name and contact information of the applicant;
9.5.2  Evidence of a minimum education level of

graduation from high school or its equivalent;

9.5.3  Evidence of any combination of at least three years
of full time experience and/or college-level education related to
the course subject;

9.5.4  Evidence of at least twelve months of fulltime
teaching experience or an equivalent number of months of part
time teaching experience, or attendance at the Division's
Instructor Development Workshops totaling at least two days in
length;

9.5.5  A signed statement agreeing to allow the instructor's
courses to be randomly audited on an unannounced basis by the
Division or its representative;

9.5.6  A signed statement agreeing not to market personal
sales products; and

9.5.7  Any other information as the Division may require.

R162-9-6.  Determining Fitness for Instructor Certification.
9.6  The Division with the concurrence of the Commission

shall certify instructors based on the applicant's honesty,
integrity, truthfulness, reputation, and competency.

R162-9-7.  Instructor Certification Renewal.
9.7  Instructor certifications are valid for a period of two

years.  A certification may be renewed by submitting all forms
and fees required by the Division prior to the expiration date of
the current certification.

9.7.1  Certifications not properly renewed shall expire on
the expiration date.

9.7.1.1  A certification may be reinstated for a period of
thirty days after expiration by complying with all requirements
for a timely renewal and paying a non-refundable late fee.

9.7.1.2  A certification may be reinstated after thirty days
and within six months after expiration by complying with all
requirements for a timely renewal and paying a non-refundable
reinstatement fee.

9.7.1.3  A certification that has been expired for more than
six months may not be reinstated and an applicant must apply
for a new certification following the same procedure as an
original certification.

9.7.2  To renew an instructor certification an instructor
must teach, during the previous renewal period, a minimum of
12 continuing education credit hours.

9.7.2.1  If the instructor has not taught a minimum of 12
hours during the previous renewal period, written explanation
outlining the reason for not meeting the requirement and
satisfactory documentation of the applicant's present level of
expertise shall be provided to the Division.

R162-9-8.  Marketing of Continuing Education Courses.
9.8.1  A course sponsor may not advertise or market a

continuing education course where Division continuing
education course credit will be offered or provided to a licensed
attendee unless the course:

(a)  is approved and has been issued a current continuing
education course certification number by the Division; and

(b)  is advertised with the continuing education course
certification number issued by the Division displayed in all
advertising materials.

9.8.2  A course sponsor may not advertise, market, or
promote a continuing education course with language which
indicates Division continuing education course approval is
"pending" or otherwise forthcoming.

KEY:  continuing education
June 23, 2008 61-2-5.5
Notice of Continuation April 18, 2007
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R162.  Commerce, Real Estate.
R162-208.  Continuing Education.
R162-208-1.  Required Hours of Continuing Education.

208.1  An applicant for license renewal shall complete
fourteen hours of continuing education approved by the
Division to qualify for license renewal.

R162-208-2.  Proof of Continuing Education Hours.
208.2  Proof of continuing education hours must be in the

form required by the Division.

R162-208-3.  Credit Hours.
208.3  For the purpose of this rule, a credit hour is defined

as 50 minutes of education within a 60 minute time period.  A
10 minute break may be taken for every 50 minutes of
education.  Education credit will be limited to a maximum of 8
credit hours per day.

R162-208-4.  Subject Matter.
208.4  The following subject matter is acceptable for

continuing education credit:
208.4.1  Each time the licensee renews, the required 14

credit hours must include a minimum of 2 credit hours of ethics
and a minimum of 3 credit hours related to compliance with
Federal and State laws governing mortgage lending.

208.4.2  The balance of the credit hours required for
renewal may consist of any courses related to residential
mortgage principles and practices that would enhance the
competency and professionalism of licensees.

208.4.3  The Division may maintain and may make
available to any person upon request a list of course topics that
have been approved by the Division and the Commission as
acceptable for continuing education purposes.  The Division
may also post the list of course topics on its website.

R162-208-5.  Unacceptable Subject Matter.
208.5  The following topics are not acceptable for

continuing education purposes:
208.5.1  Offerings in mechanical office and business skills

such as typing, speed reading, memory improvement, report
writing, advertising or similar offerings;

208.5.2  Offerings concerning physical well-being or
personal development, such as personal motivation, stress
management, time management, dress-for-success, or similar
offerings; and

208.5.3  Meetings held in conjunction with the general
business of the licensee and the entity for which the licensee
conducts residential mortgage business, such as sales meetings,
or in-house staff meetings unless the in-house staff meetings
consist of training on the subjects set forth in Section 61-2c-
104(7)(d)(ii).

R162-208-6.  Education Committee.
208.6  The Commission may appoint an Education

Committee, the purpose of which will be to assist the Division
and the Commission in approving continuing education course
topics.  The Education Committee will make recommendations
to the Division and the Commission about whether any
particular course topic is sufficiently related to residential
mortgage principles and practices, and whether the topic would
tend to enhance the competency and professionalism of
licensees, to justify placing the topic on the list of course topics
that are acceptable for continuing education purposes.  The
Division and the Commission may accept or reject the
Committee's recommendation on any course topic.

208.6.1  If an Education Committee has been appointed by
the Commission, any licensee or any course provider may
request that the Education Committee recommend to the
Division and the Commission that a specific topic be approved

as an acceptable topic for continuing education purposes.  The
request must be made in writing, addressed to the Education
Committee in care of the Division, and must state specific
reasons why the requester believes the topic qualifies for
continuing education purposes.

208.6.2  If the Education Committee turns down a request
to approve a certain topic for continuing education purposes, the
party who requested that the topic be approved may petition the
Division and the Commission on an individual basis for
evaluation and approval of the topic as being acceptable for
continuing education purposes.  The Petition must be made in
writing, addressed to the Division and the Commission in care
of the Division, and must state specific reasons why the
requester believes that the topic qualifies for continuing
education purposes.  If the Division and the Commission find
that the topic is acceptable for continuing education purposes,
the Division shall add the topic to the list maintained by the
Division of approved continuing education topics.

R162-208-7.  Course Completion Certificate and Continuing
Education Banking.

208.7.1  The course provider shall issue a course
completion certificate in the form required by the Division to all
licensees who successfully complete a course in a topic that is
approved for continuing education purposes.  The course
completion certificate shall indicate the number of credit hours
successfully completed by the student and must be signed by the
student and the instructor who taught the course.  The course
completion certificate must include the course title, date of the
course, course certificate number, and course certificate
expiration date.

208.7.2  For the purposes of this rule, "continuing
education banking" is defined as the upload by a course
provider of such information as specified by the Division to the
Division's data base concerning the students who have
successfully completed a continuing education course, including
the name of the course, the certificate number assigned to the
course by the Division, the date the course was taught, and the
names and license numbers of all students who successfully
completed the course.

208.7.3  In addition to complying with the requirements of
Subsection 208.7.1 and except as provided in Subsection
208.7.5, all course providers shall bank continuing education for
all students who successfully completed a course within ten
days after the course was taught.

208.7.4  A student must provide an accurate license
number and the full name the student has registered with the
Division to the course provider within 7 days after course
attendance.

208.7.5  If a course provider is unable to bank a student's
continuing education credit because the student has failed to
properly and accurately comply with the requirements of
Subsection 208.7.4, the course provider shall not be disciplined
by the Division for failure to bank the student's continuing
education credit.

R162-208-8.  Online Courses.
208.8  Online courses may be accepted by the Division for

continuing education purposes if they comply with all of the
other provisions of this rule and if:  a) the student who
successfully completes a course is able to print from the course
provider's web site a continuing education certificate to submit
to the Division that meets the requirements of Section 208.7
above; and b) the course provider has methods in place to
determine whether a student has successfully completed a
course and to insure that only those students who have
successfully completed a course are able to print a course
completion certificate.
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R162-208-9.  Continuing Education Instructor Certification.
208.9  All instructors of courses to be taught for continuing

education purposes must apply for certification from the
Division not less than 30 days prior to the anticipated date of the
first class that they intend to teach.

208.9.1  Continuing education course instructor applicants
shall meet the requirements set forth in Section 210.5 and
Section 210.7 of these rules, and shall demonstrate knowledge
of the subject matter of the course they intend to teach by
submitting proof of the following:

(a)  at least three years of experience in a profession, trade,
or technical occupation in a field directly related to the course
which the applicant intends to instruct;

(b)  a bachelors or postgraduate degree in the field of real
estate, business, law, finance, or other academic area directly
related to the course which applicant intends to instruct; or

(c)  any combination of at least three years of full-time
experience and college-level education in a field directly related
to the course which the applicant intends to instruct.

208.9.2  Instructor applicants shall demonstrate evidence
of the ability to communicate the subject matter by the
submission of proof of the following:

(a)  a state teaching certificate or showing successful
completion of appropriate college courses in the field of
education;

(b)  a professional teaching designation from the National
Association of Mortgage Brokers, the Real Estate Educators
Association, the Mortgage Bankers Association of America, or
a similar association; or

(c)  evidence, such as instructor evaluation forms or letters
of reference, of the ability to teach in schools, seminars, or in an
equivalent setting.

208.9.3  Upon approval by the Division, an instructor shall
be issued a certification to act as a continuing education
instructor.  A continuing education instructor certification shall
expire twenty-four months after its issuance.  An instructor shall
apply for renewal of a continuing education instructor
certification prior to the expiration of the instructor's current
certification, using the form required by the Division.

208.9.3.1  To qualify for renewal of instructor certification,
an instructor must provide proof of having taught a minimum of
one class in each course for which renewal is sought in the year
preceding application for renewal.  The term of a renewed
instructor certification shall be twenty-four months.

208.9.3.1.1  If the instructor has not taught during the year
preceding renewal and wishes to renew certification, written
explanation shall be submitted outlining the reason for not
instructing the course, including documentation satisfactory to
the Division as to the instructor's present level of expertise in the
subject matter of the course.

208.9.4  Reinstatement of Expired Instructor Certification.
If the instructor does not submit a properly completed renewal
form, the renewal fee, and any required documentation prior to
the expiration date of the instructor's current certification, the
certification shall expire.  When an instructor certification
expires, the certification may be reinstated for a period of thirty
days after the expiration date upon payment of a non-refundable
late fee in addition to completing all of the requirements for a
timely renewal.  After the thirty day period, and until six months
after the expiration date, an instructor certification may be
reinstated upon payment of a non-refundable late fee and
completion of 6 classroom hours of education related to
residential mortgages or teaching techniques in addition to
completing all of the requirements for a timely renewal.  After
the six month period, an instructor will be required to apply by
following the procedure for obtaining original certification.

R162-208-10.  Continuing Education Course Certification.
208.10  Continuing education course providers who

provide education courses specifically tailored for, or marketed
to, Utah real estate, appraiser, or mortgage licensees are
required to apply to the Division for certification of any course
for which continuing education credit is promised at least 30
days prior to the anticipated date of the first class.  Except as
may be provided in Subsection 208.10.5, the Division will not
grant continuing education credit to students who have taken
courses that have not been certified by the Division in advance
of the courses being taught to students.

208.10.1  Approved continuing education providers may
include accredited colleges and universities, public or private
vocational schools, national and state mortgage related
professional societies and organizations, and proprietary schools
and instructors.

208.10.2  Application Procedure.  Except as provided in
Subsection 208.10.3, education providers shall make application
to the Division following the procedures set forth in Subsection
208.10.4.

208.10.3. A continuing education provider who provides
proof to the Division that a course offering has been certified for
continuing education credit in a minimum of three other states
and that the provider has specific standards in place for
development of courses and approval of instructors may be
granted certification of a course by filling out the form required
by the Division and including the following with the
application:

(a)  a copy of the provider's standards used for developing
curricula and for approving instructors;

(b)  evidence that the course is certified in at least three
states;

(c)  a sample of the course completion certificate bearing
all information required by Subsection 208.10.4(l) and

(d)  all required fees, which shall be non-refundable.
208.10.4  Submission of Course for Certification.  The

application shall include the non-refundable instructor
certification fee and the non-refundable course certification fee
per course per instructor. The application shall be made on the
form required by the Division, and shall include all information
required by the Division concerning the course and the course
sponsor.

208.10.5  Individual licensees may apply to the Division
for continuing education credit for a non-certified mortgage
course that was not required by these rules to be certified in
advance by submitting the form required by the Division and
providing all information concerning the course required by the
Division.  If the licensee is able to demonstrate to the
satisfaction of the Division that the course will likely improve
the licensee's ability to better protect or serve the public and
improve the licensee's professional licensing status, the Division
may grant the individual licensee continuing education for the
course.

208.10.5.1  Provided the subject matter of the course is
applicable to residential mortgage loan business in Utah, a
course approved for continuing education purposes in another
state or jurisdiction may be granted Utah continuing education
credit on a case by case basis.

208.10.6  Distance Education.  Continuing education
courses in which the instruction does not take place in a
traditional classroom setting, but rather through other media
where teacher and student are separated by distance and
sometimes by time, may be certified by the Division if the
particular distance education method has been approved by the
Commission and the Division.  Application must be made to the
Division on the form required by the Division for certification
of courses that do not take place in a traditional classroom
setting.

R162-208-11.  Conditions of Certification.
208.11.1  Minimum class time for live courses.  Course
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completion certificates may be given only to those students who
have attended a minimum of 90% of the required class time of
a live lecture course.

208.11.2  Registration Records.  A course provider shall
maintain for three years a record of registration of each
individual completing a course and any other information
required by the Division regarding the individual's attendance at
the course, including exam results, if any.

208.11.3  Course providers shall require that a student
registered for a distance education course completes the course
within one year of the date the student originally registered for
the course.

208.11.4  Material Changes in Courses Certified for
Continuing Education Purposes.  Whenever there is a material
change in a certified continuing education course, including a
change in curriculum, course length, instructor, or refund policy,
the provider shall promptly notify the Division in writing.

208.11.5  Course Evaluation Forms.  At the end of each
course, course providers shall require that each student complete
a standard evaluation form provided by the Division. The forms
shall be collected at the end of the class, sealed in an envelope,
and mailed by the course provider to the Division within 10
days of the last class.

R162-208-12.  Continuing Education Course Certification
and Renewal.

208.12  All course certifications shall expire two years after
their issuance.

208.12.1  Application for renewal of a continuing
education course certification shall be made on the form
required by the Division and shall include the non-refundable
renewal fee.

208.12.1.1  If the certification of a continuing education
course is not renewed within six months after its expiration date,
the course provider will be required to apply for a new
certification for the course.

208.12.2  After a course has been renewed three times, the
course provider will be required to apply for a new certification.

R162-208-13.  Division Evaluation and Monitoring of
Courses and Instructors.

208.13.1  The Division shall cause certified continuing
education courses to be evaluated for adherence to course
content and other prescribed criteria, and for the effectiveness of
the instructor.

208.13.2  On a randomly selected basis, the Division may
assign monitors to attend courses for the purpose of evaluating
the courses and the instructors. The monitors will complete a
standard evaluation form provided by the Division and return
the form to the Division within 10 days after the last class.

R162-208-14.  Limitation on Multiple Use of Credit Hours.
208.14  A mortgage licensee who is also licensed by the

Division as a real estate broker, real estate sales agent, or real
estate appraiser may not receive credit toward renewal of a
mortgage license for continuing education hours that have
already been used toward renewal of a real estate broker, real
estate sales agent, or real estate appraiser license.

R162-208-15.  Marketing of Continuing Education Courses.
208.15.1  A course provider may not advertise or market a

continuing education course where Division continuing
education course credit will be offered or provided to a licensed
attendee unless the course:

(a)  is approved and has been issued a current continuing
education course certification number by the Division; and

(b)  is advertised with the continuing education course
certification number issued by the Division displayed in all
advertising materials.

208.15.2  A course provider may not advertise, market, or
promote a continuing education course with language which
indicates Division continuing education course approval is
"pending" or otherwise forthcoming.

KEY:  residential mortgage loan origination
June 23, 2008 61-2c-103(3)

61-2c-104(7)(d)(ii)
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R212.  Community and Culture, History.
R212-4.  Ancient Human Remains.
R212-4-1.  General Authority.

Section 9-8-309 defines the Antiquities Section's duties
with respect to recovery, disposition, and determination of
ownership of ancient human remains found on nonfederal lands
that are not state lands in the State of Utah.

R212-4-2.  Purpose.
The primary purpose of the 9-8-309 and this rule is to

assure that ancient human remains are given respectful, lawful,
and scientifically-sound treatment, that landowners are not
harmed or burdened by a discovery of ancient human remains on
their property, and to ensure that steps are taken to determine
lawful ownership of recovered remains.

R212-4-3.  Definitions.
A.  "Antiquities Section" means the Antiquities Section of

the Division of State History.
B.  "ancient" means one-hundred years of age or older.
C.  "Native American" means of or relating to a tribe,

people, or culture that is indigenous to the United States.
D.  "human remains" means all or part of a physical

individual, in any stage of decomposition, and objects on or in
association with the physical individual that were placed there
as part of the death rite or ceremony of a culture.

E.  "nonfederal land" includes land owned or controlled by
the state, a county, city, or town, an Indian tribe, if the land is
not held in trust by the United States for the Indian tribe or the
Indian tribe's members, a person other than the federal
government; or school and institutional trust lands as defined in
Section 53C-1-103.

F.  "state land" means any land owned by the state
including the state's legislative and judicial branches,
departments, divisions, agencies, boards, commissions, councils,
and committees, institutions of higher education as defined
under Section 53B-3-102. "State land" does not include land
owned by a political subdivision of the state, land owned by a
school district; private land, school and institutional trust lands
as defined in Section 53C-1-103.

G.  "excavate" means the scientific disturbance or removal
of surface or subsurface archaeological resources by qualified
archaeologists in compliance with Title 9, Chapter 8, Part 3,
Antiquities.

H.  "Director" means the Director of the Utah Division of
State History.

I.  "local law enforcement agency" means the police
department, sheriff's office, or other agency having jurisdiction.

R212-4-4.  Response to Notification of a Discovery of Ancient
Human Remains.

Human remains that are discovered in conjunction with a
project or undertaking subject to Chapter 8, part 4 Historic Sites,
or Section 106 of the National Historic Preservation Act, are the
responsibility of the project proponents, not the Antiquities
Section.  The Antiquities Section may however advise, assist
and cooperate with responsible agencies in meeting their
obligations regarding ancient human remains.  For ancient
human remains recovered as part of a compliance project from
lands covered by 9-8-309, the Antiquities Section will,
following appropriate analyses, and if asked, assume the role of
the landowner for purposes of determination of ownership as per
9-9-403(8).

Upon notification that ancient human remains have been
discovered, the Antiquities Section will gather information and
consult as necessary with affected agencies and individuals and
within two business days determine a course of action with
approval of the landowner(leave remains in place or excavate
and remove remains) and notify the affected agencies and

individuals of the decision.

R212-4-5.  Excavation and Removal of Ancient Human
Remains.

If the landowner grants permission for excavation and
removal, the Antiquities Section or its agent will conduct
respectful and scientifically-sound investigations of the remains
and will remove from the site the remains within five days of
receiving permission to excavate.  If agreed to by the landowner,
an alternative agreement may be reached (as provided for in 9-8-
309(3)).  If extraordinary circumstances (as defined in 9-8-
309(1)(c)(i) exist or arise requiring a time extension, the
Antiquities Section will notify the landowner immediately.

If the landowner does not grant permission to excavate and
remove the ancient human remains, the Antiquities Section will
inform the landowner of the legal restrictions regarding human
remains as specified in UCA 76-9-704.

Excavated human remains will be examined.  Those
determined to be Native American will be subject to Chapter 9,
Part 4, Native American Grave Protection and Repatriation Act.
For the purposes of determining ownership under the act, for all
remains excavated under the provisions of this part by the
Antiquities Section, the Section will serve in the capacity of the
landowner and will make lineal descent and cultural affiliation
ownership determinations in consultation with the Division of
Indian Affairs and allowing interested individuals and tribes to
assert claims of ownership.

KEY:  ancient human remains, archaeology
June 25, 2008 9-8-309
Notice of Continuation August 1, 2006 9-8-403

76-9-704
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R277.  Education, Administration.
R277-104.  USOE ADA Complaint Procedure.
R277-104-1.  Definitions.

A.  "ADA" means the Americans with Disabilities Act, 42
U.S.C. 12201, which provides that no qualified individual with
a disability, by reason of such disability, be excluded from
participation in or be denied the benefits of the services,
programs, or activities of a public entity, or be subjected to
discrimination by this or any such entity.

B.  "The ADA Coordinator" means the designee of the
State Board of Education, who has responsibility for
investigating and providing prompt and equitable resolution of
complaints filed by qualified individuals with disabilities in
accordance with the Americans with Disabilities Act, or
provisions of this rule.

C.  "The ADA State Coordinating Committee" means that
committee with representatives designated by the directors of
the following agencies:

(1)  Office of Planning and Budget;
(2)  Department of Human Resource Management;
(3)  Division of Risk Management;
(4)  Division of Facilities Construction Management; and
(5)  Office of the Attorney General.
D.  "Disability" means, with respect to an individual

disability, a physical or mental impairment that substantially
limits one or more of the major life activities of such an
individual; a record of such an impairment; or being regarded as
having such an impairment.  The definition of "disability"
specifically excludes:  transvestism, transsexualism, pedophilia,
exhibitionism, voyeurism, gender identity disorders not resulting
from physical impairments, other sexual behavior disorders,
compulsive gambling, kleptomania, pyromania, and
psychoactive substance use disorders resulting from current
illegal use of drugs.

E.  "Major life activities" means functions such as caring
for one's self, performing manual tasks, walking, seeing,
hearing, speaking, breathing, learning, and working.

F.  "Individual with a disability" (hereinafter individual)
means a person who has a disability which limits one of his
major life activities and who meets the essential eligibility
requirement for the receipt of services or the participation in
programs or activities provided by the USOE or the State Board
of Education, or who would otherwise be an eligible applicant
for vacant state positions, as well as those who are employees of
the state.

G.  "Superintendent" means the State Superintendent of
Public Instruction.

H.  "USOE" means the Utah State Office of Education.

R277-104-2.  Authority and Purpose.
A.  This rule is authorized pursuant to 28 CFR 35.107,

1992 edition, which adopts, defines, and publishes complaint
procedures providing for prompt and equitable resolution of
complaints filed in accordance with Title II of the Americans
with Disabilities Act, 28 CFR 35, 1992 edition.

B.  The purpose of this rule is to establish a USOE
procedure for filing complaints under the federal ADA law,
provide an appeals procedure, and for appropriate classification
of the records of complaints and appeals.

C.  No qualified individual with a disability, by reason of
such disability, shall be excluded from participation in or be
denied the benefits of the services, programs, or activities of the
USOE, or be subjected to discrimination by the USOE.

R277-104-3.  Filing of Complaints.
A.  The complaint shall be filed in a timely manner to

assure prompt, effective assessment and consideration of the
facts, but not later than 60 days from the date of the alleged act
of discrimination.  However, any complaint alleging an act of

discrimination occurring between January 26, 1992 and the
effective date of this rule may be filed within 60 days of the
effective date of this rule.

B.  The complaint shall be filed with the USOE's ADA
Coordinator in writing or in another accessible format suitable
to the individual.

C.  Each complaint shall:
(1)  include the individual's name and address;
(2)  include the nature and extent of the individual's

disability;
(3)  describe the USOE's alleged discriminatory action in

sufficient detail to inform the USOE of the nature and date of
the alleged violation;

(4)  describe the action and accommodation desired; and
(5)  be signed by the individual or by his legal

representative.
D.  Complaints filed on behalf of classes or third parties

shall describe or identify by name, if possible, the alleged
victims of discrimination.

R277-104-4.  Investigation of Complaint.
A.  The ADA coordinator shall conduct an investigation of

each complaint received.  The investigation shall be conducted
to the extent necessary to assure all relevant facts are determined
and documented.  This may include gathering all information
listed in Section 3(C) of this rule if it is not made available by
the individual.

B.  When conducting the investigation, the coordinator
may seek assistance from the USOE's legal, human resource and
budget staff in determining what action, if any, shall be taken on
the complaint.  Before making any decision that would involve
an expenditure of funds which is not absorbable within the
USOE's budget and would require appropriation authority,
facility modifications, or reclassification or reallocation in
grade, the coordinator shall consult with the ADA State
Coordinating Committee.

R277-104-5.  Issuance of Decision.
A.  Within 30 working days after receiving the complaint,

the ADA coordinator shall issue a decision outlining in writing
or in another acceptable suitable format stating what action, if
any, shall be taken on the complaint.

B.  If the coordinator is unable to reach a decision within
the 30 working day period, he shall notify the individual with a
disability in writing or by another acceptable suitable format
why the decision is being delayed and what additional time is
needed to reach a decision.

R277-104-6.  Appeals.
A.  The individual may appeal the decision of the ADA

coordinator by filing an appeal within 10 working days from the
receipt of the decision.

B.  The appeal shall be filed in writing with the
Superintendent.

C.  The filing of an appeal shall be considered as
authorization by the individual to allow review of all
information, including information classified as private or
controlled, by the Superintendent or designee.

D.  The appeal shall describe in sufficient detail why the
coordinator's decision is in error, is incomplete or ambiguous,
is not supported by the evidence, or is otherwise improper.

E.  The Superintendent shall review the factual findings of
the investigation and the individual's statement regarding the
inappropriateness of the coordinator's decision and arrive at an
independent conclusion and recommendation.  Additional
investigations may be conducted if necessary to clarify
questions of fact before arriving at an independent conclusion.
Before making any decision that would involve the
Superintendent to direct an expenditure of funds which is not
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absorbable and would require appropriation authority, facility
modifications, or reclassification or reallocation in grade, he
shall also consult with the State ADA Coordinating Committee.

F.  The decision shall be issued within ten working days
after receiving the appeal and shall be in writing or in another
accessible suitable format to the individual.

G.  If the Superintendent is unable to reach a decision
within the ten working day period, he shall notify the individual
in writing or by another acceptable suitable format why the
decision is being delayed and the additional time needed to
reach a decision.

R277-104-7.  Classification of Records.
The record of each complaint and appeal, and all written

records produced or received as part of such actions, shall be
classified as protected as defined under Section 63-2-304,
U.C.A. 1953, until the ADA coordinator or Superintendent
issues the decision at which time any portions of the record
which may pertain to the individual's medical condition shall
remain classified as private as defined under Section 63-2-302,
U.C.A. 1953, or controlled as defined in Section 63-2-303,
U.C.A. 1953.  All other information gathered as part of the
complaint record shall be classified as private information.  Only
the written decision of the coordinator or Superintendent shall
be classified as public information.

R277-104-8.  Relationship to Other Laws.
This rule does not prohibit or limit the use of remedies

available to the individuals under the State Anti-Discrimination
Complaint Procedures, Section 67-19-32, U.C.A. 1953; the
Federal ADA Complaint Procedures (28 CFR Subpart F,
beginning with Part 35.170, 1992 edition); or any other Utah
state or federal law that provided equal or greater protection for
the rights of individuals with disabilities.

KEY:  complaints, disabled persons
1993 28 CFR 35
Notice of Continuation June 2, 2008 28 CFR 35.107

42 U.S.C. 12201
63-2-304
63-2-302
63-2-303
67-19-32
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R277.  Education, Administration.
R277-436.  Gang Prevention and Intervention Programs in
the Schools.
R277-436-1.  Definitions.

A.  "Student at risk" means any student who because of his
individual needs requires some kind of uniquely designed
intervention in order to achieve literacy, graduate and be
prepared for transition from school to post-school options.

B.  "Board" means the Utah State Board of Education.
C.  "Gang" (as defined in this rule) means a group of

people who form an allegiance and engage in a range of anti-
social behaviors that may include violent or unlawful activity or
both.  These groups may have a name, turf, colors, symbols, or
distinct dress, or any combination of the preceding
characteristics.

D.  "Gang prevention" means instructional and support
strategies, activities, programs, or curricula designed and
implemented to provide successful experiences for youth and
families.  These components shall promote cultural and social
competence, self-management skills, citizenship, preparation for
life skills, academic achievement, literacy, and interpersonal
relationship skills required for school completion and full
participation in society.

E.  "Gang intervention" means specially designed services
required by an individual student experiencing difficulty in
cultural and social competence, self-management skills,
citizenship, preparation for life skills, academic achievement,
literacy, and interpersonal relationships within or outside of the
school which may impact the individual's susceptibility to gang
membership or gang-like activities or both.

F.  "Gang Prevention and Intervention Program" means
specifically designed projects and activities to help at-risk
students stay in school and enhance their cultural and social
competence, self-management skills, citizenship, preparation for
life skills, academic achievement, literacy, and interpersonal
relationship skills required for school completion and full
participation in society.

G.  "In kind services" means those materials, staff and
equipment which are required to develop and implement gang
prevention and intervention services, strategies, activities,
programs, and curricula with individual students, families, or
both.  In kind services do not include office space and related
office support.

H.  "Superintendent" means the State Superintendent of
Public Instruction.

I.  "USOE" means the Utah State Office of Education.

R277-436-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and authority over public
education in the Board, by Section 53A-1-401(4) which directs
the Board to adopt rules mandating school productivity and cost
effective measures, Section 53A-15-601 which appropriates
funds to be used for Gang Prevention and Intervention Programs
in the Schools, allows the Board to develop an application
process, and to distribute funds, and Section 53A-1-401(3)
which allows the Board to adopt rules in accordance with its
responsibilities.

B.  The purpose of this rule is to establish standards and
procedures for distributing funding for gang prevention and
intervention programs in the schools.

R277-436-3.  Application and Distribution of Funds.
A.  Awards shall be made to individual schools and funds

allocated to school districts to distribute to designated schools.
B.  School districts may submit a single district-wide

application for one or more schools within the district.  The
application shall:

(1)  provide for distribution of funds to individual schools;

(2)  require individual schools included within the
application to satisfy criteria designated in law and rule; and

(3)  provide explanations of program variation from school
to school, if any.

C.  Applications shall be provided by the USOE.
D.  Schools shall submit applications to the Director of

Services for At Risk Students or designee who shall make final
funding recommendations to the USOE Finance Committee by
June 30 of the year prior to the fiscal year in which the money
is available.

E.  Applicants shall provide evidence and intent of their
ability to supply the required school contribution percentage as
designated in 53A-15-601(5).

F.  In kind services shall be provided consistent with
Section 53A-15-601(5) and R277-436-1G.

G.  Awards per school shall be based on funds available
and specific funding limits shall be prescribed in the application
provided by the USOE.

H.  Schools may submit joint applications.
I.  Priority shall be given to applications reflecting

interagency collaboration.
J.  Projects receiving funding shall be notified by July 1.
K.  Schools or joint school applications that were funded

and complied with all requirements of law and rule may reapply
in subsequent years using an abbreviated application form
provided by the USOE At-Risk Director or designee.

L.  The USOE may retain up to five percent of the annual
legislative appropriation for the following specific purposes:

(1)  an amount not to exceed 2.5 percent for:
(a)  site visits; and
(b)  inservice.
(2)  an amount not to exceed 2.5 percent for:
(a)  administrative oversight; and
(b)  statewide coordination training.

R277-436-4.  Limitation on Funds.
A.  Funds shall be used exclusively for purposes set forth

in Section 53A-15-601.
B.  Transfer of funds between line items or the extension

of project completion dates may be made only with prior written
approval of the USOE At Risk Director or designee.

R277-436-5.  Evaluation and Reports.
A.  A school in a district that accepts Gang Prevention and

Intervention Program funds shall provide the USOE with a year-
end evaluation report by June 30 of the fiscal year in which the
award was made.

B.  The year-end report shall include:
(1)  an expenditure report;
(2)  a narrative description of all activities funded;
(3)  copies of any and all products developed;
(4)  effectiveness report detailing evidence of individual

and overall program impact on gang and gang-related activities
and involvement;

(5)  verification that the required school contribution
percentage of program costs were provided by the individual
school; and

(6)  other information or data as required by the USOE At
Risk Director.

C.  The USOE may require additional evaluation or audit
procedures from the grant recipient to demonstrate use of funds
consistent with the law and Board rules.

R277-436-6.  Waivers.
The Superintendent may grant a written request for a

waiver of a requirement or deadline which a district finds
unduly restrictive.  The waiver shall be consistent with the Utah
Public Education Strategic Plan, January 1992, pages 17 and 21,
or the express purpose of this rule.
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KEY:  public schools, disciplinary problems, students at
risk*, gangs*
April 15, 1999 Art X Sec 3
Notice of Continuation June 2, 2008 53A-1-401(4)

53A-15-601
53A-1-401(3)
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R277.  Education, Administration.
R277-460.  Distribution of Substance Abuse Prevention
Account.
R277-460-1.  Definitions.

A.  "Board" means the Utah State Board of Education.
B.  "Educational materials" means visual and auditory

media, curricula, textbooks, and other disposable or non-
disposable items that enhance student understanding of the
subject matter.

C.  "Evaluation" means a review by a person or group
which assesses procedures, results and products specific to a
program.

D.  "Local Substance Abuse Authority" means the person
or group designated by the Legislature as the county authority
to receive public funds for substance abuse prevention and
treatment.

E.  "Prevention education" means proactive educational
activities designed to eliminate any illegal use of controlled
substances.

F.  "Prevention guidelines" means criteria established by
the Utah Association of Substance Abuse Program Providers to
be used in selecting or developing or both substance abuse
prevention materials.

G.  "Superintendent" means the State Superintendent of
Public Instruction.

H.  "USOE" means the Utah State Office of Education.

R277-460-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution, Article X,

Section 3 which vests general control and authority over public
education in the Board, by Section 53A-13-102 which directs
the Board to adopt rules providing for instruction on the harmful
effects of controlled substances and by Section 63-63a-5 which
provides for funds from the Substance Abuse Prevention
Account to be allocated to the USOE:

(1)  to provide for substance abuse prevention training for
teachers and administrators; and

(2)  to distribute to district and school programs for
substance abuse prevention programs and instruction.

B.  The purpose of this rule is to provide for the
distribution of the USOE's share of the Substance Abuse
Prevention Account.

R277-460-3.  Fund Allocations.
A.  The USOE shall retain sufficient funds to pay for the

salary, benefits and indirect costs of a .5 FTE Program
Administrator at a salary level to be determined by the Board.

B.  The remaining funds shall be allocated as follows:
(1)  An amount not to exceed fifteen percent shall remain

at the USOE to purchase educational materials to supplement
existing USOE substance abuse prevention curricula, Prevention
Dimensions.

(2)  An amount not to exceed fifteen percent shall remain
at the USOE to encourage and support statewide substance
abuse prevention training for school district teachers and
administrators.

(3)  An amount not to exceed fifteen percent shall remain
at the USOE to promote Utah's Substance Abuse Prevention
Program and encourage its classroom use by Utah educators.

(4)  A minimum of fifty-five percent shall be distributed to
school districts for use by the district, individual schools or in
a cooperative drug abuse prevention effort based on application.

R277-460-4.  Applications.
A.  Applications shall be provided by the USOE.
B.  Districts or schools shall submit applications to the

specialist designated by the USOE.
C.  The USOE specialist shall make funding

recommendations to the USOE Finance Committee as soon as

reasonably possible after the application deadline.
D.  Awards per district or school shall be based on funds

available and specific funding amounts shall be provided in the
USOE application.

E.  Only applications for funding that propose projects or
programs consistent with Utah Prevention Guidelines shall be
considered for funding.

F.  Applicants shall demonstrate cooperation and
collaboration with local substance abuse prevention authorities.

G.  Projects receiving funding shall be notified of funding
approval by the USOE Finance Committee.

R277-460-5.  Limitations on Funds.
A.  Funds shall be used by the USOE, school districts and

schools exclusively for purposes set forth in Section 63-63a-5,
U.C.A. 1953.

B.  Transfer of funds between line items or the extension
of project completion dates may be made only with prior written
approval of the Coordinator for Students at Risk or his designee.

C.  Funds received by school districts or schools shall not
be used to supplant either currently available district funds or
funds available from other state or local sources.

R277-460-6.  Evaluation and Reports.
A.  An applicant that accepts a USOE Substance Abuse

Prevention award shall provide the USOE with a year-end
evaluation report before July 31 of the fiscal year in which the
award was made.

B.  The year-end report shall include:
(1)  an expenditure report;
(2)  a narrative description of activities funded; and
(3)  copies of all products and materials developed with

USOE Substance Abuse Prevention funds.
C.  The USOE may require additional evaluation or audit

procedures from an award recipient to demonstrate the use of
funds consistent with the law and Board rules.

R277-460-7.  Waivers.
The Superintendent may grant a written request for a

waiver of a requirements or deadline which a district finds
unduly restrictive.

KEY:  public schools, substance abuse prevention*
1993 Art X Sec 3
Notice of Continuation June 2, 2008 53A-13-102

63-63a-5
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R277.  Education, Administration.
R277-484.  Data Standards.
R277-484-1.  Definitions.

A.  "Annual Financial Report" means an account of LEA
revenue and expenditures by source and fund sufficient to meet
the reporting requirements specified in Section 53A-1-301(3)(d)
and (e).

B.  "Annual Program Report" means an account of LEA
revenue and expenditures by source and program sufficient to
meet the reporting requirements specified in Section 53A-1-
301(3)(d) and (e).

C.  "Board" means the Utah State Board of Education.
D.  "Computer Aided Credentials of Teachers in Utah

System (CACTUS)" means the database maintained on all
licensed Utah educators.  The database includes information
such as:

(1)  personal directory information;
(2)  educational background;
(3)  endorsements;
(4)  employment history;
(5)  professional development information;
(6)  completion of employee background checks; and
(7)  a record of disciplinary action taken against the

educator.
E.  "Data Clearinghouse File" means the electronic file of

student level data submitted by LEAs to the USOE in the layout
specified by the USOE.

F.  "Data Warehouse" means the database of demographic
information, course taking, and test results maintained by the
USOE on all students enrolled in Utah schools.

G.  "EDEN" means the Education Data Exchange Network,
the mechanism by which state education agencies are mandated
as of the 2008-09 school year to submit data to the U.S.
Department of Education.

H.  "ESEA" means the federal Elementary and Secondary
Education Act, also known as the No Child Left Behind Act.

I.  "LEA" means local education agency, which may be
either a public school district or a charter school.

J.  "MSP" means Minimum School Program, the set of state
support K-12 public school funding programs.

K.  "MST" means Mountain Standard Time.
L.  "USOE" means Utah State Office of Education.
M.  "Year" means both the school year and the fiscal year

for LEAs in Utah, which runs from July 1 through June 30.
N.  "YICSIS" means the Youth In Custody Student

Information System.

R277-484-2.  Authority and Purpose.
A.  This rule is authorized by Utah Constitution Article X,

Section 3 which vests general control and supervision of public
education in the Board, and by Section 53A-1-401(3) which
permits the Board to adopt rules in accordance with its
responsibilities and specifically allows the Board to interrupt
disbursements of state aid to any LEA which fails to comply
with rules.

B.  The Board, through its chief executive officer, the State
Superintendent of Public Instruction, is required to perform
certain data collection related duties essential to the operation of
statewide educational accountability and financial systems as
mandated in state and federal law.

C.  The purpose of this rule is to support the operation of
required educational accountability and financial systems by
ensuring timely submission of data by LEAs.

R277-484-3.  Deadlines for Data Submission.
LEAs shall submit data to the USOE through the following

reports by 5:00 p.m. MST on the date and in the format
specified by the USOE:

A.  February 28 - Community Development and Renewal

Agency and/or Redevelopment Agency Taxing Entity
Committee Representative List - Business Services.

B.  June 15
(1)  Immunization Status Report (to Utah Department of

Health) - final;
(2)  Safe School Incidents Report - for current year.
C.  June 29 - CACTUS - final update for current year.
D.  July 15
(1)  Adult Education - final report for prior year;
(2)  Bus Driver Credentials Report - for current year -

Business Services;
(3)  Classified Personnel Report - for prior year - Business

Services;
(4)  Data Clearinghouse File - final comprehensive update

for prior year - Data Assessment, and Accountability;
(5)  Driver Education Report - for prior year - Educator

Quality;
(6)  ESEA Choice and Supplemental Services Report - for

prior year;
(7)  Fee Waivers Report - for prior year;
(8)  Fire Drill Compliance Statement - for prior year;
(9)  Home Schooled Students Report - for prior year;
(10)  Teacher Benefits Report - for prior year;
(11)  Pupil Transportation Statistics - for prior year:
(a)  Bus Inventory Report;
(b)  Year End Pupil Transportation Statistics Reports.
E.  September 15
(1)  Membership Audit Report - for prior year;
(2)  Adult Education - Financial Audit for prior year.
F.  October 1
(1)  Annual Financial Report (AFR) - for prior year;
(2)  Annual Program Report (APR) - for prior year.
G.  October 15
(1)  Data Clearinghouse File - update as of October 1 for

current year.
(2)  YICSIS - update as of October 1 for current year.
H.  November 1
(1)  Data Clearinghouse File - optional revised final

comprehensive update for prior year;
(2)  Enrollment and Transfer Student Documentation Audit

Report - for current year;
(3)  Immunization Status Report - for current year;
(4)  Pupil Transportation Statistics for state funding:
(a)  Schedule A1 (Miles, Minutes, Students Report) -

projected for current year;
(b)  Schedule B (Miscellaneous Expenditure Report) - for

prior year;
(5)  Negotiations report - for current year.
I.  November 15
(1)  CACTUS - update for current year; and
(2)  Free and Reduced Price Lunch Enrollment Survey - as

of October 31 for current year.
J.  November 30 - Financial Audit Report - for prior year.
K.  December 15 - Data Clearinghouse File - update as of

December 1 for current year.

R277-484-4.  Adjustments to Deadlines.
A.  Deadlines that fall on a weekend or state holiday in a

given year shall be moved to the date of the first workday after
the date specified in Section 3 for that year.

B.  An LEA may seek an extension of a deadline to ensure
continuation of funding and provide more accurate input to
allocation formulas by submitting a written request to the
USOE.  The request shall be received by the USOE State
Director of School Finance and Statistics at least 24 hours
before the specified deadline in Section 3 and include:

(1)  The reason(s) why the extension is needed;
(2)  The signatures of the LEA business administrator and

the district superintendent or charter school director; and
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(3)  The date by which the LEA shall submit the report.
C.  In processing the request for the extension, the USOE

State Director of School Finance and Statistics shall:
(1)  Take into consideration the pattern of LEA compliance

with reporting deadlines and the urgency of the use which
depends on the data to be submitted, consult with other USOE
staff who have knowledge relevant to the situation of the LEA;
and either

(2)  Approve the request and allow the MSP fund transfer
process to continue; or

(3)  Recommend denial of the request and forward it the
USOE Associate Superintendent for Business Services for a
final decision on whether to stop the MSP fund transfer process.

D.  If, after receiving an extension, the LEA fails to submit
the report by the agreed date, the MSP fund transfer process
shall be stopped and the procedure described in Section 6 shall
apply.

E.  Extensions shall apply only to the report(s) and date(s)
specified in the request.

F.  Exceptions - Deadlines for the following reports may
not be extended:

(1)  June 29 CACTUS Update;
(2)  July 15 Final Data Clearinghouse File - final

comprehensive update for prior year - Data Assessment, and
Accountability;

(3)  November 1 error corrected Data Clearinghouse File;
and

(4)  November 15 CACTUS - update for current year.

R277-484-5.  Data Source for Accountability Reporting.
A.  The USOE shall load operational data collections into

the Data Warehouse as of the submission deadlines specified.
B.  The Data Warehouse shall be the sole official source of

data for annual:
(1)  school performance reports required under Section

53A-3a-602.5;
(2)  determination of adequate yearly progress as required

under the ESEA; and
(3)  submission of data files to the U.S. Department of

Education via EDEN.

R277-484-6.  Use of Data for Allocation of Funds.
The USOE School Finance and Statistics Section shall

publish after each general legislative session by June 30 on its
website an explicit description of how data shall be used to
allocate funds to LEAs in each MSP program in the following
fiscal year.

R277-484-7.  Adjustments to Summary Statistics Based on
Compliance Audits.

A.  For the purpose of allocating MSP funds and projecting
enrollment, LEA level aggregate membership and fall
enrollment counts may be modified by the USOE on the basis
of the values in the Membership and Enrollment audit reports,
respectively, when an audit report review team comprising at
least three members of the Finance and Statistics and Charter
School sections agree that an adjustment is warranted by the
evidence of an audit:

(1)  the audit report review team shall make its
determination within five working days of the authorized audit
report deadline;

(2)  values can only be adjusted downward when audit
reports are received after the authorized deadlines.

R277-484-8.  Financial Consequences of Failure to Submit
Reports on Time.

A.  If an LEA fails to submit a report by its deadline as
specified in Section 3, the USOE shall stop the MSP fund
transfer process on the day after the deadline, unless the LEA

has obtained an extension of the deadline in accordance with the
procedure described in Section 7, to the following extent:

(1)  10% of the total monthly MSP transfer amount in the
first month, 25% in the second month, and 50% in the third and
subsequent months for any report other than June 15
Immunization Status report.

(2)  Loss of up to 1.0 WPU from Kindergarten or Grades
1-12 programs, depending on the grade level and aggregate
membership of the student, in the current year Mid Year Update
for each student whose prior year immunization status was not
accounted for in accordance with Utah Code 53A-11-301 as of
June 15.

B.  If the USOE has stopped the MSP fund transfer process
for an LEA, the USOE shall:

(1)  upon receipt of a late report from that LEA, restart the
transfer process within the month (if the report is submitted by
10:00 a.m. on or before the tenth working day of the month) or
in the following month (if the report is submitted after 10:00
a.m. on or after the tenth working day of the month); and

(2)  inform the appropriate Board Committee at its next
regularly scheduled Committee meeting.

(3)  inform the chair of the governing board if LEA staff
are not responsive in correcting ongoing problems with data.

R277-484-9.  Disclosure of Data For Research.
A.  The USOE may disclose confidential, personally

identifiable information of students to organizations for research
and analysis purposes to improve instruction in public schools.
Any such disclosure shall be made only if the following
requirements are met:

(1)  the disclosure is in accordance with the federal Family
Educational Rights and Privacy Act (FERPA), 34 CFR 99-
31(a)(6; and

(2)  the research being done has been commissioned by the
Board.  In some cases, as approved by the Board, personally
identifiable data may be provide to the researcher/contractor but
only in a secure manner.

B.  Those not commissioned but desiring data shall use the
publicly available data on the USOE websites or request the
research data set provided by the USOE Computer Services
Section.  This standard, deidentified data set shall be developed
each year and available upon request.

C.  The recipient organization shall sign the USOE
Confidentiality Agreement.

KEY:  data standards, reports, deadlines
April 11, 2008 Art X Sec 3
Notice of Continuation June 2, 2008 53A-1-401(3)

53A-1-301(3)(d) and (e)
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R307.  Environmental Quality, Air Quality.
R307-102.  General Requirements:  Broadly Applicable
Requirements.
R307-102-1.  Air Pollution Prohibited; Periodic Reports
Required.

(1)  Emission of air contaminants in sufficient quantities to
cause air pollution as defined in R307-101-2 is prohibited.  The
State statute provides for penalties up to $50,000/day for
violation of State statutes, regulations, rules or standards (See
Section 19-2-115 for further details).

(2)  Periodic Reports and Availability of Information.  The
owner or operator of any stationary air contaminant source in
Utah shall furnish to the Board the periodic reports required
under Section 19-2-104(1)(c) and any other information as the
Board may deem necessary to determine whether the source is
in compliance with Utah and Federal regulations and standards.
The information thus obtained will be correlated with applicable
emission standards or limitations and will be available to the
public during normal business hours at the Division of Air
Quality.

R307-102-2.  Confidentiality of Information.
Any person submitting information pursuant to these

regulations may request that such information be treated as a
trade secret or on a confidential basis, in which case the
executive secretary and Board shall so treat such information.
If no claim is made at the time of submission, the executive
secretary may make the information available to the public
without further notice.  Information required to be disclosed to
the public under State or Federal law may not be requested to be
kept confidential.  Justification supporting claims of
confidentiality shall be provided at the time of submission on
the information.  Each page claimed "confidential" shall be
marked "confidential business information" by the applicant and
the confidential information on each page shall be clearly
specified.  Claims of confidentiality for the name and address of
applicants for an approval order will be denied.  Confidential
information or any other information or report received by the
executive secretary or Board shall be available to EPA upon
request and the person who submitted the information shall be
notified simultaneously of its release to EPA.

R307-102-3.  Reserved.
Reserved.

R307-102-4.  Variances Authorized.
(1)  Variance from these regulations may be granted by the

Board as provided by law (See Section 19-2-113) unless
prohibited by the Clean Air Act:

(a)  to permit operation of an air pollution source for the
time period involved in installing or constructing air pollution
control equipment in accordance with a compliance schedule
negotiated by the Executive Secretary and approved by the
Board.

(b)  to permit operation of an air pollution source where
there is no practicable means known or available for adequate
prevention, abatement or control of the air pollutants involved.
Such a variance shall be only until the necessary means for
prevention, abatement or control becomes known and available,
subject to the use of substitute or alternate measures the Board
may prescribe.

(c)  to permit operation of an air pollution source where the
control measures, because of their extent or cost, must be spread
over a considerable period of time.

(2)  Variance requests, as set forth in Section 19-2-113,
may be submitted by the owner or operator who is in control of
any plant, building, structure, establishment, process or
equipment.

R307-102-5.  No Reduction in Pay.
In accordance with paragraph 110(a)(6), Clean Air Act as

amended August 1977, owners or operators may not temporarily
reduce the pay of any employee by reason of the use of a
supplemental or intermittent or other dispersion dependent
control system for the purposes of meeting any air pollution
requirement adopted pursuant to the Clean Air Act as amended
August 1977.

R307-102-6.  Emissions Standards.
Other provisions of R307 may require more stringent

controls than listed herein, in which case those requirements
must be met.

KEY:  air pollution, confidentiality of information, variances
December 7, 2000 19-2-104
Notice of Continuation February 8, 2008 63G-4-202

19-2-113
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R307.  Environmental Quality, Air Quality.
R307-103.  Administrative Procedures.
R307-103-1.  Scope of Rule.

(1)  This rule R307-103 sets out procedures for conducting
adjudicative proceedings under Title 19, Chapter 2, Utah Air
Conservation Act, and governed by Title 63G, Chapter 4, the
Utah Administrative Procedures Act.

(2)  The executive secretary may issue initial orders or
notices of violation as authorized by the Board.  Following the
issuance of an initial order or notice of violation under Title 19,
Chapter 2, the recipient, or in some situations other persons,
may contest that order or notice in a proceeding before the board
or before a presiding officer appointed by the board.

(3)  Issuance of initial orders and notices of violation are
not governed by the Utah Administrative Procedures Act as
provided under 63G-4-102(2)(k) and are not governed by R307-
103-3 through R307-103-14 of this Rule.  Initial orders and
notices of violation are further described in R307-103-2(1).

(4)  Proceedings to contest an initial order or notice of
violation are governed by the Utah Administrative Procedures
Act and by this rule R307-103.

(5)  The Utah Administrative Procedures Act and this rule
R307-103 also govern any other formal adjudicative proceeding
before the Air Quality Board.

R307-103-2.  Initial Proceedings.
(1)  Initial Proceedings Exempt from Utah Administrative

Procedures Act.  Initial orders and notices of violation include,
but are not limited to, initial proceedings regarding:

(a)  approval, denial, termination, modification, revocation,
reissuance or renewal of permits, plans, or approval orders;

(b)  notices of violation and orders associated with notices
of violation;

(c)  orders to comply and orders to cease and desist;
(d)  certification for tank vapor tightness testing under

R307-342;
(e)  certification of asbestos contractors under R307-801;
(f)  fees imposed for major source reviews under R307-

414;
(g)  assessment of other fees except as provided in R307-

103-14(7);
(h)  eligibility of pollution control equipment for tax

exemptions under R307-120, R307-121, and R307-122;
(i)  requests for variances, exemptions, and other approvals;
(j)  requests or approvals for experiments, testing or control

plans; and
(k)  certification of individuals and firms who perform

lead-based paint activities and accreditation of lead-based paint
training providers under R307-840.

(2)  Effect of Initial Orders and Notices of Violation.
(a)  Unless otherwise stated, all initial orders or notices of

violation are effective upon issuance.  All initial orders or
notices of violation shall become final if not contested within 30
days after the date issued.

(b)  The date of issuance of an initial order or notice of
violation is the date the initial order or notice of violation is
mailed.

(c)  Failure to timely contest an initial order or notice of
violation waives any right of administrative contest,
reconsideration, review, or judicial appeal.

R307-103-3.  Contesting an Initial Order or Notice of
Violation.

(1)  Procedure.  Initial orders and notices of violation, as
described in R307-103-2(1), may be contested by filing a
written Request for Agency Action to the Executive Secretary,
Air Quality Board, Division of Air Quality, PO Box 144820,
Salt Lake City, Utah 84114-4820.

(2)  Content Required and Deadline for Request.  Any such

request is governed by and shall comply with the requirements
of 63G-4-201(3).  If a request for agency action is made by a
person other than the recipient of an order or notice of violation,
the request for agency action shall also specify in writing
sufficient facts to allow the board to determine whether the
person has standing under R307-103-6(3) to bring the requested
action.

(3)  A request for agency action made to contest an initial
order or notice of violation shall, to be timely, be received for
filing within 30 days of the issuance of the initial order or notice
of violation.

(4)  Stipulation for Extending Time to File Request.  The
executive secretary and the recipient of an initial order or notice
of violation may stipulate to an extension of time for filing the
request, or any part thereof.

R307-103-4.  Designation of Proceedings as Formal or
Informal.

(1)  Contest of an initial order or notice of violation
resulting from proceedings described in R307-103-2(1) shall be
conducted as a formal proceeding.

(2)  The board in accordance with 63G-4-202(3) may
convert proceedings which are designated to be formal to
informal and proceedings which are designated as informal to
formal if conversion is in the public interest and rights of all
parties are not unfairly prejudiced.

R307-103-5.  Notice of and Response to Request for Agency
Action.

(1)  The presiding officer shall promptly review a request
for agency action and shall issue a Notice of Request for Agency
Action in accordance with 63G-4-201(3)(d) and (e).  If further
proceedings are required and the matter is not set for hearing at
the time the Notice is issued, notice of the time and place for a
hearing shall be provided promptly after the hearing is
scheduled.

(2)  The Notice shall include a designation of parties under
R307-103-6(4), and shall notify respondents that any response
to the Request for Agency Action shall be due within 30 days of
the day the Notice is mailed, in accordance with 63G-4-204.

R307-103-6.  Parties and Intervention.
(1)  Determination of a Party.  The following persons are

parties to an adjudicative proceeding:
(a)  The person to whom an initial order or notice of

violation is directed, such as a person who submitted a permit
application that was approved or disapproved by initial order of
the executive secretary;

(b)  The executive secretary of the board;
(c)  All persons to whom the board has granted

intervention under R307-103-6(2); and
(d)  Any other person with standing who brings a Request

for Agency Action as authorized by the Utah Administrative
Procedures Act and these rules.

(2)  Intervention.
(a)  A Petition to Intervene shall meet the requirements of

63G-4-207.  Except as provided in (2)(c), the timeliness of a
Petition to Intervene shall be determined by the presiding officer
under the facts and circumstances of each case.

(b)  Any response to a Petition to Intervene shall be filed
within 20 days of the date the Petition was filed, except as
provided in R307-103-6(2)(c).

(c)  A person seeking to intervene in a proceeding for
which agency action has not been initiated under 63G-4-201
may file a Request for Agency Action at the same time he files
a Petition for Intervention.  Any such Request for Agency
Action and Petition to Intervene must be received by the board
for filing within 30 days of the issuance of the initial order or
notice of violation being challenged.  The time for filing a
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Request for Agency Action and Petition to Intervene may be
extended by stipulation of the executive secretary, the person
subject to an initial order or notice of violation, and the potential
intervenor.

(d)  Any response to a Petition to Intervene that is filed at
the same time as a Request for Agency Action shall be filed on
or before the day the response to the Request for Agency Action
is due.

(e)  A Petition to Intervene shall be granted if the
requirements of 63G-4-207(2) are met.

(3)  Standing.  No person may initiate or intervene in an
agency action unless that person has standing.  Standing shall be
evaluated using applicable Utah case law.

(4)  Designation of Parties.  The presiding officer shall
designate each party as a petitioner or respondent.

(5)  Amicus Curiae (Friend of the Court).  A person may be
permitted by the presiding officer to enter an appearance as
amicus curiae (friend of the court), subject to conditions
established by the presiding officer.

R307-103-7.  Conduct of Proceedings.
(1)  Role of Board.
(a)  The board is the "agency head" as that term is used in

Title 63G, Chapter 4.  The board is also the "presiding officer,"
as that term is used in Title 63G, Chapter 4, except:

(i)  The chair of the board shall be considered the presiding
officer to the extent that these rules allow; and

(ii)  The board may appoint one or more presiding officers
to preside over all or a portion of the proceedings.

(b)  The chair of the board may delegate the chair's
authority as specified in this rule to another board member.

(2)  Appointed Presiding Officers.  Unless otherwise
explicitly provided by written order, any appointment of a
presiding officer shall be for the purpose of conducting all
aspects of an adjudicative proceeding, except rulings on
intervention, stays of orders, dispositive motions, and issuance
of the final order.  As used in this rule, the term "presiding
officer" shall mean "presiding officers" if more than one
presiding officer is appointed by the board.

(3)  Board Counsel.  The Presiding Officer may request that
Board Counsel provide legal advice regarding legal procedures,
pending motions, evidentiary matters and other legal issues.

(4)  Pre-hearing Conferences.  The presiding officer may
direct the parties to appear at a specified time and place for pre-
hearing conferences for the purposes of establishing schedules,
clarifying the issues, simplifying the evidence, facilitating
discovery, expediting proceedings, encouraging settlement, or
giving the parties notice of the presiding officer's availability to
parties.

(5)  Pre-hearing Documents.
(a)  At least 15 business days before a scheduled hearing,

the executive secretary shall compile a draft list of prehearing
documents as described in (b), and shall provide the list to all
other parties.  Each party may propose to add documents to or
delete document from the list.  At least seven business days
before a scheduled hearing, the executive secretary shall issue
a final prehearing document list, which shall include only those
documents upon which all parties agree unless otherwise
ordered by the presiding officer.  All documents on the final
prehearing document list shall be made available to the
presiding officer prior to the hearing, and shall be deemed to be
authenticated.

(b)  The prehearing document list shall ordinarily include
any pertinent permit application, any pertinent inspection report,
any pertinent draft document that was released for public
comment, any pertinent public comments received, any pertinent
initial order or notice of violation, the request for or notice of
agency action, and any responsive pleading.  The list is not
intended to be an exhaustive list of every document relevant to

the proceeding, however any document may be included upon
the agreement of all parties.

(6)  Briefs.
(a)  Unless otherwise directed by the presiding officer,

parties to the proceeding shall submit a pre-hearing brief, which
shall include a proposed order meeting the requirements of 63G-
4-208, at least seven business days before the hearing.  The
prehearing brief shall be limited to 20 pages exclusive of the
proposed order.

(b)  Post-hearing briefs and responsive briefs will be
allowed only as authorized by the presiding officer.

(7)  Schedules.
(a)  The parties are encouraged to prepare a joint proposed

schedule for discovery, for other pre-hearing proceedings, for
the hearing, and for any post-hearing proceedings.  If the parties
cannot agree on a joint proposed schedule, any party may
submit a proposed schedule to the presiding officer for
consideration.

(b)  The presiding officer shall establish a schedule for the
matters described in (a) above.

(8)  Motions.  All motions shall be filed a minimum of 12
days before a scheduled hearing, unless otherwise directed by
the presiding officer.  A memorandum in opposition to a motion
may be filed within 10 days of the filing of the motion, or at
least one day before any scheduled hearing, whichever is earlier.
Memoranda in support of or in opposition to motions may not
exceed 15 pages unless otherwise provided by the presiding
officer.

(9)  Filing and Copies of Submissions.  The original of any
motion, brief, petition for intervention, or other submission shall
be filed with the executive secretary.  In addition, the submitter
shall provide a copy to each presiding officer, to each party of
record, and to all persons who have petitioned for intervention,
but for whom intervention has been neither granted nor denied.

R307-103-8.  Hearings.
The presiding officer shall govern the conduct of a hearing,

and may establish reasonable limits on the length of witness
testimony, cross-examination, oral arguments or opening and
closing statements.

R307-103-9.  Orders.
(1)  Recommended Orders of Appointed Presiding

Officers.
(a)  Unless an appointed presiding officer is required by the

terms of his appointment to issue a final order, he shall prepare
a recommended order for the board, and shall provide copies of
the recommended order to the board and to all parties.

(b)  Any party may, within 10 days of the date the
recommended order is mailed, delivered, or published, comment
on the recommended order.  Such comments shall be limited to
15 pages and shall cite to the specific parts of the record which
support the comments.

(c)  The board shall review the recommended order,
comments on the recommended order, and those specific parts
of the record cited by the parties in any comments.  The board
shall then determine whether to accept, reject, or modify the
recommended order.  The board may remand part or all of the
matter to the presiding officer or may itself act as presiding
officers for further proceedings.

(d)  The board may modify this procedure with notice to all
parties.

(2)  Final Orders.  The board shall issue a final order which
shall include the information required by 63G-4-208 or 63G-4-
203(1)(i).

R307-103-10.  Stays of Orders.
(1)  Stay of Orders Pending Administrative Adjudication.
(a)  A party seeking a stay of a challenged order during an
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adjudicative proceeding shall file a motion with the board.  If
granted, a stay would suspend the challenged order for the
period as directed by the board.

(b)  The board may order a stay of the order if the party
seeking the stay demonstrates the following:

(i)  The party seeking the stay will suffer irreparable harm
unless the stay is issued;

(ii)  The threatened injury to the party seeking the stay
outweighs whatever damage the proposed stay is likely to cause
the party restrained or enjoined;

(iii)  The stay, if issued, would not be adverse to the public
interest; and

(iv)  There is substantial likelihood that the party seeking
the stay will prevail on the merits of the underlying claim, or the
case presents serious issues on the merits which should be the
subject of further adjudication.

(2)  Stay of the Order Pending Judicial Review.
(a)  A party seeking a stay of the board's final order during

the pendency of judicial review shall file a motion with the
board.

(b)  The board as presiding officer may grant a stay of its
order during the pendency of judicial review if the standards of
R307-103-10(1)(b) are met.

R307-103-11.  Reconsideration.
No agency review under 63G-4-301 is available.  A party

may request reconsideration of an order of the presiding officer
as provided in 63G-4-302.

R307-103-12.  Disqualification of Board Members or Other
Presiding Officers.

(1)  Disqualification of Board Members or Other Presiding
Officers.

(a)  A member of the board or other presiding officer shall
disqualify himself from performing the functions of the
presiding officer regarding any matter in which he, or his
spouse, or a person within the third degree of relationship to
either of them, or the spouse of such person:

(i)  Is a party to the proceeding, or an officer, director, or
trustee of a party;

(ii)  Has acted as an attorney in the proceeding or served as
an attorney for, or otherwise represented a party concerning the
matter in controversy;

(iii)  Knows that he has a financial interest, either
individually or as a fiduciary, in the subject matter in
controversy or in a party to the proceeding;

(iv)  Knows that he has any other interest that could be
substantially affected by the outcome of the proceeding; or

(v)  Is likely to be a material witness in the proceeding.
(b)  A member of the board or other presiding officer is

also subject to disqualification under principles of due process
and administrative law.

(c)  These requirements are in addition to any requirements
under the Utah Public Officers' and Employees' Ethics Act, Utah
Code Ann. Section 67-16-1 et seq.

(2)  Motions for Disqualification.  A motion for
disqualification shall be made first to the presiding officer.  If
the presiding officer is appointed, any determination of the
presiding officer upon a motion for disqualification may be
appealed to the board.

R307-103-13.  Declaratory Orders.
(1)  A request for a declaratory order may be filed in

accordance with the provisions of 63G-4-503.  The request shall
be titled a petition for declaratory order and shall meet the
requirements of 63G-4-201(3).  The request shall also set out a
proposed order.

(2)  Requests for declaratory order, if set for adjudicative
hearing, will be conducted using formal procedures unless

converted to an informal proceeding under R307-103-4(2)
above.

(3)  The provisions of 63G-4-202 through 63G-4-302 apply
to declaratory proceedings, as do the provisions of this Rule
R307-103.

R307-103-14.  Miscellaneous.
(1)  Modifying Requirements of Rules.  For good cause,

the requirements of these rules may be modified by order of the
presiding officer.

(2)  Extensions of Time.  Except as otherwise provided by
statute, the presiding officer may approve extensions of any time
limits established by this rule, and may extend time limits
adopted in schedules established under R307-103-7(6).  The
presiding officer may also postpone hearings.  The chair of the
board may act as presiding officer for purposes of this
paragraph.

(3)  Computation of Time.  Time shall be computed as
provided in Rule 6(a) of the Utah Rules of Civil Procedure
except that no additional time shall be allowed for service by
mail.

(4)  Appearances and Representation.
(a)  An individual who is a participant to a proceeding, or

an officer designated by a partnership, corporation, association,
or governmental entity which is a participant to a proceeding,
may represent his, her, or its interest in the proceeding.

(b)  Any participant may be represented by legal counsel.
(5)  Other Forms of Address.  Nothing in these rules shall

prevent any person from requesting an opportunity to address
the board as a member of the public, rather than as a party.  An
opportunity to address the board shall be granted at the
discretion of the board.  Addressing the board in this manner
does not constitute a request for agency action under R307-103-
3.

(6)  Settlement.  A settlement may be through an
administrative order or through a proposed judicial consent
decree, subject to the agreement of the settlers.

(7)  Requests for Records.  Requests for records and related
assessments of fees for records under the Title 63G, Chapter 2,
Utah Government Record Access and Management Act, and
Title 63A, Chapter 12, Archives and Records Service, are not
governed by Title 63G, Chapter 4, Utah Administrative
Procedures Act, or by this rule.

KEY:  air pollution, administrative procedure, hearings
April 12, 2001 63G-4
Notice of Continuation September 7, 2005
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R311.  Environmental Quality, Environmental Response and
Remediation.
R311-200.  Underground Storage Tanks:  Definitions.
R311-200-1.  Definitions.

(a)  Refer to Section 19-6-402 for definitions not found in
this rule.

(b)  For purposes of underground storage tank rules:
(1)  "Actively participated" for the purpose of the

certification programs means that the individual applying for
certification must have had operative experience for the entire
project from start to finish, whether it be an installation or a
removal.

(2)  "As built drawing" (as constructed drawing, record
drawing) for purpose of notification refers to a drawing to scale
of newly constructed USTs.  The UST shall be referenced to
buildings, streets and limits of the excavation.  Drawing size
shall be limited to 8-1/2" x 11" if possible, but shall in no case
be larger than 11" x 17".

(3)  "Automatic line leak detector test" means a test that
simulates a leak, and causes the leak detector to restrict or shut
off the flow of regulated substance through the piping or trigger
an audible or visual alarm.

(4)  "Backfill" means any foreign material, usually pea
gravel or sand, which usually differs from the native soil and is
used to support or cover the underground storage tank system.

(5)  "Burden" means the addition of the percentage of
indirect costs which are added to raw labor costs.

(6)  "Certificate" means a document that evidences
certification.

(7)  "Certification" means approval by the Executive
Secretary or the Board to engage in the activity applied for by
the individual.

(8)  "Change-in-service" means the continued use of an
UST to store a non-regulated substance.

(9)  "Confirmation sample" means an environmental
sample taken, excluding closure samples as outlined in Section
R311-205-2, during soil overexcavation or any other remedial
or investigation activities conducted for the purpose of
determining the extent and degree of contamination.

(10)  "Customary, reasonable and legitimate expenses"
means costs incurred during the investigation, abatement and
corrective actions that address a release which are normally
charged according to accepted industry standards, and which
must be justified in an audit as an appropriate cost.  The costs
must be directly related to the tasks performed.

(11)  "Customary, reasonable and legitimate work" means
work for investigation, abatement and corrective action that is
required to reduce contamination at a site to levels that are
protective of human health and the environment. Acceptable
levels may be established by risk-based analysis and taking into
account current or probable land use as determined by the
Executive Secretary following the criteria in R311-211.

(12)  "Department" means the Utah Department of
Environmental Quality.

(13)  "Eligible exempt underground storage tank" for the
purpose of eligibility for the Utah Petroleum Storage Tank Trust
Fund means a tank specified in 19-6-415(1).

(14)  "Environmental Consultant" or "Consultant" is an
individual who provides or contracts to provide information, an
opinion, or advice for a fee, or in conjunction with services for
which a fee is charged, relating to underground storage tank
management, release abatement, investigation, corrective action,
or evaluation.

(15)  "Environmental sample" is a groundwater, surface
water, air, or soil sample collected, using appropriate methods,
for the purpose of evaluating environmental contamination.

(16)  "EPA" means the United States Environmental
Protection Agency.

(17)  "Expeditiously disposed of" means disposed of as

soon as practical so as not to become a potential threat to human
health or safety or the environment, whether foreseen or
unforeseen as determined by the Executive Secretary.

(18)  "Fiscal year" means a period beginning July 1 and
ending June 30 of the following year.

(19)  "Full installation" for the purposes of 19-6-411(2)
means the installation of an underground storage tank.

(20)  "Groundwater sample" is a sample of water from
below the surface of the ground collected according to protocol
established in Rule R311-205.

(21)  "Groundwater and soil sampler" is the person who
performs environmental sampling for compliance with Utah
underground storage tank rules.

(22)  "In use" means that an operational, inactive or
abandoned underground storage tank contains a regulated
substance, sludge, dissolved fractions, or vapor which may pose
a threat to human health, safety or the environment as
determined by the Executive Secretary.

(23)  "Lapse" in reference to the Certificate of Compliance
and coverage under the Petroleum Storage Tank Trust Fund,
means to terminate automatically.

(24)  "Native soil" means any soil that is not backfill
material, which is naturally occurring and is most representative
of the localized subsurface lithology and geology.

(25)  "No Further Action determination" means that the
Executive Secretary has evaluated information provided by
responsible parties or others about the site and determined
detectable petroleum contamination from a particular release
does not present an unacceptable risk to public health or the
environment based upon Board established criteria in R311.  If
future evidence indicates contamination from that release may
cause a threat, further corrective action may be required.

(26)  "Notice of agency action" means any enforcement
notice, notice of violation, notice of non-compliance, order, or
letter issued to an individual for the purpose of obtaining
compliance with underground storage tank rules and
regulations.

(27)  "Occurrence" in reference to Subsection R311-208-4
means a separate petroleum fuel delivery to a single tank.

(28)  "Owners and operators" means either an owner or
operator, or both owner and operator.

(29)  "Overexcavation" means any soil removed in an effort
to investigate or remediate in addition to the minimum amount
required to remove the UST or take environmental samples
during UST closure activities as outlined in Section R311-205-
2.

(30)  "Permanently closed" means underground storage
tanks that are removed from service following guidelines in 40
CFR Part 280 Subpart G adopted by Section R311-202.

(31)  "Petroleum storage tank" means a storage tank that
contains petroleum as defined by Section 19-6-402(20).

(32)  "Petroleum storage tank fee" means the fee which
capitalizes the Petroleum Storage Tank Trust Fund as
established in Section 19-6-409.

(33)  "Petroleum storage tank trust fund" means the fund
created by Section 19-6-409.

(34)  "Registration fee" means underground storage tank
registration fee.

(35)  "Regulated substance" means any substance defined
in section 101(14) of the Comprehensive Environmental
Response, Compensation and Liability Act "CERCLA" of 1980,
but not including any substance regulated as a hazardous waste
under subtitle C, and petroleum, including crude oil or any
fraction thereof that is liquid at standard conditions of
temperature and pressure, 60 degrees Fahrenheit and 14.7
pounds per square inch absolute.  The term "regulated
substance" includes petroleum and petroleum-based substances
comprised of a complex blend of hydrocarbons derived from
crude oil through processes of separation, conversion,
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upgrading, and finishing, and includes motor fuels, jet fuels,
distillate fuel oils, residual fuel oils, lubricants, petroleum
solvents, and used oils.

(36)  "Site assessment" or "site check" is an evaluation of
the level of contamination at a site which contains or has
contained an UST.

(37)  "Site assessment report" is a summary of relevant
information describing the surface and subsurface conditions at
a facility following any abatement, investigation or assessment,
monitoring, remediation or corrective action activities as
outlined in Rule R311-202, Subparts E and F.

(38)  "Site investigation" is work performed by the owner
or operator, or his designee, when gathering information for
reports required for Utah underground storage tank rules.

(39)  "Site plat" for purpose of notification, or reporting,
refers to a drawing to scale of USTs in reference to the facility.
The scale should be dimensioned appropriately. Drawing size
shall be limited to 8-1/2" x 11" if possible, but shall in no case
be larger than 11" x 17".  The site plat should include the
following: property boundaries; streets and orientation;
buildings or adjacent structures surrounding the facility; present
or former UST(s); extent of any excavation(s) and known
contamination and location and volume of any stockpiled soil;
locations and depths of all environmental samples collected;
locations and total depths of monitoring wells, soil borings or
other measurement or data points; type of ground-cover; utility
conduits; local land use; surface water drainage; and other
relevant features.

(40)  "Site under control" means that the site of a release
has been actively addressed by the owner or operator who has
taken the following measures:

(A)  Fire and explosion hazards have been abated.
(B)  Free flow of the product out of the tank has been

stopped.
(C)  Free product is being removed from the soil,

groundwater or surface water according to a work plan or
corrective action plan approved by the Executive Secretary.

(D)  Alternative water supplies have been provided to
affected parties whose original water supply has been
contaminated by the release.

(E)  A soil or groundwater management plan or both have
been submitted for approval by the Executive Secretary.

(41)  "Soil sample" is a sample collected following the
protocol established in Rule R311-205.

(42)  "Surface water sample" is a sample of water, other
than a groundwater sample, collected according to protocol
established in Rule R311-205.

(43)  "Tank" is a stationary device designed to contain an
accumulation of regulated substances and constructed of non-
earthen materials, such as concrete, steel, or plastic, that provide
structural support.

(44)  "UAPA-exempt orders" are orders that are exempt
from requirements of the Utah Administrative Procedures Act
under Section 63G-4-102(2)(k), Utah Code Annot.

(45)  "Underground storage tank" or "UST" means any one
or combination of tanks, including underground pipes connected
thereto and any underground ancillary equipment and
containment system, that is used to contain an accumulation of
regulated substances, and the volume of which, including the
volume of underground pipes connected thereto, is ten percent
or more beneath the surface of the ground, regulated under
Subtitle I, Resource Conservation and Recovery Act, 42 U.S.C.,
Section 6991c et seq.

(46)  "Underground storage tank registration fee" means the
fee assessed by Section 19-6-408 on tanks located in Utah.

(47)  "UST inspection" is the inspection required by state
and federal underground storage tank rules and regulations
during the installation, testing, repairing, operation or
maintenance, and removal of regulated underground storage

tank.
(48)  "UST inspector" is an individual who performs

underground storage tank inspections for compliance with state
and federal rules and regulations.

(49) "UST installation" means the installation of an
underground storage tank, including construction, placing into
operation, building or assembling an underground storage tank
in the field.  It includes any operation that is critical to the
integrity of the system and to the protection of the environment,
which includes:

(A)  pre-installation tank testing, tank site preparation
including anchoring, tank placement, and backfilling;

(B)  vent and product piping assembly;
(C)  cathodic protection installation, service, and repair;
(D)  internal lining;
(E)  secondary containment construction; and
(F)  UST repair and service.
(50)  "UST installation permit fee" means the fee

established by Section 19-6-411(2)(a)(ii).
(51)  "UST installer" means an individual who engages in

underground storage tank installation.
(52)  "UST removal" means the removal of an underground

storage tank system, including permanently closing and taking
out of service all or part of an underground storage tank.

(53) "UST remover" means an individual who engages in
underground storage tank removal.

(54)  "UST tester" means an individual who engages in
UST testing.

(55)  "UST testing" means a testing method which can
detect leaks in an underground storage tank system, or testing
for compliance with corrosion protection requirements.  Testing
methods must meet applicable performance standards of 40 CFR
280.40(a)(3), 280.43(c), and 280.44(b) for tank and product
piping tightness testing, 280.44(a) for automatic line leak
detector testing, and 280.31(b) for cathodic protection testing.

KEY:  petroleum, underground storage tanks
May 15, 2006 19-6-105
Notice of Continuation April 18, 2007 19-6-403
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R311.  Environmental Quality, Environmental Response and
Remediation.
R311-201.  Underground Storage Tanks:  Certification
Programs.
R311-201-1.  Definitions.

Definitions are found in Rule R311-200.

R311-201-2.  Certification Requirement.
(a)  Certified UST Consultant.  After December 31, 1995,

no person shall provide or contract to provide information,
opinions, or advice relating to UST release management,
abatement, investigation, corrective action, or evaluation for a
fee, or in connection with the services for which a fee is
charged, without having certification to conduct these activities,
except as outlined in Subsections 19-6-402(6)(b)(i), 19-6-
402(6)(b)(ii) and R311-204-5(b).  The Certified UST Consultant
shall be the person directly overseeing UST release-related
work.  The Certified UST Consultant shall make pertinent
project management decisions and be responsible for ensuring
that all aspects of UST-related work are performed in an
appropriate manner, and all related documentation for work
performed submitted to the Executive Secretary shall contain the
Certified UST Consultant's signature.  After December 31, 1995,
any release abatement, investigation, and corrective action work
performed by a person who is not certified or who is not
working under the direct supervision of a Certified UST
Consultant, and is performed for compliance with Utah
underground storage tank release-related rules, except as
outlined in Subsections 19-6-402(6)(b)(i), 19-6-402(6)(b)(ii)
and R311-204-5(b), may be rejected by the Executive Secretary.

(b)  UST Inspector.  After December 31, 1989, no person
shall conduct underground storage tank inspection for
determining compliance with Utah underground storage tank
rules without having certification to conduct these activities.
After December 31, 1989, no owner or operator shall allow any
underground storage tank inspections for determining
compliance with Utah underground storage tank rules to be
conducted on a tank under their ownership or operation unless
the person conducting the tank inspection is certified according
to Rule R311-201.

(c)  UST tester.  After December 31, 1989, no person shall
conduct UST testing without having certification to conduct
such activities.  After December 31, 1989, no owner or operator
shall allow UST testing to be conducted on an UST under their
ownership or operation unless the person conducting the UST
testing is certified according to Rule R311-201.  Certification by
the Executive Secretary under this Rule for tank, line and leak
detector testing shall apply only to the specific UST testing
equipment and procedures for which the UST tester has been
successfully trained by the manufacturer of the equipment or by
training determined by the Executive Secretary to be equivalent
to the manufacturer training.  The Executive Secretary may issue
a limited certification restricting the type of UST testing the
applicant can perform.

(d)  Groundwater and soil sampler.  After December 31,
1989, no person shall conduct groundwater or soil sampling for
determining levels of contamination which may have occurred
from regulated underground storage tanks without having
certification to conduct these activities.  After December 31,
1989, no owner or operator shall allow any groundwater or soil
sampling for determining levels of contamination which may
have occurred from regulated underground storage tanks to be
conducted on a tank under their ownership or operation unless
the person conducting the groundwater or soil sampling is
certified according to Rule R311-201.

(e)  UST Installer.  After January 1, 1991, no person shall
install an underground storage tank without having certification
or the on-site supervision of an individual having certification
to conduct these activities.  After January 1, 1991, no owner or

operator shall allow the installation of an underground storage
tank to be conducted on a tank under their ownership or
operation unless the person installing the tank is certified
according to Rule R311-201.  The Executive Secretary may
issue a limited certification restricting the type of UST
installation the applicant can perform.

(f)  UST Remover.  After January 1, 1991, no person shall
remove an underground storage tank without having
certification or the on-site supervision of an individual having
certification to conduct these activities.  After January 1, 1991,
no owner or operator shall allow the removal of an underground
storage tank to be conducted on a tank under their ownership or
operation unless the person conducting the tank removal is
certified according to Rule R311-201.

R311-201-3.  Application for Certification.
(a)  Any individual may apply for certification by paying

any applicable fees and by submitting an application to the
Executive Secretary to demonstrate that the applicant

(1)  meets applicable eligibility requirements specified in
Subsection R311-201-4 and

(2)  will maintain the applicable performance standards
specified in Subsection R311-201-6 after receiving a certificate.

(b)  Applications submitted under Subsection R311-201-
3(a) shall be reviewed by the Executive Secretary for
determination of eligibility for certification.  If the Executive
Secretary determines that the applicant meets the applicable
eligibility requirements described in Subsection R311-201-4
and meets the standards described in Subsection R311-201-6,
the Executive Secretary shall issue to the applicant a certificate.

(c)  Certification for all certificate holders shall be effective
for a period of two years from the date of issuance, unless
revoked before the expiration date pursuant to Section R311-
201-9 or inactivated pursuant to Section R311-201-8.
Certificates shall be subject to periodic renewal pursuant to
Subsection R311-201-5.

R311-201-4.  Eligibility for Certification.
(a)  Certified UST Consultant.
(1)  Training.  For initial and renewal certification, an

applicant must meet Occupational Safety and Health Agency
safety training requirements in accordance with 29 CFR
1910.120 and any other applicable safety training, as required
by federal and state law, and within a six-month period prior to
application must complete an approved training course or
equivalent in a program approved by the Executive Secretary to
provide training to include the following areas: state and federal
statutes, rules and regulations, groundwater and soil sampling,
and other applicable and related Department of Environmental
Quality policies.

(2)  Experience.  Each applicant must provide with the
application a signed statement or other evidence demonstrating
three years, within the past seven years, of appropriately related
experience in underground storage tank release abatement,
investigation, and corrective action, or an equivalent
combination of appropriate education and experience, as
determined by the Executive Secretary.

(3)  Education.  Each applicant must provide with the
application college transcripts or other evidence demonstrating
the following:

(A)  a bachelor's or advanced degree from an accredited
college or university with major study in environmental health,
engineering, biological, chemical, environmental, or physical
science, or a specialized or related scientific field, or equivalent
education/experience as determined by the Executive Secretary;

(B)  a professional engineering certificate licensed under
Title 58, Chapter 22, of the Professional Engineers and Land
Surveyors Licensing Act or equivalent certification as
determined by the Executive Secretary; or
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(C)  a professional geologist certificate licensed under Title
58, Chapter 76 of the Professional Geologist Licensing Act, or
equivalent certification as determined by the Executive
Secretary.

(4)  Initial Certification Examination.  Each applicant who
is not certified pursuant to R311-201-3 must successfully pass
an initial certification examination or equivalent administered
under the direction of the Executive Secretary.  The Executive
Secretary shall determine the content of the initial examination
based on the training requirements as outlined in Subsection
R311-201-4(a)(1).

(5)  Renewal Certification Examination.  Certified UST
Consultants seeking to renew their certification pursuant to
R311-201-5 must successfully pass a renewal certification
examination or equivalent administered under the direction of
the Executive Secretary.  The Executive Secretary shall
determine the content of the renewal examination based on the
training requirements as outlined in Subsection R311-201-
4(a)(1).  The Executive Secretary may offer a renewal
certification examination that is less comprehensive than the
initial certification examination.

(6)  Examination for Revoked or Expired Certification.
Any applicant who is not a Certified UST Consultant on the date
the renewal certification examination is given, because the
consultant's prior UST Consultant certification was revoked or
expired prior to completing a renewal application, must
successfully pass the initial certification examination
administered under R311-201-4(a)(4).

(b)  UST Inspector.
(1)  Training.  For initial certification, an applicant must

have successfully completed an underground storage tank
inspector training course or equivalent within the six month
period prior to application.  The training course shall be
approved by the Executive Secretary and shall include
instruction in the following areas:  corrosion, geology,
hydrology, tank handling, tank testing, product piping testing,
disposal, safety, sampling methodology, state site inspection
protocol, state and federal statutes, rules and regulations.
Renewal certification training will be established by the
Executive Secretary.  The applicant must provide documentation
of training with the application.

(2)  Certification Examination.  An applicant must
successfully pass a certification examination administered under
the direction of the Executive Secretary.  The Executive
Secretary shall determine the content of the initial and renewal
examinations, based on the training requirements as outlined in
Subsection R311-201-4(b)(1), and the standards and criteria
against which the applicant will be evaluated.  The Executive
Secretary may offer a renewal certification examination that is
less comprehensive than the initial certification examination.

(c)  UST Tester.
(1)  Financial Assurance.  An applicant or applicant's

employer shall have insurance, surety bonds, liquid company
assets or other appropriate kinds of financial assurance which
covers UST testing and which, in combination, represent an
unencumbered value of the largest UST testing contract
performed by the applicant or the applicant's employer, as
appropriate, during the previous two years, or $50,000,
whichever is greater.  An applicant who uses his employer's
financial assurance must also provide evidence of his employer's
approval of the certification application.

(2)  Training.
(A)  Tank and product piping tightness testing, and

automatic line leak detector testing.  For initial certification, an
applicant must have successfully passed a training course
conducted by the manufacturer of the UST testing equipment
that he will be using, or a training course determined by the
Executive Secretary to be equivalent to the manufacturer
training, in the correct use of the necessary equipment, and

testing procedures required to operate the UST test system.  An
applicant for renewal of certification must have successfully
passed an appropriate refresher training course conducted by the
manufacturer of the UST testing equipment that he will be
using, or training as determined by the Executive Secretary to
be equivalent to the manufacturer training, in the correct use of
the necessary equipment, and testing procedures required to
operate the UST test system.  For renewal certification, refresher
training or equivalent must be completed within one year prior
to the expiration date of the certificate.  In addition, an applicant
must complete underground storage tank testers training within
the six month period prior to application in a program approved
by the Executive Secretary to provide training to include
applicable and related areas of state and federal statutes, rules
and regulations.  Renewal certification training will be
established by the Executive Secretary.  The applicant must
provide documentation of training with the application.

(B)  Cathodic protection testing. For initial and renewal of
certification, the applicant shall provide documentation of
training as a "Cathodic protection tester" as defined in 40 CFR
280.12.  The applicant shall provide documentation of training
with the application.

(3)  Performance Standards of Equipment.  An applicant
shall submit documentation that demonstrates the UST testing
equipment used by the applicant meets performance standards
of 40 CFR Part 280.40(a)(3), 280.43(c), and 280.44(b) for tank
and product piping tightness testing.  This documentation shall
be obtained through an independent lab, professional
engineering firm, or other independent organization or
individual approved by the Executive Secretary.  The
documentation shall be submitted at the time of application for
certification.

(4)  Certification Examination.  An applicant must
successfully pass a certification examination administered under
the direction of the Executive Secretary.  The Executive
Secretary shall determine the content of the initial and renewal
examinations, based on the training requirements as outlined in
Subsection R311-201-4(c)(2), and the standards and criteria
against which the applicant will be evaluated.  The Executive
Secretary may offer a renewal certification examination that is
less comprehensive than the initial certification examination.

(d)  Groundwater and soil sampler.
(1)  Training.  For initial certification an applicant shall

successfully complete an underground storage tank groundwater
and soil sampler training course or equivalent within the six
month period prior to application.  The training course shall be
approved by the Executive Secretary and shall include
instruction in the following areas:  chain of custody,
decontamination, EPA testing methods, groundwater and soil
sampling protocol, preservation of samples during
transportation, coordination with Utah certified labs, state and
federal statutes, rules and regulations.  Renewal certification
training will be determined by the Executive Secretary.  The
applicant shall provide documentation of training with the
application.

(2)  Certification Examination.  An applicant must
successfully pass a certification examination administered under
the direction of the Executive Secretary.  The Executive
Secretary shall determine the content of the initial and
subsequent examinations, based on the training requirements as
outlined in Subsection R311-201-4(d)(1), and the standards and
criteria against which the applicant will be evaluated.  The
Executive Secretary may offer a renewal certification
examination that is less comprehensive than the initial
certification examination.

(e)  UST Installer.
(1)  Financial assurance.  An applicant or the applicant's

employer shall have insurance, surety bonds, liquid company
assets or other appropriate kinds of financial assurance which
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covers underground storage tank installation and which, in
combination, represents an unencumbered value of not less than
the largest underground storage tank installation contract
performed by the applicant or the applicant's employer, as
appropriate, during the previous two years, or $250,000,
whichever is greater.  Evidence of financial assurance shall be
provided with the application.  An applicant who uses his
employer's financial assurance must also provide evidence of his
employer's approval of the application.

(2)  Training.  For initial certification, an applicant must
have successfully completed an underground storage tank
installer training course or equivalent within the six-month
period prior to the application.  The training course shall be
approved by the Executive Secretary, and shall include
instruction in the following areas:  tank installation,
preinstallation tank testing, product piping testing, excavation,
anchoring, backfilling, secondary containment, leak detection
methods, piping, electrical, state and federal statutes, rules and
regulations.  The applicant must provide documentation of
training with the application.

(3)  Experience.  Each applicant must provide with his
application a sworn statement or other evidence that he has
actively participated in a minimum of three underground storage
tank installations.

(4)  Certification Examination.  An applicant must
successfully pass a certification examination administered under
the direction of the Executive Secretary.  The Executive
Secretary shall determine the content of the initial and renewal
examinations, based on the training requirements as outlined in
Subsection R311-201-4(e)(2), and the standards and criteria
against which the applicant will be evaluated.  The Executive
Secretary may offer a renewal certification examination that is
less comprehensive than the initial certification examination.

(f)  UST Remover.
(1)  Financial assurance.  An applicant or the applicant's

employer shall have insurance, surety bonds, liquid company
assets or other appropriate kinds of financial assurance which
covers underground storage tank removal and which, in
combination, represents an unencumbered value of not less than
the largest underground storage tank removal contract
performed by the applicant or the applicant's employer, as
appropriate, during the previous two years, or $250,000,
whichever is greater.  Evidence of financial assurance shall be
provided with the application.  An applicant who uses his
employer's financial assurance must also provide evidence of his
employer's approval of the application.

(2)  Training.  For initial certification, an applicant must
have successfully completed an underground storage tank
remover approved training course or equivalent within the six-
month period prior to the application.  The training course shall
be approved by the Executive Secretary and shall include
instruction in the following areas:  tank removal, tank removal
safety practices, state and federal statutes, rules and regulations.
The applicant must provide documentation of training with the
application.

(3)  Experience.  Each applicant must provide with his
application a sworn statement or other evidence that he has
actively participated in a minimum of three underground storage
tank removals.

(4)  Certification Examination.  An applicant must
successfully pass a certification examination administered under
the direction of the Executive Secretary.  The Executive
Secretary shall determine the content of the initial and renewal
examinations, based on the training requirements as outlined in
Subsection R311-201-4(f)(2), and the standards and criteria
against which the applicant will be evaluated.  The Executive
Secretary may offer a renewal certification examination that is
less comprehensive than the initial certification examination.

R311-201-5.  Renewal.
(a)  A certificate holder may apply for certificate renewal

not more than six months prior to the expiration date of the
certificate by:

(1)  submitting a completed application form to
demonstrate that the applicant meets the applicable eligibility
requirements described in R311-201-4 and meets the applicable
performance standards specified in R311-201-6;

(2)  paying any applicable fees, and
(3)  passing a certification renewal examination.
(b)  If the Executive Secretary determines that the applicant

meets the applicable eligibility requirements of R311-201-4 and
the applicable performance standards of R311-201-6, the
Executive Secretary shall reissue the certificate to the applicant.

(c)  Renewal certificates shall be issued for a period equal
to the initial certification period, and shall be subject to
inactivation under R311-201-8 and revocation under R311-201-
9.

(d)  Any applicant who has a certification which has been
revoked or expired for more than two years prior to submitting
a renewal application shall successfully satisfy the training and
certification examination requirements for initial certification
under R311-201-4 for the applicable certificate before receiving
the renewal certification, except as provided in R311-201-
4(a)(6) for certified UST consultants.

R311-201-6.  Standards of Performance.
(a)  Certified UST Consultant. An individual who provides

UST consulting services in the State of Utah:
(1)  shall display the certificate upon request;
(2)  shall comply with all local, state and federal laws, rules

and regulations regarding UST release-related consulting in this
state;

(3)  shall provide, or shall associate appropriate personnel
in order to provide a high level of experience and expertise in
release abatement, investigation, or corrective action;

(4)  shall perform, or take steps to ensure that work is
performed with skill, care, and diligence consistent with a high
level of experience and expertise in release abatement,
investigation, or corrective action;

(5)  shall perform work and submit documentation in a
timely manner as determined by the Executive Secretary and in
a format established by the Division of Environmental Response
and Remediation, as outlined in the most recent Consultant's
Day Seminar Handbook;

(6)  shall review and certify by signature any
documentation submitted to the Executive Secretary in
accordance with UST release-related compliance;

(7)  shall ensure and certify by signature all pertinent
release abatement, investigation, and corrective action work
performed under the direct supervision of a Certified UST
Consultant;

(8)  shall report the discovery of any release caused by or
encountered in the course of performing environmental
sampling for compliance with Utah underground storage tank
rules, or report the results indicating that a release may have
occurred, to the local health district, local public safety office
and the Executive Secretary within twenty-four hours;

(9)  shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to performance of work for
which certification is granted; and,

(10)  shall not participate in any other activities regulated
under Rule R311-201 without meeting all requirements of that
certification program.

(b)  UST Inspector.  An individual who performs
underground storage tank inspecting for the Division of
Environmental Response and Remediation:

(1)  shall display his certificate upon request;
(2)  shall comply with all local, state and federal laws, rules
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and regulations regarding underground storage tank inspecting
in this state;

(3)  shall report the discovery of any release caused by or
encountered in the course of performing tank inspecting to the
local health district, local public safety office and the Executive
Secretary within twenty-four hours;

(4)  shall conduct inspections of USTs and records to
determine compliance with this rule only as authorized by the
Executive Secretary.

(5)  shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to any certificate application;

(6)  shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to performance of work for
which certification is granted; and,

(7) shall not participate in any other regulated certification
program activities without meeting all requirements of that
certification program.

(c)  UST Tester.  An individual who performs UST testing
in the State of Utah:

(1)  shall display his certificate upon request;
(2)  shall comply with all local, state and federal laws, rules

and regulations regarding UST testing in this state;
(3)  shall perform all work in a manner that there is no

release of the contents of the tank;
(4)  shall report the discovery of any release caused by or

encountered in the course of performing tank testing to the local
health district, local public safety office and the Executive
Secretary within twenty-four hours;

(5)  shall assure that all operations of UST testing which
are critical to the integrity of the system and to the protection of
the environment shall be supervised by a certified person;

(6)  shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to any certificate application;

(7)  shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to performance of work for
which certification is granted where the manner of the activity
would increase the possibility of a release or suspected release
from an underground storage tank or which would falsify UST
testing results of the underground storage tank system;

(8)  shall perform work in a manner that the integrity of the
underground storage tank system is maintained; and,

(9)  shall not participate in any other regulated certification
program activities without meeting all requirements of that
certification program.

(d)  Groundwater and soil sampler.  An individual who
performs environmental sampling for compliance with Utah
underground storage tank rules:

(1)  shall display his certificate upon request;
(2)  shall comply with all local, state and federal laws, rules

and regulations regarding underground storage tank sampling in
this state;

(3)  shall report the discovery of any release caused by or
encountered in the course of performing groundwater or soil
sampling or report the results indicating that a release may have
occurred to the local health district, local public safety office
and the Executive Secretary within twenty-four hours;

(4)  shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to any certificate application;

(5)  shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to performance of work for
which certification is granted; and,

(6)  shall not participate in any other regulated certification
program activities without meeting all requirements of that
certification program.

(e)  UST Installer.  An individual who performs
underground storage tank installation in the State of Utah:

(1)  shall display his certificate upon request;
(2)  shall comply with all local, state and federal laws, rules

and regulations regarding underground storage tank installation

in this state;
(3)  shall perform all work in a manner that there is no

release of the contents of the tank;
(4)  shall report the discovery of any release caused by or

encountered in the course of performing tank installation to the
local health district, local public safety office and the Executive
Secretary within twenty-four hours;

(5)  shall assure that all operations of tank installation
which are critical to the integrity of the system and to the
protection of the environment which includes preinstallation
tank testing, tank site preparation including anchoring, tank
placement, backfilling, cathodic protection installation, service,
or repair, vent and product piping assembly, fill tube
attachment, installation of tank manholes, pump installation,
secondary containment construction, and UST repair shall be
supervised by a certified person;

(6)  shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to any certificate application;

(7)  shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to performance of work for
which certification is granted where the manner of the activity
would increase the possibility of a release from an underground
storage tank; and

(8)  shall not participate in any other regulated certification
program activities without meeting all requirements of that
certification program.

(9)  shall notify the Executive Secretary 30 days before
installing or upgrading an UST.

(f)  UST Remover.  An individual who performs
underground storage tank removal in the State of Utah:

(1)  shall display his certificate upon request;
(2)  shall comply with all local, state and federal laws and

regulations regarding underground storage tank removal in this
state;

(3)  shall perform all work in a manner that there is no
release of the contents of the tank;

(4)  shall report the discovery of any release caused by or
encountered in the course of performing tank removal to the
local health district, local public safety office and the Executive
Secretary within twenty-four hours;

(5)  shall assure that all operations of tank removal which
are critical to safety and to the protection of the environment
which includes removal of soil adjacent to the tank, disassembly
of pipe, final removal of product and sludges from the tank,
cleaning of the tank, purging or inerting of the tank, removal of
the tank from the ground, and removal of the tank from the site
shall be supervised by a certified person;

(6)  shall not proceed to close a regulated UST without an
approved closure plan, except as outlined in Subsection R311-
204-2(b);

(7)  shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to any certificate application;

(8)  shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to performance of work for
which certification is granted where the manner of the activity
would increase the possibility of a release from an underground
storage tank; and

(9)  shall not participate in any other regulated certification
program activities without meeting all requirements of that
certification program, except as outlined in Subsection R311-
204-5(b).

R311-201-7.  Denial of Certification and Appeal of Denial.
Any individual whose application or renewal application

for certification or certification renewal is denied shall be
provided with a written documentation by the Executive
Secretary specifying the reason or reasons for denial.  An
applicant may appeal that determination to the Solid and
Hazardous Waste Control Board using the procedures specified
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in Section 63G-4-102, et seq., and Rule R311-210.

R311-201-8.  Inactivation of Certification.
If an applicant was certified based upon his employer's

financial assurance, certification is contingent upon the
applicant's continued employment by that employer.  If the
employer loses his financial assurance or the applicant leaves
the employer, his certificate shall automatically be deemed
inactive and he shall no longer be certified for purposes of this
Rule.  Inactive certificates may be reactivated by submitting a
supplemental application with new financial assurances and
payment of any applicable fees.  Reactivated certificates shall be
effective for the remainder of their original term unless
subsequently revoked or inactivated before the end of that term.

R311-201-9.  Revocation of Certification.
Upon receipt of evidence that a certificate holder does not

meet one or more of the eligibility requirements specified in
Section R311-201-4 or does not meet one or more of the
performance standards specified in Section R311-201-6, the
individual's certification may be revoked by the Executive
Secretary.  Any appeal proceedings by the individual shall be
conducted in accordance with the requirements of Section 63G-
4-102, et seq., using informal procedures.

R311-201-10.  Reciprocity.
If the Executive Secretary determines that another state's

certification program is equivalent to the certification program
provided in this rule, the applicant successfully passes the Utah
certification examination, and payment of any fees associated
with this rule are made, he may issue a Utah certificate.  The
certificate will be valid until the expiration date of the previous
state's certificate or the expiration of the certification period
described in Section R311-201-3(c), as appropriate, whichever
is first.

R311-201-11.  Work Performed by Licensed Engineers or
Geologists.

(a)  All work that qualifies as Professional Engineering or
the Practice of Engineering, as defined in Section 58-22-102,
shall be performed by or under the personal direction of a
licensed Professional Engineer, or as qualifying under
exemptions stated in Section 58-22-305.  All documents and
other work products submitted to the division for work that is
performed under Section 58-22-102, shall be stamped and
signed by an individual licensed under Section 58-22-301.

(b)  All work that qualifies as the Practice of Geology
Before the Public, as defined in Section 58-76-102, shall be
performed by or under the personal direction of a licensed
Professional Geologist, or as qualifying under exemptions stated
in Section 58-76-304.  All documents and other work products
submitted to the division, for work that is performed under
Section 58-76-102, shall be stamped and signed by an individual
licensed under Section 58-76-301.

KEY:  hazardous substances, petroleum, underground
storage tanks
September 9, 2004 19-6-105
Notice of Continuation April 18, 2007 19-6-402

19-6-403
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R311.  Environmental Quality, Environmental Response and
Remediation.
R311-210.  Administrative Procedures for Underground
Storage Tank Act Adjudicative Proceedings.
R311-210-1.  Definitions.

Definitions are found in Section R311-200.

R311-210-2.  General Provisions.
(a)  In accordance with the Utah Administrative Procedures

Act (UAPA), Utah Code Annotated, 1953 as amended, Section
63G-4-102 et seq., these rules set forth procedures which govern
orders and notices by the Executive Secretary and adjudicative
proceedings before the Executive Secretary, the Board and
before the Executive Director.  The Executive Secretary may
issue UAPA-exempt orders or notices of violation as provided
in Subsection 63G-4-102(2)(k) or may issue orders or notices
under UAPA.

(b)  Recognizing the potential for an ever increasing burden
from adjudicating a matter, these rules are to facilitate and
encourage that disputes be resolved at the lowest level possible.

(c)  These rules are not intended to be comprehensive, but,
are for supplementation, and provide for the inherent needs and
unique purposes of proceedings directed or addressed by the
Underground Storage Tank Act.

(d)  These rules shall be liberally construed to secure a just,
speedy and economical determination of all issues presented.
These rules shall also be construed to be in compliance with the
UAPA as far as the UAPA is applicable, the Environmental
Quality Code (Section 19-1 et seq.) and the Underground
Storage Tank Act.  Whenever indicated, certain provisions have
exclusive application to either UAPA-exempt, or UAPA formal
or informal proceedings.

(e)  Individuals who are participants to a proceeding, an
agency which is a participant to a proceeding, or an individual
designated by a partnership, corporation, association or
governmental subdivision may represent their interest in the
proceeding.  Any participant may be represented by an attorney
licensed to practice in the State of Utah or attorneys licensed to
practice law in another jurisdiction which meet the rules of the
Utah State Bar for practicing law before the courts of the State
of Utah.

(f)  1.  Issuance of any order or notice shall be made by
certified mail to the party's most current address available to the
agency.  The agency may presume that the most current address
available for an owner or operator is provided in the notification
form that owners and operators are required to file with the
agency.  If delivery of certified mail is refused, the issued order
or notice shall then be sent by regular mail.

2.  All subsequent papers shall be sent by regular mail to
each party or to the party's attorney if an attorney for that party
has entered an appearance.  Service shall be made at the address
of initial service or at an address subsequently provided to the
Presiding Officer and all parties.

3.  In matters where the Executive Secretary is a
participant, service shall be made to the Executive Secretary and
the attorney representing the Executive Secretary.

(g)  Parties that request a determination of responsible
parties or apportionment of liability among responsible parties
shall pay the costs of the action requested at a rate set by the
state legislature if the request is granted.  Parties that request
agency review of an action which determined responsible parties
or apportioned liability shall pay the costs of further proceedings
at a rate set by the state legislature.  However, when a final
determination of liability is made and the requesting party is less
than one hundred per cent liable, the costs of the proceedings
shall be included in the apportionment decision and the
requesting party may recover its costs from the other parties
according to each party's apportioned liability.  If the agency
initiates such proceedings without a requesting party, the agency

shall pay the costs of the proceedings and may recover costs of
the proceedings as provided above.

(h)  Except as otherwise stated in Section R311-210,
informal adjudicative proceedings shall be conducted in
accordance with Section 63G-4-203 of UAPA.

(i)  A contested order revoking a certificate of compliance
may be, in accordance with Section 19-6-414(3), appealed to the
Executive Director.  In such contested orders the term "Board"
as used in R311-210 means the Executive Director.

(j)  The term "issue" as in issuing an order means the time
a signed order is mailed in accordance with these rules.  Where
delivery of an order or notice is refused, the date of issuance
shall be the date the refused order or notice was sent by certified
mail.

(k)  Time shall be computed as provided in Rule 6 of the
Utah Rules of Civil Procedure.

(l)  At the time these rules or any amendments become
effective, they will apply to ongoing adjudicative proceedings.

R311-210-3.  Orders and Notices of Violation.
(a)  All UAPA-exempt orders or notices of violation issued

under 63G-4-102(2)(k) are effective upon issuance unless
otherwise provided in the order and shall become final if not
contested within 30 days after the date issued. Except as
provided in subsection R311-210-3(b), failure to timely contest
a UAPA-exempt order or notice of violation waives any right of
administrative contest, reconsideration, review or judicial
appeal. The contesting party has the burden of proving that an
order or notice of violation was contested within 30 days of its
issuance.

(b)  A party may seek to have the Executive Secretary set
aside an order or notice of violation which was not contested
within 30 days and became final by following the procedures
outlined in the Utah Rules of Civil Procedure for setting aside
default judgments.

1.  A motion to set aside an order or notice of violation that
became final shall be made to the Executive Secretary.

2.  If a motion to set aside an order or notice of violation
that became final is denied, the party may seek reconsideration
or agency review on only that decision to deny such motion to
set aside the order or notice.

(c)  In proceedings involving multiple parties, a party that
has an order or notice of violation issued against it which
becomes final by not being timely contested is precluded from
participating in any further adjudicative proceedings with the
other parties on the matter, unless the Executive Secretary sets
aside the order under R311-210-3(b) or unless such party is
permitted to enter an appearance as Amicus Curiae as provided
in R311-210-6(g).

(d)  All initial orders and notices of violation issued by the
Executive Secretary shall be in a log that is available for public
inspection during office hours.

R311-210-4.  Contesting a UAPA-exempt Order or Notice of
Violation Issued by the Executive Secretary.

(a)  The validity of any UAPA-exempt order or notice of
violation issued by the Executive Secretary may be contested by
filing a request for agency action. A request for agency action to
contest a UAPA-exempt order or notice of violation and all
subsequent proceedings acting on such a request are governed
by the UAPA as provided in Subsection 63G-4-102(2)(k).

(b)(1)  Except as provided in subparagraph (c)(1), the
validity of a UAPA-exempt order or notice of violation may be
contested by filing a request for agency action, as specified in
Section 63G-4-201 of the UAPA, with the Board at the Solid
and Hazardous Waste Control Board, Division of
Environmental Response and Remediation, 168 North 1950
West, 1st Floor, PO Box 144840, Salt Lake City, Utah 84114-
4840.
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(2)  The petitioner's request for agency action shall clearly
express the reasons, facts and legal authority which forms the
basis for contesting the order or notice of violation. The
petitioner shall refer specifically to each numbered fact and
violation arrived at in the order or notice of violation and with
correspondingly numbered paragraphs shall admit or with
appropriate explanation deny or dispute each fact and violation
arrived at in the order or notice of violation.  If the petitioner has
other claims or defenses, the petitioner with reasons, facts and
legal authority shall in short plain terms assert such claims or
defenses.

(c)(1)  A UAPA-exempt notice revoking a certificate of
compliance under Section 19-6-414 may be contested by filing
a request for agency action with the Executive Director of the
Department of Environmental Quality at the Department of
Environmental Quality, Office of the Executive Director, 168
North 1950 West, 2nd Floor, PO Box 144810, Salt Lake City,
Utah 84114-4810.

(2)  The petitioner's request for agency action with the
Executive Director shall conform with Section 63G-4-201 of the
UAPA and the above subparagraph (b)(2).

(d)  Any request for agency action must be received for
filing within thirty (30) days of the date the Executive Secretary
issues the order or notice of violation.

(e)  Notice of the time and place of any scheduled hearing
for a request for agency action shall be given as provided in
Section 63G-4-201(d) of UAPA.  If a hearing has not been
scheduled, the response shall give notice of the time and place
of a pre-hearing conference to appropriately schedule a hearing.
Notice of the time and place of a hearing shall be provided
promptly after the hearing is scheduled.

R311-210-5.  Contesting an Order or Notice of Violation
Issued by the Executive Secretary Under UAPA.

(a)  The recipient of an order or notice of violation issued
by the Executive Secretary under UAPA may request agency
review, as provided in Section 63G-4-301.  Except as provided
in subparagraph (b), agency review of a contested order issued
under UAPA may be requested by filing a request for review
with the Board at the Solid and Hazardous Waste Control
Board, UST, 168 North 1950 West, 1st Floor, PO Box 144840,
Salt Lake City, Utah 84114-4840.

(b)  A notice revoking a certificate of compliance under
Section 19-6-414 that is issued by the Executive Secretary under
UAPA may be contested by filing a request for review with the
Executive Director of the Department of Environmental Quality
at the Department of Environmental Quality, Office of the
Executive Director, 168 North 1950 West, 2nd Floor, PO Box
144810, Salt Lake City, Utah 84114-4810.

(c)  Agency review of an order or notice is governed by
Section 63G-4-301.

R311-210-6.  Parties and Intervention.
(a)  The following persons are parties to a proceeding

governed by this rule:
1.  The person or persons to whom the challenged order or

notice of violation is directed;
2.  The Executive Secretary; and
3.  All persons whose legal rights or interests are

substantially affected by the proceeding, and to whom
intervention rights have been granted under R311-210-6(d).

(b)  In a proceeding requested by the person to whom the
challenged order or notice of violation is directed, that person
shall be the petitioner and the Executive Secretary or any other
non-requesting parties shall be the respondent.

(c)  In a proceeding requested by the person requesting
intervention, the intervenor shall be the petitioner (provided that
intervention is granted), and the Executive Secretary and any
persons to whom the challenged order or notice of violation is

directed shall be the respondents.
(d)  Intervention:  A person who is not a party to a

proceeding may request intervention under Section 63G-4-207
of the UAPA for the purpose of filing a request for agency
action, and may simultaneously file that request.

(e)  Any request for intervention and agency action must be
received as provided in R311-210-4 within 30 days of the date
of the pertinent order or notice of violation. The person seeking
intervention shall provide copies of the request and any
accompanying motions, notices, and requests to all parties.

(f)  Any party may, within 20 days of the receipt of the
agency's notice of a request for agency action issued under 63G-
4-201(3)(d) and (e) or such earlier time as established by the
presiding officer, respond to a request for intervention.  If no
presiding officer with a general appointment exists, the Chair of
the Board may act as presiding officer for purposes of this
paragraph.

(g)  Persons may be permitted by the presiding officer to
enter an appearance as Amicus Curiae, subject to conditions
established by the presiding officer.

R311-210-7.  Presiding Officer.
(a)  In proceedings to review UAPA-exempt orders and

notices of violations, the Board is the "agency head" as the term
is used in the UAPA.

(b)  When acting as agency head, the Board is the
"presiding officer" as that term is used in the UAPA, except:

1.  the Chair of the Board shall be considered the presiding
officer to the extent that these rules allow; and

2.  the Board may by order appoint a presiding officer to
preside over all or a portion of the proceedings.

(c)  When a UAPA proceeding is before the Executive
Secretary, the Executive Secretary is the "agency head" and the
"Presiding Officer," and the Board is the "superior agency" as
those terms are used in the UAPA.  When acting as agency
head, the Executive Secretary may appoint an individual or
panel to be the Presiding Officer.

(d)  A presiding officer when appointed by the appointing
authority shall be empowered with such authority as granted by
the appointing authority and the UAPA, except making final
substantive decisions and as may be limited by Section R311-
210 or the appointing authority.

R311-210-8.  Designation of Formal Proceedings.
(a)  Proceedings pursuant to a request for agency action are

designated as formal, including: enforcement, violations, non-
compliance, civil penalties, assessments, revocations, lapsed or
terminated certificates, abatements, corrective plans, releases,
tank tightness, claims, and other matters determining a person's
legal interest.

(b)  UAPA proceedings before the Executive Secretary
including those determining responsible parties and
apportioning liability among responsible parties shall be
designated formal.

R311-210-9.  Conversion of Proceedings.
(a)  In accordance with the UAPA, the presiding officer,

may, at any time, convert proceedings it is adjudicating which
are designated informal to formal, and proceedings which are
designated as formal to informal if conversion is in the public
interest and rights of all parties are not unfairly prejudiced.

(b)  If multiple issues are part of one proceeding, the
presiding officer may separate the proceedings to convert one or
more of the matters from formal to informal or informal to
formal while allowing the other matters to proceed at the
ongoing designation.

R311-210-10.  Preliminary Matters to Apportionment and
Other Proceedings.
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(a)  The Executive Secretary may request owners or
operators of a facility that had a release of a regulated substance
or any persons identified as potential responsible parties to
provide information and documentation pertinent to the
identification of other responsible parties.  However, this does
not prevent the Executive Secretary from determining
responsible parties and apportioning liability.  If information
identifying or otherwise concerning other potentially responsible
parties is provided, the forwarding of such information to the
Executive Secretary is not to be construed as a request to
determine responsible parties or apportion liability.

(b)  The Executive Secretary may make a preliminary
identification of as many responsible parties as reasonably
possible that are to be a part of an initial proceeding.  The
preliminary identification of responsible parties does not
constitute an order.  The preliminary identification may be made
solely from information provided in the manner described in
subsection R311-210-10(a). In making such a determination, the
Executive Secretary may assess whether any identification of a
responsible party by other parties is without merit, or may find
that no grounds exist to identify such person as a responsible
party.

(c)  Before any proceeding is commenced, the Executive
Secretary, or a representative of the Executive Secretary may
seek to resolve the impending proceeding by encouraging or
facilitating settlement.

R311-210-11.  Multiple Issues or Parties.
(a)  Multiple issues may be determined in one proceeding,

or in one resulting order or notice of violation.
(b)  Multiple issues having been determined in a single

proceeding may, if contested, proceed separately.
(c)  The naming or identifying of responsible parties as part

of an investigation whether or not it results in an order or notice
of violation, or as part of an adjudication does not preclude the
naming or identifying of different or additional responsible
parties in the same investigation or adjudication for different
issues, or separate investigations or adjudications concerning
different issues.

R311-210-12.  Motions.
(a)  In an informal proceeding, a motion or response to a

motion may be submitted orally or in writing as directed by the
presiding officer.

(b)  In a formal proceeding, any motion or response to a
motion shall be submitted in writing to the presiding officer,
unless otherwise directed by the presiding officer.  The motion
or response may be accompanied by a short supporting
memorandum of fact and law.  Supporting or contravening
affidavits may be submitted with the motion or response.

(c)  Responses to motions must be received by the
presiding officer ten days after the motion is submitted, unless
otherwise directed by the presiding officer.

(d)  Although the agency or parties may file responses as
provided in R311-210-12(c), such responses are not required
and the agency or parties will not be subject to default for
declining to file responses.

(e)  Dispositive motions that concern facts or matters
beyond those contained solely within the request for agency
action shall be completed 30 days before the scheduled hearing,
unless otherwise directed by the presiding officer.

R311-210-13.  Record Submission and Review.
In accordance with Section 63G-4-203(e), in informal

proceedings the presiding officer may require parties to submit
pertinent information within a designated response period.
Parties' access to information shall be as provided in the UAPA.
The presiding officer may sanction a party that does not submit
information that is requested by the presiding officer.  Such

sanctions include exclusion of evidence at the hearing, being
held in default, or other applicable sanctions found in Rule
37(b) of the Utah Rules of Civil Procedure.  If a hearing is
scheduled, a party shall submit to the presiding officer any
information that was not requested that the party intends to use
at the hearing 30 days before the hearing.  Failure to timely
submit such information may result in the presiding officer
excluding the information at the hearing.

R311-210-14.  Discovery.
(a)  In formal proceedings, all parties shall submit to the

presiding officer all relevant information they possess or are
aware of necessary for parties to support their claims or defenses
within 30 days after proceedings are commenced, and with
newly acquired information within 30 days after the party
discovers such information, but not less than 30 days before a
formal hearing. The Executive Secretary satisfies this obligation
by making the public agency file available for inspection.  If a
party fails to timely provide the required information, the
presiding officer may enter an order of default, exclude
evidence, or enter other applicable sanctions found in Rule
37(b) of the Utah Rules of Civil Procedure.  Parties submitting
the information shall provide notice to all other parties with a
list or brief summary of all information being submitted.  Parties
shall have access to the information submitted to the presiding
officer, and to information acquired through agency
investigations and other information contained in its files.

(b)  In formal proceedings the presiding officer may vary
the manner of discovery if it appears appropriate, or upon the
motion of a party and for good cause shown.  If discovery is
varied to be more in accordance with the Utah Rules of Civil
Procedure, copies of all discovery conducted between parties
shall be provided to the presiding officer at the cost to the party
seeking discovery.

(c)  In formal proceedings, upon approval by the presiding
officer, any party may serve on any other party a request to
permit entry upon designated land or other property in the
possession or control of the party upon whom the request is
served for the purpose of inspection and measuring, surveying,
photographing, testing, or sampling the property or any
designated object or operation thereon if the information sought
is reasonably calculated to lead to the discovery of admissible
evidence.

1.  The request shall set forth the items to be inspected
either by individual item or by category, and describe each item
and category with reasonable particularity.  The request shall
specify a reasonable time, place, and manner of making the
inspection and performing the related acts.

2.  The party upon whom the request is served shall serve
a written response within 20 days after the service of the
request. The presiding officer may allow a shorter or longer
time. The response shall state with respect to each item or
category, that inspection and related activities will be permitted
as requested, unless the request is objected to, in which event
the reasons for objection shall be stated.  The party submitting
the request may move for an order compelling inspection and
seek any sanction referred to above in subsection (a) with
respect to any objection to or failure to respond to the request or
any part thereof, or any failure to permit inspection as requested.

R311-210-15.  Pre-Hearing Matters.
(a)  In proceedings in which a hearing may be held, the

presiding officer may, upon written notice to all parties of
record, hold a pre-hearing conference.  Matters that may be
discussed at the pre-hearing conference include: setting a
hearing date; formulating or simplifying the issues; obtaining
stipulations, admissions of fact and of documents which will
avoid unnecessary proof; arranging for the exchange of
proposed exhibits or prepared expert testimony; identifying all
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other proposed exhibits or witnesses; outlining or reviewing
procedures to be followed; encouraging joint pleadings,
exhibits, testimony and cross-examination where parties have
common interests; and facilitating settlement and other
agreements.  Any other matters that may expedite the orderly
conduct of the proceedings may be discussed.

(b)  Parties to a proceeding are encouraged to prepare a
joint-proposed schedule addressing matters such as a hearing
date, and motion and discovery cut off dates.  If the parties
cannot agree on a joint-proposed schedule, the presiding officer
may consider proposals by any party.

(c)  The presiding officer shall establish schedules for
discovery and other pre-hearing proceedings, for the hearing,
and for any post-hearing proceedings.

R311-210-16.  Conduct of Formal Hearings.
(a)  All formal hearings shall be open to the public, unless

otherwise ordered by the presiding officer for good cause
shown.

(b)  The presiding officer shall maintain order and may,
recess the hearing for the time necessary to regain order if a
person engages in disrespectful, disorderly, or contumacious
conduct.  The presiding officer may take measures to remove a
person, including participants from the hearing, if necessary, to
maintain order.  If a participant shows persistent disregard on
matters of order and procedure, the presiding officer may enter
a sanction on the person including: restricting the person's
participation, putting on evidence, or issuing an order of default.

(c)  If a party desires to employ a court reporter to make a
record of the hearing, the original transcript of the hearing shall
be filed with the presiding officer at no cost to the agency.

(d)  In apportionment proceedings, the order of
presentation of evidence will be as follows, unless otherwise
directed by the presiding officer: the responsible party most
recently involved in the facility, with operators having priority
over owners; then underground storage tank installation
companies, then subsequent responsible parties in the order of
recency of involvement in the facility; intervenor(s); the agency;
and other interested parties. Argument normally will follow the
same order.  For other proceedings, the presiding officer may
order the presentation of evidence in a manner deemed
appropriate.

(e)  Parties may question opposing witnesses on any matter
relevant to the issue even though the matter was not covered in
direct examination.  The presiding officer may limit or exclude
friendly cross-examination.  The presiding officer shall
discourage and may prohibit parties from making their case
through cross-examination.

(f)  The presiding officer may question any party or witness
and may admit any evidence believed relevant or material.

(g)  The presiding officer may continue a hearing to another
time or place if additional evidence is available or reasonably
expected to be available and the presiding officer determines
such evidence is necessary for the proper determination of the
case.

R311-210-17.  Rules of Evidence.
(a)  The presiding officer is not bound by the rules of

evidence and need not adhere to the rules as required in civil
actions in the courts of this State. Nevertheless, in UAPA
proceedings, the Utah Rules of Evidence shall be used as an
appropriate guide insofar as they are not inconsistent with the
UAPA and these Rules.

(b)  In contested proceedings providing a hearing, if a
witness' testimony has been reduced to writing and filed with the
presiding officer at least 30 days prior to the hearing, the
testimony may be placed into the record as an exhibit. Parties
shall have an opportunity to cross-examine the witness on the
testimony.

R311-210-18.  Recommended Orders.
(a)  If the presiding officer in a proceeding is an appointed

presiding officer, at the conclusion of the hearing or taking
evidence, the presiding officer cannot make any final
substantive decisions, but, shall take the matter under
advisement and shall submit to the appointing authority
recommended orders. The recommended orders shall follow the
form in the UAPA for signed and issued orders in informal or
formal proceedings. All recommended orders will be public
record and copies shall be distributed to all parties.

(b)  Any party may, within 20 days of the date the draft
order is mailed, delivered, or published, comment on the draft
order.

(c)  The appointing authority may adopt and sign the
recommended orders or any portion of them as final orders;
reject the recommended orders or any portion of them and make
an independent determination based on the record or order
further proceedings.  If the appointing authority adopts or
rejects a portion of the recommended orders, the appointing
authority shall make specific reference to the portion adopted or
rejected.  If the appointing authority rejects the entire
recommended orders, the appointing authority shall specifically
state that they are rejected in their entirety.  The appointing
authority shall cite specifically to the record for the bases of any
independent determinations in the final orders.

(d)  The appointing authority may remand the matter to the
presiding officer to take additional evidence.  The presiding
officer thereafter shall submit to the appointing authority new
recommended orders.

(e)  The Board adopting and signing recommended orders
as final orders or making independent determinations and
signing them as final orders pursuant to a request for agency
action to contest an initial order does not constitute agency
review, but is open to a request for reconsideration in
accordance with Section 63G-4-302 of the UAPA.

(f)  The appointing authority may modify this procedure
with notice to all parties.

R311-210-19.  Stays of Orders.
(a)  Orders of the Executive Secretary are immediately

effective upon being issued unless otherwise provided in the
order.  Upon a timely request for agency action or agency
review to contest such orders, any person who desires a stay of
the order before the next regular Board meeting may request a
stay.

(b)  A party seeking a stay of the order of the Executive
Secretary shall file a motion with the presiding officer.

(c)  The presiding officer may order a stay of the order of
the Executive Secretary if the party seeking the stay
demonstrates that:

1.  The party seeking the stay will suffer irreparable harm
unless the stay issues;

2.  The threatened injury to the party seeking the stay
outweighs whatever damage the proposed stay is likely to cause
the party restrained or enjoined;

3.  The stay, if issued, would not be adverse to the public
interest; and

4.  There is a substantial likelihood that the party seeking
the stay will prevail on the merits of the underlying claim, or the
case presents serious issues on the merits which should be the
subject of further evaluation by the presiding officer.

(d)  No bond shall be required from the party requesting
the stay.

(e)  The Board may grant a stay of its order (or of the order
of its appointed presiding officer) during the pendency of
judicial review if the standards of R311-210-19(c) are met.

(f)  The request for a stay shall be deemed denied if the
presiding officer does not issue a written decision to deny or
grant a stay of any order within ten working days of the filing of
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a written motion.

R311-210-20.  Standard of Agency Review.
The standard of review of orders issued by the Executive

Secretary following a formal UAPA proceeding that are before
the superior agency shall be the standard delineated in Section
63G-4-403(4)(c)-(h) of UAPA.

KEY:  petroleum, underground storage tanks*
October 9, 1998 19-6-105
Notice of Continuation April 18, 2007 19-6-403



UAC (As of July 1, 2008) Printed:  September 4, 2008 Page 175

R357.  Governor, Economic Development.
R357-3.  Refundable Economic Development Tax Credit.
R357-3-1.  Authority.

(1)  Subsection 63M-1-2404 requires the office to make
rules establishing the conditions that a business entity must meet
to qualify for a tax credit under Part 24 of the Utah Code
Annotated.

R357-3-2.  Definitions.
(1)  Terms in these rules are used as defined in UCA 63M-

1-2403.

R357-3-3.  Conditions.
(1)  To qualify for an economic development tax credit a

business entity must have a new commercial project which:
(a)  must be within an economic development zone created

under UCA 63M-1-2404;
(b)  Includes direct investment within the geographic

boundaries of the development zone created under UCA 63M-1-
2404;

(c)  brings new incremental jobs to Utah;
(d)  includes significant capital investment, the creation of

high paying jobs, or significant purchases from Utah vendors
and providers, or any combination of these three economic
factors;

(e)  generates new state revenues; and
(2)  The business entity must follow the procedure in UCA

63M-1-2405 for obtaining a tax credit certificate.
(3)  The office, with advice from the board, may enter into

an agreement with a business entity authorizing a tax credit if
the business entity meets the standards under subsections (1)
and (2).

(4)  A business entity is eligible for an economic
development tax credit only if the office has entered into an
agreement under subsection (3) with the business entity.

KEY:  economic development, tax credit, jobs
June 18, 2008 63M-1-2404
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R382.  Health, Children's Health Insurance Program.
R382-10.  Eligibility.
R382-10-1.  Authority.

This rule sets forth the eligibility requirements for coverage
under the Children's Health Insurance Program (CHIP).  It is
authorized by Title 26, Chapter 40.

R382-10-2.  Definitions.
(1)  The Department adopts the definitions found in

Sections 2110(b) and (c) of the Social Security Act as enacted
by Pub. L. No. 105-33 which is incorporated by reference in this
rule.

(2)  "Agency" means any local office or outreach location
of either the Department of Health or Department of Workforce
Services that accepts and processes applications for CHIP.

(3)  "Applicant" means a child on whose behalf an
application has been made for benefits under the Children's
Health Insurance Program, but who is not an enrollee.

(4)  "Best estimate" means the Department's determination
of a household's income for the upcoming eligibility period,
based on past and current circumstances and anticipated future
changes.

(5)  "Children's Health Insurance Program" or "CHIP"
means the program for benefits under the Utah Children's Health
Insurance Act, Title 26, Chapter 40.

(6)  "Department" means the Utah Department of Health.
(7)  "Employer-sponsored health plan" means health

insurance that meets the requirements of R414-320-2(8) (a) (b)
(c) (d) and (e).

(8)  "Income averaging" means a process of using a history
of past or current income and averaging it over a determined
period of time that is representative of future income.

(9)  "Income anticipating" means a process of using current
facts regarding rate of pay, number of working hours, and
expected changes to anticipate future income.

(10)  "Income annualizing" means a process of determining
the average annual income of a household, based on the past
history of income and expected changes.

(11)  "Local office" means any office location, outreach
location, or telephone location where an individual may apply
for medical assistance.

(12)  "Quarterly Premium" means a payment that enrollees
must pay every three months to receive coverage under CHIP.

(13)  "Renewal month" means the last month of the
eligibility period for an enrollee.

(14)  "Utah's Premium Partnership for Health Insurance" or
"UPP" means the program described in R414-320.

(15)  "Verifications" means the proofs needed to decide if
a child meets the eligibility criteria to be enrolled in the
program.  Verifications may include hard copy documents such
as a birth certificate, computer match records such as Social
Security benefits match records, and collateral contacts with
third parties who have information needed to determine the
eligibility of a child.

R382-10-3.  Actions on Behalf of a Minor.
(1)  A parent or an adult who has assumed responsibility

for the care or supervision of a child may apply for CHIP
enrollment, provide information required by this rule, or
otherwise act on behalf of a child in all respects under the
statutes and rules governing the CHIP program.

(a)  The child, if 18 years old or an emancipated minor, the
child's parent or legal guardian must indicate in writing to the
Department who is authorized as the child's representative.

(b)  The Department may designate an authorized
representative if the child needs a representative but is unable to
make a choice either in writing or orally in the presence of a
witness.

(2)  Where the statutes or rules governing the CHIP

program require a child to take an action, the parent or adult
who has assumed responsibility for the care or supervision of
the child is responsible to take the action on behalf of the child.
If the parent or adult who has assumed responsibility for the
care or supervision of the child fails to take an action, the failure
is attributable as the child's failure to take the action.

(3)  Notice to the parent or adult who has assumed
responsibility for the care or supervision of the child is notice to
the child.

R382-10-4.  Applicant and Enrollee Rights and
Responsibilities.

(1)  A parent or an adult who has assumed responsibility
for the care or supervision of a child may apply or reapply for
Children's Health Insurance Program benefits on behalf of a
child.  An emancipated child or an 18 year old child may apply
on his own behalf.

(2)  The applicant must provide verifications to establish
the eligibility of the child, including information about the
parents.

(3)  Anyone may look at the eligibility policy manuals
located at any local office, except at outreach or telephone
locations.

(4)  The parent or other individual who arranged for
medical services on behalf of the child shall repay the
Department for services paid for by the Department under this
program if the child is determined not to be eligible for CHIP.

(5)  The parent(s) or child, or other responsible person
acting on behalf of a child must report certain changes to the
local office within ten days of the day the change becomes
known.  Some examples of reportable changes include:

(a)  An enrollee begins to receive coverage under a group
health plan or other health insurance coverage.

(b)  An enrollee begins to have access to coverage under a
group health plan or other health insurance coverage.

(c)  An enrollee leaves the household or dies.
(d)  An enrollee or the household moves out of state.
(e)  Change of address of an enrollee or the household.
(f)  An enrollee enters a public institution or an institution

for mental diseases.
(6)  Applicants and enrollees have the right to be notified

about actions the agency takes regarding their eligibility or
continued eligibility, the reason the action was taken, and the
right to request an agency conference or agency action.

R382-10-5.  Verification and Information Exchange.
(1)  The applicant and enrollee upon renewal must provide

verification of eligibility factors as requested by the agency.
(a)  The agency will provide the enrollee a written request

of the needed verifications.
(b)  The enrollee has at least 10 calendar days from the date

the agency gives or mails the verification request to the enrollee
to provide verifications.

(c)  The due date for returning verifications, forms or
information requested by the agency is 5:00 p.m. on the date the
agency sets as the due date in a written request to the enrollee,
but not less than 10 calendar days from the date such request is
given to or mailed to the enrollee.

(d)  The agency allows additional time to provide
verifications if the enrollee requests additional time by the due
date.  The agency will set a new due date that is at least 10 days
from the date the enrollee asks for more time to provide the
verifications or forms.

(e)  If an enrollee has not provided required verifications
by the due date, and has not contacted the agency to ask for
more time to provide verifications, agency denies the
application, renewal, or ends eligibility.

(2)  The Department may release information concerning
applicants and enrollees and their households to other state and
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federal agencies to determine eligibility for other public
assistance programs.

(3)  The Department must release information to the Title
IV-D agency and Social Security Administration to determine
benefits.

(4)  The Department may verify information by exchanging
information with other public agencies as described in 42 CFR
435.945, 435.948, 435.952, 435.955, and 435.960.

R382-10-6.  Citizenship and Alienage.
(1)  To be eligible to enroll in the program, a child must be

a citizen of the United States or a qualified alien as defined in
Pub. L. No. 104-193(401) through (403), (411), (412), (421)
through (423), (431), and (435), and amended by Pub. L. No.
105-33(5302)(b) and (c), (5303), (5305)(b), (5306), (5562),
(5563), and (5571).

(2)  Hmong or Highland Lao veterans who fought on behalf
of the Armed Forces of the United States during the Vietnam
conflict and who are lawfully admitted to the United States for
permanent residence, and their family members who are also
qualified aliens, may be eligible to enroll in the program
regardless of their date of entry into the United States.

(3)  One adult household member must declare the
citizenship or alien status of all applicants in the household.
The applicant must provide verification of his citizenship or
alien status.

(4)  A qualified alien, as defined in Pub. L. No. 104-
193(431) and amended by Pub. L. No. 105-33(5302)(c)(3),
(5562), and (5571), admitted into the United States prior to
August 22, 1996, may enroll in the program.

(5)  A qualified alien, as defined in Pub. L. No. 104-
193(431) and amended by Pub. L. No. 105-33(5302)(c)(3),
(5562), and (5571), newly admitted into the United States on or
after August 22, 1996, may enroll in the program after five years
have passed from his date of entry into the United States.

R382-10-7.  Utah Residence.
(1)  A child must be a Utah resident to be eligible to enroll

in the program.
(2)  An American Indian child in a boarding school is a

resident of the state where his parents reside.  A child in a
school for the deaf and blind is a resident of the state where his
parents reside.

(3)  A child is a resident of the state if he is temporarily
absent from Utah due to employment, schooling, vacation,
medical treatment, or military service.

(4)  The child need not reside in a home with a permanent
location or fixed address.

R382-10-8.  Residents of Institutions.
(1)  Residents of institutions described in Section

2110(b)(2)(A) of the Social Security Act as enacted by Pub. L.
No. 105-33 are not eligible for the program.

(2)  A child under the age of 18 is not a resident of an
institution if he is living temporarily in the institution while
arrangements are being made for other placement.

(3)  A child who resides in a temporary shelter for a limited
period of time is not a resident of an institution.

R382-10-9.  Social Security Numbers.
(1)  The Department may request applicants to provide the

correct Social Security Number (SSN) or proof of application
for a SSN for each household member at the time of application
for the program.

(2)  A child may not be denied CHIP enrollment for failure
to provide a SSN.

R382-10-10.  Creditable Health Coverage.
(1)  To be eligible for enrollment in the program, a child

must meet the requirements of Sections 2110(b)(1)(C) and
(2)(B) of the Social Security Act as enacted by Pub. L. No. 105-
33.

(2)  A child who is covered under a group health plan or
other health insurance coverage including coverage under a
parent's or legal guardian's employer, as defined by the Health
Insurance Portability and Accountability Act of 1996 (HIPAA),
is not eligible for CHIP assistance.

(3)  A child who is covered under an absent parent's
insurance coverage that does not provide coverage in the State
of Utah is eligible for enrollment.

(4)  A child who is covered under a group health plan or
other health coverage but has reached the lifetime maximum
coverage under that plan is eligible for enrollment.

(5)  A child who has access to health insurance coverage,
where the cost to enroll the child in the least expensive plan
offered by the employer is less than 5% of the household's gross
annual income, is not eligible for CHIP.  The child is considered
to have access to coverage even if the employer offers coverage
only during an open enrollment period.

(6)  A child who has access to an employer-sponsored
health plan where the least expensive plan is equal to or greater
than 5% of the household's gross annual income, and the
employer offers an employer-sponsored health plan that meets
the requirements of R414-320-2 (8) (a), (b), (c), (d) and (e), may
choose to enroll in the employer-sponsored health plan and
receive reimbursement through the UPP program or may choose
to enroll in the CHIP program.

(a)  If the employer-sponsored health plan does not include
dental benefits, the child may enroll in CHIP dental benefits.

(b)  A child who chooses to enroll in the UPP program may
switch to CHIP coverage at any time.

(7)  The Department shall deny eligibility if the applicant
or a custodial parent has voluntarily terminated health insurance
coverage in the 90 days prior to the application date for
enrollment under CHIP.  An applicant or applicant's parent(s)
who voluntarily terminates coverage under a COBRA plan or
under the Health Insurance Pool (HIP), or who is involuntarily
terminated from an employer's plan is eligible for CHIP without
a 90 day waiting period.

(8)  A child with creditable health coverage operated or
financed by the Indian Health Services is not excluded from
enrolling in the program.

(9)  An applicant must report at application and renewal
whether any of the children in the household for whom
enrollment is being requested has access to or is covered by a
group health plan, other health insurance coverage, or a state
employee's health benefits plan.

(10)  The Department shall deny an application or renewal
if the enrollee fails to respond to questions about health
insurance coverage for children the household seeks to enroll or
renew in the program.

R382-10-11.  Household Composition.
(1)  The following individuals who reside together must be

included in the household for purposes of determining the
household size and whose income will be counted, whether or
not the individual is eligible to enroll in the program:

(a)  A child who meets the CHIP age requirement and who
does not have access to and is not covered by a group health
plan or other health insurance;

(b)  Siblings, half-siblings, adopted siblings, and step-
siblings of the child who meets the CHIP age requirement if
these individuals also meet the CHIP age requirement;

(c)  Parents and stepparents of any child who is included in
the household size;

(d)  Children of any child included in the household size;
(e)  The spouse of any child who is included in the

household size; and
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(f)  Unborn children of anyone included in the household
size.

(g)  Children of a former spouse when a divorce has been
finalized.

(2)  Any individual described in Subsection (1) of this
Section who is temporarily absent solely by reason of
employment, school, training, military service, or medical
treatment, or who will return home to live within 30 days from
the date of application, is part of the household.

(3)  A household member described in Subsection (1) of
this Section who does not qualify to enroll in the CHIP program
due to his alien status is included in the household size and his
income is counted as household income.

R382-10-12.  Age Requirement.
(1)  A child must be under 19 years of age to enroll in the

program.
(2)  The month in which a child's 19th birthday occurs is

the last month of eligibility for CHIP enrollment.

R382-10-13.  Income Provisions.
To be eligible to enroll in the Children's Health Insurance

Program, gross household income must be equal to or less than
200% of the federal non-farm poverty guideline for a household
of equal size.  All gross income, earned and unearned, received
by the parents and stepparents of any child who is included in
the household size, is counted toward household income, unless
this section specifically describes a different treatment of the
income.

(1)  The Department does not count as income any
payments from sources that federal law specifically prohibit
from being counted as income to determine eligibility for
federally-funded programs.

(2)  Any income in a trust that is available to, or is received
by a household member, is countable income.

(3)  Payments received from the Family Employment
Program, General Assistance, or refugee cash assistance or
adoption support services as authorized under Title 35A,
Chapter 3 is countable income.

(4)  Rental income is countable income.  The following
expenses can be deducted:

(a)  taxes and attorney fees needed to make the income
available;

(b)  upkeep and repair costs necessary to maintain the
current value of the property;

(c)  utility costs only if they are paid by the owner; and
(d)  interest only on a loan or mortgage secured by the

rental property.
(5)  Deposits to joint checking or savings accounts are

countable income, even if the deposits are made by a non-
household member.  An applicant or enrollee who disputes
household ownership of deposits to joint checking or savings
accounts shall be given an opportunity to prove that the deposits
do not represent income to the household.  Funds that are
successfully disputed are not countable income.

(6)  Cash contributions made by non-household members
are counted as income unless the parties have a signed written
agreement for repayment of the funds.

(7)  The interest earned from payments made under a sales
contract or a loan agreement is countable income to the extent
that these payments will continue to be received during the
eligibility period.

(8)  In-kind income, which is goods or services provided to
the individual from a non-household member and which is not
in the form of cash, for which the individual performed a service
or is provided as part of the individual's wages is counted as
income.  In-kind income for which the individual did not
perform a service or did not work to receive is not counted as
income.

(9)  SSI and State Supplemental Payments are countable
income.

(10)  Death benefits are not countable income to the extent
that the funds are spent on the deceased person's burial or last
illness.

(11)  A bona fide loan that an individual must repay and
that the individual has contracted in good faith without fraud or
deceit, and genuinely endorsed in writing for repayment is not
countable income.

(12)  Child Care Assistance under Title XX is not
countable income.

(13)  Reimbursements of Medicare premiums received by
an individual from Social Security Administration or the
Department are not countable income.

(14)  Needs-based Veteran's pensions are not counted as
income.  If the income is not needs-based, only the portion of a
Veteran's Administration check to which the individual is
legally entitled is countable income.

(15)  Income of a child is excluded if the child is not the
head of a household.

(16)  Educational income such as educational loans, grants,
scholarships, and work-study programs are not countable
income.  The individual must verify enrollment in an
educational program.

(17)  Reimbursements for expenses incurred by an
individual are not countable income.

(18)  Any payments made to an individual because of his
status as a victim of Nazi persecution as defined in Pub. L. No.
103-286 are not countable income, including payments made by
the Federal Republic of Germany, Austrian Social Insurance
payments, and Netherlands WUV payments.

(19)  Victim's Compensation payments as defined in Pub.
L. No. 101-508 are not countable income.

(20)  Disaster relief funds received if a catastrophe has
been declared a major disaster by the President of the United
States as defined in Pub. L. No. 103-286 are not countable
income.

(21)  Income of an alien's sponsor or the sponsor's spouse,
is not countable income.

(22)  If the household expects to receive less than $500 per
year in taxable interest and dividend income, then they are not
countable income.

R382-10-14.  Budgeting.
The following section describes methods that the

Department will use to determine the household's countable
monthly or annual income.

(1)  The gross income for parents and stepparents of any
child included in the household size is counted to determine a
child's eligibility, unless the income is excluded under this rule.
Only expenses that are required to make an income available to
the individual are deducted from the gross income.  No other
deductions are allowed.

(2)  The Department shall determine monthly income by
taking into account the months of pay where an individual
receives a fifth paycheck when paid weekly, or a third paycheck
when paid every other week.  The Department shall multiply the
weekly amount by 4.3 to obtain a monthly amount.  The
Department shall multiply income paid bi-weekly by 2.15 to
obtain a monthly amount.

(3)  The Department shall determine a child's eligibility and
cost-sharing requirements prospectively for the upcoming
eligibility period at the time of application and at each renewal
for continuing eligibility.  The Department shall determine
prospective eligibility by using the best estimate of the
household's average monthly income that is expected to be
received or made available to the household during the
upcoming eligibility period.  The Department shall prorate
income that is received less often than monthly over the
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eligibility period to determine an average monthly income.  The
Department may request prior years' tax returns as well as
current income information to determine a household's income.

(4)  Methods of determining the best estimate are income
averaging, income anticipating, and income annualizing.  The
Department may use a combination of methods to obtain the
most accurate best estimate.  The best estimate may be a
monthly amount that is expected to be received each month of
the eligibility period, or an annual amount that is prorated over
the eligibility period.  Different methods may be used for
different types of income received in the same household.

(5)  The Department shall determine farm and self-
employment income by using the individual's recent tax return
forms.  If tax returns are not available, or are not reflective of
the individual's current farm or self-employment income, the
Department may request income information from a recent time
period during which the individual had farm or self-employment
income.  The Department deducts 40% of the gross income as
a deduction for business expenses to determine the countable
income of the individual.  For individuals who have business
expenses greater than 40%, the Department may exclude more
than 40% if the individual can demonstrate that the actual
expenses are greater than 40%.  The Department deducts the
same expenses from gross income that the Internal Revenue
Service allows as self-employment expenses.

(6)  The Department may annualize income for any
household and in particular for households that have self-
employment income, receive income sporadically under contract
or commission agreements, or receive income at irregular
intervals throughout the year.

R382-10-15.  Assets.
An asset test is not required for CHIP eligibility.

R382-10-16.  Application and Renewal.
The application is the initial request from an applicant for

CHIP enrollment for a child.  The application process includes
gathering information and verifications to determine the child's
eligibility for enrollment in the program.  Renewal is the process
of gathering information and verifications on a periodic basis to
determine continued eligibility of an enrollee.

(1)  The applicant must complete and sign a written
application to become enrolled in the program.

(2)  The Department accepts any Department-approved
application form for medical assistance programs offered by the
state as an application for CHIP enrollment.

(3)  Individuals may apply for enrollment during open
enrollment periods in person, through the mail, by fax, or
online.

(4)  The Department may interview applicants, the
applicant's parents, and any adult who has assumed
responsibility for the care or supervision of the child to assist in
determining eligibility.

(5)  If eligibility for CHIP enrollment ends, the Department
shall review the case for eligibility under any other medical
assistance program without requiring a new application.  The
Department may request additional verification from the
household if there is insufficient information to make a
determination.

R382-10-17.  Eligibility Decisions.
(1)  The Department must determine eligibility for CHIP

within 30 days of the date of application.  If a decision can not
be made in 30 days because the applicant fails to take a required
action and requests additional time to complete the application
process, or if circumstances beyond the Department's control
delay the eligibility decision, the Department shall document the
reason for the delay in the case record.  The Department must
inform the applicant of the status of the application and the time

frame for completing the application process.
(2)  The Department may not use the time standard as a

waiting period before determining eligibility, or as a reason for
denying eligibility because the Department has not determined
eligibility within that time.

(3)  The Department shall complete a determination of
eligibility or ineligibility for each application unless:

(a)  the applicant voluntarily withdrew the application and
the Department sent a notice to the applicant to confirm the
withdrawal;

(b)  the applicant died; or
(c)  the applicant can not be located or has not responded

to requests for information within the 30 day application period.
(4)  The Department must redetermine eligibility at least

every 12 months.
(5)  At application and renewal, the Department must

determine if any child applying for CHIP enrollment is eligible
for coverage under Medicaid.  A child who is eligible for
Medicaid coverage is not eligible for CHIP.  A child who must
meet a spend-down to receive Medicaid and chooses not to meet
the spenddown can be enrolled in CHIP.

R382-10-18.  Effective Date of Enrollment and Renewal.
(1)  The effective date of CHIP enrollment is the date a

completed and signed application is received at a local office by
5:00 p.m. on a business day.  This applies to paper applications
delivered in person or by mail, paper applications sent via
facsimile transmission, and electronic applications sent via the
internet.  If a local office receives an application after 5:00 p.m.
of a business day, the effective date of CHIP enrollment is the
next business day.

(2)  The effective date of CHIP enrollment for applications
delivered to an outreach location is as follows:

(a)  If the application is delivered at a time when the
outreach staff is working at that location, the effective date of
enrollment is the date the outreach staff receives the application.

(b)  If the application is delivered at a time when the
outreach office is closed, including being closed for weekends
or holidays, the effective date of enrollment is the last business
day that a staff person from the state agency was available to
receive or pick up applications from the location.

(3)  The Department may allow a grace enrollment period
beginning no earlier than four days before the date a completed
and signed application is received by the Department.  The
Department shall not pay for any services received before the
effective enrollment date.

(4)  For a family who has a child enrolled in CHIP and who
adds a newborn or adopted child, the effective date of
enrollment is the date of birth or adoption if the family requests
the coverage within 30 days of the birth or adoption.  If the
request is made more than 30 days after the birth or adoption,
enrollment in CHIP will be effective beginning the date of
report, except as otherwise provided in R382-10-18(1).

(5)  The effective date of enrollment for a renewal is the
first day of the month after the renewal month, if the renewal
process is completed by the end of the renewal month, or by the
last day of the month immediately following the renewal month,
and the child continues to be eligible.

(6)  If the renewal process is not completed by the end of
the renewal month, the case will be closed unless the enrollee
has good cause for not completing the renewal process on time.
Good cause includes a medical emergency, death of an
immediate family member, or natural disaster, or other similar
occurrence.

(7)  The Department may require an interview with the
parent, child, or adult who has assumed responsibility for the
care or supervision of a child, or other authorized representative
as part of the renewal process.
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R382-10-19.  Enrollment Period.
(1)  The enrollment period begins with either the date of

application, or an earlier date as defined in R382-10-18, if the
applicant is determined eligible for CHIP enrollment.  Covered
services the child received on or after the effective date of
enrollment are payable by CHIP for a child who was eligible
upon application.

(2)  A child eligible for CHIP enrollment receives 12
months of coverage unless the child turns 19 years of age before
the end of the 12-month enrollment period, moves out of the
state, becomes eligible for Medicaid, begins to be covered under
a group health plan or other health insurance coverage, enters a
public institution, or does not pay his or her quarterly premium.
The month a child turns 19 years of age is the last month the
child is eligible for CHIP.

R382-10-20.  Quarterly Premiums.
(1)  Each family with children enrolled in the CHIP

program must pay a quarterly premium based on the countable
income of the family during the first month of the quarter.

(a)  A family whose countable income is equal to or less
than 100% of the federal poverty level or who are American
Indian pays no premium.

(b)  A family with countable income greater than 100% and
up to 150% of the federal poverty level must pay a quarterly
premium of $30.

(c)  A family with countable income greater than 150% and
up to 200% of the federal poverty level must pay a quarterly
premium of $60.

(2)  A family who does not pay its quarterly premium by
the premium due date will be terminated from CHIP.  Coverage
may be reinstated when any of the following events occur:

(a)  The family pays the premium by the last day of the
month immediately following the termination;

(b)  The family's countable income decreased to below
100% of the federal poverty level prior to the first month of the
quarter.

(c)  The family's countable income decreases prior to the
first month of the quarter and the family owes a lower premium
amount.  The new premium must be paid within 30 days.

(3)  A family who was terminated from CHIP who
reapplies within one year of the termination date, must pay any
outstanding premiums before the children can be re-enrolled.

R382-10-21.  Termination and Notice.
(1)  The Department shall notify an applicant or enrollee in

writing of the eligibility decision made on the application or at
renewal.

(2)  The Department shall notify an enrollee in writing ten
days before taking a proposed action adversely affecting the
enrollee's eligibility.

(3)  Notices under this section shall provide the following
information:

(a)  the action to be taken;
(b)  the reason for the action;
(c)  the regulations or policy that support the action;
(d)  the applicant's or enrollee's right to a hearing;
(e)  how an applicant or enrollee may request a hearing;

and
(f)  the applicant's or enrollee's right to represent himself,

or use legal counsel, a friend, relative, or other spokesperson.
(4)  The Department need not give ten-day notice of

termination if:
(a)  the child is deceased;
(b)  the child has moved out of state and is not expected to

return;
(c)  the child has entered a public institution; or
(d)  the child has enrolled in other health insurance

coverage, in which case eligibility ends the day before the new

coverage begins.

R382-10-22.  Case Closure or Withdrawal.
The Department shall terminate a child's enrollment upon

enrollee request or upon discovery that the child is no longer
eligible.  An applicant may withdraw an application for CHIP
benefits any time prior to approval of the application.

KEY:  children's health benefits
July 1, 2008 26-1-5
Notice of Continuation May 19, 2008 26-40
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R386.  Health, Community Health Services, Epidemiology.
R386-702.  Communicable Disease Rule.
R386-702-1.  Purpose Statement.

(1)  The Communicable Disease Rule is adopted under
authority of Sections 26-1-30, 26-6-3, and 26-23b.

(2)  This rule outlines a multidisciplinary approach to
communicable and infectious disease control and emphasizes
reporting, surveillance, isolation, treatment and epidemiological
investigation to identify and control preventable causes of
infectious diseases.  Reporting requirements and authorizations
are specified for communicable and infectious diseases,
outbreaks, and unusual occurrence of any disease.  Each section
has been adopted with the intent of reducing disease morbidity
and mortality through the rapid implementation of established
practices and procedures.

(3)  The successes of medicine and public health
dramatically reduced the risk of epidemics and early loss of life
due to infectious agents during the twentieth century.  However,
the recent emergence of new diseases, such as Human
Immunodeficiency Virus, Hantavirus, and Severe Acute
Respiratory Syndrome, and the rapid spread of diseases to the
United States from other parts of the world, such as West Nile
virus, made possible by advances in transportation, trade, food
production, and other factors highlight the continuing threat to
health from infectious diseases.  Continual attention to these
threats and cooperation among all health care providers,
government agencies and other entities that are partners in
protecting the public's health are crucial to maintain and
improve the health of the citizens of Utah.

R386-702-2.  Definitions.
(1)  Terms in this rule are defined in Section 26-6-2 and

26-23b-102, except that for purposes of this rule, "Department"
means the Utah Department of Health.

(2)  In addition:
(a)  "Outbreak" means an epidemic limited to a localized

increase in incidence of disease.
(b)  "Case" means a person identified as having a disease,

health disorder, or condition that is reportable under this rule or
that is otherwise under public health investigation.

(c)  "Suspect" case means a person who a reporting entity,
local health department, or Department believes might be a case,
but for whom it has not been established that the criteria
necessary to become a case have been met.

R386-702-3.  Reportable Diseases, Emergency Illnesses, and
Health Conditions.

(1)  The Utah Department of Health declares the following
conditions to be of concern to the public health and reportable
as required or authorized by Section 26-6-6 and Title 26,
Chapter 23b of the Utah Health Code.

(a)  Acquired Immunodeficiency Syndrome
(b)  Adverse event resulting after smallpox vaccination
(c)  Amebiasis
(d)  Anthrax
(e)  Arbovirus infection, including Saint Louis encephalitis

and West Nile virus infection
(f)  Botulism
(g)  Brucellosis
(h)  Campylobacteriosis
(i)  Chancroid
(j)  Chickenpox
(k)  Chlamydia trachomatis infection
(l)  Cholera
(m)  Coccidioidomycosis
(n)  Colorado tick fever
(o)  Creutzfeldt-Jakob disease and other transmissible

human spongiform encephalopathies
(p)  Cryptosporidiosis

(q)  Cyclospora infection
(r)  Dengue fever
(s)  Diphtheria
(t)  Echinococcosis
(u)  Ehrlichiosis, human granulocytic, human monocytic,

or unspecified
(v)  Encephalitis
(w)  Shiga toxin-producing Escherichia coli (STEC)

infection
(x)  Giardiasis
(y)  Gonorrhea: sexually transmitted and ophthalmia

neonatorum
(z)  Haemophilus influenzae, invasive disease
(aa)  Hansen Disease (Leprosy)
(bb)  Hantavirus infection and pulmonary syndrome
(cc)  Hemolytic Uremic Syndrome, postdiarrheal
(dd)  Hepatitis A
(ee)  Hepatitis B, cases and carriers
(ff)  Hepatitis C, acute and chronic infection
(gg)  Hepatitis, other viral
(hh)  Human Immunodeficiency Virus Infection. Reporting

requirements are listed in R388-803
(ii)  Influenza-associated hospitalization
(jj)  Influenza-associated death, in a person less than 18

years of age
(kk)  Legionellosis
(ll)  Listeriosis
(mm)  Lyme Disease
(nn)  Malaria
(oo)  Measles
(pp)  Meningitis
(qq)  Meningococcal Disease
(rr)  Mumps
(ss)  Norovirus, formerly called Norwalk-like virus,

infection
(tt)  Pelvic Inflammatory Disease
(uu)  Pertussis
(vv)  Plague
(ww)  Poliomyelitis, paralytic
(xx)  Poliovirus infection, nonparalytic
(yy)  Psittacosis
(zz)  Q Fever
(aaa)  Rabies, human and animal
(bbb)  Relapsing fever, tick-borne and louse-borne
(ccc)  Rocky Mountain spotted fever
(ddd)  Rubella
(eee)  Rubella, congenital syndrome
(fff)  Salmonellosis
(ggg)  Severe Acute Respiratory Syndrome (SARS)
(hhh)  Shigellosis
(iii)  Smallpox
(jjj)  Staphylococcus aureus with resistance or intermediate

resistance to vancomycin isolated from any site
(kkk)  Streptococcal disease, invasive, organism isolated

from a normally sterile site
(lll)  Syphilis, all stages and congenital
(mmm)  Tetanus
(nnn)  Toxic-Shock Syndrome, staphyloccal or

streptococcal
(ooo)  Trichinosis
(ppp)  Tuberculosis. Special Measures for the Control of

Tuberculosis are listed in R388-804.
(qqq)  Tularemia
(rrr)  Typhoid, cases and carriers
(sss)  Vibriosis
(ttt)  Viral hemorrhagic fever
(uuu)  Yellow fever
(vvv)  Any unusual occurrence of infectious or

communicable disease or any unusual or increased occurrence
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of any illness that may indicate a Bioterrorism event or public
health hazard, including any single case or multiple cases of a
newly recognized, emergent or re-emergent disease or disease-
producing agent, including newly identified multi-drug resistant
bacteria or a novel influenza strain such as a pandemic influenza
strain.

(www)  Any outbreak, epidemic, or unusual or increased
occurrence of any illness that may indicate an outbreak or
epidemic.  This includes suspected or confirmed outbreaks of
foodborne disease, waterborne disease, disease caused by
antimicrobial resistant organisms, any infection that may
indicate a bioterrorism event, or of any infection that may
indicated a public health hazard.

(2)  In addition to the reportable conditions set forth in
R386-702-3(1) the Department declares the following reportable
emergency illnesses or health conditions to be of concern to the
public health and reporting is authorized by Title 26, Chapter
23b, Utah Code, unless made mandatory by the declaration of a
public health emergency:

(a)  respiratory illness (including upper or lower respiratory
tract infections, difficulty breathing and Adult Respiratory
Distress Syndrome);

(b)  gastrointestinal illness (including vomiting, diarrhea,
abdominal pain, or any other gastrointestinal distress);

(c)  influenza-like constitutional symptoms and signs;
(d)  neurologic symptoms or signs indicating the possibility

of meningitis, encephalitis, or unexplained acute encephalopathy
or delirium;

(e)  rash illness;
(f)  hemorrhagic illness;
(g)  botulism-like syndrome;
(h)  lymphadenitis;
(i)  sepsis or unexplained shock;
(j)  febrile illness (illness with fever, chills or rigors);
(k)  nontraumatic coma or sudden death; and
(l)  other criteria specified by the Department as indicative

of disease outbreaks or injurious exposures of uncertain origin.

R386-702-4.  Reporting.
(1)  Each reporting entity shall report each confirmed case

and any case who the reporting entity believes in its professional
judgment is likely to harbor an illness, infection, or condition
reportable under R386-702-3(1), and each outbreak, epidemic,
or unusual occurrence described in R386-(1)(vvv) or (www) to
the local health department or to the Bureau of Epidemiology,
Utah Department of Health.  Unless otherwise specified, the
report of these diseases to the local health department or to the
Bureau of Epidemiology, Utah Department of Health shall
provide the following information: name, age, sex, address, date
of onset, and all other information as prescribed by the
Department. A standard report form has been adopted and is
supplied to physicians and other reporting entities by the
Department.  Upon receipt of a report, the local health
department shall promptly forward a written or electronic copy
of the report to the Bureau of Epidemiology, Utah Department
of Health.

(2)  Where immediate reporting is required, the reporting
entity shall report as soon as possible, but not later than 24
hours after identification.  Immediate reporting shall be made by
telephone to the local health department or to the Bureau of
Epidemiology, Utah Department of Health at 801-538-6191 or
888-EPI-UTAH (888-374-8824).  All diseases not required to
be reported immediately or by number of cases shall be reported
within three working days from the time of identification.
Reporting entities shall send reports to the local health
department or the Bureau of Epidemiology, 288 North 1460
West, P. O. Box 142104, Salt Lake City, Utah 84114-2104.

(3)  Entities Required to Report Communicable Diseases:
Title 26, Chapter 6, Section 6 Utah Code lists those individuals

and facilities required to report diseases known or suspected of
being communicable.

(a)  Physicians, hospitals, health care facilities, home
health agencies, health maintenance organizations, and other
health care providers shall report details regarding each case.

(b)  Schools, child day care centers, and citizens shall
provide any relevant information.

(c)  Laboratories and other testing sites shall report
laboratory evidence confirming any of the reportable diseases.
Laboratories and other testing sites shall also report any test
results that provide presumptive evidence of infection such as
positive tests for syphilis, measles, and viral hepatitis.

(d)  Pharmacists shall report unusual prescriptions or
patterns of prescribing as specified in section 26-23b-105.

(4)  Immediately Reportable Conditions:  Cases and
suspect cases of anthrax, botulism, cholera, diphtheria,
Haemophilus influenzae (invasive disease), hepatitis A, measles,
meningococcal disease, plague, poliomyelitis, rabies, rubella,
Severe Acute Respiratory Syndrome (SARS), smallpox,
Staphylococcus aureus with resistance (VRSA) or intermediate
resistance (VISA) to vancomycin isolated from any site, syphilis
(primary or secondary stage), tuberculosis, tularemia, typhoid,
viral hemorrhagic fever, yellow fever, and any condition
described in R386-702-3(1)(vvv) or (www) are to be made
immediately as provided in R386-702-4(2).

(5)  Full reporting of all relevant patient information
related to methicillin-resistant Staphylococcus aureus (MRSA)
infections, vancomycin-resistant enterococcal (VRE) infections,
and laboratory-confirmed influenza are authorized and may be
required by local or state health department personnel for
purposes of public health investigation of a documented threat
to public health.

(6)  Reports of emergency illnesses or health conditions
under R386-702-3(2) shall be made as soon as practicable using
a process and schedule approved by the Department.  Full
reporting of all relevant patient information is authorized.  The
report shall include at least, if known:

(a)  name of the facility;
(b)  a patient identifier;
(c)  date of visit;
(d)  time of visit;
(e)  patient's age;
(f)  patient's sex;
(g)  zip code of patient's residence;
(h)  the reportable condition suspected; and
(i)  whether the patient was admitted to the hospital.
(7)  An entity reporting emergency illnesses or health

conditions under R386-702-3(2) is authorized to report on other
encounters during the same time period that do not meet
definition for a reportable emergency illness or health condition.
Submission of an isolate does not replace the requirement to
report the case also to the local health department or Bureau of
Epidemiology, Utah Department of Health.  The report shall
include the following information for each such encounter:

(a)  facility name;
(b)  date of visit;
(c)  time of visit;
(d)  patient's age;
(e)  patient's sex; and
(f)  patient's zip code for patient's residence.
(8)  Mandatory Submission of Isolates: Laboratories shall

submit all isolates of the following organisms to the Utah
Department of Health, public health laboratory:

(a)  Bacillus anthracis;
(b)  Bordetella pertussis;
(c)  Brucella species;
(d)  Campylobacter species;
(e)  Clostridium botulinum;
(f)  Cornybacterium diphtheriae;
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(g)  Shiga toxin-producing Escherichia coli (STEC)
(including enrichment and/or MacKonkey broths that tested
positive by enzyme immunoassay for Shiga toxin);

(h)  Francisella tularensis;
(i)  Haemophilus influenzae, from normally sterile sites;
(j)  Influenza, types A and B;
(k)  Legionella species;
(l)  Listeria monocytogenes;
(m)  Mycobacterium tuberculosis complex;
(n)  Neisseria gonorrhoeae;
(o)  Neisseria meningitidis, from normally sterile sites;
(p)  Salmonella species;
(q)  Shigella species;
(r)  Staphylococcus aureus with resistance or intermediate

resistance to vancomycin isolated from any site;
(s)  Vibrio species;
(t)  Yersinia species; and
(u)  any organism implicated in an outbreak when

instructed by authorized local or state health department
personnel.

(9)  Epidemiological Review: The Department or local
health department may conduct an investigation, including
review of the hospital and health care facility medical records
and contacting the individual patient to protect the public's
health.

(10)  Confidentiality of Reports: All reports required by
this rule are confidential and are not open to public inspection.
Nothing in this rule, however, precludes the discussion of case
information with the attending physician or public health
workers.  All information collected pursuant to this rule may not
be released or made public, except as provided by Section 26-6-
27.  Penalties for violation of confidentiality are prescribed in
Section 26-6-29.

R386-702-5.  General Measures for the Control of
Communicable Diseases.

(1)  The local health department shall maintain all
reportable disease records as needed to enforce Chapter 6 of the
Health Code and this rule, or as requested by the Utah
Department of Health.

(2)  General Control Measures for Reportable Diseases.
(a)  The local health department shall, when an unusual or

rare disease occurs in any part of the state or when any disease
becomes so prevalent as to endanger the state as a whole,
contact the Bureau of Epidemiology, Utah Department of Health
for assistance, and shall cooperate with the representatives of the
Utah Department of Health.

(b)  The local health department shall investigate and
control the causes of epidemic, infectious, communicable, and
other disease affecting the public health.  The local health
department shall also provide for the detection, reporting,
prevention, and control of communicable, infectious, and acute
diseases that are dangerous or important or that may affect the
public health.  The local health department may require physical
examination and measures to be performed as necessary to
protect the health of others.

(c)  If, in the opinion of the local health officer it is
necessary or advisable to protect the public's health that any
person shall be kept from contact with the public, the local
health officer shall establish, maintain and enforce involuntary
treatment, isolation and quarantine as provided by Section 26-6-
4.  Control measures shall be specific to the known or suspected
disease agent.  Guidance is available from the Bureau of
Epidemiology, Utah Department of Health or official reference
listed in R386-702-11.

(3)  Prevention of the Spread of Disease From a Case.
The local health department shall take action and measures

as may be necessary within the provisions of Section 26-6-4;
Title 26, Chapter 6b; and this rule, to prevent the spread of any

communicable disease, infectious agent, or any other condition
which poses a public health hazard.  Action shall be initiated
upon discovery of a case or upon receipt of notification or report
of any disease.

(4)  Public Food Handlers.
A person known to be infected with a communicable

disease that can be transmitted by food, water, or milk, or who
is suspected of being infected with such a disease may not
engage in the commercial handling of food, water, or other
drink or be employed in a dairy or on any premises handling
milk or milk products, until he is determined by the local health
department to be free of communicable disease, or incapable of
transmitting the infection.

(5)  Communicable Diseases in Places Where Milk or Food
Products are Handled or Processed.

If a case, carrier, or suspected case of a disease that can be
conveyed by milk or food products is found at any place where
milk or food products are handled or offered for sale, or if a
disease is found or suspected to have been transmitted by these
milk or food products, the local health department may
immediately prohibit the sale, or removal of milk and all other
food products from the premises.  Sale or distribution of milk or
food products from the premise may be resumed when measures
have been taken to eliminate the threat to health from the food
and its processing as prescribed by R392-100.

(6)  Request for State Assistance.
If a local health department finds it is not able to

completely comply with this rule, the local health officer or his
representative shall request the assistance of the Utah
Department of Health.  In such circumstances, the local health
department shall provide all required information to the Bureau
of Epidemiology.  If the local health officer fails to comply with
the provisions of this rule, the Utah Department of Health shall
take action necessary to enforce this rule.

(7)  Approved Laboratories.
Laboratory analyses which are necessary to identify the

causative agents of reportable diseases or to determine adequacy
of treatment of patients with a disease shall be ordered by the
physician or other health care provider to be performed in or
referred to a laboratory holding a valid certificate under the
Clinical Laboratory Improvement Amendments of 1988.

R386-702-6.  Special Measures for Control of Rabies.
(1)  Rationale of Treatment.
A physician must evaluate individually each exposure to

possible rabies infection.  The physician shall also consult with
local or state public health officials if questions arise about the
need for rabies prophylaxis.

(2)  Management of Biting Animals.
(a)  A healthy dog, cat, or ferret that bites a person shall be

confined and observed at least daily for ten days from the date
of bite as specified by local animal control ordinances.  It is
recommended that rabies vaccine not be administered during the
observation period.  Such animals shall be evaluated by a
veterinarian at the first sign of illness during confinement.  A
veterinarian or animal control officer shall immediately report
any illness in the animal to the local health department.  If signs
suggestive of rabies develop, a veterinarian or animal control
officer shall direct that the animal be euthanized, its head
removed, and the head shipped under refrigeration, not frozen,
for examination of the brain by a laboratory approved by the
Utah Department of Health.

(b)  If the dog, cat, or ferret shows no signs of rabies or
illness during the ten day period, the veterinarian or animal
control officer shall direct that the unvaccinated animal be
vaccinated against rabies at the owner's expense before release
to the owner.  If a veterinarian is not available, the animal may
be released, but the owner shall have the animal vaccinated
within 72 hours of release.  If the dog, cat, or ferret was
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appropriately vaccinated against rabies before the incident, the
animal may be released from confinement after the 10-day
observation period with no further restrictions.

(c)  Any stray or unwanted dog, cat, or ferret that bites a
person may be euthanized immediately by a veterinarian or
animal control officer, if permitted by local ordinance, and the
head submitted, as described in R386-702-6(2)(a), for rabies
examination.  If the brain is negative by fluorescent-antibody
examination for rabies, one can assume that the saliva contained
no virus, and the person bitten need not be treated.

(d)  Wild animals include raccoons, skunks, coyotes, foxes,
bats, the offspring of wild animals crossbred to domestic dogs
and cats, and any carnivorous animal other than a domestic dog,
cat, or ferret.

(e)  Signs of rabies in wild animals cannot be interpreted
reliably.  If a wild animal bites or scratches a person, the person
or attending medical personnel shall notify an animal control or
law enforcement officer.  A veterinarian, animal control officer
or representative of the Division of Wildlife Resources shall kill
the animal at once, without unnecessary damage to the head, and
submit the brain, as described in R386-702-6(2)(a), for
examination for evidence of rabies.  If the brain is negative by
fluorescent-antibody examination for rabies, one can assume
that the saliva contained no virus, and the person bitten need not
be treated.

(f)  Rabbits, opossums, squirrels, chipmunks, rats, and mice
are rarely infected and their bites rarely, if ever, call for rabies
prophylaxis or testing.  Unusual exposures to any animal should
be reported to the local health department or the Bureau of
Epidemiology, Utah Department of Health.

(g)  When rare, valuable, captive wild animals maintained
in zoological parks approved by the United States Department
of Agriculture or research institutions, as defined by Section 26-
26-1, bite or scratch a human, the Bureau of Epidemiology,
Utah Department of Health shall be notified.  The provisions of
subsection R386-702-6(2)(e) may be waived by the Bureau of
Epidemiology, Utah Department of Health if zoological park
operators or research institution managers can demonstrate that
the following rabies control measures are established:

(i)  Employees who work with the animal have received
preexposure rabies immunization.

(ii)  The person bitten by the animal voluntarily agrees to
accept postexposure rabies immunization provided by the
zoological park or research facility.

(iii)  The director of the zoological park or research facility
shall direct that the biting animal be held in complete quarantine
for a minimum of 180 days.  Quarantine requires that the animal
be prohibited from direct contact with other animals or humans.

(h)  Any animal bitten or scratched by a wild, carnivorous
animal or a bat that is not available for testing shall be regarded
as having been exposed to rabies.

(i)  For maximum protection of the public health,
unvaccinated dogs, cats, and ferrets bitten or scratched by a
confirmed or suspected rabid animal shall be euthanized
immediately by a veterinarian or animal control officer.  If the
owner is unwilling to have the animal euthanized, the local
health officer shall order that the animal be held in strict
isolation in a municipal or county animal shelter or a veterinary
medical facility approved by the local health department, at the
owner's expense, for at least six months and vaccinated one
month before being released.  If any illness suggestive of rabies
develops in the animal, the veterinarian or animal control officer
shall immediately report the illness to the local health
department and the veterinarian or animal control officer shall
direct that the animal be euthanized and the head shall be
handled as described in subsection R386-702-6(2)(a).

(j)  Dogs, cats, and ferrets that are currently vaccinated and
are bitten by rabid animals, shall be revaccinated immediately by
a veterinarian and confined and observed by the animal's owner

for 45 days.  If any illness suggestive of rabies develops in the
animal, the owner shall report immediately to the local health
department and the animal shall be euthanized by a veterinarian
or animal control officer and the head shall be handled as
described in subsection R386-702-6(2)(a).

(k)  Livestock exposed to a rabid animal and currently
vaccinated with a vaccine approved by the United States
Department of Agriculture for that species shall be revaccinated
immediately by a veterinarian and observed by the owner for 45
days.  Unvaccinated livestock shall be slaughtered immediately.
If the owner is unwilling to have the animal slaughtered, the
animal shall be kept under close observation by the owner for
six months.

(l)  Unvaccinated animals other than dogs, cats, ferrets, and
livestock bitten by a confirmed or suspected rabid animal shall
be euthanized immediately by a veterinarian or animal control
officer.

(3)  Measures for Standardized Rabies Control Practices.
(a)  Humans requiring either pre- or post-exposure rabies

prophylaxis shall be treated in accordance with the
recommendations of the U.S. Public Health Service
Immunization Practices Advisory Committee, as adopted and
incorporated by reference in R386-702-11(2).  A copy of the
recommendations shall be made available to licensed medical
personnel, upon request to the Bureau of Epidemiology, Utah
Department of Health.

(b)  A physician or other health care provider that
administers rabies vaccine shall immediately report all serious
systemic neuroparalytic or anaphylactic reactions to rabies
vaccine to the Bureau of Epidemiology, Utah Department of
Health, using the process described in R386-702-4.

(c)  The Compendium of Animal Rabies Prevention and
Control, as adopted and incorporated by reference in R386-702-
11(3), is the reference document for animal vaccine use.

(d)  A county, city, town, or other political subdivision that
requires licensure of animals shall also require rabies
vaccination as a prerequisite to obtaining a license.

(e)  Animal rabies vaccinations are valid only if performed
by or under the direction of a licensed veterinarian in
accordance with the Compendium of Animal Rabies Prevention
and Control.

(f)  All agencies and veterinarians administering vaccine
shall document each vaccination on the National Association of
State Public Health Veterinarians (NASPHV) form number 51,
Rabies Vaccination Certificate, which can be obtained from
vaccine manufacturers.  The agency or veterinarian shall provide
a copy of the report to the animal's owner.  Computer-generated
forms containing the same information are also acceptable.

(g)  Animal rabies vaccines may be sold or otherwise
provided only to licensed veterinarians or veterinary biologic
supply firms.  Animal rabies vaccine may be purchased by the
Utah Department of Health and the Utah Department of
Agriculture.

(4)  Measures to Prevent or Control Rabies Outbreaks.
(a)  The most important single factor in preventing human

rabies is the maintenance of high levels of immunity in the pet
dog, cat, and ferret populations through vaccination.

(i)  All dogs, cats, and ferrets in Utah should be immunized
against rabies by a licensed veterinarian; and

(ii)  Local governments should establish effective programs
to ensure vaccination of all dogs, cats, and ferrets and to remove
strays and unwanted animals.

(b)  If the Utah Department of Health determines that a
rabies outbreak is present in an area of the state, the Utah
Department of Health may require that:

(i)  all dogs, cats, and ferrets in that area and adjacent areas
be vaccinated or revaccinated against rabies as appropriate for
each animal's age;

(ii)  any such animal be kept under the control of its owner
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at all times until the Utah Department of Health declares the
outbreak to be resolved;

(iii)  an owner who does not have an animal vaccinated or
revaccinated surrender the animal for confinement and possible
destruction; and

(iv)  such animals found at-large be confined and possibly
destroyed.

R386-702-7.  Special Measures for Control of Typhoid.
(1)  Because typhoid control measures depend largely on

sanitary precautions and other health measures designed to
protect the public, the local health department shall investigate
each case of typhoid and strictly manage the infected individual
according to the following outline:

(2)  Cases:  Standard precautions are required during
hospitalization.  Use contact precautions for diapered or
incontinent children under 6 years of age for the duration of
illness.  Hospital care is desirable during acute illness.  Release
of the patient from supervision by the local health department
shall be based on three or more negative cultures of feces, and
of urine in patients with schistosomiasis, taken at least 24 hours
apart.  Cultures must have been taken at least 48 hours after
antibiotic therapy has ended and not earlier than one month after
onset of illness as specified in R386-702-7(6).  If any of these
cultures is positive, repeat cultures at intervals of one month
during the 12-month period following onset until at least three
consecutive negative cultures are obtained as specified in R386-
702-7(6).  The patient shall be restricted from food handling and
from providing patient care during the period of supervision by
the local health department.

(3)  Contacts:  Administration of typhoid vaccine is
required for all household members of known typhoid carriers.
Household and close contacts shall not be employed in
occupations likely to facilitate transmission of the disease, such
as food handling, during the period of contact with the infected
person until at least two negative feces and urine cultures, taken
at least 24 hours apart, are obtained from each contact.

(4)  Carriers:  If a laboratory or physician identifies a
carrier of typhoid, the attending physician shall immediately
report the details of the case by telephone to the local health
department or the Bureau of Epidemiology, Utah Department of
Health using the process described in R386-702-4.  Each
infected individual shall submit to the supervision of the local
health department.  Carriers are prohibited from food handling
and patient care until released in accordance with R386-702-
7(4)(a) or R386-702-7(4)(b).  All reports and orders of
supervision shall be kept confidential and may be released only
as allowed by Subsection 26-6-27(2)(c).

(a)  Convalescent Carriers:  Any person who harbors
typhoid bacilli for three but less than 12 months after onset is
defined as a convalescent carrier.  Release from occupational
and food handling restrictions may be granted at any time from
three to 12 months after onset, as specified in R386-702-7(6).

(b)  Chronic Carriers:  Any person who continues to
excrete typhoid bacilli for more than 12 months after onset of
typhoid is a chronic carrier.  Any person who gives no history
of having had typhoid or who had the disease more than one
year previously, and whose feces or urine are found to contain
typhoid bacilli is also a chronic carrier.

(c)  Other Carriers:  If typhoid bacilli are isolated from
surgically removed tissues, organs, including the gallbladder or
kidney, or from draining lesions such as osteomyelitis, the
attending physician shall report the case to the local health
department or the Bureau of Epidemiology, Utah Department of
Health.  If the person continues to excrete typhoid bacilli for
more than 12 months, he is a chronic carrier and may be
released after satisfying the criteria for chronic carriers in R386-
702-7(6).

(5)  Carrier Restrictions and Supervision:  The local health

department shall report all typhoid carriers to the Bureau of
Epidemiology, and shall:

(a)  Require the necessary laboratory tests for release;
(b)  Issue written instructions to the carrier;
(c)  Supervise the carrier.
(6)  Requirements for Release of Convalescent and Chronic

Carriers:  The local health officer or his representative may
release a convalescent or chronic carrier from occupational and
food handling restrictions only if at least one of the following
conditions is satisfied:

(a)  For carriers without schistosomiasis, three consecutive
negative cultures obtained from fecal specimens authenticated
by the attending physician, hospital personnel, laboratory
personnel, or local health department staff taken at least one
month apart and at least 48 hours after antibiotic therapy has
stopped;

(b)  for carriers with schistosomiasis, three consecutive
negative cultures obtained from both fecal and urine specimens
authenticated by the attending physician, hospital personnel,
laboratory personnel, or local health department staff taken at
least one month apart and at least 48 hours after antibiotic
therapy has stopped; or

(c)  the local health officer or his representative determine
that additional treatment such as cholecystectomy or
nephrectomy has terminated the carrier state.

R386-702-8.  Special Measures for the Control of
Ophthalmia Neonatorum.

Every physician or midwife practicing obstetrics or
midwifery shall, within three hours of the birth of a child, instill
or cause to be instilled in each eye of such newborn one percent
silver nitrate solution contained in wax ampules, or tetracycline
ophthalmic preparations or erythromycin ophthalmic
preparations, as these are the only antibiotics of currently
proven efficacy in preventing development of ophthalmia
neonatorum.  The value of irrigation of the eyes with normal
saline or distilled water is unknown and not recommended.

R386-702-9.  Special Measures to Prevent Perinatal and
Person-to-Person Transmission of Hepatitis B Infection.

(1)  A licensed healthcare provider who provides prenatal
care shall routinely test each pregnant woman for hepatitis B
surface antigen (HBsAg) at an early prenatal care visit.  The
provisions of this section do not apply if the pregnant woman,
after being informed of the possible consequences, objects to the
test on the basis of religious or personal beliefs.

(2)  The licensed healthcare provider who provides prenatal
care should repeat the HBsAg test during late pregnancy for
those women who tested negative for HBsAg during early
pregnancy, but who are at high risk based on:

(a)  evidence of clinical hepatitis during pregnancy;
(b)  injection drug use;
(c)  occurrence during pregnancy or a history of a sexually

transmitted disease;
(d)  occurrence of hepatitis B in a household or close

family contact; or
(e)  the judgement of the healthcare provider.
(3)  In addition to other reporting required by this rule,

each positive HBsAg result detected in a pregnant woman shall
be reported to the local health department or the Utah
Department of Health, as specified in Section 26-6-6.  That
report shall indicate that the woman was pregnant at time of
testing if that information is available to the reporting entity.

(4)  A licensed healthcare provider who provides prenatal
care shall document a woman's HBsAg test results, or the basis
of the objection to the test, in the medical record for that patient.

(5)  Every hospital and birthing facility shall develop a
policy to assure that:

(a)  when a pregnant woman is admitted for delivery, or for
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monitoring of pregnancy status, the result from a test for HBsAg
performed on that woman during that pregnancy is available for
review and documented in the hospital record ;

(b)  when a pregnant woman is admitted for delivery if the
woman's test result is not available to the hospital or birthing
facility, the mother is tested for HBsAg as soon as possible, but
before discharge from the hospital or birthing facility;

(c)  if a pregnant woman who has not had prenatal care
during that pregnancy is admitted for monitoring of pregnancy
status only, if the woman's test result is not available to the
hospital or birthing facility, the mother is tested for HBsAg
status before discharge from the hospital or birthing facility;

(d)  positive HBsAg results identified by testing performed
or documented during the hospital stay are reported as specified
in this rule;

(e)  infants born to HBsAg positive mothers receive
hepatitis B immune globulin (HBIG) and hepatitis B vaccine,
administered at separate injection sites, within 12 hours of birth;

(f)  infants born to mothers whose HBsAg status is
unknown receive hepatitis B vaccine within 12 hours of birth,
and if the infant is born preterm with birth weight less than
2,000 grams, that infant also receives HBIG within 12 hours;
and

(g)  if at the time of birth the mother's HbsAg status is
unknown and the HBsAg test result is later determined to be
positive, that infant receives HBIG as soon as possible but
within 7 days of birth.

(6)  Local health departments shall perform the following
activities or assure that they are performed:

(a)  Infants born to HBsAg positive mothers complete the
hepatitis B vaccine series as specified in Table 3.18, page 328
and Table 3.21, page 333 of the reference listed in subsection
(9).

(b)  Children born to HBsAg positive mothers are tested for
HBsAg and antibody against hepatitis B surface antigen (anti-
HBs) at 9 to 15 months of age (3-9 months after the third dose
of hepatitis B vaccine) to monitor the success of therapy and
identify cases of perinatal hepatitis B infection.

(i)  Children who test negative for HBsAg and do not
demonstrate serological evidence of immunity against hepatitis
B when tested as described in (b) receive additional vaccine
doses and are retested as specified on page 332 of the reference
listed in subsection (9).

(c)  HBsAg positive mothers are advised regarding how to
reduce their risk of transmitting hepatitis B to others.

(d)  Household members and sex partners of HBsAg
positive mothers are evaluated to determine susceptibility to
hepatitis B infection and if determined to be susceptible, are
offered or advised to obtain vaccination against hepatitis B.

(7)  The provisions of subsections (5) and (6) do not apply
if the pregnant woman or the child's guardian, after being
informed of the possible consequences, objects to any of the
required procedures on the basis of religious or moral beliefs.
The hospital or birthing facility shall document the basis of the
objection.

(8)  Prevention of transmission by individuals with chronic
hepatitis B infection.

(a)  An individual with chronic hepatitis B infection is
defined as an individual who is:

(i)  HBsAg positive, and total antibody against hepatitis B
core antigen (anti-HBc) positive (if done) and IgM anti-HBc
negative; or

(ii)  HBsAg positive on two tests performed on serum
samples obtained at least 6 months apart.

(b)  An individual with chronic hepatitis B infection should
be advised regarding how to reduce the risk that the individual
will transmit hepatitis B to others.

(c)  Household members and sex partners of individuals
with chronic hepatitis B infection should be evaluated to

determine susceptibility to hepatitis B infection and if
determined to be susceptible, should be offered or advised to
obtain vaccination against Hepatitis B.

(9)  The Red Book, 2003 Report of the Committee on
Infectious Diseases, as referenced in R386-702-12(4) is the
reference source for details regarding implementation of the
requirements of this section.

R386-702-10.  Public Health Emergency.
(1)  Declaration of Emergency: With the Governor's and

Executive Director's or in the absence of the Executive Director,
his designee's, concurrence, the Department or a local health
department may declare a public health emergency by issuing an
order mandating reporting emergency illnesses or health
conditions specified in sections R386-702-3 for a reasonable
time.

(2)  For purposes of an order issued under this section and
for the duration of the public health emergency, the following
definitions apply.

(a)  "emergency center" means:
(i)  a health care facility licensed under the provisions of

Title 26, Chapter 21, Utah Code, that operates an emergency
department; or

(ii)  a clinic that provides emergency or urgent health care
to an average of 20 or more persons daily.

(b)  "encounter" means an instance of an individual
presenting at the emergency center who satisfies the criteria in
section R386-702-3(2); and

(c)  "diagnostic information" means an emergency center's
records of individuals who present for emergency or urgent
treatment, including the reason for the visit, chief complaint,
results of diagnostic tests, presenting diagnosis, and final
diagnosis, including diagnostic codes.

(3)  Reporting Encounters: The Department shall designate
the fewest number of emergency centers as is practicable to
obtain the necessary data to respond to the emergency.

(a)  Designated emergency centers shall report using the
process described in R386-702-4.

(b)  An emergency center designated by the Department
shall report the encounters to the Department by:

(i)  allowing Department representatives or agents,
including local health department representatives, to review its
diagnostic information to identify encounters during the
previous day; or

(ii)  reviewing its diagnostic information on encounters
during the previous day and reporting all encounters by 9:00
a.m. the following day, or

(iii)  identifying encounters and submitting that
information electronically to the Department, using a
computerized analysis method, and reporting mechanism and
schedule approved by the Department; or

(iv)  by other arrangement approved by the Department.
(4)  For purposes of epidemiological and statistical

analysis, the emergency center shall report on encounters during
the public health emergency that do not meet the definition for
a reportable emergency illness or health condition. The report
shall be made using the process described in 702-9(3)(b) and
shall include the following information for each such encounter:

(a)  facility name;
(b)  date of visit;
(c)  time of visit;
(d)  patient's age;
(e)  patient's sex;
(f)  patient's zip code for patient's residence.
(5)  If either the Department or a local health department

collects identifying health information on an individual who is
the subject of a report made mandatory under this section, it
shall destroy that identifying information upon the earlier of its
determination that the information is no longer necessary to
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carry out an investigation under this section or 180 days after
the information was collected. However, the Department and
local health departments shall retain identifiable information
gathered under other sections of this rule or other legal
authority.

(6)  Reporting on encounters during the public health
emergency does not relieve a reporting entity of its
responsibility to report under other sections of this rule or other
legal authority.

R386-702-11.  Penalties.
Any person who violates any provision of R386-702 may

be assessed a penalty not to exceed the sum of $5,000 or be
punished for violation of a class B misdemeanor for the first
violation and for any subsequent similar violation within two
years for violation of a class A misdemeanor as provided in
Section 26-23-6.

R386-702-12.  Official References.
All treatment and management of individuals and animals

who have or are suspected of having a communicable or
infectious disease that must be reported pursuant to this rule
shall comply with the following documents, which are adopted
and incorporated by reference:

(1)  American Public Health Association. "Control of
Communicable Diseases Manual". 18th ed., Heymann, David L.,
editor, 2004.

(2)  Centers for Disease Control and Prevention.
Recommendation of the Immunization Practices Advisory
Committee (ACIP): Human rabies Prevention - United States,
1999. "Morbidity and Mortality Weekly Report." 1999; 48: RR-
1, 1-21.

(3)  The National Association of State Public Health
Veterinarians, Inc., "Compendium of Animal Rabies Prevention
and Control, 2008."

(4)  American Academy of Pediatrics. "Red Book: 2003
Report of the Committee on Infectious Diseases" 26th Edition.
Elk Grove Village, IL, American Academy of Pediatrics; 2003.

KEY:  communicable diseases, quarantine, rabies, rules and
procedures
June 11, 2008 26-1-30
Notice of Continuation March 22, 2007 26-6-3

26-23b



UAC (As of July 1, 2008) Printed:  September 4, 2008 Page 188

R398.  Health, Community and Family Health Services,
Children with Special Health Care Needs.
R398-1.  Newborn Screening.
R398-1-1.  Purpose and Authority.

(1)  The purpose of this rule is to facilitate early detection,
prompt referral, early treatment, and prevention of disability and
mental retardation in infants with certain genetic and endocrine
disorders.

(2)  Authority for the Newborn Screening program and
promulgation of rules to implement the program are found in
Sections 26-1-30(2)(a), (b), (c), (d), and (g) and 26-10-6.

R398-1-2.  Definitions.
(1)  "Abnormal test result" means a result that is outside of

the normal range for a given test.
(2)  "Appropriate specimen" means a blood specimen

submitted on the Utah Newborn Screening form that conforms
with the criteria in R398-1-8.

(3)  "Blood spot" means a clinical specimen(s) submitted
on the filter paper (specially manufactured absorbent specimen
collection paper) of the Newborn Screening form using the heel
stick method.

(4)  "Department" means the Utah Department of Health.
(5)  "Follow up" means the tracking of all newborns with

an abnormal result, inadequate or unsatisfactory specimen or a
quantity not sufficient specimen through to a normal result or
confirmed diagnosis and referral.

(6)  "Inadequate specimen" means a specimen determined
by the Newborn Screening Laboratory to be unacceptable for
testing.

(7)  "Indeterminate result" means a result that requires
another specimen to determine normal or abnormal status.

(8)  "Institution" means a hospital, alternate birthing
facility, or midwife service in Utah that provides maternity or
nursery services or both.

(9)  "Medical home/practitioner" means a person licensed
by the Department of Commerce, Division of Occupational and
Professional Licensing to practice medicine, naturopathy, or
chiropractic or to be a nurse practitioner, as well as the licensed
or unlicensed midwife who takes responsibility for delivery or
the on-going health care of a newborn.

(10)  "Metabolic diseases" means those diseases screened
by the Department which are caused by an inborn error of
metabolism.

(11)  "Newborn Screening form" means the Department's
demographic form with attached Food and Drug Administration
(FDA)-approved filter paper medical collection device.

(12)  "Quantity not sufficient specimen" or "QNS
specimen" means a specimen that has been partially tested but
does not have enough blood available to complete the full
testing.

(13)  "Unsatisfactory specimen" means an inadequate
specimen.

R398-1-3.  Implementation.
(1)  Each newborn in the state of Utah shall submit to the

Newborn Screening testing, except as provided in Section R398-
1-11.

(2)  The Department of Health, after consulting with the
Genetic Advisory Committee, will determine the Newborn
Screening battery of tests based on demonstrated effectiveness
and available funding.  Disorders for which the infant blood is
screened are:

(a)  Biotinidase Deficiency;
(b)  Congenital Adrenal Hyperplasia;
(c)  Congenital Hypothyroidism;
(d)  Galactosemia;
(e)  Hemoglobinopathy;
(f)  Amino Acid Metabolism Disorders:

(i)  Phenylketonuria (phenylalanine hydroxylase deficiency
and variants);

(ii)  Tyrosinemia type 1(fumarylacetoacetate hydrolase
deficiency);

(iii)  Tyrosinemia type 2 (tyrosine amino transferase
deficiency);

(iv)  Tyrosinemia type 3 (4-OH-phenylpyruvate
dioxygenase deficiency);

(v)  Maple Syrup Urine Disease (branched chain ketoacid
dehydrogenase deficiency);

(vi)  Homocystinuria (cystathionine beta synthase
deficiency);

(vii)  Citrullinemia (arginino succinic acid synthase
deficiency);

(viii)  Argininosuccinic aciduria (arginino succinic acid
lyase deficiency);

(ix)  Argininemia (arginase deficiency);
(x)  Hyperprolinemia type 2 (pyrroline-5-carboxylate

dehydrogenase deficiency);
(g)  Fatty Acid Oxidation Disorders:
(i)  Medium Chain Acyl CoA Dehydrogenase Deficiency;
(ii)  Very Long Chain Acyl CoA Dehydrogenase

Deficiency;
(iii)  Short Chain Acyl CoA Dehydrogenase Deficiency;
(iv)  Long Chain 3-OH Acyl CoA Dehydrogenase

Deficiency;
(v)  Short Chain 3-OH Acyl CoA Dehydrogenase

Deficiency;
(vi)  Primary carnitine deficiency (OCTN2 carnitine

transporter defect);
(vii)  Carnitine Palmitoyl Transferase I Deficiency;
(viii)  Carnitine Palmitoyl Transferase 2 Deficiency;
(ix)  Carnitine Acylcarnitine Translocase Deficiency;
(x)  Multiple Acyl CoA Dehydrogenase Deficiency;
(h)  Organic Acids Disorders:
(i)  Propionic Acidemia (propionyl CoA carboxylase

deficiency);
(ii)  Methylmalonic acidemia (multiple enzymes);
(iii)  Isovaleric acidemia (isovaleryl CoA dehydrogenase

deficiency);
(iv)  2-Methylbutiryl CoA dehydrogenase deficiency;
(v)  Isobutyryl CoA dehydrogenase deficiency;
(vi)  2-Methyl-3-OH-butyryl-CoA dehydrogenase

deficiency;
(vii)  Glutaric acidemia type 1 (glutaryl CoA

dehydrogenase deficiency);
(viii)  3-Methylcrotonyl CoA carboxylase deficiency;
(ix)  3-Ketothiolase deficiency;
(x)  3-Hydroxy-3-methyl glutaryl CoA lyase deficiency;
(xi)  Holocarboxylase synthase (multiple carboxylases)

deficiency; and
(i)  Cystic Fibrosis.

R398-1-4.  Responsibility for Collection of the First
Specimen.

(1)  If the newborn is born in an institution, the institution
must collect and submit an appropriate specimen, unless the
newborn is transferred to another institution prior to 48 hours of
age.

(2)  If the newborn is born outside of an institution, the
practitioner or other person primarily responsible for providing
assistance to the mother at the birth must arrange for the
collection and submission of an appropriate specimen.

(3)  If there is no other person in attendance of the birth,
the parent or legal guardian must arrange for the collection and
submission of an appropriate specimen.

(4)  If the newborn is transferred to another institution prior
to 48 hours of age, the receiving health institution must collect
and submit an appropriate specimen.
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R398-1-5.  Timing of Collection of First Specimen.
The first specimen shall be collected between 48 hours and

five days of age.  Except:
(1)  If the newborn is discharged from an institution before

48 hours of age, an appropriate specimen must be collected
within four hours of discharge.

(2)  If the newborn is to receive a blood transfusion or
dialysis, the appropriate specimen must be collected
immediately before the procedure, except in emergency
situations where time does not allow for collection of the
specimen.  If the newborn receives a blood transfusion or
dialysis prior to collecting the appropriate specimen the
following must be done:

(a)  Repeat the collection and submission of an appropriate
specimen 7-10 days after last transfusion or dialysis for a second
screening specimen;

(b)  Repeat the collection and submission of an appropriate
specimen 120 days after last transfusion or dialysis for a first
screening specimen.

R398-1-6.  Parent Education.
The person who has responsibility under Section R398-1-4

shall inform the parent or legal guardian of the required
collection and submission and the disorders screened.  That
person shall give the second half of the Newborn Screening
form to the parent or legal guardian with instructions on how to
arrange for collection and submission of the second specimen.

R398-1-7.  Timing of Collection of the Second Specimen.
A second specimen shall be collected between 7 and 28

days of age.
(1)  The parent or legal guardian shall arrange for the

collection and submission of the appropriate second specimen
through an institution, medical home/practitioner, or local health
department.

(2)  If the newborn's first specimen was obtained prior to
48 hours of age, the second specimen shall be collected by
fourteen days of age.

(3)  If the newborn is hospitalized beyond the seventh day
of life, the institution shall arrange for the collection and
submission of the appropriate second specimen.

R398-1-8.  Criteria for Appropriate Specimen.
(1)  The institution or medical home/practitioner collecting

the appropriate specimen must:
(a)  Use only a Newborn Screening form purchased from

the Department.  The fee for the Newborn Screening form is set
by the Legislature in accordance with Section 26-1-6;

(b)  Correctly store the Newborn Screening form;
(c)  Not use the Newborn Screening form beyond the date

of expiration;
(d)  Not alter the Newborn Screening form in any way;
(e)  Complete all information on the Newborn Screening

form.  If the infant is being adopted, the following may be
omitted:  infant's last name, birth mother's name, address, and
telephone number.  Infant must have an identifying name, and
a contact person must be listed;

(f)  Apply sufficient blood to the filter paper;
(g)  Not contaminate the filter paper with any foreign

substance;
(h)  Not tear, perforate, scratch, or wrinkle the filter paper;
(i)  Apply blood evenly to one side of the filter paper and

be sure it soaks through to the other side;
(j)  Apply blood to the filter paper in a manner that does

not cause caking;
(k)  Collect the blood in such a way as to not cause serum

or tissue fluids to separate from the blood;
(l)  Dry the specimen properly;
(m)  Not remove the filter paper from the Newborn

Screening form.
(2)  Submit the completed Newborn Screening form to the

Utah Department of Health, Newborn Screening Laboratory, 46
North Medical Drive, Salt Lake City, Utah 84113.

(a)  The Newborn Screening form shall be placed in an
envelope large enough to accommodate it without folding the
form.

(b)  If mailed, the Newborn Screening form shall be placed
in the U.S. Postal system within 24 hours of the time the
appropriate specimen was collected.

(c)  If hand-delivered, the Newborn Screening form shall
be delivered within 48 hours of the time the appropriate
specimen was collected.

R398-1-9.  Abnormal Result.
(1)(a)  If the Department finds an abnormal result

consistent with a disease state, the Department shall send
written notice to the medical home/practitioner noted on the
Newborn Screening form.

(b)  If the Department finds an indeterminate result on the
first screening, the Department shall determine whether to send
a notice to the medical home/practitioner based on the results on
the second screening specimen.

(2)  The Department may require the medical
home/practitioner to collect and submit additional specimens for
screening or confirmatory testing.  The Department shall pay for
the initial confirmatory testing on the newborn requested by the
Department.  The Department may recommend additional
diagnostic testing to the medical home/practitioner.  The cost of
additional testing recommended by the Department is not
covered by the Department.

(3)  The medical home/practitioner shall collect and submit
specimens within the time frame and in the manner instructed by
the Department.

(4)  As instructed by the Department or the medical
home/practitioner, the parent or legal guardian of a newborn
identified with an abnormal test result shall promptly take the
newborn to the Department or medical home/practitioner to
have an appropriate specimen collected.

(5)  The medical home/practitioner who makes the final
diagnosis shall complete a diagnostic form and return it to the
Department within 30 days of the notification letter from the
Department.

R398-1-10.  Inadequate or Unsatisfactory Specimen, or QNS
Specimen.

(1)  If the Department finds an inadequate or unsatisfactory
specimen, or QNS specimen, the Department shall inform the
medical home/practitioner noted on the Newborn Screening
form.

(2)  The medical home/practitioner shall submit an
appropriate specimen in accordance with Section R398-1-8.
The specimen shall be collected and submitted within two days
of notice, and the form shall be labeled for testing as directed by
the Department.

(3)  The parent or legal guardian of a newborn identified
with an inadequate or unsatisfactory specimen or QNS specimen
shall promptly take the newborn to the medical
home/practitioner to have an appropriate specimen collected.

R398-1-11.  Testing Refusal.
A parent or legal guardian may refuse to allow the required

testing for religious reasons only.  The medical
home/practitioner or institution shall file in the newborn's record
documentation of refusal, reason, education of family about the
disorders, and signed waiver by both parents or legal guardian.
The practitioner or institution shall submit a copy of the refusal
to the Utah Department of Health, Family Health Services,
Newborn Screening Program, P.O. Box 144710, Salt Lake City,



UAC (As of July 1, 2008) Printed:  September 4, 2008 Page 190

UT 84114-4710.

R398-1-12.  Access to Medical Records.
(1)  The Department shall have access to the medical

records of a newborn in order to identify medical
home/practitioner, reason appropriate specimen was not
collected, or to collect missing demographic information.

(2)  The institution shall enter the Newborn Screening form
number, also known as the Birth Record Number, into the Vital
Records database and the Newborn Hearing Screening database.

R398-1-13.  Noncompliance by Parent or Legal Guardian.
If the medical home/practitioner or institution has

information that leads it to believe that the parent or legal
guardian is not complying with this rule, the medical
home/practitioner or institution shall report such noncompliance
as medical neglect to the Department.

R398-1-14.  Confidentiality and Related Information.
(1)  The Department releases test results to the institution

of birth for first specimens and to the medical home/practitioner,
as noted on the Newborn Screening form, for the second
specimen.

(2)  The Department notifies the medical home/practitioner
noted on the Newborn Screening form as provided in Section
R398-1-9(1).

(3) The Department releases information to the medical
home/practitioner noted on the Newborn Screening form for
timely and effective referral for diagnostic services or to ensure
appropriate management for individuals with confirmed
diagnosis.

(4)  Upon request of the parent or guardian, the Department
may release results as directed in the release.

(5)  All requests for test results or records are governed by
Utah Code Title 26, Chapter 3.

(6)  The Department may release information in summary,
statistical, or other forms that do not identify particular
individuals.

(7)  A testing laboratory that analyzes newborn screening
samples for the Department may not release information or
samples without the Department's express written direction.

R398-1-15.  Blood Spots.
(1)  Blood spots become the property of the Department.
(2)  The Department includes in parent education materials

information about the Department's policy on the retention and
use of residual newborn blood spots.

(3)  The Department may use residual blood spots for
newborn screening quality assessment activities.

(4)  The Department may release blood spots for research
upon the following:

(a)  The person proposing to conduct the research applies
in writing to the Department for approval to perform the
research.  The application shall include a written protocol for the
proposed research, the person's professional qualifications to
perform the proposed research, and other information if needed
and requested by the Department.  When appropriate, the
proposal will then be submitted to the Department's Internal
Review Board for approval.

(b)  The Department shall de-identify blood spots it
releases unless it obtains informed consent of a parent or
guardian to release identifiable samples.

(c)  All research must be first approved by the Department's
Internal Review Board.

R398-1-16.  Retention of Blood Spots.
(1)  The Department retains blood spots for a minimum of

90 days.
(2)  Prior to disposal, the Department shall de-identify and

autoclave the blood spots.

R398-1-17.  Reporting of Disorders.
If a diagnosis is made for one of the disorders screened by

the Department that was not identified by the Department, the
medical home/practitioner shall report it to the Department.

R398-1-18  Statutory Penalties.
As required by Subsection 63-46a-3(5):  Any person that

violates any provision of this rule may be assessed a civil money
penalty not to exceed the sum of $5,000 or be punished for
violation of a class B misdemeanor for the first violation and for
any subsequent similar violation within two years for violation
of a class A misdemeanor as provided in Section 26-23-6.

KEY:  health care, newborn screening
June 25, 2008 26-1-6
Notice of Continuation Se2p6te-1m-b30er(2 2)2(a, )2, 0(0b4), (c), (d), and (g)

26-10-6
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R410.  Health, Health Care Financing.
R410-14.  Administrative Hearing Procedures.
R410-14-1.  Introduction and Authority.

(1)  Division policy is to resolve disputes at the lowest
level.  This rule is not meant to foreclose the Division's
preference for informal resolutions through open discussion and
negotiation between the Division and aggrieved persons.

(2)  This rule is authorized by Section 1902(a)(3) SSA, 42
CFR 431, Subpart E, and Sections 26-1-24, 26-18-2.3, and 63-
46b-1.

R410-14-2.  Definitions.
(1)  The definitions in R414-1 and Section 63-46b-2 apply

to this rule.
(2)  In addition, as used in this rule:
(a)  "Action" means a denial, termination, suspension, or

reduction of Medicaid or UMAP covered services regarding an
applicant or a recipient; or a reduction or denial of
reimbursement for services.

(b)  "Aggrieved Person" means any applicant, recipient, or
provider adversely affected by any action or inaction of DHCF.

(c)  "Applicability" means a determination of whether a
statute, rule, or order should be applied, and if so, how the law
as stated should be applied to specific facts and circumstances.

(d)  "Date of Action" means the date on which a denial of
eligibility, or termination, suspension, or reduction of Medicaid
or UMAP covered services becomes effective, regarding an
applicant or recipient; or regarding a provider, the date on
which:

(i)  a reduction or denial of reimbursement or a sanction
becomes effective;

(ii)  notice is given of licensing deficiencies; or
(iii)  notice is given that DHCF will not accept a Plan of

Correction of survey deficiencies required by licensing.
(e)  "Order" means an agency action of particular

applicability, issued by the presiding officer, that determines the
legal rights, duties, privileges, immunities, or other legal
interests of one or more specific persons, not a class of persons.

R410-14-3.  Administrative Hearing Procedures.
(1)  All Title XIX (Medicaid) or Utah Medical Assistance

Program (UMAP) applicants, recipients, or providers aggrieved
by any action or inaction of the Department of Health (DOH),
Division of Health Care Financing (DHCF), may file a written
request for agency action pursuant to 63-46b-3 and in
accordance with this rule.  All proceedings before DHCF, except
as otherwise set forth, shall be conducted as a formal hearing.
DHCF conducts hearings on many subjects including the
following:

(a)  PASARR Hearings.  As provided by Section 4211 of
the Omnibus Budget Reconciliation Act of 1987 (OBRA),
which amended Title XIX of the Social Security Act by adding
Section 1919 to the "Act," all residents and potential residents
of a nursing facility (whether Medicaid eligible or otherwise)
who disagree with the pre-admission screening and
appropriateness of placement decision made by DHCF, shall be
given an opportunity for a hearing upon written request.  All
PASARR hearings as set forth above shall be conducted as a
formal hearing in accordance with R410-14-11.

(b)  Nurse Aide Registry Hearings.  As provided by Section
4211 of the Omnibus Budget Reconciliation Act of 1987
(OBRA), which amended Title XIX of the Social Security Act
by adding Section 1919 to the "Act," all nurse aides employed
by a certified nursing facility who have successfully completed
and passed the nurse aide training and competency evaluation
program, or both, shall be identified on a nurse aide registry.  In
addition, such nurse aides shall be subject to investigation upon
allegations of resident abuse, neglect, or misappropriation of
resident property.  DHCF or its designated agents is responsible

to investigate complaints.  Before a substantiated claim can be
entered into the registry, the nurse aide, upon written request, is
entitled to a hearing to be conducted by DHCF or its designated
agents.  All nurse aide registry hearings as set forth above shall
be conducted as formal hearings in accordance with R410-14-
11.

(c)  Skilled Nursing Facility (SNF), Intermediate Care
Facility (ICF) or Intermediate Care Facility/Mentally Retarded
(ICF/MR) Hearings. As provided by 42 CFR 431, Subpart D,
DHCF must, for any SNF, ICF and ICF/MR, provide for
appeals procedures that, as a minimum, satisfy the requirements
of 42 CFR 431.153 through 431.155. Hearings shall be
conducted as a formal hearing in accordance with R410-14-11.

(d)  Informal Hearings.  "Residents' Rights Hearings."  As
provided by Section 1919 of Title XIX of the Social Security
Act, all residents of a nursing facility (whether Medicaid eligible
or otherwise) have certain specific "residents' rights" and may
be aggrieved by action or inaction of a nursing facility in the
meeting of those rights. Responsibility for enforcing nursing
home compliance with the residents' rights requirement rests
with DHCF.  All "resident rights" hearings shall be conducted
as an informal hearing.

(2)  A hearing is not required and will not be granted to an
applicant, recipient, or provider if the sole issue is a federal or
state law or policy requiring an automatic change in covered
services adversely affecting some or all applicants, recipients, or
providers (42 CFR 431.220).

(3) EXCEPT AS SPECIFIED HEREIN, R410-14 ONLY
APPLIES TO TITLE XIX MEDICAID OR UMAP
RECIPIENTS OR PROVIDERS.  This rule does not apply to
initial applications for medical assistance. A Medicaid or
UMAP applicant who has been denied eligibility for medical
assistance through the local Office of the Department of
Workforce Services (DWS) must contact the Department of
Workforce Services for a hearing.

(4)  If eligibility for a non-medical assistance program in
addition to Medicaid or UMAP is at issue, the Medicaid or
UMAP eligibility determination hearing shall be conducted by
the Department of Workforce Services (DWS) through the
Office of Administrative Hearings.  Requests for such hearings
shall be sent to the address in R410-14-3(3).  All hearings shall
be conducted according to DWS hearing rules.  DWS shall
propose a recommended decision concerning the medical
assistance issue only and shall submit it to the Executive
Director of DOH or his designated representative for review and
final agency order.

(5)  DWS shall forward all requests for hearings to
consider eligibility for medical assistance only to DHCF.  A
formal hearing in accordance with the hearing procedures herein
shall be conducted by DHCF.

R410-14-4.  Availability of Hearing.
If there is no disputed issue of fact, the presiding officer

may make a determination without an evidentiary hearing.

R410-14-5.  Notice.
(1)  DHCF shall give advance written notice to each

individual who is affected by an adverse action taken by DHCF,
in accordance with R410-14-8.

(2)  A notice under this section must contain:
(a)  a statement of the action DHCF intends to take;
(b)  the date the intended action takes effect;
(c)  the reasons for the intended action;
(d)  the specific regulations that support, or the change in

federal or state law or policy, that requires the action;
(e)  the aggrieved person's right to request a formal hearing

before DHCF, when applicable, and the method by which such
hearing may be obtained from DHCF;

(f)  a statement that the aggrieved person may represent
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himself or use legal counsel, relative, friend or other spokesman
at the formal hearing; and,

(g)  if applicable, an explanation of the circumstances
under which Medicaid or UMAP coverage or reimbursement
will be continued if a formal hearing is timely requested.

(3)  DHCF shall mail advance notice at least ten calendar
days before the date of the intended action EXCEPT as noted
below:

(a)  DHCF may mail a notice not later than the date of
action if:

(i)  DHCF has factual information confirming the death of
a recipient or provider;

(ii)  DHCF receives a clear, written statement signed by a
recipient or provider that:

(A)  he no longer wishes services or reimbursement, or
(B)  he gives information that requires termination or

reduction of services or reimbursement and understands that this
must be the result of supplying that information;

(iii)  the recipient has been admitted to an institution where
he is ineligible under the State Plan for further services;

(iv)  the recipient's or provider's whereabouts are unknown
and the Post Office returns DHCF mail directed to him
indicating no forwarding address;

(v)  DHCF establishes the fact that the recipient has been
accepted for Medicaid/UMAP services by another local
jurisdiction, State, Territory or Commonwealth;

(vi)  a change in the level of medical care is prescribed by
the recipient's physician; or

(vii)  a termination, suspension, or reduction of Medicaid
or UMAP covered services or reimbursement is necessitated by
an imminent peril to the public health, safety, or welfare.

(b)  DHCF may shorten the period of advance mailed
notice to five days before the date of action if:

(i)  DHCF has facts indicating that action should be taken
because of probable fraud by the applicant or recipient or
provider; and

(ii)  the facts have been verified, by affidavit, if possible.

R410-14-6.  Request for Formal Hearing.
(1)  DHCF shall conduct formal hearings on all "medical

assistance only" issues.
(2)  An aggrieved person may request a formal hearing

within the following deadlines, depending upon the type of
request:

(a)  An aggrieved Medicaid provider may request a formal
hearing within 30 calendar days from the date written notice is
issued or mailed, whichever is later.

(b)  An aggrieved Medicaid or UMAP applicant or
recipient may request a formal hearing regarding eligibility for
"medical assistance only" within 90 calendar days from the date
written notice is issued or mailed, whichever is later.

(c)  An aggrieved UMAP or Medicaid applicant or
recipient may request a formal hearing regarding scope of
service within 30 calendar days from the date written notice is
issued or mailed, whichever is later, by DHCF of an action or
intended action.

(3)  Failure to submit a timely request for a formal hearing
constitutes a waiver of a person's due process rights.  A request
for a hearing shall be in writing, shall be dated, and shall explain
the reasons for which the hearing is requested.  An aggrieved
person may use the hearing request form which is attached to all
negative eligibility action notices, which is entitled "Requests
for Hearing/Agency Action."

(4)  The address for submitting a "Request for
Hearing/Agency Action" for: (a) Medicaid or UMAP providers;
and (b) Medicaid or UMAP eligibility hearings or scope of
service hearings is as follows:

Division of Health Care Financing
Office of Hearings and Appeals

Box 142901
Salt Lake City, Utah 84114-2901
(5)  DHCF shall schedule a hearing or begin negotiations

in the matter in writing within 30 days of the date of issuance of
the request for formal hearing or agency action.

(6)  DOH or DHCF may deny or dismiss a request for a
formal hearing if:

(a)  The aggrieved person withdraws the request in writing;
(b)  The aggrieved person fails to appear at or participate

in a scheduled hearing or prehearing without good cause;
(c)  The aggrieved person prolongs the hearing process

without good cause;
(d)  The aggrieved person's whereabouts is unknown as

indicated by return of agency mail without forwarding address;
(e)  The provider fails to allow DHCF access to its records

pursuant to R410-14-18(2)(b);
(f)  A party does not respond, when requested, to any

correspondence made in connection with the matter by the
presiding officer, such as failure to provide relevant medical
records.

R410-14-7.  Reinstatement/Continuation of Services.
(1)  DHCF may reinstate services for recipients or suspend

any adverse action for providers if the aggrieved person requests
a formal hearing not more than ten calendar days after the date
of action.

(2)  DHCF must reinstate or continue services for
recipients or suspend adverse actions for providers until a
decision is rendered after a formal hearing if:

(a)  adverse action is taken without giving the ten day
advance mailed notice to a recipient or provider in all
circumstances where such advance notice is required;

(b)  in those circumstances where advance notice is not
required, the aggrieved person requests a formal hearing within
ten calendar days following the date the adverse action notice is
mailed; or

(c)  DHCF determines that the action resulted from other
than the application of federal or state law or policy.

R410-14-8.  Notice of Formal Hearing.
DHCF shall notify the aggrieved person or his attorney, in

writing, of the date, time, and place of the hearing. Notice shall
be mailed not less than ten calendar days before the scheduled
date of the formal hearing.

R410-14-9.  Form of Papers.
(1)  All papers to be filed in a formal proceeding shall:
(a)  Be typewritten or legibly hand-written;
(b)  Bear a caption clearly showing the title of the hearing;
(c)  Bear the docket number, if any;
(d)  Be dated and signed by the party or his authorized

representative;
(e)  Contain the address and telephone number of the party

or his representative, if any; and
(f)  Consist of an original and two copies filed with DHCF.
(2)  Hearings may be delayed until the requirements of this

section are met.

R410-14-10.  Service.
(1)  The party filing papers and documents shall serve them

upon all parties to the formal proceeding.  Proof of service shall
be filed with DHCF.

(2)  Service shall be personally delivered or by mail,
properly addressed with postage prepaid, one copy to each
entitled party.  If a party is represented, service upon the
representative is sufficient service upon the party.

(3)  Proof of service shall be by certificate, affidavit, or
acknowledgment.

(4)  Wherever notice by DHCF is required, notification
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shall be effective upon the date of first class mailing to the
party's residence or business address.

(5)  In addition to the methods set forth in this rule, a party
may be served as permitted by the Utah Rules of Civil
Procedure.

R410-14-11.  Intervention.
As permitted by Section 63-46b-9, a person may intervene

if:
(1)  The person petitions for leave to intervene at least

seven days before the scheduled hearing, unless otherwise
permitted by the presiding officer.

(2)  The petition must contain a clear and concise statement
of the direct and substantial interest of the person seeking leave
to intervene in the hearing.

(3)  Persons seeking affirmative relief shall state the basis
of such relief.

(4)  Other parties to the hearing have an opportunity to
support or oppose intervention in a manner permitted by the
presiding officer.

(5)  The presiding officer may grant leave to intervene
subject to such reasonable conditions as he may prescribe.  An
intervenor may be dismissed from the hearing if it appears that
he has no direct or substantial interest in the hearing.

R410-14-12.  Conduct of Hearing.
(1)  Hearings shall be conducted according to 63-46b-8,

and as described in R414-14.
(2)  Formal hearings shall be conducted by an impartial

presiding officer who is appointed by DOH.  The presiding
officer shall be empowered with such authority as granted by
UCA Section 63-46b-1 through 22, except as may be limited by
R410-14. No presiding officer shall have been directly involved
in the initial determination of the action in question.

(3)  The presiding officer may elect to hold a pre-hearing
meeting for any of the following reasons:

(a)  to formulate or simplify the issues;
(b)  to obtain admissions of fact and documents, that will

avoid unnecessary proof;
(c)  to arrange for the exchange of proposed exhibits or

prepared expert testimony;
(d)  to outline procedures to be followed at the formal

hearing; or
(e)  to agree to other matters that may expedite the orderly

conduct of the hearing, or a settlement.
(f)  Agreements reached during the conference shall be

recorded, or the parties may enter into a written stipulation, or
agree to a statement made on the record by the presiding officer.

(4)  All formal hearings may be conducted only after
adequate written notice of the hearing has been served on all
parties setting forth the time, date and place of the hearing.

(5)  Testimony shall be taken under oath or affirmation
administered by the presiding officer.

(6)  Each party has the right to:
(a)  call and examine parties and witnesses;
(b)  introduce exhibits;
(c)  question opposing witnesses and parties on any matter

relevant to the issue even though the matter was not covered in
the direct examination;

(d)  impeach any witness regardless of which party first
called him to testify; and

(e)  rebut the evidence against him.
(7)  The rules of evidence as applied in civil actions in the

courts of this state shall be generally followed in the hearings.
Any relevant evidence may be admitted.  Hearsay evidence may
be used for the purpose of supplementing or explaining other
evidence, but shall not be sufficient by itself to support a finding
unless admissible over objection in civil actions.  The presiding
officer shall give effect to the rules of privilege recognized by

law. Irrelevant, immaterial, and unduly repetitious evidence
shall be excluded.

(8)  The presiding officer may question any party or
witness and may admit any evidence he believes is relevant or
material.

(9)  The presiding officer shall control the taking of
evidence in a manner best suited to ascertain the facts and
safeguard the rights of the parties.  The presiding officer may
determine the order in which evidence will be received.

(10)  The presiding officer shall maintain order, and may
recess the hearing for the time necessary to regain order, if a
person engages in disrespectful, disorderly, or contumacious
conduct.  The presiding officer may take measures to remove a
person, including participants, from the hearing, if necessary, to
maintain order.  If a participant shows persistent disregard on
matters of order and procedure, the presiding officer may enter
a sanction on the person, including: restricting the person's
participation, striking pleadings or evidence, or issuing an order
of default.

(11)  If a party desires to employ a court reporter to make
a record of the hearing, the original transcript of the hearing
shall be filed with the presiding officer at no cost to the agency.

(12)  The moving party has the burden of proving by a
preponderance of the evidence whatever facts it must establish
to sustain its position.

R410-14-13.  Ex Parte Communications.
(1)  Except as otherwise provided below, ex parte

communications are prohibited.
(2)  The presiding officer shall decline to listen to or accept

any communication offered in violation of this rule and shall
explain to the offeror that any communication received off the
record and in violation of this rule must be made a part of the
record and furnished to all parties.

(3)  This rule shall not apply to communications
concerning status of the hearing and uncontested procedural
matters.

R410-14-14.  Continuances or Further Hearings.
(1)  The presiding officer may continue a formal hearing to

another time or place, or order a further hearing on his own
motion or upon the showing of good cause, at the request of any
party.

(2)  If the presiding officer determines that additional
evidence is necessary for the proper determination of the case,
he may, at his discretion, continue the hearing to a later date and
order the party to produce additional evidence, or close the
hearing and hold the record open in order to permit the
introduction of additional documentary evidence. Any evidence
submitted shall be made available to both parties and each party
shall have the opportunity for rebuttal.

(3)  Written notice of the time and place of a continued or
further hearing shall be given in accordance with R410-14-7,
except when a continuance is ordered during a hearing and
adequate oral notice is given.

R410-14-15.  Record.
A complete record of all formal hearings is made by the

presiding officer.  The recording shall be transcribed if
requested by a party to the hearing.  The requesting party shall
pay the costs of transcription and copying.  DHCF shall
maintain the complete record of the hearing in a secure area.
The record is the sole property of DHCF.  DHCF or its
designated agent shall retain recordings of formal hearings for
a period of one year.  Written records and documents shall be
retained for a period not to exceed three years.

R410-14-16.  Proposed Decision and Final Agency Review.
(1)  At the conclusion of the formal hearing, the presiding
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officer shall take the matter under advisement and shall submit
to the Executive Director of DOH or his designated
representative a recommended decision, based on the evidence
and testimony introduced in the proceeding.

(2)  The proposed decision shall be in writing and shall
contain findings of fact and conclusions of law.

(3)  The Executive Director of DOH or his designated
representative may:

(a)  adopt the proposed decision, or any portion of the
decision;

(b)  reject the proposed decision, or any portion of the
decision, and make his own independent determination based
upon the record; or

(c)  remand the matter to the presiding officer to take
additional evidence, and the presiding officer thereafter shall
submit to the Executive Director of DOH or his designated
representative a new recommended decision; or

(d)  send the proposed decision to the parties for comments
prior to taking any of the above actions.

(4)  The decision of the Executive Director or his
designated representative constitutes final administrative action,
and is subject to judicial review in accordance with the
procedures set forth in R410-14-17.

(5)  The aggrieved person or his representative shall be
notified of the final administrative action and the aggrieved
person's right to judicial review of the action.

R410-14-17.  Agency Review.
An aggrieved person may move for reconsideration of

DHCF's final administrative action, in accordance with Section
63-46b-12 and 13.  A person may seek review of a DWS final
agency order concerning eligibility for medical assistance by
filing a written request for review with DHCF in accordance
with Section 63-46b-12.

R410-14-18.  Judicial Review.
Judicial review shall be obtained according to Section 63-

46b-1 and 63-46b-14 through 18 and Section 78-2a-3.

R410-14-19.  Discovery.
(1)  The Utah Rules of Civil Procedure are inapplicable to

these proceedings and no formal discovery except as set forth in
this rule is permitted.

(2)  Unless otherwise limited by order of the presiding
officer, the scope of discovery in formal adjudicative
proceedings is as follows:

(a)  DHCF shall be permitted to review all records pertinent
to the hearing that are in the custody or control of the applicant
or recipient and the applicant or recipient's health care
providers.  DHCF shall give at least three days written notice to
the custodian of such document(s).

(b)  A provider shall allow DHCF to inspect its records that
are pertinent to the hearing.  Inspection shall be made at the
provider's business office during regular working hours and after
at least three days written notice.

(3)  Upon written request at least three days prior to the
hearing, the aggrieved person or his representative shall be
permitted to examine all DHCF's documents and records for the
formal hearing.  The aggrieved party may request the Medicaid
Management Information System (MMIS) claim file upon 15
calendar days request.

(4)  The presiding officer may order the taking of
interrogatories and depositions, set appropriate time-frames,
assess sanctions for non-compliance, and assess the expense to
the requesting party if the presiding officer determines such to
be proper.

(5)  The presiding officer may permit the filing of Requests
for Admission, set appropriate time-frames for responses, and
assess sanctions for non-compliance.

(6)  The presiding officer may order at DHCF expense a
medical assessment in order to obtain information necessary for
a fair decision.  This information is subject to confidentiality
requirements and shall be made a part of the formal hearing
record.

R410-14-20.  Witnesses and Subpoenas.
(1)  A party shall arrange for the presence of his witnesses

at the hearing.
(2)  A subpoena to compel the attendance of a witness or

the production of evidence may be issued by the presiding
officer, upon written request by a party and a sufficient showing
of need.

(3)  A subpoena may also be issued by the presiding officer
on his own motion.

(4)  An application for subpoena for the production by a
witness of books, papers, correspondence, memoranda, or other
records shall be made by affidavit to the presiding officer.  The
application must include:

(a)  the name and address of the person or entity upon
whom the subpoena is to be served;

(b)  a description of the documents, papers, books,
accounts, letters, photographs, objects, or tangible things not
privileged, that the applicant seeks;

(c)  a showing that the material requested is relevant to the
issue involved in the hearing; and

(d)  a statement by the applicant that to the best of his
knowledge, the witness possesses or controls the requested
material.

(5)  The applicant shall arrange to serve all subpoenas that
the presiding officer issues to him.  A copy of the affidavit
presented to the presiding officer shall be served with the
subpoena.

(6)  Except for employees of DOH, witnesses subpoenaed
for any hearing are entitled to appropriate fees and mileage.  The
witness shall file a written demand for the fees with the
presiding officer not later than ten days after the date the witness
appeared at the hearing.

(7)  The presiding officer may issue an order of default
against any party who fails to obey an order entered by the
presiding officer.

R410-14-21.  Declaratory Orders.
(1)  Declaratory orders shall be issued according to R380-

1, and as described in R410-14-20.
(2)  Copies of approved forms to petition for declaratory

orders are available from DHCF upon request.
(3)  If DHCF has not issued a declaratory order within 60

days after receipt of the request, the petition is denied.
(4)  DHCF shall retain the request for declaratory ruling in

its records.
(5)  DHCF shall not issue a declaratory order if an

adjudicative proceeding involving the same parties and issue is
pending before the Agency or the courts.

KEY:  Medicaid
June 9, 2008 26-1-24
Notice of Continuation October 29, 2007 26-1-5

26-18-2.3
63-46b-1
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-1.  Utah Medicaid Program.
R414-1-1.  Introduction and Authority.

(1)  This rule generally characterizes the scope of the
Medicaid Program in Utah, and defines all of the provisions
necessary to administer the program.

(2)  The rule is authorized by Title XIX of the Social
Security Act, and Sections 26-1-5, 26-18-2.1, 26-18-2.3, UCA.

R414-1-2.  Definitions.
The following definitions are used throughout the rules of

the Division:
(1)  "Act" means the federal Social Security Act.
(2)  "Applicant" means any person who requests assistance

under the medical programs available through the Division.
(3)  "Categorically needy" means aged, blind or disabled

individuals or families and children:
(a)  who are otherwise eligible for Medicaid; and
(i)  who meet the financial eligibility requirements for

AFDC as in effect in the Utah State Plan on July 16, 1996; or
(ii)  who meet the financial eligibility requirements for SSI

or an optional State supplement, or are considered under section
1619(b) of the federal Social Security Act to be SSI recipients;
or

(iii)  who is a pregnant woman whose household income
does not exceed 133% of the federal poverty guideline; or

(iv)  is under age six and whose household income does not
exceed 133% of the federal poverty guideline; or

(v)  who is a child under age one born to a woman who was
receiving Medicaid on the date of the child's birth and the child
remains with the mother; or

(vi)  who is least age six but not yet age 18, or is at least
age six but not yet age 19 and was born after September 30,
1983, and whose household income does not exceed 100% of
the federal poverty guideline; or

(vii)  who is aged or disabled and whose household income
does not exceed 100% of the federal poverty guideline; or

(viii)  who is a child for whom an adoption assistance
agreement with the state is in effect.

(b)  whose categorical eligibility is protected by statute.
(4)  "Code of Federal Regulations" (CFR) means the

publication by the Office of the Federal Register, specifically
Title 42, used to govern the administration of the Medicaid
Program.

(5)  "Client" means a person the Division or its duly
constituted agent has determined to be eligible for assistance
under the Medicaid program.

(6)  "CMS" means The Centers for Medicare and Medicaid
Services, a Federal agency within the U.S. Department of Health
and Human Services.  Programs for which CMS is responsible
include Medicare, Medicaid, and the State Children's Health
Insurance Program.

(7)  "Department" means the Department of Health.
(8)  "Director" means the director of the Division.
(9)  "Division" means the Division of Health Care

Financing within the Department.
(10)  "Emergency medical condition" means a medical

condition showing acute symptoms of sufficient severity that the
absence of immediate medical attention could reasonably be
expected to result in:

(a)  placing the patient's health in serious jeopardy;
(b)  serious impairment to bodily functions;
(c)  serious dysfunction of any bodily organ or part; or
(d)  death.
(11)  "Emergency service" means immediate medical

attention and service performed to treat an emergency medical
condition.  Immediate medical attention is treatment rendered
within 24 hours of the onset of symptoms or within 24 hours of

diagnosis.
(12)  "Emergency Services Only Program" means a health

program designed to cover a specific range of emergency
services.

(13)  "Executive Director" means the executive director of
the Department.

(14)  "InterQual" means the McKesson InterQual Criteria,
a comprehensive, clinically based, patient focused medical
review criteria and system developed by McKesson
Corporation.

(15)  "Medicaid agency" means the Department of Health.
(16)  "Medical assistance program" or "Medicaid program"

means the state program for medical assistance for persons who
are eligible under the state plan adopted pursuant to Title XIX
of the federal Social Security Act; as implemented by Title 26,
Chapter 18, UCA.

(17)  "Medical or hospital assistance" means services
furnished or payments made to or on behalf of recipients under
medical programs available through the Division.

(18)  "Medically necessary service" means that:
(a)  it is reasonably calculated to prevent, diagnose, or cure

conditions in the recipient that endanger life, cause suffering or
pain, cause physical deformity or malfunction, or threaten to
cause a handicap; and

(b)  there is no other equally effective course of treatment
available or suitable for the recipient requesting the service that
is more conservative or substantially less costly.

(19)  "Medically needy" means aged, blind, or disabled
individuals or families and children who are otherwise eligible
for Medicaid, who are not categorically needy, and whose
income and resources are within limits set under the Medicaid
State Plan.

(20)  "Prior authorization" means the required approval for
provision of a service that the provider must obtain from the
Department before providing the service.  Details for obtaining
prior authorization are found in Section I of the Utah Medicaid
Provider Manual.

(21)  "Provider" means any person, individual or
corporation, institution or organization, qualified to perform
services available under the Medicaid program and who has
entered into a written contract with the Medicaid program.

(22)  "Recipient" means a person who has received medical
or hospital assistance under the Medicaid program, or has had
a premium paid to a managed care entity.

(23)  "Undocumented alien" means an alien who is not
recognized by Immigration and Naturalization Services as being
lawfully present in the United States.

R414-1-3.  Single State Agency.
The Utah Department of Health is the Single State Agency

designated to administer or supervise the administration of the
Medicaid program under Title XIX of the federal Social
Security Act.

R414-1-4.  Medical Assistance Unit.
Within the Utah Department of Health, the Division of

Health Care Financing has been designated as the medical
assistance unit.

R414-1-5.  State Plan.
(1)  As a condition for receipt of federal funds under title

XIX of the Act, the Utah Department of Health must submit a
State Plan contract to the federal government for the medical
assistance program, and agree to administer the program in
accordance with the provisions of the State Plan, the
requirements of Titles XI and XIX of the Act, and all applicable
federal regulations and other official issuances of the United
States Department of Health and Human Services.  A copy of
the State Plan is available for public inspection at the Division's
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offices during regular business hours.
(2)  The Department adopts the Utah State Plan Under Title

XIX of the Social Security Act Medical Assistance Program
effective July 1, 2008.  It also incorporates by reference State
Plan Amendments that become effective no later than July 1,
2008.

R414-1-6.  Services Available.
(1)  Medical or hospital services available under the

Medical Assistance Program are generally limited by federal
guidelines as set forth under Title XIX of the federal Social
Security Act and Title 42 of the Code of Federal Regulations
(CFR).

(2)  The following services provided in the State Plan are
available to both the categorically needy and medically needy:

(a)  inpatient hospital services, with the exception of those
services provided in an institution for mental diseases;

(b)  outpatient hospital services and rural health clinic
services;

(c)  other laboratory and x-ray services;
(d)  skilled nursing facility services, other than services in

an institution for mental diseases, for individuals 21 years of age
or older;

(e)  early and periodic screening and diagnoses of
individuals under 21 years of age, and treatment of conditions
found, are provided in accordance with federal requirements;

(f)  family planning services and supplies for individuals of
child-bearing age;

(g)  physician's services, whether furnished in the office,
the patient's home, a hospital, a skilled nursing facility, or
elsewhere;

(h)  podiatrist's services;
(i)  optometrist's services;
(j)  psychologist's services;
(k)  interpreter's services;
(l)  home health services:
(i)  intermittent or part-time nursing services provided by

a home health agency;
(ii)  home health aide services by a home health agency;

and
(iii)  medical supplies, equipment, and appliances suitable

for use in the home;
(m)  private duty nursing services for children under age

21;
(n)  clinic services;
(o)  dental services;
(p)  physical therapy and related services;
(q)  services for individuals with speech, hearing, and

language disorders furnished by or under the supervision of a
speech pathologist or audiologist;

(r)  prescribed drugs, dentures, and prosthetic devices and
eyeglasses prescribed by a physician skilled in diseases of the
eye or by an optometrist;

(s)  other diagnostic, screening, preventive, and
rehabilitative services other than those provided elsewhere in the
State Plan;

(t)  services for individuals age 65 or older in institutions
for mental diseases:

(i)  inpatient hospital services for individuals age 65 or
older in institutions for mental diseases;

(ii)  skilled nursing services for individuals age 65 or older
in institutions for mental diseases; and

(iii)  intermediate care facility services for individuals age
65 or older in institutions for mental diseases;

(u)  intermediate care facility services, other than services
in an institution for mental diseases.  These services are for
individuals determined, in accordance with section
1902(a)(31)(A) of the Social Security Act, to be in need of this
care, including those services furnished in a public institution

for the mentally retarded or for individuals with related
conditions;

(v)  inpatient psychiatric facility services for individuals
under 22 years of age;

(w)  nurse-midwife services;
(x)  family or pediatric nurse practitioner services;
(y)  hospice care in accordance with section 1905(o) of the

Social Security Act;
(z)  case management services in accordance with section

1905(a)(19) or section 1915(g) of the Social Security Act;
(aa)  extended services to pregnant women, pregnancy-

related services, postpartum services for 60 days, and additional
services for any other medical conditions that may complicate
pregnancy;

(bb)  ambulatory prenatal care for pregnant women
furnished during a presumptive eligibility period by a qualified
provider in accordance with section 1920 of the Social Security
Act; and

(cc)  other medical care and other types of remedial care
recognized under state law, specified by the Secretary of the
United States Department of Health and Human Services,
pursuant to 42 CFR 440.60 and 440.170, including:

(i)  medical or remedial services provided by licensed
practitioners, other than physician's services, within the scope
of practice as defined by state law;

(ii)  transportation services;
(iii)  skilled nursing facility services for patients under 21

years of age;
(iv)  emergency hospital services; and
(v)  personal care services in the recipient's home,

prescribed in a plan of treatment and provided by a qualified
person, under the supervision of a registered nurse.

(dd)  other medical care, medical supplies, and medical
equipment not otherwise a Medicaid service if the Division
determines that it meets both of the following criteria:

(i)  it is medically necessary and more appropriate than any
Medicaid covered service; and

(ii)  it is more cost effective than any Medicaid covered
service.

R414-1-7.  Aliens.
(1)  Certain qualified aliens described in Title IV of Public

Law 104-193 may be eligible for the Medicaid program.  All
other aliens are prohibited from receiving non-emergency
services, as described in Section 1903(v) of the Social Security
Act, which is adopted and incorporated by reference.

(2)  Aliens who are prohibited from receiving non-
emergency services will have "Emergency Services Only
Program" printed on their Medical Identification Cards, as noted
in R414-3A.

R414-1-8.  Statewide Basis.
The medical assistance program is state-administered and

operates on a statewide basis in accordance with 42 CFR
431.50.

R414-1-9.  Medical Care Advisory Committee.
There is a Medical Care Advisory Committee that advises

the Medicaid agency director on health and medical care
services.  The committee is established in accordance with 42
CFR 431.12.

R414-1-10.  Discrimination Prohibited.
In accordance with Title VI of the Civil Rights Act of 1964

(42 U.S.C. 2000d et seq.), Section 504 of the Rehabilitation Act
of 1973 (29 U.S.C. 70b), and the regulations at 45 CFR Parts 80
and 84, the Medicaid agency assures that no individual shall be
subjected to discrimination under the plan on the grounds of
race, color, gender, national origin, or handicap.
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R414-1-11.  Administrative Hearings.
The Medicaid agency has a system of administrative

hearings for medical providers and dissatisfied applicants,
clients, and recipients that meets all the requirements of 42 CFR
Part 431, Subpart E.

R414-1-12.  Utilization Review.
(1)  Utilization review provides for review and evaluation

of the utilization of Medicaid services provided in acute care
general hospitals, and by members of the medical staff to
patients entitled to benefits under the Medicaid plan.

(2)  The Department shall conduct hospital utilization
review as outlined in the Superior Utilization Waiver state
implementation plan, November 1997 edition, which is
incorporated by reference in this rule.

(3)  The Department shall determine medical necessity and
appropriateness of inpatient admissions during utilization review
by use of InterQual Criteria, published by McKesson
Corporation, 2004 edition, McKesson Health Solutions LLC,
275 Grove Street, Suite 1-110, Newton, MA 02466-2273, which
is incorporated by reference in this rule, or by following other
criteria and protocols outlined in ATTACHMENT 4.19-A,
Section 180, of the Medicaid State Implementation Plan.  Level
of Care and Care Planning Criteria in effect at the time the
service was rendered.  This criteria is incorporated by reference
in this rule.  Other criteria and protocols outlined in
ATTACHMENT 4.19-A, Section 180 of the State Plan, are also
used to determine medical necessity and appropriateness of
inpatient admissions.

(4)  The standards in the InterQual Criteria shall not apply
to services that are:

(a)  excluded as a Medicaid benefit by rule or contract;
(b)  provided in an intensive physical rehabilitation center

as described in R414-2B; or
(c)  organ transplant services as described in R414-10A.
In these three exceptions, or where InterQual is silent, the

Medicaid agency shall approve or deny claims based upon
appropriate administrative rules or its own criteria as
incorporated in provider contracts that incorporate the Medicaid
Provider Manuals.

(5)  The Department may take remedial action as outlined
in ATTACHMENT 4.19-A, Section 180, of the Medicaid State
Implementation Plan for inappropriate services identified
through utilization review.

(6)  In accordance with 42 CFR 431, Subpart E, the
Utilization Review Committee shall send written notification of
remedial action to the provider.

R414-1-13.  Provider and Client Agreements.
(1)  To meet the requirements of 42 CFR 431.107, the

Department contracts with each provider who furnishes services
under the Utah Medicaid Program.

(2)  By signing a provider agreement with the Department,
the provider agrees to follow the terms incorporated into the
provider agreements, including policies and procedures,
provider manuals, Medicaid Information Bulletins, and provider
letters.

(3)  By signing an application for Medicaid coverage, the
client agrees that the Department's obligation to reimburse for
services is governed by contract between the Department and
the provider.

R414-1-14.  Utilization Control.
(1)  The Medicaid agency has implemented a statewide

program of surveillance and utilization control that safeguards
against unnecessary or inappropriate use of Medicaid services
available under the plan.  The plan also safeguards against
excess payments, assesses the quality of services, and provides
for control and utilization of inpatient services as outlined in the

Superior Utilization Waiver state implementation plan.  The
program meets the requirements of 42 CFR Part 456.

(2)  In order to control utilization, and in accordance with
42 CFR 440.230(d), services, equipment, or supplies not
specifically identified by the Department as covered services
under the Medicaid program, are not a covered benefit.

(3)  Prior authorization is a utilization control process to
verify that the client is eligible to receive the service and that the
service is medically necessary.  Prior authorization requirements
are identified in Section I sub-section 9 of the Utah Medicaid
Provider Manual.  Additional prior authorization instructions
for specific types of providers is found in Section II of the
Medicaid Provider Manual.  All necessary medical record
documentation for prior approval must be submitted with the
request.  If the provider has not followed the prior authorization
instructions and obtained prior authorization for a service
identified in the Medicaid Provider Manual as requiring prior
authorization, the Department shall not reimburse for the
service.

(4)  The Medicaid agency may request records that support
provider claims for payment under programs funded through the
agency.  Such requests must be in writing and identify the
records to be reviewed.  Responses to requests must be returned
within 30 days of the date of the request.  Responses must
include the complete record of all services for which
reimbursement is claimed and all supporting services.  If there
is no response within the 30 day period, the agency will close
the record and will evaluate the payment based on the records
available.

(5)  If Medicaid pays for a service which is later
determined not to be a benefit of the Utah Medicaid program or
is not in compliance with state or federal policies and
regulations, Medicaid will make a written request for a refund
of the payment.  Unless appealed, the refund must be made to
Medicaid within 30 days of written notification.  An appeal of
this determination must be filed within 30 days of written
notification as specified in R410-14-6.

(6)  Reimbursement for services provided through the
Medicaid program must be verified by adequate records.  If
these services cannot be properly verified, or when a provider
refuses to provide or grant access to records, either the provider
must promptly refund to the state any payments received for the
undocumented services, or the state may elect to deduct an equal
amount from future reimbursements.  If the Department suspects
fraud, it may refer cases for which records are not provided to
the Medicaid Fraud Control Unit for additional investigation
and possible action.

R414-1-15.  Medicaid Fraud.
The Medicaid agency has established and will maintain

methods, criteria, and procedures that meet all requirements of
42 CFR 455.13 through 455.21 for prevention and control of
program fraud and abuse.

R414-1-16.  Confidentiality.
State statute, Title 63, Chapter 2, and Section 26-1-17.5,

impose legal sanctions and provide safeguards that restrict the
use or disclosure of information concerning applicants, clients,
and recipients to purposes directly connected with the
administration of the plan.

All other requirements of 42 CFR Part 431, Subpart F are
met.

R414-1-17.  Eligibility Determinations.
Determinations of eligibility for Medicaid under the plan

are made by the Division of Health Care Financing, the Utah
Department of Workforce Services, and the Utah Department of
Human Services.  There is a written agreement among the Utah
Department of Health, the Utah Department of Workforce
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Services, and the Utah Department of Human Services.  The
agreement defines the relationships and respective
responsibilities of the agencies.

R414-1-18.  Professional Standards Review Organization.
All other provisions of the State Plan shall be administered

by the Medicaid agency or its agents according to written
contract, except for those functions for which final authority has
been granted to a Professional Standards Review Organization
under Title XI of the Act.

R414-1-19.  Timeliness in Eligibility Determinations.
The Medicaid agency shall adhere to all timeliness

requirements of 42 CFR 435.911, for processing applications,
determining eligibility, and approving Medicaid requests.  If
these requirements are not completed within the defined time
limits, clients may notify the Division of Health Care Financing
at 288 North, 1460 West, Salt Lake City, UT 84114-2906.

R414-1-20.  Residency.
Medicaid is furnished to eligible individuals who are

residents of the State under 42 CFR 435.403.

R414-1-21.  Out-of-state Services.
Medicaid services shall be made available to eligible

residents of the state who are temporarily in another state.
Reimbursement for out-of-state services shall be provided in
accordance with 42 CFR 431.52.

R414-1-22.  Retroactive Coverage.
Individuals are entitled to Medicaid services under the plan

during the 90 days preceding the month of application if they
were, or would have been, eligible at that time.

R414-1-23.  Freedom of Choice of Provider.
Unless an exception under 42 CFR 431.55 applies, any

individual eligible under the plan may obtain Medicaid services
from any institution, pharmacy, person, or organization that is
qualified to perform the services and has entered into a
Medicaid provider contract, including an organization that
provides these services or arranges for their availability on a
prepayment basis.

R414-1-24.  Availability of Program Manuals and Policy
Issuances.

In accordance with 42 CFR 431.18, the state office, local
offices, and all district offices of the Department maintain
program manuals and other policy issuances that affect
recipients, providers, and the public.  These offices also
maintain the Medicaid agency's rules governing eligibility, need,
amount of assistance, recipient rights and responsibilities, and
services.  These manuals, policy issuances, and rules are
available for examination and, upon request, are available to
individuals for review, study, or reproduction.

R414-1-25.  Billing Codes.
In submitting claims to the Department, every provider

shall use billing codes compliant with Health Insurance
Portability and Accountability Act of 1996 (HIPAA)
requirements as found in 45 CFR Part 162.

R414-1-26.  General Rule Format.
The following format is used generally throughout the rules

of the Division.  Section headings as indicated and the following
general definitions are for guidance only.  The section headings
are not part of the rule content itself.  In certain instances, this
format may not be appropriate and will not be implemented due
to the nature of the subject matter of a specific rule.

(1)  Introduction and Authority.  A concise statement as to

what Medicaid service is covered by the rule, and a listing of
specific federal statutes and regulations and state statutes that
authorize or require the rule.

(2)  Definitions.  Definitions that have special meaning to
the particular rule.

(3)  Client Eligibility.  Categories of Medicaid clients
eligible for the service covered by the rule: Categorically Needy
or Medically Needy or both. Conditions precedent to the client's
obtaining coverage such as age limitations or otherwise.

(4)  Program Access Requirements.  Conditions precedent
external to the client's obtaining service, such as type of
certification needed from attending physician, whether available
only in an inpatient setting or otherwise.

(5)  Service Coverage.  Detail of specific services available
under the rule, including limitations, such as number of
procedures in a given period of time or otherwise.

(6)  Prior Authorization.  As necessary, a description of the
procedures for obtaining prior authorization for services
available under the particular rule.  However, prior
authorization must not be used as a substitute for regulatory
practice that should be in rule.

(7)  Other Sections.  As necessary under the particular rule,
additional sections may be indicated.  Other sections include
regulatory language that does not fit into sections (1) through
(5).

KEY:  Medicaid
July 1, 2008 26-1-5
Notice of Continuation April 16, 2007 26-18-1
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R414. Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-27.  Medicaid Certification of Nursing Care Facilities.
R414-27-1.  Introduction and Authority.

(1)  This rule governs the certification of nursing care
facilities to receive Medicaid payments for services to Medicaid
eligible individuals.

(2)  This rule implements Title 26, Chapter 18, Part 5.
(3)  Section 26-18-3 authorizes this rule.

R414-27-2.  Medicaid Certification Requirements.
(1)  The director of the Division of Health Care Financing

(DHCF) within the Department of Health may authorize
Medicaid certification for a nursing care facility that:

(a)  is in compliance with 42 CFR Part 483 or has a plan of
correction approved by the Department to remedy areas of
noncompliance;

(b)  is in compliance with the Health Care Facility
Licensing and Inspection Act, Title 26, Chapter 21, and the rules
applicable to nursing homes made pursuant to that act or has a
plan of correction approved by the Department to remedy areas
of noncompliance;

(c)  has not increased its certified bed capacity by more
than 30 percent annually after March 31, 2004, except as
authorized in Subsection 26-18-503(5);

(d)  since March 18, 2008, has not increased its licensed
bed capacity except in conjunction with an increase in certified
bed capacity as authorized in Subsection 26-18-503(5) or for
which the DHCF Director has approved the increase in the
nursing care facility program's certified bed capacity expansion
before October 15, 2007; and

(e)  since March 18, 2008, has not increased its certified
bed capacity except as authorized in Subsection 26-18-503(5).

(2)  A nursing care facility is not eligible for Medicaid
certification if it expands bed capacity without prior approval
from the DHCF Director as authorized in this section.

KEY:  Medicaid
July 1, 2008 26-1-5
Notice of Continuation January 17, 2008 26-18-3

26-18-503
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-40.  Private Duty Nursing Service.
R414-40-1.  Introduction and Authority.

(1)  This rule outlines eligibility, access requirements,
coverage, limitations, and reimbursement for private duty
nursing.  This rule is authorized by Sections 26-1-5 and 26-18-
3.

(2)  Private duty nursing service is an optional Title XIX
program authorized by 42 U.S.C. Sec. 1396 et seq., 42 U.S.C.
Sec. 1396d(a)(8) and 42 CFR 440.80.

R414-40-2.  Recipient Eligibility Requirements.
ESPDT eligible children who are under age 21 and who are

either in transition from the hospital to the home or who are
ventilator dependent are eligible for private duty nursing service.
The recipient must require greater than four hours of continuous
skilled nursing care per day.

R414-40-3.  Program Access Requirements.
(1)  Only a licensed home health agency enrolled as a

Medicaid provider may be reimbursed for private duty nursing
service.

(2)  A recipient must have a written physician order
establishing the need for private duty nursing service.  The
private duty nursing provider must develop a plan of care
consistent with the recipient diagnosis, severity of illness, and
intensity of service.  The patient must require more than four
hours of skilled nursing service.  If medically necessary nursing
service requires four hours or less of skilled nursing, the service
is covered under the home health program.

(3)  Medicaid providers shall submit an initial prior
authorization request with medical documentation that
demonstrates the need for nursing service.  The home health
agency shall submit an initial certification and a recertification
at least every 60 days as required by 42 CFR 440.70.

(4)  Private duty nursing is only available if a parent,
guardian, or primary caregiver is committed to and capable of
performing the medical skills necessary to ensure quality care.

(5)  The home health agency shall verify that the hospital
has provided specialized training for the caregiver before patient
discharge to enable the caregiver to provide hands-on care in the
home.  The private duty nurse initially supervises the caregiver
who provides this care to ensure that training has been
assimilated to ensure safe, quality patient care.

R414-40-4.  Service Coverage for Private Duty Nursing.
(1)  Private duty nursing service is a limited benefit that is

provided with the expectation that the patient's need for private
duty nursing service will decrease over time.

(2)  Medicaid covers private duty nursing service for a
limited time to provide skilled nursing care in the home.
Medicaid provides private duty nursing service while the private
duty nursing service provider trains the recipient's caregivers to
provide the necessary care.  Once the caregivers have been given
sufficient training for the recipient's needs, the private duty
nursing service ends.  However, a client who still requires more
than four hours of ongoing skilled nursing service may receive
private duty nursing service as provided in this rule.  Ventilator
dependent recipients who require frequent ventilator checks may
receive up to eight hours per day of continued private duty
nursing.  Ventilator dependency means the recipient requires at
least eight continuous hours on the ventilator per day to
compensate for decreased lung function.

(3)  Medicaid covers medically necessary and appropriate
private duty nursing for the following.  To receive these
services, a patient must be in transition from the hospital, be
ventilator dependent, or be a patient with a tracheostomy who is
unable to manage secretions:

(a)  tracheostomy care;
(b)  total parenteral nutrition;
(c)  intravenous therapy where a single intravenous therapy

infusion takes at least four continuous hours and requires
monitoring and treatment by a skilled nurse;

(d)  decubitus ulcer care for stage three or four ulcers;
(e)  colostomy or ileostomy care;
(f)  suprapubic catheter care;
(g)  continuous nasogastric or gastrostomy tube feeding;
(h)  mechanical ventilator support;
(i)  monitoring a patient on oxygen who experiences

frequent oxygen desaturation.
(4)  After informing the recipient's family or similar

representatives who live with the recipient and in coordination
and consultation with the physician, the private duty nurse shall
attempt to wean the patient from a device or service and identify
new problems.

(5)  Private duty nursing is not covered to provide services
solely for the following:

(a)  custodial or sitter care to ensure the patient is
compliant with treatment;

(b)  respite care;
(c)  monitoring behavioral or eating disorders; and
(d)  observation or monitoring medical conditions that do

not require skilled nursing care.
(6)  Private duty nursing service is not covered if the

service is available from another funding source, agency, or
program.

R414-40-5.  Reimbursement of Services.
(1)  Medicaid reimburses nursing service in accordance

with the Utah Medicaid State Plan, Attachment 4.19-B.
(2)  A private duty nurse caring for two patients in the

home shall bill with the UN modifier.
(3)  A provider shall not charge the Department a fee that

exceeds the provider's usual and customary charges for the
provider's private pay patients.

KEY:  Medicaid
June 23, 2008 26-1-5
Notice of Continuation November 22, 2005 26-18-3
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-53.  Eyeglasses Services.
R414-53-1.  Introduction and Authority.

The Eyeglasses Program provides eyeglasses services to
meet the basic vision care needs of Medicaid recipients.  This
rule is authorized under Utah Code 26-18-3 and governs the
services allowed under 42 CFR 440.120(d).

R414-53-2.  Definitions.
"Eyeglasses" means lenses, including frames, contact

lenses, and other aids to vision that are prescribed by a physician
skilled in diseases of the eye or by an optometrist.

R414-53-3.  Client Eligibility Requirements.
Eyeglasses are available to categorically and medically

needy individuals.

R414-53-4.  Service Coverage.
(1)  Corrective lenses and frames may be provided based on

medical need.  Medical need includes a change in prescription
or replacement as a result of normal lens or frame wear.  Frames
must be those in which lenses can be replaced readily without
having to provide a new frame.  Corrective lenses must be
suitable for indoor and outdoor use and for day and night use.

(2)  Single vision, bifocal, or trifocal lenses, with or
without slab-off prism, in clear glass or plastic, may be
provided.

(3)  Only the least expensive frame practicable for use,
either plastic or metal, may be provided.

(4)  Replacements for existing lenses or frames may be
provided if the prescribing physician or optometrist documents
that they are medically necessary.  Eyeglasses may not be
replaced more often than every two years unless the prescribing
physician or optometrist documents that an earlier replacement
is medically necessary.  Circumstances that warrant providing
new eyeglasses or contact lenses are a diopter change of .75 or
more, or disease or damage to the eye.  Eyeglasses or contact
lenses may not be replaced if they are damaged through client
negligence or abuse.

(5)  The audiologist or hearing aid provider may provide
frames that have hearing aids placed in the earpieces.  The
prescribing physician or optometrist must dispense the lenses for
these frames.

(6)  The following services may be provided if the
prescribing physician or optometrist documents that they are
medically necessary:

(a)  Contact lenses;
(b)  Soft contact lenses;
(c)  Gas permeable contact lenses;
(d)  Tints for eyeglasses or contact lenses where diseases or

conditions are present that render the client unusually light-
sensitive;

(e)  Low vision aids.
(7)  The following services are not provided:
(a)  Additional eyeglasses such as reading glasses, distance

glasses, or a "spare";
(b)  Extended wear contact lenses or disposable contact

lenses.

R414-53-5.  Reimbursement.
(1)  The Department pays for lenses and standard frames on

a fee-for-service basis, based on CPT codes as described in the
State Plan, Attachment 4.19-B.  A $3 copayment for each pair
of eyeglasses is applied to Medicaid recipients who fall under
the copayment requirement.

(2)  The Department pays the lower of the amount billed or
the rate on the schedule.  A provider shall not charge the
Department a fee that exceeds the provider's usual and

customary charges for the provider's private-pay patients.
(3)  Fee schedules were initially established after

consultation with provider representatives.  Adjustments to the
schedule are made in accordance with appropriations and to
produce efficient and effective services.

KEY:  Medicaid, eyeglasses
February 1, 2008 26-1-5
Notice of Continuation June 5, 2008 26-18-3
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-310.  Medicaid Primary Care Network Demonstration
Waiver.
R414-310-1.  Authority.

This rule is authorized by Utah Code Sections 26-1-5 and
26-18-3.  The Primary Care Network Demonstration is
authorized by a waiver of federal Medicaid requirements
approved by the federal Center for Medicare and Medicaid
Services and allowed under Section 1115 of the Social Security
Act.  This rule establishes the eligibility requirements for
enrollment under the Medicaid Primary Care Network
Demonstration.

R414-310-2.  Definitions.
The following definitions apply throughout this rule:
(1)  "Applicant" means an individual who applies for

benefits under the Primary Care Network program, but who is
not an enrollee.

(2)  "Best estimate" means the Department's determination
of a household's income for the upcoming certification period
based on past and current circumstances and anticipated future
changes.

(3)  "Co-payment and co-insurance" means a portion of the
cost for a medical service for which the enrollee is responsible
to pay for services received under the Primary Care Network.

(4)  "Deeming" or "deemed" means a process of counting
income from a spouse or an alien's sponsor to decide what
amount of income after certain allowable deductions, if any,
must be considered income to an applicant or enrollee.

(5)  "Department" means the Utah Department of Health.
(6)  "Enrollee" means an individual who has applied for

and been found eligible for the Primary Care Network program
and has paid the enrollment fee.

(7)  "Enrollment fee" means a payment that an applicant or
an enrollee must pay to the Department to enroll in and receive
coverage under the Primary Care Network program.

(8)  "Employer-sponsored health plan" means health
insurance that meets the requirements of R414-320-2 (8) (a) (b)
(c) (d) and (e).

(9)  "Income averaging" means a process of using a history
of past and current income and averaging it over a determined
period of time that is representative of future income.

(10)  "Income anticipating" means a process of using
current facts regarding rate of pay, number of working hours,
and expected changes to anticipate future income.

(11)  "Income annualizing" means a process of determining
the average annual income of a household, based on the past
history of income and expected changes.

(12)  "Local office" means any Department of Workforce
Services office location, outreach location, or telephone location
where an individual may apply for medical assistance.

(13)  "Open enrollment means a time period during which
the Department accepts applications for the Primary Care
Network program.

(14)  "Primary Care Network" or "PCN" means the
program for benefits under the Medicaid Primary Care Network
Demonstration Waiver.

(15)  "Recertification month" means the last month of the
eligibility period for an enrollee.

(16)  "Spouse" means any individual who has been married
to an applicant or enrollee and has not legally terminated the
marriage.

(17)  "Verifications" means the proofs needed to decide if
an individual meets the eligibility criteria to be enrolled in the
program.  Verifications may include hard copy documents such
as a birth certificate, computer match records such as Social
Security benefits match records, and collateral contacts with
third parties who have information needed to determine the

eligibility of the individual.
(18)  "Student health insurance plan" means a health

insurance plan that is offered to students directly through a
university or other educational facility or through a private
health insurance company that offers coverage plans specifically
for students.

(19)  "Utah's Premium Partnership for Health Insurance"
or "UPP" means the program described in R414-320.

R414-310-3.  Applicant and Enrollee Rights and
Responsibilities.

(1)  Any person may apply during an open enrollment
period who meets the limitations set by the Department.  The
open enrollment period may be limited to:

(a)  individuals with children under age 19 in the home;
(b)  individuals without children under age 19 in the home;
(c)  those enrolled in the PCN program;
(d)  those enrolled in the UPP program;
(e)  those enrolled in the General Assistance program;
(f)  those that were enrolled in the Medicaid program

within the last thirty days prior to the beginning of the open
enrollment period; or

(g)  such other group designated in advance by the
Department consistent with efficient administration of the
program.

(2)  If a person needs help to apply, he may have a friend
or family member help, or he may request help from the local
office or outreach staff.

(3)  Applicants and enrollees must provide requested
information and verifications within the time limits given.  The
Department will allow the client at least 10 calendar days from
the date of a request to provide information and may grant
additional time to provide information and verifications upon
request of the applicant or enrollee.

(4)  Applicants and enrollees have a right to be notified
about the decision made on an application, or other action taken
that affects their eligibility for benefits.

(5)  Applicants and enrollees may look at information in
their case file that was used to make an eligibility determination.

(6)  Anyone may look at the eligibility policy manuals
located at any Department local office.

(7)  An individual must repay any benefits received under
the Primary Care Network program if the Department
determines that the individual was not eligible to receive such
benefits.

(8)  Applicants and enrollees must report certain changes
to the local office within ten calendar days of the day the change
becomes known.  The local office shall notify the applicant at
the time of application of the changes that the enrollee must
report.  Some examples of reportable changes include:

(a)  An enrollee in the Primary Care Network program
begins to receive coverage under a group health plan or other
health insurance coverage.

(b) An enrollee in the Primary Care Network program
begins to have access to coverage under a group health plan or
other health insurance coverage.

(c)  An enrollee in the Primary Care Network program
begins to receive coverage under, or begins to have access to
student health insurance, Medicare Part A or B, or the Veteran's
Administration Health Care System.

(d)  An enrollee leaves the household or dies.
(e)  An enrollee or the household moves out of state.
(f)  Change of address of an enrollee or the household.
(g)  An enrollee enters a public institution or an institution

for mental diseases.
(9)  An applicant or enrollee has a right to request an

agency conference or a fair hearing as described in R414-301-5
and R414-301-6.

(10)  An enrollee in the Primary Care Network program is
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responsible for paying any required co-payments or co-
insurance amounts to providers for medical services the enrollee
receives that are covered under the Primary Care Network
program.

R414-310-4.  General Eligibility Requirements.
(1)  The provisions of R414-302-1, R414-302-2, R414-

302-3, R414-302-5, and R414-302-6 apply to applicants and
enrollees of the Primary Care Network program.

(2)  An individual who is not a U.S. citizen and does not
meet the alien status requirements of R414-302-1 is not eligible
for any services or benefits under the Primary Care Network
program.

(3)  Applicants and enrollees are not required to provide
Duty of Support information to enroll in the Primary Care
Network program.  An individual who would be eligible for
Medicaid but fails to cooperate with Duty of Support
requirements required by the Medicaid program cannot enroll in
the Primary Care Network program.

(4)  Individuals who must pay a spenddown or premium to
receive Medicaid can enroll in the Primary Care Network
program if they meet the program eligibility criteria in any
month they do not receive Medicaid as long as the Department
has not stopped enrollment under the provisions of R414-310-
16(2).  If the Department has stopped enrollment, the individual
must wait for an applicable open enrollment period to enroll in
the PCN program.

R414-310-5.  Verification and Information Exchange.
(1)  The provisions of R414-308-4 apply to applicants and

enrollees of the Primary Care Network program.
(2)  The Department safeguards information about

applicants and enrollees according to the provisions found in
R414-301-4.

R414-310-6.  Residents of Institutions.
The provisions of R414-302-4(1), (3) and (4) apply to

applicants and enrollees of the Primary Care Network program.

R414-310-7.  Creditable Health Coverage.
(1)  The Department adopts 42 CFR 433.138(b) and

435.610, 2004 ed., and Section 1915(b) of the Compilation of
the Social Security Laws, in effect January 1, 2004, which are
incorporated by reference.

(2)  An individual who is covered under a group health
plan or other creditable health insurance coverage, as defined by
the Health Insurance Portability and Accountability Act of 1996
(HIPAA), at the time of application is not eligible for enrollment
in the Primary Care Network program.  This includes coverage
under Medicare Part A or B, student health insurance, and the
Veteran's Administration Health Care System.  However, an
individual who is enrolled in the Utah Health Insurance Pool
may enroll in the Primary Care Network program.

(3)  Eligibility for the Primary Care Network program for
an individual who has access to but has not yet enrolled in
health insurance coverage through an employer or a spouse's
employer will be determined as follows:

(a)  If the cost of the least expensive health insurance plan
offered by the employer does not exceed 15% of the household's
gross income, the individual is not eligible for the Primary Care
Network program.

(b) If the cost of the least expensive health insurance plan
offered by the employer exceeds 15% of the household's gross
income, and the employer offers a health plan that meets the
requirements of R414-320-2 (8) (a) (b) (c) (d) and (e), the
individual may choose to enroll in either the Primary Care
Network program or the UPP program unless enrollment for one
of these programs has been stopped under the provisions of
R414-310-16(2).

(c)  If the cost of the least expensive health insurance plan
offered by the employer exceeds 15% of the household's gross
income, but the employer does not offer a health plan that meets
the requirements in R414-320-2 (8) (a) (b) (c) (d) and (e), the
individual may only enroll in the PCN program.

(d)  The individual is considered to have access to coverage
even if the employer offers coverage only during an open
enrollment period.

(4)  An individual who is covered under Medicare Part A
or Part B, or who could enroll in Medicare Part B coverage, is
not eligible for enrollment in the Primary Care Network
program, even if the individual must wait for a Medicare open
enrollment period to apply for Medicare benefits.

(5)  An individual who is enrolled in the Veteran's
Administration (VA) Health Care System is not eligible for
enrollment in the Primary Care Network program.  An
individual who is eligible to enroll in the VA Health Care
System, but who has not yet enrolled, may be eligible for the
Primary Care Network program while waiting for enrollment in
the VA Health Care System to become effective. To be eligible
during this waiting period, the individual must initiate the
process to enroll in the VA Health Care System.  Eligibility for
the Primary Care Network program ends once the individual
becomes enrolled in the VA Health Care System.

(6)  Individuals who are full-time students and who can
enroll in student health insurance coverage are not eligible to
enroll in the Primary Care Network program.

(7)  The Department shall deny eligibility if the applicant
or spouse has voluntarily terminated health insurance coverage
within the six months immediately prior to the application date
for enrollment under the Primary Care Network program.  An
applicant or an applicant's spouse can be eligible for the Primary
Care Network if their prior insurance ended more than six
months before the application date.  An applicant or applicant's
spouse who voluntarily discontinues health insurance coverage
under a COBRA plan or under the state Health Insurance Pool,
or who is involuntarily terminated from an employer's plan may
be eligible for the Primary Care Network program without a six
month waiting period.

(8)  Notwithstanding the limitations in this section, an
individual with creditable health coverage operated or financed
by the Indian Health Services may enroll in the Primary Care
Network program.

(9)  Individuals must report at application and
recertification whether each individual for whom enrollment is
being requested has access to or is covered by a group health
plan or other creditable health insurance coverage.  This
includes coverage that may be available through an employer or
a spouse's employer, a student health insurance plan, Medicare
Part A or B, or the VA Health Care System.

(10)  The Department shall deny an application or
recertification if the applicant or enrollee fails to respond to
questions about health insurance coverage for any individual the
household seeks to enroll or recertify in the program.

R414-310-8.  Household Composition.
(1)  The following individuals are included in the

household when determining household size for the purpose of
computing financial eligibility for the Primary Care Network
Program:

(a)  the individual;
(b)  the individual's spouse living with the individual;
(c)  any children of the individual or the individual's spouse

who are under age 19 and living with the individual; and
(d)  an unborn child if the individual is pregnant, or if the

applicant's legal spouse who lives in the home is pregnant.
(2)  A household member who is temporarily absent for

schooling, training, employment, medical treatment or military
service, or who will return home to live within 30 days from the
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date of application is considered part of the household.

R414-310-9.  Age Requirement.
(1)  An individual must be at least 19 and not yet 65 years

of age to enroll in the Primary Care Network program.
(2)  The month in which an individual's 19th birthday

occurs is the first month the person can be eligible for
enrollment in the Primary Care Network program.

(a)  If the individual could qualify for Medicaid in that
month without paying a spenddown or premium, the individual
cannot enroll in the Primary Care Network program until the
following month.

(b)  the individual could enroll in the Children's Health
Insurance Program and it is an open enrollment period for CHIP
for that month, the individual cannot enroll in the Primary Care
Network program until the following month.

(3)  The benefit effective date for the Primary Care
Network program cannot be earlier than the date of the 19th
birthday.

(4)  The individual's 65th birthday month is the last month
the person can be eligible for enrollment in the Primary Care
Network program.

R414-310-10.  Income Provisions.
(1)  To be eligible to enroll in the Primary Care Network

program, a household's countable gross income must be equal
to or less than 150% of the federal non-farm poverty guideline
for a household of the same size.  An individual with income
above 150% of the federal poverty guideline is not allowed to
spend down income to be eligible under the Primary Care
Network program.  All gross income, earned and unearned,
received by the individual and the individual's spouse is counted
toward household income, unless this section specifically
describes a different treatment of the income.

(2)  Any income in a trust that is available to, or is received
by a household member, is countable income.

(3)  Payments received from the Family Employment
Program, Working Toward Employment program, refugee cash
assistance or adoption support services as authorized under Title
35A, Chapter 3 are countable income.

(4)  Rental income is countable income.  The following
expenses can be deducted:

(a)  taxes and attorney fees needed to make the income
available;

(b)  upkeep and repair costs necessary to maintain the
current value of the property;

(c)  utility costs only if they are paid by the owner; and
(d)  interest only on a loan or mortgage secured by the

rental property.
(5)  Cash contributions made by non-household members

are counted as income unless the parties have a signed written
agreement for repayment of the funds.

(6)  The interest earned from payments made under a sales
contract or a loan agreement is countable income to the extent
that these payments will continue to be received during the
certification period.

(7)  Needs-based Veteran's pensions are counted as income.
Only the portion of a Veteran's Administration check to which
the individual is legally entitled is countable income.

(8)  Child support payments received for a dependent child
living in the home are counted as that child's income.

(9)  In-kind income, which is goods or services provided to
the individual from a non-household member and which is not
in the form of cash, for which the individual performed a service
or which is provided as part of the individual's wages is counted
as income.  In-kind income for which the individual did not
perform a service, or did not work to receive, is not counted as
income.

(10)  Supplemental Security Income and State

Supplemental payments are countable income.
(11)  Income, unearned and earned, shall be deemed from

an alien's sponsor, and the sponsor's spouse, if any, when the
sponsor has signed an Affidavit of Support pursuant to Section
213A of the Immigration and Nationality Act on or after
December 19, 1997.  Sponsor deeming will end when the alien
becomes a naturalized U.S. citizen, or has worked 40 qualifying
quarters as defined under Title II of the Social Security Act or
can be credited with 40 qualifying work quarters.  Beginning
after December 31, 1996, a creditable qualifying work quarter
is one during which the alien did not receive any federal means-
tested public assistance.

(12)  Income that is defined in 20 CFR 416 Subpart K,
Appendix, 2004 edition, which is incorporated by reference, is
not countable.

(13)  Payments that are prohibited under other federal laws
from being counted as income to determine eligibility for
federally-funded medical assistance programs are not countable.

(14)  Death benefits are not countable income to the extent
that the funds are spent on the deceased person's burial or last
illness.

(15)  A bona fide loan that an individual must repay and
that the individual has contracted in good faith without fraud or
deceit, and genuinely endorsed in writing for repayment is not
countable income.

(16)  Child Care Assistance under Title XX is not
countable income.

(17)  Reimbursements of Medicare premiums received by
an individual from Social Security Administration or the State
Department of Health are not countable income.

(18)  Earned and unearned income of a child who is under
age 19 is not counted if the child is not the head of a household.

(19)  Educational income, such as educational loans,
grants, scholarships, and work-study programs are not countable
income.  The individual must verify enrollment in an
educational program.

(20)  Reimbursements for employee work expenses
incurred by an individual are not countable income.

(21)  The value of food stamp assistance is not countable
income.

R414-310-11.  Budgeting.
This section describes methods that the Department uses to

determine the household's countable monthly or annual income.
(1)  The gross income of all household members is counted

in determining the eligibility of the applicant or enrollee, unless
the income is excluded under this rule.  Only expenses that are
required to make an income available to the individual are
deducted from the gross income.  No other deductions are
allowed.

(2)  The Department determines monthly income by taking
into account the months of pay where an individual receives a
fifth paycheck when paid weekly, or a third paycheck when paid
every other week.  The Department multiplies the weekly
amount by 4.3 to obtain a monthly amount.  The Department
multiplies income paid biweekly by 2.15 to obtain a monthly
amount.

(3)  The Department shall determine an individual's
eligibility prospectively for the upcoming certification period at
the time of application and at each recertification for continuing
eligibility.  The Department determines prospective eligibility
by using the best estimate of the household's average monthly
income that is expected to be received or made available to the
household during the upcoming certification period.  The
Department prorates income that is received less often than
monthly over the certification period to determine an average
monthly income.  The Department may request prior years' tax
returns as well as current income information to determine a
household's income.
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(4)  Methods of determining the best estimate are income
averaging, income anticipating, and income annualizing.  The
Department may use a combination of methods to obtain the
most accurate best estimate.  The best estimate may be a
monthly amount that is expected to be received each month of
the certification period, or an annual amount that is prorated
over the certification period.  The Department may use different
methods for different types of income received in the same
household.

(5)  The Department determines farm and self-employment
income by using the individual's most recent tax return forms.
If tax returns are not available, or are not reflective of the
individual's current farm or self-employment income, the
Department may request income information from the most
recent time period during which the individual had farm or self-
employment income.  The Department deducts 40% of the gross
income as a deduction for business expenses to determine the
countable income of the individual.  For individuals who have
business expenses greater than 40%, the Department may
exclude more than 40% if the individual can demonstrate that
the actual expenses were greater than 40%.  The Department
deducts the same expenses from gross income that the Internal
Revenue Service allows as self-employment expenses.

(6)  The Department may annualize income for any
household and specifically for households that have self-
employment income, receive income sporadically under contract
or commission agreements, or receive income at irregular
intervals throughout the year.

(7)  The Department may request additional information
and verification about how a household is meeting expenses if
the average household income appears to be insufficient to meet
the household's living expenses.

R414-310-12.  Assets.
There is no asset test for eligibility in the Primary Care

Network program.

R414-310-13.  Application Procedure.
(1)  The Department adopts 42 CFR 435.907 and 435.908,

2004 ed., which are incorporated by reference.  The Department
shall maintain case records as defined in R414-308-8.

(2)  The applicant must complete and sign a written
application or complete an application on-line via the Internet
to enroll in the Primary Care Network program.

(a)  The Department accepts any Department-approved
application form for medical assistance programs offered by the
state as an application for the Primary Care Network program.
The local office eligibility worker may require the applicant to
provide additional information that was not asked for on the
form the applicant completed, and may require the applicant to
sign a signature page from a hardcopy medical application form.

(b)  If an applicant cannot write, he must make his mark on
the application form and have at least one witness to the
signature.  A legal guardian or a person with power of attorney
may sign the application form for the applicant.

(c)  An authorized representative may apply for the
applicant if unusual circumstances prevent the individual from
completing the application process himself.  The applicant must
sign the application form if possible.

(3)  The application date is the date the agency receives a
signed application form at a local office by 5:00 p.m. on a
business day.  This applies to paper applications delivered in
person or by mail, paper applications sent via facsimile
transmission, and electronic applications sent via the internet.
If a local office receives an application after 5:00 p.m. on a
business day, the date of application is the next business day.

(4)  The application date for applications delivered to an
outreach location is as follows:

(a)  If the application is delivered at a time when the

outreach staff is working at that location, the date of application
is the date the outreach staff receives the application.

(b)  If the application is delivered at a time when the
outreach office is closed, including being closed for weekends
or holidays, the date of application is the last business day that
a staff person from the state agency was available to receive or
pick up applications from the location.

(5)  The due date for verifications needed to complete an
application and determine eligibility is 5:00 p.m. on the last day
of the application period.

(6)  If an applicant has a legal guardian, a person with a
power of attorney, or an authorized representative, the local
office shall send decision notices, requests for information, and
forms that must be completed to both the individual and the
individual's representative, or to just the representative if
requested or if determined appropriate.

(7)  The Department shall reinstate a medical case without
requiring a new application if the case was closed in error.

(8)  The Department shall continue enrollment without
requiring a new application if the case was closed for failure to
complete a recertification or comply with a request for
information or verification:

(a)  if the enrollee complies before the effective date of the
case closure or by the end of the month immediately following
the month the case was closed; and

(b)  the individual continues to meet all eligibility
requirements.

(9)  An applicant may withdraw an application for the
Primary Care Network program any time before the Department
completes an eligibility decision on the application.

(10)  The applicant shall pay an annual enrollment fee to
enroll in the Primary Care Network Program once the local
office has determined that the individual meets the eligibility
criteria for enrollment.

(a)  Coverage does not begin until the Department receives
the enrollment fee.

(b)  The enrollment fee covers both the individual and the
individual's spouse if the spouse is also eligible for enrollment
in the Primary Care Network Program.

(c)  The enrollment fee is required at application and at
each recertification.

(d)  The enrollment fee must be paid to the local office in
cash, or by check or money order made out to the Department
of Health or to the Department of Workforce Services.

(e)  The enrollment fee for an individual or married couple
receiving General Assistance from the Department of Workforce
Services is $15.  The enrollment fee for an individual or couple
who does not receive General Assistance but whose countable
income is less that 50 percent of the federal poverty guideline
applicable their household size is $25.  The enrollment fee for
any other individual or married couple is $50.

(f)  The Department may refund the enrollment fee if it
decides the person was ineligible for the program; however, the
Department may retain the enrollment fee to the extent that the
individual owes any overpayment of benefits that were paid in
error on behalf of the individual by the Department.

(11)  If an eligible household requests enrollment for a
spouse, the application date for the spouse is the date of the
request.  A new application form is not required; however, the
household shall provide the information necessary to determine
eligibility for the spouse, including information about access to
creditable health insurance, including Medicare Part A or B,
student health insurance, and the VA Health Care System.

(a)  Coverage or benefits for the spouse will be allowed
from the date of request or the date an application is received
through the end of the current certification period.

(b)  A new enrollment fee is not required to add a spouse
during the current certification period.

(c)  A new income test is not required to add the spouse for
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the months remaining in the current certification period.
(d)  A spouse may be added only if the Department has not

stopped enrollment under section R414-310-16.
(e)  Income of the spouse will be considered and payment

of the enrollment fee will be required at the next scheduled
recertification.

R414-310-14.  Eligibility Decisions and Recertification.
(1)  The Department adopts 42 CFR 435.911 and 435.912,

2004 ed., which are incorporated by reference.
(2)  When an individual applies for PCN, the local office

shall determine if the individual is eligible for Medicaid.  An
individual who qualifies for Medicaid without paying a
spenddown or a premium cannot enroll in the Primary Care
Network program.  If the individual appears to qualify for
Medicaid, but additional information is required to determine
eligibility for Medicaid, the applicant must provide additional
information requested by the eligibility worker.  Failure to
provide the requested information shall result in the application
being denied.

(a)  If the individual must pay a spenddown or premium to
qualify for Medicaid, the individual may choose to enroll in the
PCN program if it is an open enrollment period, and the
individual meets all the applicable criteria for eligibility.  If the
PCN program is not in an enrollment period, the individual must
wait for an open enrollment period.

(b)  At recertification for PCN, the local office shall first
review eligibility for Medicaid.  If the individual qualifies for
Medicaid without a spenddown or premium, the individual
cannot be reenrolled in the PCN program.  If the individual
appears to qualify for Medicaid, the applicant must provide
additional information requested by the eligibility worker.
Failure to provide the requested information shall result in the
application being denied.

(3)  To enroll, the individual must meet the eligibility
criteria for enrollment in the Primary Care Network program,
pay the enrollment fee, and it must be a time when the
Department has not stopped enrollment under section R414-
310-16.

(4)  The local office shall complete a determination of
eligibility or ineligibility for each application unless:

(a)  the applicant voluntarily withdraws the application and
the local office sends a notice to the applicant to confirm the
withdrawal;

(b)  the applicant died; or
(c)  the applicant cannot be located; or
(d) the applicant has not responded to requests for

information within the 30 day application period or by the date
the eligibility worker asked the information or verifications to be
returned, if that date is later.

(5)  The enrollee must recertify eligibility at least every 12
months.

(6)  The local office eligibility worker may require the
applicant, the applicant's spouse, or the applicant's authorized
representative to attend an interview as part of the application
and recertification process.  Interviews may be conducted in
person or over the telephone, at the local office eligibility
worker's discretion.

(7)  The enrollee must complete the recertification process
and provide the required verifications by the end of the
recertification month.

(a)  If the enrollee completes the recertification, continues
to meet all eligibility criteria and pays the enrollment fee,
coverage will be continued without interruption.

(b)  The case will be closed at the end of the recertification
month if the enrollee does not complete the recertification
process and provide required verifications by the end of the
recertification month.

(c)  If an enrollee does not complete the recertification by

the end of the recertification month, but completes the process
and provides required verifications by the end of the month
immediately following the recertification month, coverage will
be reinstated as of the first of that month if the individual
continues to be eligible and pays the enrollment fee.

(8)  The eligibility worker may extend the recertification
due date if the enrollee demonstrates that a medical emergency,
death of an immediate family member, natural disaster or other
similar cause prevented the enrollee from completing the
recertification process on time.

R414-310-15.  Effective Date of Enrollment and Enrollment
Period.

(1)  The effective date of enrollment in the Primary Care
Network program is the day that a completed and signed
application is received by the local office as defined in R414-
310-13(3) and R414-310-13(4)(a) and (b) and the applicant
meets all eligibility criteria, including payment of the enrollment
fee.  The Department shall not provide any benefits or pay for
any services received before the effective enrollment date.

(2)  The effective date of re-enrollment for a recertification
in the Primary Care Network program is the first day of the
month after the recertification month, if the recertification is
completed as described in R414-310-14(7).

(3)  If the enrollee does not complete the recertification as
described in R414-310-14(7), and the enrollee does not have
good cause for missing the deadline, the case will remain closed
and the individual may reapply during another open enrollment
period.

(4) An individual found eligible for the Primary Care
Network program shall be eligible from the effective date
through the end of the first month of eligibility and for the
following 12 months.  If the enrollee completes the
recertification process in accordance with R414-310-14(7) and
continues to be eligible, the recertification period will be for an
additional 12 months beginning the month following the
recertification month.  Eligibility could end before the end of a
12-month certification period for any of the following reasons:

(a)  the individual turns age 65;
(b)  the individual becomes entitled to receive student

health insurance, Medicare, or becomes covered by Veterans
Administration Health Insurance;

(c)  the individual dies;
(d)  the individual moves out of state or cannot be located;
(e)  the individual enters a public institution or an Institute

for Mental Disease.
(5)  An individual enrolled in the Primary Care Network

program loses eligibility when the individual enrolls in any type
of group health plan or other creditable health insurance
coverage including an employer-sponsored health plan, except
under the following circumstances:

(a)  An individual who gains access to or enrolls in an
employer-sponsored health plan may switch to the UPP program
if the individual notifies the local office before the coverage in
the employer-sponsored health plan begins, and if the
requirements defined in R414-310-7(3)(b) are met.

(b)  An individual who enrolls in the Utah Health
Insurance Pool (H.I.P.) does not lose eligibility in the Primary
Care Network.

(6)  If a Primary Care Network case closes for any reason,
other than to become covered by another Medicaid program,
and remains closed for one or more calendar months, the
individual must submit a new application to the local office
during an enrollment period to reapply.  The individual must
meet all the requirements of a new applicant including paying
a new enrollment fee.

(7)  If a Primary Care Network case closes because the
enrollee is eligible for another Medicaid program, the individual
may reenroll in the Primary Care Network program if there is no
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break in coverage between the programs, even if the State has
stopped enrollment under R414-310-16(2).

(a)  If the individual's 12-month certification period has not
ended, the individual may reenroll for the remainder of that
certification period.  The individual is not required to complete
a new application or have a new income eligibility
determination.  The individual must continue to meet the criteria
defined in R414-310-7.  The individual is not required to pay a
new enrollment fee for the months remaining in the current
certification period.

(b)  If the 12-month certification period from the prior
enrollment has ended, the individual may still reenroll in the
Primary Care Network program.  However, the individual must
complete a new application, meet eligibility and income
guidelines, and pay a new enrollment fee for the new
certification period.

(c)  If there is a break in coverage of one or more calendar
months between programs, the individual must reapply during
an open enrollment period for the Primary Care Network
program.

R414-310-16.  Enrollment Limitation.
(1)  The Department shall limit enrollment in the Primary

Care Network program.
(2)  The Department may stop enrollment of new

individuals at any time based on availability of funds.
(3)  The Department and local offices shall not accept

applications nor maintain waiting lists during a time period that
enrollment of new individuals is stopped.

(4)  If enrollment has not been stopped, individuals may
apply for the Primary Care Network program.

(5)  An individual who becomes ineligible for Medicaid, or
who must pay a spenddown or premium for Medicaid, but who
was not previously enrolled in the Primary Care Network
program, may apply to enroll in the Primary Care Network
program if the State has not stopped enrollment under R414-
310-16(2).  If enrollment has been stopped, the individual must
wait for an open enrollment period to apply.

R414-310-17.  Notice and Termination.
(1)  The department adopts 42 CFR 431.206, 431.210,

431.211, 431.213, 431.214, 435.919, 2004 ed., which are
incorporated by reference.

(2)  The local office shall notify an applicant or enrollee in
writing of the eligibility decision made on the application or the
recertification.

(3)  The local office shall terminate an individual's
enrollment upon enrollee request or upon discovery that the
individual is no longer eligible.

(4)  The local office shall terminate an individual's
enrollment if the individual fails to complete the recertification
process on time.

R414-310-18.  Improper Medical Coverage.
(1)  An individual who receives benefits under the Primary

Care Network program for which he is not eligible is
responsible to repay the Department for the cost of the benefits
received.

(2)  An alien and the alien's sponsor are jointly liable for
benefits received for which the individual was not eligible.

(3)  An overpayment of benefits includes all amounts paid
by the Department for medical services or other benefits on
behalf of an enrollee or for the benefit of the enrollee during a
time period that the enrollee was not actually eligible to receive
such benefits.

KEY:  Medicaid, primary care, covered-at-work,
demonstration
July 1, 2008 26-18-1

Notice of Continuation June 13, 2007 26-1-5
26-18-3
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-320.  Medicaid Health Insurance Flexibility and
Accountability Demonstration Waiver.
R414-320-1.  Authority.

This rule is authorized by Title 26, Chapter 18 and allowed
under Section 1115 of the Social Security Act.  This rule
establishes the eligibility requirements for enrollment and the
benefits enrollees receive under the Health Insurance Flexibility
and Accountability Demonstration Waiver (HIFA), which is
Utah's Premium Partnership for Health Insurance (UPP).

R414-320-2.  Definitions.
The following definitions apply throughout this rule:
(1)  "Adult" means an individual who is at least 19 and not

yet 65 years of age.
(2)  "Applicant" means an individual who applies for

benefits under the UPP program, but who is not an enrollee.
(3)  "Best estimate" means the Department's determination

of a household's income for the upcoming certification period
based on past and current circumstances and anticipated future
changes.

(4)  "Child" means an individual who is younger than 19
years of age.

(5)  "Children's Health Insurance Program" or "CHIP"
provides medical services for children under age 19 who do not
otherwise qualify for Medicaid.

(6)  "Department" means the Utah Department of Health.
(7)  "Enrollee" means an individual who applies for and is

found eligible for the UPP program.
(8)  "Employer-sponsored health plan" means a health

insurance plan offered through an employer where:
(a)  the employer contributes at least 50 percent of the cost

of the health insurance premium of the employee;
(b)  coverage includes at least physician visits, hospital

inpatient services, pharmacy, well child visits, and children's
immunizations;

(c)  lifetime maximum benefits are at least $1,000,000;
(d)  the deductible is no more than $1,000 per individual;

and
(e)  the plan pays at least 70% of an inpatient stay after the

deductible.
(9)  "Utah's Premium Partnership for Health Insurance"

(UPP) program provides cash reimbursement for all or part of
the insurance premium paid by an employee for health insurance
coverage through an employer-sponsored health insurance plan
that covers either the eligible employee, the eligible spouse of
the employee, dependent children, or the family.

(10)  "Income averaging" means a process of using a
history of past and current income and averaging it over a
determined period of time that is representative of future
income.

(11)  "Income anticipating" means a process of using
current facts regarding rate of pay, number of working hours,
and expected changes to anticipate future income.

(12)  "Income annualizing" means a process of determining
the average annual income of a household, based on the past
history of income and expected changes.

(13)  "Local office" means any Department of Workforce
Services office location, outreach location, or telephone location
where an individual may apply for medical assistance.

(14)  "Open enrollment means a time period during which
the Department accepts applications for the UPP program.

(15)  "Public Institution" means an institution that is the
responsibility of a governmental unit or that is under the
administrative control of a governmental unit.

(16)  "Primary Care Network" or "PCN" program provides
primary care medical services to uninsured adults who do not
otherwise qualify for Medicaid.

(17)  "Recertification month" means the last month of the
eligibility period for an enrollee.

(18)  "Spouse" means any individual who has been married
to an applicant or enrollee and has not legally terminated the
marriage.

(19)  "Verifications" means the proofs needed to decide if
an individual meets the eligibility criteria to be enrolled in the
program.  Verifications may include hard copy documents such
as a birth certificate, computer match records such as Social
Security benefits match records, and collateral contacts with
third parties who have information needed to determine the
eligibility of the individual.

R414-320-3.  Applicant and Enrollee Rights and
Responsibilities.

(1)  Any person who meets the limitations set by the
Department may apply during an open enrollment period.  The
open enrollment period may be limited to:

(a)  Adults with children living in the home;
(b)  Adults without children living in the home;
(c)  Adults enrolled in the PCN program;
(d)  Children enrolled in the CHIP program;
(e)  Adults or children who were enrolled in the Medicaid

program within the last thirty days prior to the beginning of the
open enrollment period; or

(f)  Other groups designated in advance by the Department
consistent with efficient administration of the program.

(2)  If a person needs help to apply, he may have a friend
or family member help, or he may request help from the local
office or outreach staff.

(3)  Applicants and enrollees must provide requested
information and verifications within the time limits given.  The
Department will allow the client at least 10 calendar days from
the date of a request to provide information and may grant
additional time to provide information and verifications upon
request of the applicant or enrollee.

(4)  Applicants and enrollees have a right to be notified
about the decision made on an application, or other action taken
that affects their eligibility for benefits.

(5)  Applicants and enrollees may look at information in
their case file that was used to make an eligibility determination.

(6)  Anyone may look at the eligibility policy manuals
located at any Department local office.

(7)  An individual must repay any benefits received under
the UPP program if the Department determines that the
individual was not eligible to receive such benefits.

(8)  Applicants and enrollees must report certain changes
to the local office within ten calendar days of the day the change
becomes known.  The local office shall notify the applicant at
the time of application of the changes that the enrollee must
report.  Some examples of reportable changes include:

(a)  An enrollee stops paying for coverage under an
employer-sponsored health plan.

(b)  An enrollee changes health insurance plans.
(c)  An enrollee has a change in the amount of the premium

they are paying for an employer-sponsored health insurance
plan.

(d)  An enrollee begins to receive coverage under, or
begins to have access to Medicare or the Veteran's
Administration Health Care System.

(e)  An enrollee leaves the household or dies.
(f)  An enrollee or the household moves out of state.
(g)  Change of address of an enrollee or the household.
(h)  An enrollee enters a public institution or an institution

for mental diseases.
(9)  An applicant or enrollee has a right to request an

agency conference or a fair hearing as described in R414-301-5
and R414-301-6.

(10)  An enrollee must continue to pay premiums and
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remain enrolled in an employer-sponsored health plan to be
eligible for benefits.

(11)  Eligible children may choose to enroll in their
employer-sponsored health insurance plan and receive UPP
benefits, or they may choose direct coverage through the
Children's Health Insurance Program.

R414-320-4.  General Eligibility Requirements.
(1)  The provisions of R414-302-1, R414-302-2, R414-

302-3, R414-302-5, and R414-302-6 apply to adult applicants
and enrollees.

(2)  The provisions of R382-10-6, R382-10-7, and R382-
10-9 apply to child applicants and enrollees.

(3)  An individual who is not a U.S. citizen and does not
meet the alien status requirements of R414-302-1 or R382-10-6
is not eligible for any services or benefits under the UPP
program.

(4)  Applicants and enrollees for the UPP program are not
required to provide Duty of Support information.  An adult who
would be eligible for Medicaid but fails to cooperate with Duty
of Support requirements required by the Medicaid program
cannot enroll in the UPP program.

(5)  Individuals who must pay a spenddown or premium to
receive Medicaid can enroll in the UPP program if they meet the
program eligibility criteria in any month they do not receive
Medicaid as long as the Department has not stopped enrollment
under the provisions of R414-320-16.  If the Department has
stopped enrollment, the individual must wait for an applicable
open enrollment period to enroll in the UPP program.

R414-320-5.  Verification and Information Exchange.
(1)  The applicant and enrollee must provide verification of

eligibility factors as requested by the Department.
(2)  The Department may release information concerning

applicants and enrollees and their households to other state and
federal agencies to determine eligibility for other public
assistance programs.

(3)  The Department safeguards information about
applicants and enrollees.

(4)  There are no provisions for taxpayers to see any
information from client records.

(5)  The director or designee shall decide if a situation is an
emergency warranting release of information to someone other
than the client.  The information may be released only to an
agency with comparable rules for safeguarding records.  The
information release cannot include information obtained through
an income match system.

R414-320-6.  Residents of Institutions.
(1)  Residents of public institutions are not eligible for the

UPP program.
(2)  A child under the age of 18 is not a resident of an

institution if the child is living temporarily in the institution
while arrangements are being made for other placement.

(3)  A child who resides in a temporary shelter for a limited
period of time is not a resident of an institution.

R414-320-7.  Creditable Health Coverage.
(1)  The Department adopts 42 CFR 433.138(b), 2007 ed.,

which is incorporated by reference.
(2)  An individual who is covered under a group health

plan or other creditable health insurance coverage, as defined by
the Health Insurance Portability and Accountability Act of 1996
(HIPAA), is not eligible for enrollment.

(3)  Eligibility for an individual who has access to but has
not yet enrolled in employer-sponsored health insurance
coverage will be determined as follows:

(a)  If the cost of the employer-sponsored coverage is less
than 5% of the household's gross income, the individual is not

eligible for the UPP program.
(b)  For adults, if the cost of the employer-sponsored

coverage exceeds 15% of the household's gross income the adult
may choose to enroll in the UPP program or may choose direct
coverage through the Primary Care Network program if
enrollment has not been stopped under the provisions of R414-
310-16.

(c)  A child may choose enrollment in UPP or direct
coverage under the CHIP program if the cost of the employer
sponsored coverage is equal to or more than 5% of the
household's gross income.

(4)  An individual who is covered under Medicare Part A
or Part B, or who could enroll in Medicare Part B coverage, is
not eligible for enrollment, even if the individual must wait for
a Medicare open enrollment period to apply for Medicare
benefits.

(5)  An individual who is enrolled in the Veteran's
Administration (VA) Health Care System is not eligible for
enrollment.  An individual who is eligible to enroll in the VA
Health Care System, but who has not yet enrolled, may be
eligible for the UPP program while waiting for enrollment in the
VA Health Care System to become effective. To be eligible
during this waiting period, the individual must initiate the
process to enroll in the VA Health Care System.  Eligibility for
the UPP program ends once the individual becomes enrolled in
the VA Health Care System.

(6)  The Department shall deny eligibility if the applicant,
spouse, or dependent child has voluntarily terminated health
insurance coverage within the 90 days immediately prior to the
application date for enrollment under the UPP program.

(a)  An applicant, applicant's spouse, or dependent child
can be eligible for the UPP program if their prior insurance
ended more than 90 days before the application date.

(b)  An applicant, applicant's spouse, or dependent child
who voluntarily discontinues health insurance coverage under
a COBRA plan, or under the Utah Comprehensive Health
Insurance Pool, or who is involuntarily terminated from an
employer's plan may be eligible for the UPP program without a
90 day waiting period.

(7)  An individual with creditable health coverage operated
or financed by Indian Health Services may enroll in the UPP
program.

(8)  Individuals must report at application and
recertification whether each individual for whom enrollment is
being requested has access to or is covered by a group health
plan or other creditable health insurance coverage.  This
includes coverage that may be available through an employer or
a spouse's employer, Medicare Part A or B, or the VA Health
Care System.

(9)  The Department shall deny an application or
recertification if the applicant or enrollee fails to respond to
questions about health insurance coverage for any individual the
household seeks to enroll or recertify.

R414-320-8.  Household Composition.
(1)  The following individuals are included in the

household when determining household size for the purpose of
computing financial eligibility for the UPP program:

(a)  The individual;
(b)  The individual's spouse living with the individual;
(c)  All children of the individual or the individual's spouse

who are under age 19 and living with the individual; and
(d)  An unborn child if the individual is pregnant, or if the

applicant's legal spouse who lives in the home is pregnant.
(2)  A household member who is temporarily absent for

schooling, training, employment, medical treatment or military
service, or who will return home to live within 30 days from the
date of application is considered part of the household.
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R414-320-9.  Age Requirement.
(1)  An individual must be younger than 65 years of age to

enroll in the UPP program.
(2)  The individual's 65th birthday month is the last month

the person can be eligible for enrollment in the UPP program.

R414-320-10.  Income Provisions.
(1)  For an adult to be eligible to enroll, gross countable

household income must be equal to or less than 150% of the
federal non-farm poverty guideline for a household of the same
size.

(2)  For children to be eligible to enroll, gross countable
household income must be equal to or less than 200% of the
federal non-farm poverty guideline for a household of the same
size.

(3)  All gross income, earned and unearned, received by the
individual and the individual's spouse is counted toward
household income, unless this section specifically describes a
different treatment of the income.

(4)  Any income in a trust that is available to, or is received
by a household member, is countable income.

(5)  Payments received from the Family Employment
Program, Working Toward Employment program, refugee cash
assistance or adoption support services as authorized under Title
35A, Chapter 3 are countable income.

(6)  Rental income is countable income.  The following
expenses can be deducted:

(a)  Taxes and attorney fees needed to make the income
available;

(b)  Upkeep and repair costs necessary to maintain the
current value of the property;

(c)  Utility costs only if they are paid by the owner; and
(d)  Interest only on a loan or mortgage secured by the

rental property.
(7)  Cash contributions made by non-household members

are counted as income unless the parties have a signed written
agreement for repayment of the funds.

(8)  The interest earned from payments made under a sales
contract or a loan agreement is countable income to the extent
that these payments will continue to be received during the
certification period.

(9)  Needs-based Veteran's pensions are counted as income.
Only the portion of a Veteran's Administration check to which
the individual is legally entitled is countable income.

(10)  Child support payments received for a dependent
child living in the home are counted as that child's income.

(11)  In-kind income, which is goods or services provided
to the individual from a non-household member and which is
not in the form of cash, for which the individual performed a
service or which is provided as part of the individual's wages is
counted as income.  In-kind income for which the individual did
not perform a service, or did not work to receive, is not counted
as income.

(12)  Supplemental Security Income and State
Supplemental payments are countable income.

(13)  Income that is defined in 20 CFR 416 Subpart K,
Appendix, 2004 edition, which is incorporated by reference, is
not countable.

(14)  Payments that are prohibited under other federal laws
from being counted as income to determine eligibility for
federally-funded medical assistance programs are not countable.

(15)  Death benefits are not countable income to the extent
that the funds are spent on the deceased person's burial or last
illness.

(16)  A bona fide loan that an individual must repay and
that the individual has contracted in good faith without fraud or
deceit, and genuinely endorsed in writing for repayment is not
countable income.

(17)  Child Care Assistance under Title XX is not

countable income.
(18)  Reimbursements of Medicare premiums received by

an individual from Social Security Administration or the
Department are not countable income.

(19)  Earned and unearned income of a child is not
countable income if the child is not the head of a household.

(20)  Educational income, such as educational loans,
grants, scholarships, and work-study programs are not countable
income.  The individual must verify enrollment in an
educational program.

(21)  Reimbursements for employee work expenses
incurred by an individual are not countable income.

(22)  The value of food stamp assistance is not countable
income.

R414-320-11.  Budgeting.
This section describes methods that the Department uses to

determine the household's countable monthly or annual income.
(1)  The gross income of all household members is counted

in determining the eligibility of the applicant or enrollee, unless
the income is excluded under this rule.  Only expenses that are
required to make an income available to the individual are
deducted from the gross income.  No other deductions are
allowed.

(2)  The Department determines monthly income by taking
into account the months of pay where an individual receives a
fifth paycheck when paid weekly, or a third paycheck when paid
every other week.  The Department multiplies the weekly
amount by 4.3 to obtain a monthly amount.  The Department
multiplies income paid biweekly by 2.15 to obtain a monthly
amount.

(3)  The Department shall determine an individual's
eligibility prospectively for the upcoming certification period at
the time of application and at each recertification for continuing
eligibility.  The Department determines prospective eligibility
by using the best estimate of the household's average monthly
income that is expected to be received or made available to the
household during the upcoming certification period.  The
Department prorates income that is received less often than
monthly over the certification period to determine an average
monthly income.  The Department may request prior years' tax
returns as well as current income information to determine a
household's income.

(4)  Methods of determining the best estimate are income
averaging, income anticipating, and income annualizing.  The
Department may use a combination of methods to obtain the
most accurate best estimate.  The best estimate may be a
monthly amount that is expected to be received each month of
the certification period, or an annual amount that is prorated
over the certification period.  The Department may use different
methods for different types of income received in the same
household.

(5)  The Department determines farm and self-employment
income by using the individual's most recent tax return forms.
If tax returns are not available, or are not reflective of the
individual's current farm or self-employment income, the
Department may request income information from the most
recent time period during which the individual had farm or self-
employment income.  The Department deducts 40% of the gross
income as a deduction for business expenses to determine the
countable income of the individual.  For individuals who have
business expenses greater than 40%, the Department may
exclude more than 40% if the individual can demonstrate that
the actual expenses were greater than 40%.  The Department
deducts the same expenses from gross income that the Internal
Revenue Service allows as self-employment expenses.

(6)  The Department may annualize income for any
household and specifically for households that have self-
employment income, receive income sporadically under contract
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or commission agreements, or receive income at irregular
intervals throughout the year.

(7)  The Department may request additional information
and verification about how a household is meeting expenses if
the average household income appears to be insufficient to meet
the household's living expenses.

R414-320-12.  Assets.
There is no asset test for eligibility in the UPP program.

R414-320-13.  Application Procedure.
(1)  The application is the initial request from an applicant

for UPP enrollment.  The application process includes gathering
information and verifications to determine the individual's
eligibility for enrollment.

(2)  The applicant must complete and sign a written
application or complete an application on-line via the Internet
to enroll in the UPP program.

(a)  The Department accepts any Department-approved
application form for medical assistance programs offered by the
state as an application for the UPP program.  The local office
eligibility worker may require the applicant to provide
additional information that was not asked for on the form the
applicant completed, and may require the applicant to sign a
signature page from a hardcopy medical application form.

(b)  If an applicant cannot write, he must make his mark on
the application form and have at least one witness to the
signature.  A legal guardian or a person with power of attorney
may sign the application form for the applicant.

(c)  An authorized representative may apply for the
applicant if unusual circumstances prevent the individual from
completing the application process himself.  The applicant must
sign the application form if possible.

(3)  The date of application will be decided as follows:
(a)  The date the Department receives a completed, signed

application is the application date when the application is
delivered to a local office.

(b)  The date postmarked on the envelope is the application
date when a completed, signed application is mailed to the
agency.

(c)  The date the Department receives a completed, signed
application via facsimile transfer is the application day.  The
agency accepts the signed application sent via facsimile as a
valid application and does not require it to be signed again.

(d)  The transaction date is the application date when the
application is submitted online.

(4)  If an applicant has a legal guardian, a person with a
power of attorney, or an authorized representative, the local
office shall send decision notices, requests for information, and
forms that must be completed to both the individual and the
individual's representative, or to just the representative if
requested or if determined appropriate.

(5)  The Department shall reinstate a UPP case without
requiring a new application if the case was closed in error.

(6)  The Department shall continue enrollment without
requiring a new application if the case was closed for failure to
complete a recertification or comply with a request for
information or verification:

(a)  If the enrollee complies before the effective date of the
case closure or by the end of the month immediately following
the month the case was closed; and

(b)  The individual continues to meet all eligibility
requirements.

(7)  An applicant may withdraw an application any time
before the Department completes an eligibility decision on the
application.

(8)  If an eligible household requests enrollment for a new
household member, the application date for the new household
member is the date of the request.  A new application form is not

required.  However, the household shall provide the information
necessary to determine eligibility for the new member, including
information about access to creditable health insurance.

(a)  Benefits for the new household member will be
allowed from the date of request or the date an application is
received through the end of the current certification period.

(b)  A new income test is not required to add the new
household member for the months remaining in the current
certification period.

(c)  A new household member may be added only if the
Department has not stopped enrollment under Section R414-
320-15.

(d)  Income of the new member will be considered at the
next scheduled recertification.

(9)  A child who loses Medicaid coverage because he or
she has reached the maximum age limit and does not qualify for
any other Medicaid program without paying a spenddown, may
enroll in UPP without waiting for the next open enrollment
period.

(10)  A child who loses Medicaid coverage because he or
she is no longer deprived of parental support and does not
qualify for any other Medicaid program without paying a
spenddown, may enroll in UPP without waiting for the next
open enrollment period.

(11)  A new child born to or adopted by an enrollee may be
enrolled in UPP without waiting for the next open enrollment
period.

R414-320-14.  Eligibility Decisions and Recertification.
(1)  The Department adopts 42 CFR 435.911 and 435.912,

2007 ed., which are incorporated by reference.
(2)  When an individual applies for UPP, the local office

shall determine if the individual is eligible for Medicaid.  An
individual who qualifies for Medicaid without paying a
spenddown or a premium cannot enroll in the UPP program.  If
the individual appears to qualify for Medicaid, but additional
information is required to determine eligibility for Medicaid, the
applicant must provide additional information requested by the
eligibility worker.  Failure to provide the requested information
shall result in the application being denied.

(a)  If the individual must pay a spenddown or premium to
qualify for Medicaid, the individual may choose to enroll in the
UPP program if it is an open enrollment period and the
individual meets all the applicable criteria for eligibility.  If the
UPP program is not in an enrollment period, the individual must
wait for an open enrollment period.

(b)  At recertification, the local office shall first review
eligibility for Medicaid.  If the individual qualifies for Medicaid
without a spenddown or premium, the individual cannot be
reenrolled in the UPP program.  If the individual appears to
qualify for Medicaid, the applicant must provide additional
information requested by the eligibility worker.  Failure to
provide the requested information shall result in the application
being denied.

(3)  To enroll, the individual must meet enrollment
eligibility criteria at a time when the Department has not already
stopped enrollment under provisions of Section R414-320-16.

(4)  The local office shall complete a determination of
eligibility or ineligibility for each application unless:

(a)  The applicant voluntarily withdraws the application
and the local office sends a notice to the applicant to confirm
the withdrawal;

(b)  The applicant died; or
(c)  The applicant cannot be located; or
(d)  The applicant has not responded to requests for

information within the 30 day application period or by the date
the eligibility worker asked the information or verifications to
be returned, if that date is later.

(5)  The enrollee must recertify eligibility at least every 12
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months.
(6)  The local office eligibility worker may require the

applicant, the applicant's spouse, or the applicant's authorized
representative to attend an interview as part of the application
and recertification process.  Interviews may be conducted in
person or over the telephone, at the local office eligibility
worker's discretion.

(7)  The enrollee must complete the recertification process
and provide the required verifications by the end of the
recertification month.

(a)  If the enrollee completes the recertification and
continues to meet all eligibility criteria, coverage will be
continued without interruption.

(b)  The case will be closed at the end of the recertification
month if the enrollee does not complete the recertification
process and provide required verifications by the end of the
recertification month.

(c)  If an enrollee does not complete the recertification by
the end of the recertification month, but completes the process
and provides required verifications by the end of the month
immediately following the recertification month, coverage will
be reinstated as of the first of that month if the individual
continues to be eligible.

(8)  The eligibility worker may extend the recertification
due date if the enrollee demonstrates that a medical emergency,
death of an immediate family member, natural disaster or other
similar cause prevented the enrollee from completing the
recertification process on time.

R414-320-15.  Effective Date of Enrollment and Enrollment
Period.

(1)  The effective date of enrollment is the day that a
completed and signed application or an on-line application is
received by the local office and the applicant meets all eligibility
criteria.  The effective date for applications submitted by fax and
online is the date of the electronic transmission.  The
Department shall not provide any benefits before the effective
enrollment date.

(2)  The effective date of enrollment cannot be before the
month in which the applicant pays a premium for the employer-
sponsored health insurance and is determined as follows:

(a)  The effective date of enrollment is the date an
application is received and the person is found eligible, if the
applicant enrolls in and pays the first premium for the employer-
sponsored health insurance in the application month.

(b)  If the applicant will not pay a premium for the
employer-sponsored health insurance in the application month,
the effective date of enrollment is the first day of the month in
which the applicant pays a premium for the employer-sponsored
health insurance.  The applicant must enroll in the employer-
sponsored health insurance no later than 30 days from the day
on which the Department of Workforce Services sends the
applicant written notice that he meets the qualifications for UPP.

(c)  If the applicant does not enroll in the employer-
sponsored health insurance within 30 days from the day on
which the Department of Workforce Services sends the
applicant written notice that he meets the qualifications for UPP,
the application shall be denied and the individual will have to
reapply during another open enrollment period.

(3)  The effective date of enrollment for a newborn or
newly adopted child is the date the newborn or newly adopted
child is enrolled in the employer-sponsored health insurance if
the family requests the coverage within 30 days of the birth or
adoption.  If the request is more than 30 days after the birth or
adoption, enrollment is effective the date of report.

(4)  The effective date of re-enrollment for a recertification
is the first day of the month after the recertification month, if the
recertification is completed as described in R414-320-13.

(5)  If the enrollee does not complete the recertification as

described in R414-320-13, and the enrollee does not have good
cause for missing the deadline, the case will remain closed and
the individual may reapply during another open enrollment
period.

(6)  An individual found eligible shall be eligible from the
effective date through the end of the first month of eligibility
and for the following 12 months.  If the enrollee completes the
redetermination process in accordance with R414-320-13 and
continues to be eligible, the recertification period will be for an
additional 12 months beginning the month following the
recertification month.  Eligibility could end before the end of a
12-month certification period for any of the following reasons:

(a)  The individual turns age 65;
(b)  The individual becomes entitled to receive Medicare,

or becomes covered by Veterans Administration Health
Insurance;

(c)  The individual dies;
(d)  The individual moves out of state or cannot be located;
(e)  The individual enters a public institution or an Institute

for Mental Disease.
(7)  If an adult enrollee discontinues enrollment in

employer-sponsored insurance coverage, eligibility ends.  If the
enrollment in employer-sponsored insurance is discontinued
involuntarily and the individual notifies the local office within
10 calendar days of when the insurance ends, the individual may
switch to the PCN program for the remainder of the certification
period.

(8)  A child enrollee may discontinue employer-sponsoreed
health insurance and move to direct coverage under the
Children's Health Insurance Program at any time during the
certification period without any waiting period.

(9)  An individual enrolled in the Primary Care Network or
the Children's Health Insurance Program who enrolls in an
employer-sponsored plan may switch to the UPP program if the
individual reports to the local office within 10 calendar days of
enrolling in an employer-sponsored plan and before coverage on
the employer-sponsored plan begins.

(10)  If a UPP case closes for any reason, other than to
become covered by another Medicaid program or the Children's
Health Insurance Program, and remains closed for one or more
calendar months, the individual must submit a new application
to the local office during an open enrollment period to reapply.
The individual must meet all the requirements of a new
applicant.

(11)  If a UPP case closes because the enrollee is eligible
for another Medicaid program or the Children's Health
Insurance Program, the individual may reenroll if there is no
break in coverage between the programs, even if the State has
stopped enrollment under R414-320-15.

(a)  If the individual's 12-month certification period has not
ended, the individual may reenroll for the remainder of that
certification period.  The individual is not required to complete
a new application or have a new income eligibility
determination.

(b)  If the 12-month certification period from the prior
enrollment has ended, the individual may still reenroll.
However, the individual must complete a new application and
meet eligibility and income guidelines for the new certification
period.

(c)  If there is a break in coverage of one or more calendar
months between programs, the individual must reapply during
an open enrollment period.

R414-320-16.  Open Enrollment Period.
(1)  The Department accepts applications for enrollment at

times when sufficient funding is available to justify enrolling
more individuals.  The Department limits the number it enrolls
according to the funds available for the program.

(2)  The Department may stop enrollment of new
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individuals at any time based on availability of funds.
(3)  The Department and local offices shall not accept

applications nor maintain waiting lists during a time period that
enrollment of new individuals is stopped.

R414-320-17.  Notice and Termination.
(1)  The Department shall notify an applicant or enrollee in

writing of the eligibility decision made on the application or the
recertification.

(2)  The Department shall terminate an individual's
enrollment upon enrollee request or upon discovery that the
individual is no longer eligible.

(3)  The Department shall terminate an individual's
enrollment if the individual fails to complete the recertification
process on time.

(4)  The Department shall notify an enrollee in writing at
least ten days before taking a proposed action adversely
affecting the enrollee's eligibility.  Notices shall provide the
following information:

(a)  The action to be taken;
(b)  The reason for the action;
(c)  The regulations or policy that support the action;
(d)  The applicant's or enrollee's right to a hearing;
(e)  How an applicant or enrollee may request a hearing;
(f)  The applicant or enrollee's right to represent himself, or

use legal counsel, a friend, relative, or other spokesperson.
(5)  The Department need not give ten-day notice of

termination if:
(a)  The enrollee is deceased;
(b)  The enrollee has moved out of state and is not expected

to return;
(c)  The enrollee has entered a public institution or

institution for mental disease;
(d)  The enrollee has enrolled in other health insurance

coverage, in which case eligibility may cease immediately and
without prior notice.

R414-320-18.  Improper Medical Coverage.
(1)  An individual who receives benefits under the UPP

program for which he is not eligible is responsible to repay the
Department for the cost of the benefits received.

(2)  An overpayment of benefits includes all amounts paid
by the Department for medical services or other benefits on
behalf of an enrollee or for the benefit of the enrollee during a
time period that the enrollee was not actually eligible to receive
such benefits.

R414-320-19.  Benefits.
(1)  The UPP program provides cash reimbursement to

enrollees as described in this section.
(2)  The reimbursement shall not exceed the amount the

employee pays toward the cost of the employer-sponsored
coverage.

(3)  The amount of reimbursement for an adult will be up
to $150 per month per individual.

(4)  The amount of reimbursement for children will be up
to $100 per month per child for medical and an additional $20
if they choose to enroll in employer-sponsored dental coverage.

(a)  When the employer-sponsored insurance does not
include dental benefits, the children may receive cash
reimbursement up to $100 for the medical insurance cost and
enroll in direct dental coverage under the CHIP Program.

(b)  When the employer-sponsored insurance includes
dental, the applicant will be given the choice of enrolling the
children in the employer-sponsored dental and receiving an
additional reimbursement up to $20, or enrolling in direct dental
coverage through the CHIP Program.

KEY:  Medicaid, PCN, CHIP

July 1, 2008 26-18-3
26-1-5
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-504.  Nursing Facility Payments.
R414-504-1.  Introduction.

(1)  This rule adopts a case mix or severity based payment
system, commonly referred to as RUGS (Resource Utilization
Group System) for nursing facilities that are not ICF/MRs.  This
system reimburses facilities based on the case mix index of the
facility.  It also establishes rates for ICF/MR facilities.

(2)  This rule is authorized by Utah Code sections 26-1-5,
26-18-3, and 26-35a.

R414-504-2.  Definitions.
The definitions in R414-1-2 and R414-501-2 apply to this

rule.  In addition:
(1)  "Behaviorally complex resident" means a long-term

care resident with a severe, medically based behavior disorder,
including traumatic brain injury, dementia, Alzheimer's,
Huntington's Chorea, which causes diminished capacity for
judgment, retention of information or decision-making skills, or
a resident, who meets the Medicaid criteria for nursing facility
level of care and who has a medically-based mental health
disorder or diagnosis and has a high level resource use in the
nursing facility not currently recognized in the case mix.

(2)  "Case Mix Index" means a score assigned to each
facility based on the average of the Medicaid patients' RUGS
scores for that facility.

(3)  "Facility Case Mix Rate" means the rate the
Department issues to a facility for a specified period of time.
This rate utilizes the case mix index for a provider, labor wage
index application and other case mix related costs.

(4)  "FCP" means the Facility Cost Profile report filed by
the provider on an annual basis.

(5)  "Minimum Data Set" (MDS) means a set of screening,
clinical and functional status elements, including common
definitions and coding categories, that form the foundation of
the comprehensive assessment for all residents of long term care
facilities certified to participate in Medicaid.

(6)  "Nursing Costs" means the most current costs from the
annual FCP report reported on lines 070-012 Nursing Admin
Salaries and Wages; 070-013 Nursing Admin Tax and Benefits;
070-040 Nursing Direct Care Salaries and Wages; 070-041
Nursing Direct Care Tax and Benefits, and 070-050 Purchased
Nursing Services.

(7)  "Nursing facility" or "facility" means a Medicaid-
participating NF, SNF, or a combination thereof, as defined in
42 USC 1396r (a) (1988), 42 CFR 440.150 and 442.12 (1993),
and UCA 26-21-2(15).

(8)  "Patient day" means the care of one patient during a
day of service, excluding the day of discharge.

(9) "Property costs" means the fair rental value (FRV)
established by this rule.

(10)  "RUGS" means the 34 RUG identification system
based on the Resource Utilization Group System established by
Medicare to measure and ultimately pay for the labor, fixed
costs and other resources necessary to provide care to Medicaid
patients.  Each "RUG" is assigned a weight based on an
assessment of its relative value as measured by resource
utilization.

(11)  "RUGS score" means a total number based on the
individual RUGS derived from a resident's physical, mental and
clinical condition, which projects the amount of relative
resources needed to provide care to the resident.  RUGS is
calculated from the information obtained through the
submission of the MDS data.

(12)  "Sole community provider" means a facility that is not
an urban provider and is not within 30 paved road miles of
another existing facility and is the only facility:

(a)  within a city, if the facility is located within the

incorporated boundaries of a city; or
(b)  within the unincorporated area of the county if it is

located in an unincorporated area.
(13)(a)  "Urban provider" means a facility located in a

county which has a population greater than 90,000 persons.
(b)  "Rural provider" means a facility that is not an urban

provider.
(14)  "FRV Data Report" means a report that provides the

Department with information relating to capital improvements
to be included in the FRV calculation.

(15)  "Banked beds" means beds that have been taken off-
line by the provider, through the process defined by Utah
Department of Health, Bureau of Facility Licensing,
Certification, and Resident Assessment, to reduce the
operational capacity of the facility, but does not reduce the
licensed bed capacity.

(16)  "Bed Addition" means, as used in the fair rental value
calculation, a capitalized project that adds additional beds to the
facility.  This must be new and complete construction.  An
increase in total licensed beds and new construction costs
support a claim of additional beds.

(17)  "Bed Replacement" means, as used in the fair rental
value calculation, a capitalized project that furnishes a bed in
the place of another, previously existing, bed.  Room
remodeling is not a replacement of beds.  This must be new and
complete construction.

(18)  "Major Renovation" means, as used in the fair rental
value calculation, a capitalized project with a cost equal to or
greater than $500 per licensed bed.  A renovation extends the
life, increases the productivity, or significantly improves the
safety (such as by asbestos removal) of a facility as opposed to
repairs and maintenance which either restore the facility to, or
maintain it at, its normal or expected service life.  Vehicle costs
are not a major renovation capital expenditure.

R414-504-3.  Principles of Facility Case Mix Rates and
Other Payments.

The following principles apply to the payment of
freestanding and provider based nursing facilities for services
rendered to nursing care level I, II, and III Medicaid patients, as
defined in R414-502.  This rule does not affect the system for
reimbursement for intensive skilled Medicaid patient add-on
amounts.

(1)  Approximately 59% of total payments in aggregate to
nursing facilities for nursing care level I, II and III Medicaid
patients are based on a prospective facility case mix rate.  In
addition, these facilities shall be paid a flat basic operating
expense payment equal to approximately 29% of the total
payments.  The balance of the total payments will be paid in
aggregate to facilities as required by R414-504-3 based on other
authorized factors, including property and behaviorally complex
residents, in the proportion that the facility qualifies for the
factor.

(2)  Each quarter, the Department shall calculate a new
case mix index for each nursing facility.  The case mix index is
based on three months of MDS assessment data.  The newly
calculated case mix index is applied to a new rate at the
beginning of a quarter according to the following schedule:

(a)  January, February and March MDS assessments are
used for July 1 rates.

(b)  April, May and June MDS assessments are used for
October 1 rates.

(c)  July, August and September MDS assessments are used
for January 1 rates.

(d)  October, November and December MDS assessments
are used for April 1 rates.

(3)  MDS data is used in calculating each facility's case mix
index.  This information is submitted by each facility and, as
such, each facility is responsible for the accuracy of its data.
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The Department may exclude inaccurate or incomplete MDS
data from the calculation.

(4)  MDS assessments for recipients who are eligible for
the "Intensive Skilled" add-on are excluded from the case mix
calculation.  A facility with less than 20 percent of its total
census days as Medicaid days, as reported on its FCP or FRV
data report, is excluded from the state case mix average.  The
state average case mix index is used to set the rate for that
facility.

(5)  A facility may apply for a special add-on rate for
behaviorally complex residents by filing a written request with
the Division of Health Care Financing.  The Department may
approve an add-on rate if an assessment of the acuity and needs
of the patient demonstrates that the facility is not adequately
reimbursed by the RUGS score for that patient.  The rate is
added on for the specific resident's payment and is not subsumed
as part of the facility case mix rate.  Utah's Bureau of Health
Facility Licensure, Certification and Resident Assessment will
make the determination as to qualification for any additional
payment.  The Division of Health Care Financing shall
determine the amount of any add-on.

(6)  Property costs are paid separately from the RUGS rate.
(7) Property costs shall be calculated once per year, each

July 1, and reimbursed as a component of the facility rate based
on an FRV System.

(a)  Under this FRV system, the Department reimburses a
facility based on the estimated value of its capital assets in lieu
of direct reimbursement for depreciation, amortization, interest,
and rent or lease expenses.  The FRV system establishes a
nursing facility's bed value based on the age of the facility and
total square footage.

(i)  The initial age of each nursing facility used in the FRV
calculation is determined as of September 15, 2004, using each
facility's initial year of construction.

(ii)  The age of each facility is adjusted each July 1 to make
the facility one year older.

(iii)  The age is reduced for replacements, major
renovations, or additions placed into service since the facility
was built, as reported on the FRV Data Report, provided there
is sufficient documentation to support the historical changes.

(A)  If a facility adds new beds or replaces existing beds,
these beds are averaged into the age of the original beds to
arrive at the facility's age.  Bed additions and bed replacements
must be completed within a 24-month period and be reported on
an FRV Data Report for the reporting period used for the July
1 rate year.

(B)  If a facility completed a major renovation, the cost of
the project is represented by an equivalent number of new beds.

(I)  The renovation must have been completed during a 24-
month period and reported on an FRV Data Report for the
reporting period used for the July 1 rate year and be related to
the reasonable functioning of the nursing facility.  Renovations
unrelated to either the direct or indirect functioning of the
nursing facility shall not be used to adjust the facility's age.

(II)  The equivalent number of new beds is determined by
dividing the cost of the project by the accumulated depreciation
per bed of the facility's existing beds immediately before the
project.

(III)  The equivalent number of new beds is then subtracted
from the total actual beds.  The result is multiplied by the
difference in the year of the completion of the project and the
age of the facility, which age is based on the initial construction
year or the last reconstruction or renovation project.  The
product is then divided by the actual number of beds to arrive at
the number of years to reduce the age of the facility.

(b)  A nursing facility's fair rental value per diem is
calculated as follows:

As used in this subsection (b), "capital index" is the percent
change in the nursing home "Per bed or person, total cost" row

and "3/4" column as found in the two most recent annual R.S.
Means Building Construction Cost Data as adjusted by the
weighted average total city cost index for Salt Lake City, Utah.

(i)  The buildings and fixtures value per licensed bed is
$50,000, which is based upon a standard facility size of at least
450 square feet determined using the R.S. Means Building
Construction Cost Data adjusted by the weighted average total
city cost index for Salt Lake City, Utah.  To this $50,000 is
added 10% ($5,000) for land and 10% ($5,000) for movable
equipment.  Each nursing facility's total licensed beds are
multiplied by this amount to arrive at the "total bed value."  The
total bed value is trended forward by multiplying it by the
capital index and adding it to the total bed value to arrive at the
"newly calculated total bed value."  The newly calculated total
bed value is depreciated, except for the portion related to land,
at 1.50 percent per year according to the weighted age of the
facility.  The maximum age of a nursing facility shall be 35
years.  There shall be no recapture of depreciation.  The base
value per licensed bed is updated annually using the R.S. Means
Building Construction Cost Data as noted above.  Beginning
July 1, 2008, the 2007 base value per licensed bed is used for all
facilities, except facilities having completed a qualifying
addition, replacement or major renovation.  These qualifying
facilities have that year's base value per licensed bed used in
their FRV calculation until an additional qualifying addition,
replacement or major renovation project is completed and
reported, at which time the base value is updated again.

(ii)  A nursing facility's annual FRV is calculated by
multiplying the facility's newly calculated bed value times a
rental factor.  The rental factor is the sum of the 20-year
Treasury Bond Rate as published in the Federal Reserve
Bulletin using the average for the calendar year preceding the
rate year and a risk value of three percent.  Regardless of the
result produced in this subsection (ii), the rental factor shall not
be less than nine percent or more than 12 percent.

(iii)  The facility's annual FRV is divided by the greater of:
(A)  the facility's annualized actual resident days during the

cost reporting period; and
(B)  for rural providers, 65 percent of the annualized

licensed bed capacity of the facility and, for urban providers, 85
percent of the annualized licensed bed capacity of the facility.

(iv)  The FRV per diem determined under this fair rental
value system shall be no lower than $8.

(c)  A pass-through component of the rate is applied and is
calculated as follows:

(i)  The nursing facility's per diem real property tax and
real property insurance cost is determined by dividing the sum
of the facility's allowable real property tax and real property
insurance costs, as reported in the most recent FCP or FRV Data
Report, as applicable, by the facility's actual total patient days.

(ii)  For a newly constructed or newly certified facility that
has not submitted an FCP or FRV Data Report that would be
used in the rate period, the per diem real property tax and real
property insurance is the state average daily real property tax
and real property insurance cost of all facilities.

(8)  Newly constructed or newly certified facilities' case
mix component of the rate shall be paid using the average case
mix index.  This average case mix index remains in place until
sufficient MDS data exist for the facility to calculate the case
mix as described in R414-504-3(2).  At the following quarter's
rate setting, the Department shall issue a new case mix adjusted
rate.  The property payment to the facility is controlled by
R414-504-3(7).

(9)  An existing facility acquired by a new owner will
continue at the same case mix index and property cost payment
established for the facility under the previous ownership for the
remainder of the quarter.

(a)  The subsequent quarter's case mix index is established
using the prior ownership facility MDS data until sufficient



UAC (As of July 1, 2008) Printed:  September 4, 2008 Page 216

MDS data exist for the facility to calculate the case mix as
described in R414-504-3(2).

(b)  The property component is calculated for the facility at
the beginning of the next state fiscal year, as noted in R414-504-
3(7).

(10)  A sole community provider that is financially
distressed may apply for a payment adjustment above the case
mix index established rate.  The maximum increase will be 7.5%
above the average of the most recent Medicaid daily rate for all
Medicaid residents in all freestanding nursing facilities in the
state.  The maximum duration of this adjustment is for no more
than a total of 12 months per facility in any five-year period.

(a)  The application shall propose what the adjustment
should be and include a financial review prepared by the facility
documenting:

(i)  the facility's income and expenses for the past 12
months; and

(ii)  specific steps taken by the facility to reduce costs and
increase occupancy.

(b)  Financial support from the local municipality and
county governing bodies for the continued operation of the
facility in the community is a necessary prerequisite to an
acceptable application.  The Department, the facility and the
local governing bodies may negotiate the amount of the
financial commitment from the governing bodies, but in no case
may the local commitment be less than 50% of the state share
required to fund the proposed adjustment.  Any continuation of
the adjustment beyond 6 months requires a local commitment of
100% of the state share for the rate increase above the base rate.
The applicant shall submit letters of commitment from the
applicable municipality or county, or both, committing to make
an intergovernmental transfer for the amount of the local
commitment.

(i)  If the governmental agency receives donations in order
to provide the financial contribution, it must document that the
donations are "bona fide" as set forth in 42 CFR 433.54.

(c)  The Department may conduct its own independent
financial review of the facility prior to making a decision
whether to approve a different payment rate.

(d)  If the Department determines that the facility is in
imminent peril of closing, it may make an interim rate
adjustment for up to 90 days.

(e)  The Department's determination shall be based on
maintaining access to services and maintaining economy and
efficiency in the Medicaid program.

(f)  If the facility desires an adjustment for more than 90
days, it must demonstrate that:

(i)  the facility has taken all reasonable steps to reduce
costs, increase revenue and increase occupancy;

(ii)  despite those reasonable steps the facility is currently
losing money and forecast to continue losing money; and

(iii)  the amount of the approved adjustment will allow the
facility to meet expenses and continue to support the needs of
the community it serves, without unduly enriching any party.

(g)  If the Department approves an interim or other
adjustment, it shall notify the facility when the adjustment is
scheduled to take effect and how much contribution is required
from the local governing bodies.  Payment of the adjustment is
contingent on the facility obtaining a fully executed binding
agreement with local governing bodies to pay the contribution
to the Department.

(h)  The Department may withhold or deny payment of the
interim or other adjustment if the facility fails to obtain the
required agreement prior to the scheduled effective date of the
adjustment.

(11)  A provider may challenge the rate set pursuant to this
rule using the appeal in R410-14. This applies to which rate
methodology is used as well as to the specifics of
implementation of the methodology.  A provider must exhaust

administrative remedies before challenging rates in any other
forum.

(12)  In developing payment rates, the Department may
adjust urban and non-urban rates to reflect differences in urban
and non-urban labor costs.  The urban labor costs
reimbursement cannot exceed 106% of the non-urban labor
costs.  Labor costs are as reported on the most recent FCP but
do not include FCP-reported management, consulting, director,
and home office fees.

(13)  The Department reimburses swing beds, transitional
care unit beds, and small health care facility beds that are used
as nursing facility beds, using the prior calendar year state-wide
average of the daily nursing facility rate.

(14)  Withholding of Title XIX payments
(a)  The Department may withhold Title XIX payments

from providers if:
(i)  there is a shortage in a resident trust account managed

by the facility;
(ii)  the facility fails to submit a complete and accurate FCP

as required by Utah State Plan Attachment 4.19-D, Section 332;
(iii)  the facility fails to submit timely, accurate Minimum

Data Set (MDS) data;
(iv)  the facility owes money to the Division of Health Care

Financing because of an overpayment, nursing care facility
assessment, civil money penalty, or other offset; or

(v)  the facility fails to respond within ten business days to
requests for information relating to desk review or audit findings
relating to the facility's submitted FCP or FRV Data Report.

(b)  For ongoing operations, the Department will provide
notice before withholding payments.  The Department and
provider may negotiate a repayment schedule acceptable to the
Department for monies owed to the Department listed in
subsection (a)(iv).  The repayment schedule may not exceed 180
days.

(c)  When the Department rescinds withholding of
payments to a facility, it will resume payments according to the
regular claims payment cycle.

R414-504-4.  Quality Improvement Incentive.
(1)(a)  Upon federal approval of the Nursing Care Facilities

State Plan Amendment for the quality program outlined in this
subsection (1), funds in the amount of $1,000,000 shall be set
aside from the base rate budget annually to reimburse non-
ICF/MR facilities that have:

(i)  a quality improvement plan which includes the
involvement of residents and family;

(ii)  a process of assessing and measuring that plan;
(iii)  quarterly customer satisfaction surveys conducted by

an independent third-party;
(iv)  a plan for culture change along with an example of

how the facility has implemented culture change;
(v)  an employee satisfaction program; and
(vi)  no violations that are at an "immediate jeopardy"

level, as determined by the Department, at the most recent re-
certification survey and during the incentive period.

(b)  The Department shall distribute incentive payments to
qualifying facilities based on the proportionate share of the total
Medicaid patient days in qualifying facilities.  If a facility seeks
administrative review of the determination of a survey violation,
the incentive payment will be withheld pending the final
administrative adjudication.  If violations are found not to have
occurred at a severity level of "immediate jeopardy" or higher,
the incentive payment will be paid to the facility.  If the survey
findings are upheld, the remaining incentive payments will be
distributed to all qualifying facilities.

(c)  A facility that receives a substandard quality of care
level F, H, I, J, K, or L during the July 1 through June 30
incentive period is eligible for only 50% of the possible payout.
A facility receiving substandard quality of care level F, H, I, J,
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K, or L in more than one survey during the July 1 through June
30 incentive period is ineligible for payout under this incentive.

(2)  Upon federal approval of the Nursing Care Facilities
State Plan Amendment for the quality program outlined in this
subsection (2) and in addition to the above incentive, funds in
the amount of $4,275,900 shall be set aside from the base rate
budget in state fiscal year 2009 for use in state fiscal year 2009
for the following quality improvement initiatives:

(a)  Incentive for facilities to purchase or enhance nurse
call systems.  Qualifying Medicaid providers may receive up to
$390.51 for each Medicaid certified bed.  The Medicaid
certified bed count used for each facility for this incentive is the
count in the facility as of July 1, 2008.

(i)  Qualifying criteria include the following:
(A)  The nurse call system that is compliant with approved

"Guidelines for Design and Construction of Health Care
Facilities."

(B)  The nurse call system does not primarily use overhead
paging; rather a different type of paging system is used.  The
paging system could include pagers, cell phones, Personal
Digital Assistant devices, hand-held radio, etc.  If radio
frequency systems are used, consideration should be given to
electromagnetic compatibility between internal and external
sources.

(C)  The nurse call system shall be designed so that a call
activated by a resident will initiate a signal distinct from the
regular staff call system and that can be turned off only at the
resident's location.

(D)  The signal shall activate an annunciator panel or
screen at the staff work area or other appropriate location, and
either a visual signal in the corridor at the resident's door or
other appropriate location, or staff pager indicating the calling
resident's name and/or room location, and at other areas as
defined by the functional program.

(E)  The nurse call system must be capable of tracking and
reporting response times, such as the length of time from the
initiation of the call to the time a nurse enters the room and
answers the call.

(ii)  A facility must purchase and implement the nurse call
system on or after July 1, 2006, and no later than June 8, 2009.

(iii)  A facility, with its application, must submit a detailed
description of the functionality of the nurse call system, attesting
to its meeting all of the above criteria.

(iv)  A facility, with its application, must submit detailed
supporting documentation of its nurse call system costs,
installation and training costs.

(v)  A facility, with its application, must submit proof of
purchase that includes receipts and invoices.

(vi)  The Department must receive the application form and
all supporting documentation no later than June 8, 2009, for
consideration under this incentive.  Failure to include all
required supporting documentation precludes a facility from
qualification.

(b)  Incentive for facilities to purchase new patient lift
systems.  Qualifying Medicaid providers may receive up to $90
for each Medicaid certified bed.  The Medicaid certified bed
count used for each facility for this incentive is the count in the
facility as of July 1, 2008.

(i)  To qualify, a facility must, at a minimum, purchase one
new normal duty patient lift capable of lifting patients weighing
up to 450 pounds and one new heavy duty patient lift capable of
lifting patients weighing up to 1,000 pounds; or, two new heavy
duty patient lifts capable of lifting patients weighing up to 1,000
pounds.

(ii)  A facility, with its application, must submit a detailed
description of the lifts purchased.

(iii)  The patient lifts must be purchased and installed on or
after July 1, 2007, and no later than June 8, 2009.

(iv)  A facility, with its application, must submit proof of

purchase that includes receipts and invoices.
(v)  The Department must receive the application form and

all supporting documentation no later than June 8, 2009, for
consideration under this incentive.  Failure to include all
required supporting documentation precludes a facility from
qualification.

(c)  Incentive for facilities to purchase new patient bathing
systems.  Qualifying Medicaid providers may receive up to $110
for each Medicaid certified bed.  The Medicaid certified bed
count used for each facility for this incentive is the count in the
facility as of July 1, 2008.

(i)  To quality, a facility must, at a minimum, purchase one
new side-entry bathing system that allows the resident to enter
the bathing system without having to step over or be lifted into
the bathing area.

(ii)  A facility, with its application, must submit a detailed
description of the bathing system purchased.

(iii)  The bathing system must be purchased and installed
on or after July 1, 2007, and no later than June 8, 2009.

(iv)  A facility, with its application, must submit proof of
purchase that includes receipts and invoices.

(v)  The Department must receive the application form and
all supporting documentation no later than June 8, 2009, for
consideration under this incentive.  Failure to include all
required supporting documentation precludes a facility from
qualification.

(d)  Applications and all supporting documentation must
be received by June 8, 2009, for consideration.

(e)  A facility must clearly mark and organize all
supporting documentation to facilitate review by Department
staff.

(f)  A facility may not receive more than its documented
costs under these incentive programs.

R414-504-5.  Reimbursement for Intermediate Care
Facilities for the Mentally Retarded.

The following principles apply to the payment of
community-based intermediate care facilities for the mentally
retarded (ICF/MRs) that are licensed under Utah Code 26-21-
13.5:

(1)  The Department pays approximately 93% of the
aggregate payments to ICF/MRs based on a prospective flat rate
established in Utah State Plan Attachment 4.19-D.  The
Department pays the balance as a property cost component
calculated by the Fair Rental Value system pursuant to R414-
504-3.

(2)(a)  The Department shall set aside $200,000 annually
from the base rate budget for incentives to facilities that have:

(i)  a meaningful quality improvement plan;
(ii)  a demonstrated means to measure that plan; and
(iii)  quarterly customer satisfaction surveys conducted by

an independent third-party.
(b)  In addition to meeting the requirements under (a), the

facility must have had no violations, as determined by the
Department, that are at an "immediate jeopardy" level at the
most recent re-certification survey and during the incentive
period.

(c)  The Department shall distribute incentive payments to
qualifying facilities based on the proportionate share of the total
Medicaid patient days in qualifying facilities.

(d)  If a facility seeks administrative review of a survey
violation, the incentive payment will be withheld pending the
final administrative determination.  If violations are found not
to have occurred at a severity level of "immediate jeopardy" or
higher, the incentive payment will be paid to the facility.  If the
survey findings are upheld, the Department shall distribute the
remaining incentive payments to all qualifying facilities.

KEY:  Medicaid
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R414.  Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-508.  Requirements for Transfer of Bed Licenses.
R414-508-1.  Introduction and Authority.

(1)  This rule implements requirements that a Medicaid
certified nursing care facility program must meet to transfer
licensed bed capacity for Medicaid certified beds to another
entity.

(2)  Sections 26-18-3 and 26-18-505 authorize this rule.

R414-508-2.  Definitions.
As used in this rule:
(1)  "Bureau of Health Facility Licensing, Certification and

Resident Assessment" (BHFLCRA) within the Department of
Health is the entity that evaluates nursing care facilities to
comply with state and federal regulations.

(2)  "Bed License" is the state authorization given by
BHFLCRA to provide nursing care facility services to an
individual resident.  BHFLCRA only issues licenses to a nursing
care facility program to provide services for several individuals.
The number of individuals for which a nursing care facility
program can provide service equals the total licensed beds held
by the licensee.

(3)  "Current Owner" is any one of or combination of the
following: owner of a building from which a nursing care
facility program operates, owner of land on which a nursing care
facility program operates, owner of a nursing care facility
program licensed by the BHFLCRA, owner of Medicaid
certification, lessor of the building, lessor of the land, mortgagor
of the building, mortgagor of the land, the management team
responsible for executing the operations of a nursing care
facility program, a holder of a lien security interest in the land,
a holder of a lien security interest in the building, and a holder
of a lien security interest in the business operation.

(4)  "Medicaid Certification" is the authorization to provide
services outlined in the Medicaid State Plan in accordance with
Section R414-27-1;

(5)  "Transfer" is a change of ownership due to sale, lease,
or mortgage.

(6)  "Transfer Agreement" is a contract for a transfer of bed
licenses.

R414-508-3.  Bed License Transfer Requirements.
(1)  A nursing care facility program must meet the

requirements of Section R414-27 to fulfill the transfer
requirements found in Subsection 26-18-505(2).

(2)  Pursuant to Subsection 26-18-505(2), a nursing care
facility program must demonstrate its intent to transfer bed
licenses by providing written notice to the Division of Health
Care Financing 30 calendar days before the effective date of the
transfer under the agreement.  The notice must include the
following:

(a)  the number of bed licenses that the nursing care facility
program intends to transfer;

(b)  the effective date of the transfer;
(c)  the identity and physical location of the entity receiving

the transferred bed licenses;
(d)  a notarized statement from all current owners

acknowledging and consenting to the transfer of the bed
licenses; and

(e)  a request to de-license and de-certify the number of
transferred licensed beds from the transferring nursing care
facility as of the effective transfer date in the transfer agreement.

R414-508-4.  Bed License Receiving Requirements.
Pursuant to Subsection 26-18-505(3), an entity that

receives bed licenses from a nursing care facility program must
provide written notice to the Division of Health Care Financing
within 14 calendar days of seeking Medicaid certification.  The

notice must include the following:
(1)  the total number of bed licenses for which it will seek

Medicaid certification, which may not exceed the total number
of bed licenses received multiplied by a conversion factor of 0.7
and rounded down to the lowest integer as provided in
Subsection 26-18-505(3)(c); and

(2)  the identity of the nursing care facility program from
which the bed licenses were transferred.

R414-508-5.  Expiration and Forfeiture of Bed Licenses.
Pursuant to Subsection 26-18-505(2), if the receiving

entity does not obtain Medicaid certification within three years
of the effective date of the transfer, the transferred bed licenses
expire and the receiving entity forfeits the bed licenses available
through the transfer.  The transferring nursing care facility
program does not regain any right to the transferred beds that
have expired.

KEY:  Medicaid
July 1, 2008 26-1-3

26-18-505
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R426.  Health, Health Systems Improvement, Emergency
Medical Services.
R426-5.  Statewide Trauma System Standards.
R426-5-1.  Authority and Purpose.

(1)  Authority - This rule is established under Title 26,
Chapter 8a, Part 2A, Statewide Trauma System, which
authorizes the Department to:

(a)  establish and actively supervise a statewide trauma
system;

(b)  establish, by rule, trauma center designation
requirements and model state guidelines for triage, treatment,
transport and transfer of trauma patients to the most appropriate
health care facility; and

(c)  designate trauma care facilities consistent with the the
trauma center designation requirements and verification process.

(2)  This rule provides standards for the categorization of
all hospitals and the voluntary designation of Trauma Centers to
assist physicians in selecting the most appropriate physician and
facility based upon the nature of the patient's critical care
problem and the capabilities of the facility.

(3)  It is intended that the categorization process be
dynamic and updated periodically to reflect changes in national
standards, medical facility capabilities, and treatment processes.
Also, as suggested by the Utah Medical Association, the
standards are in no way to be construed as mandating the
transfer of any patient contrary to the wishes of his attending
physician, rather the standards serve as an expression of the type
of facilities and care available in the respective hospitals for the
use of physicians requesting transfer of patients requiring skills
and facilities not available in their own hospitals.

R426-5-2.  Trauma System Advisory Committee.
(1)  The trauma system advisory committee, created

pursuant to 26-8a-251, shall:
(a)  be a broad and balanced representation of healthcare

providers and health care delivery systems; and
(b)  conduct meetings in accordance with committee

procedures established by the Department and applicable
statutes.

(2)  The Department shall appoint committee members to
serve terms from one to four years.

(3)  The Department may re-appoint committee members
for one additional term in the position initially appointed by the
Department.

(4)  Causes for removal of a committee member include the
following:

(a)  more than two unexcused absences from meetings
within 12 calendar months;

(b)  more than three excused absences from meetings
within 12 calendar months;

(c)  conviction of a felony; or
(d)  change in organizational affiliation or employment

which may affect the appropriate representation of a position on
the committee for which the member was appointed.

R426-5-3.  Trauma Center Categorization Guidelines.
The Department adopts as criteria for Level I, Level II,

Level III, and Pediatric trauma center designation, compliance
with national standards published in the American College of
Surgeons document: Resources for Optimal Care of the Injured
Patient 2006.  The Department adopts as criteria for Level IV
and Level V trauma center designation the American College of
Surgeons document: Resources for Optimal Care of the Injured
Patient 1999, except that a Level V trauma center need not have
a general surgeon on the medical staff and may be staffed by
nurse practitioners or certified physician assistants.

R426-5-4.  Trauma Review Committee.
(1) The Department shall appoint a Trauma Review

Committee.  The committee shall annually evaluate trauma
centers and applicants for compliance to standards set in R426-
5-2 for verification.  The committee shall report results to the
Department.  The committee shall be composed of the following
persons:

(a) one surgeon, knowledgeable in trauma;
(b) one emergency physician;
(c) one nurse;
(d) one hospital administrator; and
(e) one Department representative.
(2) With the exception of the Department representative,

tenure shall be three years.  Initial appointments for the
physicians, nurse and hospital administrator shall be for three,
two and one year(s), respectively. Committee members may be
reappointed. A physician representative shall serve as committee
chair.

(3)  Trauma Review Committee members shall not review
their own hospitals.  When this situation arises, the Department
shall appoint a temporary alternate member.

R426-5-5.  Trauma Center Categorization Process.
The Department shall:
(1)  Develop a survey document based upon the Trauma

Center Criteria described in R426-5.
(2)  Periodically survey all Utah hospitals which provide

emergency trauma care to determine the maximum level of
trauma care which each is capable of providing.

(3)  Disseminate survey results to all Utah hospitals, and as
appropriate, to state EMS agencies.

R426-5-6.  Trauma Center Designation Process.
(1)  Hospitals wishing designation recognition shall

complete a Department application as outlined in R426-5-7.
(2)  The Department shall, upon receipt of the completed

application and appropriate fees, verify compliance to the
designation level sought in accordance with protocols
established by the department.

(3)  Trauma centers shall be designated for a period of
three years unless the designation is rescinded by the
Department for non-compliance to standards set forth in R426-
5-7.

(4) The Department shall disseminate a list of designated
trauma centers to all Utah hospitals, and state EMS agencies,
and as appropriate, to hospitals in nearby states which refer
patients to Utah hospitals.

R426-5-7.  Trauma Center Verification Process.
(1)  All designated Trauma Centers desiring to remain

designated, shall apply for verification by submitting the
following information to the Department at least six months
prior to the anniversary date of initial designation:

(a)  A completed and signed application and appropriate
fees for trauma center verification;

(b)  A letter from the hospital administrator of continued
commitment to comply with current trauma center designation
standards as applicable to the applicant's designation level;

(c)  The data specified under R426-5-8;
(d)  The minutes of pertinent hospital committee meetings

for the previous year as specified by the Trauma Review
Subcommittee, for example, trauma conferences, surgical
morbidity and mortality meetings, emergency department or
trauma death audits.

(e)  A brief narrative report of trauma outreach education
activities for the previous year;

(f)  A brief narrative report of trauma research activities for
the previous year including protocols and publications.

(2)  All trauma centers desiring to apply for verification
shall submit the required application and appropriate fees to the
Department no later than January 1.
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(3)  Upon receipt of a verification application from the
Department, accompanied by the information specified under
R426-5-7(1)(a) through (f), the Trauma Review Committee shall
conduct a review and report the results to the Department.

(4)  Every three years, the Level I and II Trauma Centers
must submit written documentation detailing the results of an
American College of Surgeons site visit.

(5)  Every three years from the date of initial designation or
from a date specified by the Department, the Trauma Review
Subcommittee shall conduct a formal site visit for each
designated Level III, IV, or V trauma center and report the
results to the Department.

(6)  The Department and the Trauma Review Committee
may conduct activities with any designated trauma center to
verify compliance with designation requirements which may
include:

(a)  Site visits to observe, unannounced, an actual trauma
resuscitation, including the care and treatment of a trauma
patient.

(b)  Interview or survey prehospital care providers who
frequent the trauma center, to ascertain that the pledged level of
trauma care commitment is being maintained by the trauma
center.

R426-5-8.  Data Requirements for an Inclusive Trauma
System.

(1)  All hospitals shall collect, and quarterly submit to the
Department, Trauma Registry information necessary to maintain
an inclusive trauma system.  The Department shall provide
funds to hospitals, excluding designated trauma centers, for the
data collection process.  The inclusion criteria for a trauma
patient are as follows:

(a)  ICD9 Diagnostic Codes between 800 and 959.9
(trauma); and

(b)  At least one of the following patient conditions:
admitted to the hospital for 24 hours or longer; transferred

in or out of your hospital via EMS transport (including air
ambulance); death resulting from the traumatic injury
(independent of hospital admission or hospital transfer status; all
air ambulance transports (including death in transport and
patients flown in but not admitted to the hospital).

(c)  Exclusion criteria are ICD9 Diagnostic Codes:
930-939.9 (foreign bodies)
905-909.9 (late effects of injury)
910-924.9 (superficial injuries, including blisters,

contusions, abrasions, and insect bites)
The information shall be in a standardized electronic

format specified by the Department which includes:
(i)  Demographics:
Database Record Number
Institution ID number
Medical Record Number
Social Security Number
Patient Home Zip Code
Sex
Date of Birth
Age Number and Units
Patient's Home Country
Patient's Home State
Patient's Home County
Patient's Home City
Alternate Home Residence
Race
Ethnicity
(ii)  Injury:
Date of Injury
Time of Injury
Blunt, Penetrating, or Burn Injury
Cause of Injury Description

Cause of Injury Code
Work Related Injury (y/n)
Patient's Occupational Industry
Patient's Occupation
Primary E-Code
Location E-Code
Additional E-Code
Incident Location Zip Code
Incident State
Incident County
Incident City
Protective Devices
Child Specific Restraint
Airbag Deployment
(iii)  Prehospital:
Name of EMS Service
Transport Origin Scene or Referring Facility
Trip Form Obtained (y/n)
EMS Dispatch Date
EMS Dispatch Time
EMS Unit Arrival on Scene Date
EMS Unit Arrival on Scene Time
EMS Unit Scene Departure Date
EMS Unit Scene Departure Time
Transport Mode
Other Transport Mode
Initial Field Systolic Blood Pressure
Initial Field Pulse Rate
Initial Field Respiratory Rate
Initial Field Oxygen Saturation
Initial Field GCS-Eye
Initial Field GCS-Verbal
Initial Field GCS-Motor
Initial Field GCS-Total
Inter-Facility Transfer
(iv)  Referring Hospital:
Transfer from Another Hospital (y/n)
Name or Code
Arrival Date
Arrival Time
Discharge Date
Discharge time
Transfer Mode
Admitted or ER
Procedures
Pulse
Capillary Refill
Respiratory Rate
Respiratory Effort
Blood Pressure
Eye Movement
Verbal Response
Motor Response
Glascow Coma Score Total
Revised Trauma Score Total
(v)  Emergency Department Information:
Mode of Transport
Arrival Date
Arrival Time
Discharge Time
Discharge Date
Initial ED/Hospital Pulse Rate
Initial ED/Hospital Temperature
Initial ED/Hospital Respiratory Rate
Initial ED/Hospital Respiratory Assistance
Initial ED/Hospital Oxygen Saturation
Initial ED/Hospital Systolic Blood Pressure
Initial ED/Hospital GCS-Eye
Initial ED/Hospital GCS-Verbal
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Initial ED/Hospital GCS-Motor
Initial ED/Hospital GCS-Total
Initial ED/Hospital GCS Assessment Qualifiers
Revised Trauma Score Total
Alcohol Use Indicator
Drug Use Indicator
ED Discharge Disposition
ED Death
ED Discharge Date
ED Discharge Time
(vi)  Emergency Department Treatment:
Procedures Done (pick list)
Paralytics used prior to GCS (y/n)
(vii)  Admission Information:
Admit from ER or Direct Admit
Admitted from what Source
Time of Hospital Admission
Date of Hospital Admission
Hospital Procedures
Hospital Procedure Start Date
Hospital Procedure Start Time
(viii)  Hospital Diagnosis:
ICD9 Diagnosis Codes
Injury Diagnoses
Co-Morbid Conditions
AIS Score for Diagnosis (calculated)
Injury Severity Score
(ix)  Quality Assurance Indicators:
Hospital Complications
(x)  Outcome:
Discharge Time
Discharge Date
Total Days Length of Stay
Total ICU Length of Stay
Total Ventilator Days
Disposition from Hospital
Destination Facility
(xi)Charges:
Payment Sources

R426-5-9.  Noncompliance to Standards.
(1)  The Department may warn, reduce, deny, suspend,

revoke, or place on probation a facility designation , if the
Department finds evidence that the facility has not been or will
not be operated in compliance to standards adopted under R426-
5.

(2)  A hospital, clinic, health care provider, or health care
delivery system may not profess or advertise to be designated as
a trauma center if the Department has not designated it as such
pursuant to this rule.

R426-5-10.  Statutory Penalties.
A person who violates this rule is subject to the provisions

of Title 26, Chapter 23, which provides for a civil money
penalty of up to $5,000 per violation or a Class B misdemeanor
on the first offense and a Class A misdemeanor on a subsequent
offense.

KEY:  emergency medical services, trauma, reporting
June 4, 2008 26-8a-252
Notice of Continuation July 18, 2007
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R426.  Health, Health Systems Improvement, Emergency
Medical Services.
R426-8.  Emergency Medical Services Per Capita Grants
Program Rules.
R426-8-1.  Authority and Purpose.

(1)  This rule is established under Title 26 chapter 8a.
(2)  The purpose of this rule provides guidelines for the

equitable distribution of per capita grant funds specified under
the Emergency Medical Services Grants Program.

R426-8-2.  Eligibility.
(1)  Per capita grants are available only to licensed EMS

ambulance and paramedic services, and designated first response
unit and dispatch providers that are:

(a)  agencies or political subdivisions of local or state
government or incorporated non-profit entities; or

(b)  for-profit emergency medical service providers that are
the primary emergency medical service provider for a service
area.

(2)(a)  A for-profit emergency medical service provider is
a primary emergency medical service provider in a geographical
service area if it is licensed for and provides service at a higher
level than the public or non-profit provider;

(b)  The levels of emergency medical service providers are
in this rank order:

(A)  Paramedic rescue;
(B)  Paramedic ambulance;
(C)  EMT-Intermediate;
(D)  EMT-IV; and
(E)  EMT-Basic.
(c)  Paramedic interfacility transfer ambulance, EMT-

Interfacility ambulance transport, or paramedic tactical rescue
units are not eligible for per capita funding because they cannot
be the primary emergency medical services provider for a
geographical service area.

(3)  Grantees must be in compliance with the EMS Systems
Act and all EMS rules during the grant period.  If a potential
grantee owes the Department money, and the grantee's account
is more than six months old, the Department may withhold
payment of grant funds until such account is paid in full.

R426-8-3.  Grant Implementation.
(1)  Per Capita grants are available for use specifically

related to the provision of emergency medical services.
(2)  Grant awards are effective on July 1 and must be used

by June 30 of the following year.  No extensions will be given.
(3)  Grant funding is on a reimbursable basis after

presentation of documentation of expenditures which are in
accordance with the approved grant awards budget.

(4)  No matching funds are required for per capita grants.
(5)  Per capita funds may be used as matching funds for

competitive grants.

R426-8-4.  Application and Award Formula.
(1)  Grants are available to eligible providers that complete

a grant application by the deadline established annually by the
Department.

(2)  Agency applicants shall certify agency personnel
rosters as part of the grant application process.

(a)  A certified individual who works for both a public and
a for-profit agency may be credited only to the public or non-
profit licensee or designee.

(b)  Certified individuals may be credited for only one
agency per county.  However, if a dispatcher is also an EMT,
EMT-I, EMT-IA, or paramedic, the dispatcher may be credited
to one agency as a dispatcher and one agency as an EMT, EMT-
I, EMT-IA, or paramedic.

(c)  Certified individuals who work for providers that cover
multiple counties may be credited only for the county where the

certified person lives.
(d)  The Department shall determine the amounts of the per

capita grants by prorating available funds on a per capita basis
by county.

(3)  The Department shall allocate funds to licensed and
designated ambulance and paramedic providers, designated
dispatch agencies and designated first response units by using
the following point totals for their personnel: certified
Dispatchers = 1; certified Basic EMTs and EMT-IVs = 2;
certified Intermediate EMTs = 3; and certified Paramedics = 4.
The number of certified personnel is based upon the personnel
rosters of each licensed EMS provider, designated dispatch
agency and designated first response unit as of January 1
immediately prior to the grant year, which begins July 1.

KEY:  emergency medical services
June 5, 2008 26-8a
Notice of Continuation January 24, 2006
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R426.  Health, Health Systems Improvement, Emergency
Medical Services.
R426-15.  Licensed and Designated Provider Operations.
R426-15-100.  Authority and Purpose.

This rule is established under Title 26, Chapter 8a.  It
establishes standards for the operation of EMS providers
licensed or designated under the provisions of the Emergency
Medical Services System Act.

R426-15-200.  Staffing.
(1)  EMT ground ambulances, while providing ambulance

services, shall have the following minimum complement of
personnel:

(a)  two attendants, each of whom is a certified EMT-Basic,
EMT-Intermediate, EMT-Intermediate Advanced, or Paramedic.

(b)  a driver, 18 years of age or older, who is the holder of
a valid driver's license.  If the driver is also an EMT-Basic,
EMT-Intermediate, EMT-Intermediate Advanced, or Paramedic,
the driver qualifies as one of the two required attendants.

(c)  EMT ground ambulance services authorized by the
Department to provide Intermediate or Intermediate Advanced
services shall assure that at least one EMT-Intermediate or
EMT-Intermediate Advanced responds on each call along with
another certified EMT.

(d)  if on-line medical control determines the condition of
the patient to be "serious or potentially critical," at least one
paramedic shall accompany the patient on board the ambulance
to the hospital, if a Paramedic rescue is on scene.

(e)  if on-line medical control determines the condition of
the patient to be "critical," the ambulance driver and two
Paramedics shall accompany the patient on board the ambulance
to the hospital, if Paramedics are on scene.

(2)  Quick response units, while providing services, shall
have the following minimum complement of personnel:

(a)  one attendant, who is an EMT-Basic, EMT-
Intermediate, EMT-Intermediate Advanced, or Paramedic.

(b)  quick response units authorized by the Department to
provide Intermediate services shall assure that at least one EMT-
Intermediate, EMT Intermediate Advanced or Paramedic
responds on each call.

(3)  Paramedic ground ambulance or rescue services shall
have the following minimum complement of personnel:

(a)  staffing at the scene of an accident or medical
emergency shall be no less than two persons, each of whom is
a Paramedic;

(b)  a paramedic ground ambulance service, while
providing paramedic ambulance services, shall have:

(i)  a driver, 18 years of age or older, who is the holder of
a valid driver's license;

(ii)  if on-line medical control determines the condition of
the patient as "serious or potentially critical," a minimum
staffing of one Paramedic, and one EMT-Basic, EMT-
Intermediate, or EMT Intermediate Advanced; and

(iii)  if on-line medical control determines the condition of
the patient as "critical," a minimum staffing of an ambulance
driver and two Paramedics.

(4)  Paramedic inter-facility transfer services shall have the
following minimum complement of personnel:

(a)  if the physician describes the condition of the patient
as "serious or potentially critical," minimum staffing shall be
one Paramedic, and one EMT-Basic, EMT-Intermediate, or
EMT-Intermediate Advanced;

(b)  if the physician describes the condition of the patient
as "critical," minimum staffing shall be two Paramedics and an
ambulance driver.

(5)  Each licensee shall maintain a personnel file for each
certified individual.  The personnel file must include records
documenting the individual's qualifications, training,
certification, immunizations, and continuing medical education.

(6)  An EMT or Paramedic may only perform to the service
level of the licensed or designated service, regardless of the
certification level of the EMT or Paramedic.

R426-15-201.  Vehicle Permit.
(1)  EMS provider organizations that operate vehicles that

Section 26-8a-304 requires to have a permit must annually
obtain a permit and display a permit decal for each of its
vehicles used in providing the service.

(2)  The Department shall issue annual permits for vehicles
used by licensees only if the new or replacement ambulance
meets the:

(a)  Federal General Services Administration Specification
for ground ambulances as of the date of manufacture; and

(b)  equipment and vehicle supply requirements.
(3)  The Department may give consideration for a variance

from the requirements of Subsection (2) to communities with
limited populations or unique problems for purchase and use of
ambulance vehicles.

(4)  The permittee shall display the permit decal showing
the expiration date and number issued by the Department on a
publicly visible place on the vehicle.

(5)  Permits and decals are not transferrable to other
vehicles.

R426-15-202.  Permitted Vehicle Operations.
(1)  Ambulance licensees shall notify the Department of the

permanent location or where the vehicles will be staged if using
staging areas.  The licensee shall notify the Department in
writing whenever it changes the permanent location for each
vehicle.

(2)  Vehicles shall be maintained on a premises suitable to
make it available for immediate use, in good mechanical repair,
properly equipped, and in a sanitary condition.

(3)  Each ambulance shall be maintained in a clean
condition with the interior being thoroughly cleaned after each
use in accordance with OSHA standards.

(4)  Each ambulance shall be equipped with adult and child
safety restraints and to the point practicable all occupants must
be restrained.

R426-15-203.  Vehicle Supply Requirements.
(1)  In accordance with the licensure or designation type

and level, the permittee shall carry on each permitted vehicle the
minimum quantities of supplies, medications, and equipment as
described in this subsection.  Optional items are marked with an
asterisk.

EQUIPMENT AND SUPPLIES FOR BASIC QUICK
RESPONSE

2  Blood pressure cuffs, one adult, one pediatric
2  Stethoscopes, one adult and one pediatric or

combination
2  Heavy duty shears
2  Universal sterile dressings, 9"x5", 10"x8", 8"x9", or

equivalent
12  Gauze pads, sterile, 4"x4"
8  Bandages, self-adhering, soft roller type, 4"x5 yards or

equivalent
2  Rolls of tape
4  Cervical collars, one adult, one child, one infant, plus

one other size
2  Triangular bandages
2  Boxes of gloves, one box non-sterile and one box latex

free or equivalent
1  Portable jump kit stocked with appropriate medical

supplies
AIRWAY EQUIPMENT AND SUPPLIES
1  Portable or fixed suction, with wide bore tubing and

rigid pharyngeal suction tip
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2  Bag mask ventilation units, one adult, one pediatric, with
adult, child, and infant size masks

1  Baby syringe, bulb type, separate from the OB kit
3  Oropharyngeal airways, with one adult, one child, and

one infant size
3  Nasopharyngeal airways, one adult, one child, and one

infant
2  Non-rebreather or partial non-rebreather oxygen masks,

one adult and one pediatric
1  Nasal cannula, adult
1  Portable oxygen apparatus, capable of metered flow with

adequate tubing
AUTOMATIC DEFIBRILLATOR EQUIPMENT AND

SUPPLIES
1  Defibrillator, automatic portable battery operated, per

vehicle or response unit
2  Sets of electrode pads for defibrillation
REQUIRED DRUGS
650mg Aspirin
2  Epinephrine auto-injectors, one standard and one junior

(Preloaded syringes with age appropriate dosage of epinephrine
1:1000 is an acceptable substitute for auto-injectors)

2  Concentrated oral glucose tubes or equivalent
50 Grams Activated Charcoal
OPTIONAL DRUGS
Acetaminophen elixir 160mg/5ml
Nerve Antidote Kits (Mark I Kits or DuoDote)
EQUIPMENT AND SUPPLIES FOR AN

INTERMEDIATE QUICK RESPONSE
2  Blood pressure cuffs, one adult, one pediatric
2  Stethoscopes, one adult and one pediatric or

combination
2  Heavy duty shears
2  Universal sterile dressings, 9"x5", 10"x8", 8"x9", or

equivalent
12  Gauze pads, sterile, 4"x4"
8  Bandages, self-adhering, soft roller type, 4"x5 yards or

equivalent
2  Rolls of tape
4  Cervical collars, one adult, one child, one infant, plus

one other size
2  Triangular bandages
2  Boxes of gloves, one box non-sterile and one box latex

free or equivalent
2  Concentrated oral glucose tubes or equivalent
1  Portable jump kit stocked with appropriate medical

supplies
1  Glucose measuring device
AIRWAY EQUIPMENT AND SUPPLIES
1  Portable or fixed suction, with wide bore tubing and

rigid pharyngeal suction tip
2  Bag mask ventilation units, one adult, one pediatric, with

adult, child, and infant size masks
1  Baby syringe, bulb type, separate from the OB kit
3  Oropharyngeal airways, with one adult, one child, and

one infant size
3  Nasopharyngeal airways, one adult, one child, and one

infant
2  O2 masks, non-rebreather or partial non-rebreather, one

adult and one pediatric
1  Nasal cannula, adult
1  Portable oxygen apparatus, capable of metered flow with

adequate tubing
2  Small volume nebulizer container for aerosol solutions
1  Laryngoscope with batteries curved and straight blades

with bulbs and two extra batteries and two extra bulbs*
1  Water based lubricant, one tube or equivalent*
7  Endotracheal tubes, one each: cuffed 8, 7.5, 7, 6,

uncuffed 5, 4, 3*

2  Stylets, one adult and one pediatric*
1  Device for securing the endotracheal tube*
2  Endotracheal tube confirmation device*
2  Flexible sterile endotracheal suction catheters from 5-12

french*
2  Oro-nasogastric tubes, one adult, and one pediatric *
AUTOMATIC DEFIBRILLATOR EQUIPMENT AND

SUPPLIES
1  Defibrillator, automatic portable battery operated, per

vehicle or response unit
2  Sets of electrode pads for defibrillation
IV SUPPLIES
10  Alcohol or Iodine preps
2  IV start kits or equivalent
12  Over-the-needle catheters, two each, sizes 14g, 16g,

18g, 20g, 22g and 24g
2  Arm boards, two different sizes
2  IV tubings with micro drip chambers
3  IV tubings with standard drip chambers
5  Extension tubings
4  Syringes, one 30 or 60cc, one 10cc, one 5cc, and one

3cc
1  Sharps container
1  Safety razor
1  Vacutainer holder
4  Vacutainer tubes
REQUIRED DRUGS
2  25gm Activated Charcoal
1  2.5mg premixed Albuterol Sulfate
2  Atropine Sulfate 1mg each
2 25gm preload Dextrose 50% or Glucagon (must have at

least 1 D50)
1  1cc (1mg/1cc)  Epinephrine 1:1,000
2  Epinephrine 1:10,000 1mg each
2  Naloxone HCL 2mg each
1  bottle 0.4mg Nitroglycerine (tablets or spray)
650mg Aspirin
4,000cc Ringers Lactate or Normal Saline
OPTIONAL DRUGS
Acetaminophen elixirer 160mg/5ml
Nerve Agent Antidote kits (Mark I Kits or DuoDote)
CyanoKit
EQUIPMENT AND SUPPLIES FOR A BASIC

AMBULANCE
2  Blood pressure cuffs, one adult, one pediatric
2  Stethoscopes, one adult and one pediatric or

combination
2  Pillows, with vinyl cover or single use disposable

pillows
2  Emesis basins, emesis bags, or large basins
1  Fire extinguisher, with current inspection sticker, of the

dry chemical type with a rating of 2A10BC or halogen
extinguisher of minimum weight 2.5 - 10 pounds

2  Head immobilization devices or equivalent
2  Lower extremity traction splints or equivalent, one adult

and one pediatric
2  Non-traction extremity splints, one upper, one lower, or

PASG pants
2  Spine boards, one short and one long (Wood must be

coated or sealed)
2  Heavy duty shears
2  Urinals, one male, one female, or two universal
1  Printed Pediatric Reference Material
2  Blankets
2  Sheets
6  Towels
2  Universal sterile dressings, 9"x5", 10"x8", 8"x9", or

equivalent
12  Gauze pads, sterile, 4"x4"
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8  Bandages, self-adhering, soft roller type, 4"x5 yards or
equivalent

2  Rolls of tape
4  Cervical collars, one adult, one child, one infant, plus

one other size
2  Triangular bandages
2  Boxes of gloves, one box non-sterile and one box latex

free or equivalent
1  Obstetrical kit, sterile
2  Occlusive sterile dressings or equivalent
1  Car seat, approved by Federal Safety standard
1  Portable jump kit stocked with appropriate medical

supplies
2  Preventive T.B. transmission masks
2  Protective eye wear (goggles or face shields)
2  Full body substance isolation protection, or one for each

crew member
1  Thermometer or equivalent
1  Water based lubricant, one tube or equivalent
2  Biohazard bags
1  Disinfecting agent for cleaning vehicle and equipment of

body fluids
1  Glucose measuring device
AIRWAY EQUIPMENT AND SUPPLIES
1  Portable or fixed suction, with wide bore tubing and

rigid pharyngeal suction tip
2  Bag mask ventilation units, one adult, one pediatric, with

adult, child, and infant size masks
1  Baby syringe, bulb type, separate from the OB kit
3  Oropharyngeal airways, with one adult, one child, and

one infant size
3  Nasopharyngeal airways, one adult, one child, and one

infant
4  Non-rebreather or partial non-rebreather oxygen masks,

two adult and two pediatric
2  Nasal cannulas, adult
1  Portable oxygen apparatus, capable of metered flow with

adequate tubing
1  Permanent large capacity oxygen delivery system
AUTOMATIC DEFIBRILLATOR EQUIPMENT AND

SUPPLIES
1  Defibrillator, automatic portable battery operated, per

vehicle or response unit
2  Sets of electrode pads for defibrillation
REQUIRED DRUGS
1  500cc Irrigation solution
650mg Aspirin
2  Epinephrine auto-injectors, one standard and one junior

(Preloaded syringes with age appropriate dosage of epinephrine
1:1000 is an acceptable substite for auto-injectors)

2  Concentrated oral glucose tubes or equivalent
50 Grams Activated Charcoal
OPTIONAL DRUGS
Acetaminophen elixir 160mg/5ml
Nerve Antidote Kits (Mark I Kits or DuoDote)
EQUIPMENT AND SUPPLIES FOR AN

INTERMEDIATE AMBULANCE
2  Blood pressure cuffs, one adult, one pediatric
2  Stethoscopes, one adult and one pediatric or

combination
2  Pillows, with vinyl cover or single use disposable

pillows
2  Emesis basins, emesis bags, or large basins
1  Fire extinguisher, with current inspection sticker, of the

dry chemical type with a rating of 2A10BC or halogen
extinguisher of minimum weight 2.5 - 10 pounds

2  Head immobilization devices or equivalent
2  Lower extremity traction splints or equivalent, one adult

and one pediatric

2  Non-traction extremity splints, one upper, one lower, or
PASG pants

2  Spine boards, one short and one long (Wood must be
coated or sealed)

2  Heavy duty shears
2  Urinals, one male, one female, or two universal
1  Printed Pediatric Reference Material
2  Blankets
2  Sheets
6  Towels
2  Universal sterile dressings, 9"x5", 10"x8", 8"x9", or

equivalent
12  Gauze pads, sterile, 4"x4"
8  Bandages, self-adhering, soft roller type, 4"x5 yards or

equivalent
2  Rolls of tape
4  Cervical collars, three adult and one pediatric or

equivalent
2  Triangular bandages
2  Boxes of gloves, one box non-sterile and one box latex

free or equivalent
1  Obstetrical kit, sterile
2  Concentrated oral glucose tubes or equivalent
2  Occlusive sterile dressings or equivalent
1  Car seat, approved by Federal Safety standard
1  Portable jump kit stocked with appropriate medical

supplies
2  Preventive T.B. transmission masks
2  Protective eye wear (goggles or face shields)
2  Full body substance isolation protection or one for each

crew member
1  Thermometer or equivalent
2  Biohazard bags
1  Disinfecting agent for cleaning vehicle and equipment

of body fluids
1  Glucose measuring device
AIRWAY EQUIPMENT AND SUPPLIES
1  Portable or fixed suction, with wide bore tubing and

rigid pharyngeal suction tip
2  Bag mask ventilation units, one adult, one pediatric, with

adult, child, and infant size masks
1  Baby syringe, bulb type, separate from the OB kit
3  Oropharyngeal airways, with one adult, one child, and

one infant size
3  Nasopharyngeal airways, one adult, one child, and one

infant
4  Non-rebreather or partial non-rebreather oxygen masks,

two adult and two pediatric
2  Nasal cannulas, adult
1  Portable oxygen apparatus, capable of metered flow with

adequate tubing
1  Permanent large capacity oxygen delivery system
2  Small volume nebulizer container for aerosol solutions
1  Laryngoscope with batteries curved and straight blades

with bulbs and two extra batteries and two extra bulbs *
1  Water based lubricant, one tube or equivalent*
7  Endotracheal tubes, one each: cuffed 8, 7.5, 7, 6,

uncuffed 5, 4, 3*
2  Stylets, one adult and one pediatric*
1  Device for securing the endotracheal tube*
2  Endotracheal tube confirmation device*
2  Flexible sterile endotracheal suction catheters from 5-12

french*
2  Oro-nasogastric tubes, one adult, and one pediatric *
AUTOMATIC DEFIBRILLATOR EQUIPMENT AND

SUPPLIES
1  Defibrillator, automatic portable battery operated, per

vehicle or response unit
2  Sets of electrode pads for defibrillation
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IV SUPPLIES
10  Alcohol or Iodine preps
2  IV start kits or equivalent
12  Over-the-needle catheters, two each, sizes 14g, 16g,

18g, 20g, 22g and 24g
2  Arm boards, two different sizes
2  IV tubings with micro drip chambers
3  IV tubings with standard drip chambers
5  Extension tubings
4  Syringes, one 30 or 60cc, one 10cc, one 5cc, and one 3cc
1  Three-way stopcock
1  Sharps container
1  Safety razor
1  Vacutainer holder
4  Vacutainer tubes
2  Intraosseous needles, two each, 15 or 16, and 18 guage*
REQUIRED DRUGS
2  25gm Activated Charcoal
2  2.5mg premixed Albuterol Sulfate
2  Atropine Sulfate 1mg each
2  Dextrose 50% or Glucagon (must have at least 1 D50)
4  1cc (1mg/1cc) Epinephrine 1:1,000
2  Epinephrine 1:10,000 1mg each
2  100 mg preload Lidocaine
2  10mg Morphine Sulfate
2  Naloxone HCL 2mg each
1  bottle or 0.4mg Nitroglycerine (tablets or spray)
1  2gm Lidocaine IV Drip
1  500cc Irrigation solution
650mg Aspirin
4,000cc Ringers Lactate or Normal Saline
OPTIONAL DRUGS
Acetaminophen elixir 160mg/5ml
Fentanyl
Midazolam
Nubain
Promethazine
Zofran
Nerve Agent Antidote kits (Mark I Kits or DuoDote)
CyanoKit
EQUIPMENT AND SUPPLIES FOR AN

INTERMEDIATE ADVANCED AMBULANCE
2  Blood pressure cuffs, one adult, one pediatric
2  Stethoscopes, one adult and one pediatric or

combination
2  Pillows, with vinyl cover or single use disposable

pillows
2  Emesis basins, emesis bags, or large basins
1  Fire extinguisher, with current inspection sticker, of the

dry chemical type with a rating of 2A10BC or halogen
extinguisher of minimum weight 2.5 - 10 pounds

2  Head immobilization devices or equivalent
2  Lower extremity traction splints or equivalent, one adult

and one pediatric
2  Non-traction extremity splints, one upper, one lower, or

PASG pants
2  Spine boards, one short and one long (Wood must be

coated or sealed)
2  Heavy duty shears
2  Urinals, one male, one female, or two universal
1  Printed Pediatric Reference Material
2  Blankets
2  Sheets
6  Towels
2  Universal sterile dressings, 9"x5", 10"x8", 8"x9", or

equivalent
12  Gauze pads, sterile, 4"x4"
8  Bandages, self-adhering, soft roller type, 4"x5 yards or

equivalent

2  Rolls of tape
4  Cervical collars, three adult and one pediatric or

equivalent
2  Triangular bandages
2  Boxes of gloves, one box non-sterile and one box latex

free or equivalent
1  Obstetrical kit, sterile
2  Concentrated oral glucose tubes or equivalent
4  Occlusive sterile dressings or equivalent
1  Car seat, approved by Federal Safety standard
1  Portable jump kit stocked with appropriate medical

supplies
2  Preventive T.B. transmission masks
2  Protective eye wear (goggles or face shields)
2  Full body substance isolation protection or one for each

crew member
1  Thermometer or equivalent
2  Biohazard bags
1  Disinfecting agent for cleaning vehicle and equipment

of body fluids
1  Glucose measuring device
AIRWAY EQUIPMENT AND SUPPLIES
1  Portable or fixed suction, with wide bore tubing and

rigid pharyngeal suction tip
2  Bag mask ventilation units, one adult, one pediatric, with

adult, child, and infant size masks
1  Baby syringe, bulb type, separate from the OB kit
3  Oropharyngeal airways, with one adult, one child, and

one infant size
3  Nasopharyngeal airways, one adult, one child, and one

infant
2  Magill forceps, one adult and one child
4  Non-rebreather or partial non-rebreather oxygen masks,

two adult and two pediatric
2  Nasal cannulas, adult
1  Portable oxygen apparatus, capable of metered flow with

adequate tubing
1  Oxygen saturation monitor
1  Permanent large capacity oxygen delivery system
2  Small volume nebulizer container for aerosol solutions
1  Laryngoscope with batteries curved and straight blades

with bulbs and two extra batteries and two extra bulbs
1  Water based lubricant, one tube or equivalent
7  Endotracheal tubes, one each: cuffed 8, 7.5, 7, 6,

uncuffed 5, 4, 3
2  Stylets, one adult and one pediatric.
1  Device for securing the endotracheal tube
2  Endotracheal tube confirmation device
2  Flexible sterile endotracheal suction catheters from 5-12

french
2  Oro-nasogastric tubes, one adult, and one pediatric
DEFIBRILLATOR EQUIPMENT AND SUPPLIES
1  Portable cardiac monitor/defibrillator/pacer with adult

and pediatric capabilities
2  Sets Electrodes or equivalent
2  Sets Combination type defibrillator pads or equivalent
2  Combination type TCP Pads or equivalent
IV SUPPLIES
10  Alcohol or Iodine preps
2  IV start kits or equivalent
12  Over-the-needle catheters, two each, sizes 14g, 16g,

18g, 20g, 22g and 24g
2  Arm boards, two different sizes
2  IV tubings with micro drip chambers
3  IV tubings with standard drip chambers
5  Extension tubings
4  Syringes, one 30 or 60cc, one 10cc, one 5cc, and one

3cc
1  Three-way stopcock
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1  Sharps container
1  Safety razor
1  Vacutainer holder
4  Vacutainer tubes
2  Intraosseous needles, two each, 15 or 16, and 18 guage
REQUIRED DRUGS
2  25gm Activated Charcoal
2  2.5mg premixed Albuterol Sulfate or equivalent
2  Atropine Sulfate 1mg
2  Dextrose 50% or Glucagon (must have 1 D50)
2  10mg either Diazepam or Midazolam, or both.

However, Diazepam is not required after July 1, 2008
1  Epinephrine 1:1,000 15mg or equivalent
2  Epinephrine 1:10,000 1mg each
2  100 mg preload Lidocaine
2  10mg Morphine Sulfate
2  Naloxone HCL 2mg each
1  Bottle 0.4mg Nitroglycerine (tablets or spray)
1  2gm Lidocaine IV Drip
1  500cc Irrigation solution
650mg Aspirin
4,000cc Ringers Lactate or Normal Saline
OPTIONAL DRUGS
Acetaminophen elixir 160mg/5ml
Adenosine
Fentanyl
Furosemide
Promethazine
Zofran
Nerve Agent Antidote kits (Mark I Kits or DuoDote)
CyanoKit
EQUIPMENT AND SUPPLIES FOR PARAMEDIC

SERVICES
2  Blood pressure cuffs, one adult, one pediatric
2  Stethoscopes, one adult and one pediatric or

combination
1  Thermometer or equivalent
1  Glucose measuring device
2  Head immobilization devices or equivalent
2  Lower extremity traction splints or equivalent, one adult

and one pediatric
2  Non-traction extremity splints, one upper, one lower, or

PASG pants
2  Spine boards, one short and one long. Wooden boards

must be coated or sealed
1  Full body pediatric immobilization device.  (Paramedic

transfer units excluded)
2  Heavy duty shears
2  Blankets
2  Towels
2  Universal sterile dressings, 9"x5", 10"x8", 8"x 9", or

equivalent
12  Gauze pads, sterile, 4" x 4".
8  Bandages, self-adhering, soft roller type, 4"x 5 yards or

equivalent
2  Rolls of tape
4  Cervical collars, three adult and one pediatric or

equivalent
2  Triangular bandages
2  Boxes of gloves, one box non-sterile and one box latex

free or equivalent
2  Pairs Sterile gloves
1  Obstetrical kits, sterile
4  Occlusive sterile dressings or equivalent
1  Portable jump kit stocked with appropriate medical

supplies
2  Emesis basins, emesis bags, or large basins
1  Printed Pediatric Reference Material
AIRWAY EQUIPMENT AND SUPPLIES

1  Portable or fixed suction, with wide bore tubing and
rigid pharyngeal suction tip

1  Oxygen saturation monitor
1  Baby syringe, bulb type separate from the OB kit
1  Laryngoscope with batteries curved and straight blades

with bulbs and two extra batteries and two extra bulbs
1  Water based lubricant, one tube or equivalent
18  Endotracheal tubes, two each, uncuffed 3, 4 and 5,

cuffed 5.5, 6, 6.5, 7, 7.5, 8
1  Device for securing the endotracheal tube
2  Endotracheal tube confirmation devices
2  Flexible sterile endotracheal suction catheters from 5-12

french
3  Oropharyngeal airways, one adult, one child, and one

infant size
3  Nasopharyngel airways, one adult, one child, and one

infant size
2  Magill forceps, one child and one adult
1  Portable oxygen apparatus, capable of metered flow with

adequate tubing
2  Oro-nasogastric tubes, one adult, and one pediatric
4  Non-rebreather or partial non-rebreather oxygen masks,

two adult and two pediatric
2  Nasal cannulas, adult
2  Bag mask ventilation units, one adult, one pediatric, with

adult, child, and infant size masks
2  Stylettes, one pediatric and one adult
2  Tongue blades
1  Meconium aspirator
1  Cricothyroidotomy kit or equivalent
2  Small volume nebulizer container for aerosol solutions
DEFIBRILLATOR EQUIPMENT AND SUPPLIES
1  Portable cardiac monitor/defibrillator/pacer with adult

and pediatric capabilities
2  Sets Electrodes or equivalent
2  Sets Combination type defibrillator pads or equivalent
2  Sets Electrode wire sets or equivalent. (One only for

paramedic transfer service)
2  Combination type TCP Pads or equivalent
IV SUPPLIES
10  Alcohol or iodine preps
2  IV start kits or equivalent
12  Over-the-needle catheters, two each, sizes 14g, 16g,

18g, 20g, 22g, 24g
4  Intraosseous needles, two each, 15 or 16 gauge and two

18 guage
2  Arm boards, two different sizes
2  IV tubings with micro drip chambers
3  IV tubings with standard drip chambers
2  IV tubings with blood administration sets
5  Extension tubings
6  Syringes with luer lock, two each 3cc, 10cc, 60cc
1  Cath tipped syringe, 30cc or 60cc
2  Three-way stopcocks
1  Sharps container
1  Vacutainer holder
2  Vacutainer multiple sample luer adapters
4  Vacutainer tubes
SAFETY AND PERSONAL PROTECTION

EQUIPMENT
2  Preventive T.B. transmission masks
2  Protective eye wear (goggles or face shields)
2  Biohazard bags
2  Full body substance isolation protection or one for each

crew member
1  Disinfecting agent for cleaning vehicle and equipment

of body fluids
2  Protective headware
2  Pair leather gloves
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2  Reflective safety vests or equivalent
REQUIRED DRUGS
2  Activated Charcoal 25gm each
2  Albuterol Sulfate 2.5mg pre-mixed
2  Atropine Sulfate 1mg
650mg Aspirin
2  Dextrose 50% or Glucagon (must have at least 1 D50)
2  10 mg of either Diazepam or Midazolam, or both.

However, Diazepam is not required after July 1, 2008.
2  Diphenhydramine 50mg each
2  either Dopamine HCL 400mg each or 2 mics/mil

Epinephrine drip (2cc Epinephrine 1:1000 to 1000cc LR or NS),
or both

1  Epinephrine 1:1,000 15mg
2  Epinephrine 1:10,000 1mg each
Fentanyl 200 mcg
2  Lidocaine 100mg each or 450mg Amioderone or both
1  Lidocaine IV drip 2g
2  Morphine Sulfate 10mg each
4  Naloxone HCL 2mg each
1  Bottle Nitroglycerine 0.4mg (tablets or spray)
2  Promethazine HCL 25mg each or Zofran 8mg, or both
1  Sodium Bicarbonate 10mEq
2  Sodium Bicarbonate 50mEg each
1  Irrigation solution, 500cc
4,000cc Ringers Lactate or Normal Saline
4  Normal Saline for injection/inhalation
OPTIONAL DRUGS
Acetaminophen 160mg/5ml
Adenosine
Atrovent
Calcium Chloride
Furosemide
Haldol
Lorazapam
Magnesium Sulfate
Meperidine
Oxytocin
Vasopressin
Nerve Agent Antidote kits (Mark I Kits or DuoDote)
CyanoKit
(2)  If a licensed or designated agency desires to carry

different equipment, supplies, or medication from the vehicle
supply requirements, it must submit a written request from the
off-line medical director to the Department requesting the
variance.  The request shall include:

(a)  a detailed training outline;
(b)  protocols;
(c)  proficiency testing;
(d)  support documentation;
(e)  local EMS Council or committee comments; and
(f)  a detailed letter of justification.
(3)  All equipment, except disposable items, shall be so

designed, constructed, and of such materials that under normal
conditions and operations, it is durable and capable of
withstanding repeated cleaning.  The permittee:

(a)  shall clean the equipment after each use in accordance
with OSHA standards;

(b)  shall sanitize or sterilize equipment prior to reuse;
(c)  may not reuse equipment intended for single use;
(d)  shall clean and change linens after each use; and
(e)  shall store or secure all equipment in a readily

accessible and protected manner and in a manner to prevent its
movement during a crash.

(4)  The permittee shall have all equipment tested,
maintained, and calibrated in accordance with the
manufacturer's standards.

(a)  the permittee shall document all equipment inspections,
testing, maintenance, and calibrations.  Testing or calibration

conducted by an outside service shall be documented and
available for Department review.

(b)  a permittee required to carry any of the following
equipment shall perform monthly inspections to ensure its
ability to function correctly:

(i)  defibrillator, manual or automatic;
(ii)  autovent;
(iii)  infusion pump;
(iv)  glucometer;
(v)  flow restricted, oxygen-powered ventilation devices;
(vi)  suction equipment;
(vii)  electronic Doppler device;
(viii)  automatic blood pressure/pulse measuring device;
(ix)  pulse oximeter.
(c)  for all pieces of required equipment that require

consumables for the operation of the equipment; power
supplies; electrical cables, pneumatic power lines, hydraulic
power lines, or related connectors, the permittee shall perform
monthly inspections to ensure their correct function.

(5)  A licensee shall:
(a)  store all medications according to the manufacturers'

recommendations for temperature control and packaging
requirements; and

(b)  return to the supplier for replacement any medication
known or suspected to have been subjected to temperatures
outside the recommended range.

R426-15-204.  Insurance.
(1)  An ambulance licensee shall obtain insurance to

respond to damages due to operation of the vehicle, in the
manner and minimum amounts specified below:

(a)  liability insurance in the amount of $300,000 for each
individual claim and $500,000 for total claims for personal
injury from any one occurrence.

(b)  liability insurance in the amount of $100,000 for
property damage from any one occurrence.

(2)  The ambulance licensee shall obtain the insurance from
an insurance company authorized to write liability coverage in
Utah or through a self-insurance program.  The ambulance
licensee shall provide the Department with a copy of its
certificate of insurance demonstrating compliance with this
section.

(3)  The ambulance licensee shall report any coverage
change and reportable vehicle accident occurring during the
provision of emergency medical services to the Department
within 60 days after the change or reportable vehicle accident.
The ambulance licensee must direct the insurance carrier or self-
insurance program to notify the Department of all changes in
insurance coverage.

R426-15-205.  Communications.
All permitted vehicles shall be equipped to allow field

EMS personnel to be able to:
(1)  Communicate with hospital emergency departments,

dispatch centers, EMS providers, and law enforcement services;
and

(2)  Communicate on radio frequencies assigned to the
Department for EMS use by the Federal Communications
Commission.

R426-15-300.  Emergency Medical Dispatch Center.
(1)  An emergency medical dispatch center must annually

provide organizational information to the Department including:
(a)  The number of EMD certified personnel;
(b)  Name of the dispatch supervisor;
(c)  Name of the agency's off-line medical director; and
(d)  Updated address and contact information.
(2)  Emergency medical dispatch centers may only provide

pre-arrival medical instructions through a certified EMD.
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(3)  An emergency medical dispatch center must have an
offline medical director.  The offline medical director must
review and approve the emergency medical dispatch center's
pre-arrival medical instructions.

R426-15-400.  Resource Hospital.
(1)  A resource hospital must provide on-line medical

control for all prehospital EMS providers who request assistance
for patient care, 24 hours-a-day, seven days a week.  A resource
hospital must:

(a)  create and abide by written prehospital emergency
patient care protocols for use in providing on-line medical
control for prehospital EMS providers;

(b)  train new staff on the protocols before the new staff is
permitted to provide on-line medical control; and annually
review with physician and nursing staff

(c)  annually provide in-service training on the protocols to
all physicians and nurses who provide on-line medical control;
and

(d)  make the protocols immediately available to staff for
reference.

(2)  The on-line medical control shall be by direct voice
communication with a physician or a registered nurse or
physician's assistant licensed in Utah who is in voice contact
with a physician.

(3)  A resource hospital must establish and actively
implement a quality improvement process.

(a)  the hospital must designate a medical control
committee.

(b)  the committee must meet at least quarterly to review
and evaluate prehospital emergency runs, continuing medical
education needs, and EMS system administration problems.

(i)  committee members must include an emergency
physician representative, hospital nurse representative, hospital
administration representative, and ambulance and emergency
services representatives.

(ii)  the hospital must keep minutes of the medical control
committee's meetings and make them available for Department
review.

(c)  the hospital must appoint a quality review coordinator
for the prehospital quality improvement process.

(d)  the hospital must cooperate with the prehospital EMS
providers' off-line medical directors in the quality review
process, including granting access to hospital medical records of
patients served by the particular prehospital EMS provider.

(e)  the hospital must assist the Department in evaluating
EMS system effectiveness by submitting to the Department, in
an electronic format specified by the Department, quarterly data
specified by the Department.

R426-15-401.  Medical Control.
(1)  All licensees, designated dispatch centers, and quick

response units must enter into a written agreement with a
physician to serve as its off-line medical director to supervise
the medical care or instructions provided by the field EMS
personnel and dispatchers.  The physician must be familiar with:

(a)  the design and operation of the local prehospital EMS
system; and

(b)  local dispatch and communication systems and
procedures.

(2)  The off-line medical director shall develop and
implement patient care standards which include written standing
orders and triage, treatment, and transport protocols or pre-
arrival instructions to be given by designated emergency
medical dispatch centers.

(3)  The off-line medical director shall ensure the
qualification of field EMS personnel involved in patient care
and dispatch through the provision of ongoing continuing
medical education programs and appropriate review and

evaluation;
(4)  The off-line medical director shall:
(a)  develop and implement an effective quality

improvement program, including medical audit, review, and
critique of patient care;

(b)  annually review triage, treatment, and transport
protocols and update them as necessary;

(c)  suspend from patient care, pending Department review,
a field EMS personnel or dispatcher who does not comply with
local medical triage, treatment and transport protocols, pre-
arrival instruction protocols, or who violates any of the EMS
rules, or who the medical director determines is providing
emergency medical serivce in a careless or unsafe manner.  The
medical director must notify the Department within one
business day of the suspension.

(d)  attend meetings of the local EMS Council, if one
exists, to participate in the coordination and operations of local
EMS providers.

R426-15-402.  Scene and Patient Management.
(1)  Upon arrival at the scene of an injury or illness, the

field EMS personnel shall secure radio or telephonic contact
with on-line medical control as quickly as possible.

(2)  If radio or telephonic contact cannot be obtained, the
field EMS personnel shall so indicate on the EMS report form
and follow local written protocol;

(3)  If there is a physician at the scene who wishes to assist
or provide on-scene medical direction to the field EMS
personnel, the field EMS personnel must follow his instructions,
but only until communications are established with on-line
medical control.  If the proposed treatment from the on-scene
physician differs from existing EMS triage, treatment, and
transport protocols and is contradictory to quality patient care,
the field EMS personnel may revert to existing EMS triage,
treatment, and transport protocols for the continued
management of the patient.

(a)  if the physician at the scene wishes to continue
directing the field EMS personnel's activities, the field EMS
personnel shall so notify on-line medical control;

(b)  the on-line medical control may:
(i)  allow the on-scene physician to assume or continue

medical control;
(ii)  assume medical control, but allowing the physician at

the scene to assist; or
(iii)  assume medical control with no participation by the

on-scene physician.
(c)  if on-line medical control allows the on-scene

physician to assume or continue medical control, the field EMS
personnel shall repeat the on-scene physician's orders to the on-
line medical control for evaluation and recording.  If, in the
judgment of the on-line medical control who is monitoring and
evaluating the at-scene medical control, the care is inappropriate
to the nature of the medical emergency, the on-line medical
control may reassume medical control of the field EMS
personnel at the scene.

(5) A paramedic tactical rescue may only function at the
invitation of the local or state public safety authority. When
called upon for assistance, it must immediately notify the local
ground ambulance licensee to coordinate patient transportation.

R426-15-500.  Pilot Projects.
(1)  A person who proposes to undertake a research or

study project which requires waiver of any rule must have a
project director who is a physician licensed to practice medicine
in Utah, and must submit a written proposal to the Department
for presentation to the EMS Committee for recommendation.

(2)  The proposal shall include the following:
(a)  a project description that describes the:
(i)  need for project;
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(ii)  project goal;
(iii)  specific objectives;
(iv)  approval by the agency off-line medical director;
(v)  methodology for the project implementation;
(vi)  geographical area involved by the proposed project;
(vii)  specific rule or portion of rule to be waived;
(viii)  proposed waiver language; and
(ix)  evaluation methodology.
(b)  a list of the EMS providers and hospitals participating

in the project;
(c)  a signed statement of endorsement from the

participating hospital medical directors and administrators, the
director of each participating paramedic and ambulance licensee,
other project participants, and other parties who may be
significantly affected.

(d)  if the pilot project requires the use of additional skills,
a description of the skills to be utilized by the field EMS
personnel and provision for training and supervising the field
EMS personnel who are to utilize these skills, including the
names of the field EMS personnel.

(e)  the name and signature of the project director attesting
to his support and approval of the project proposal.

(3)  If the pilot project involves human subjects research,
the applicant must also obtain Department Institutional Review
Board approval.

(4)  The Department or Committee, as appropriate, may
require the applicant to meet additional conditions as it
considers necessary or helpful to the success of the project,
integrity of the EMS system, and safety to the public.

(5)  The Department or Committee, as appropriate, may
initially grant project approval for one year.  The Department or
Committee, as appropriate, may grant approval for continuation
beyond the initial year based on the achievement and
satisfactory progress as evidenced in written progress reports to
be submitted to the Department at least 90 days prior to the end
of the approved period.  A pilot project may not exceed three
years;

(6)  The Department or Committee, as appropriate, may
only waive a rule if:

(a)  the applicant has met the requirements of this section;
(b)  the waiver is not inconsistent with statutory

requirements;
(c)  there is not already another pilot project being

conducted on the same subject; and
(d)  it finds that the pilot project has the potential to

improve pre-hospital medical care.
(7)  Approval of a project allows the field EMS personnel

listed in the proposal to exercise the specified skills of the
participants in the project.  The project director shall submit the
names of field EMS personnel not initially approved to the
Department.

(8)  The Department or Committee, as appropriate, may
rescind approval for the project at any time if:

(a)  those implementing the project fail to follow the
protocols and conditions outlined for the project;

(b)  it determines that the waiver is detrimental to public
health; or

(c)  it determines that the project's risks outweigh the
benefits that have been achieved.

(9)  The Department or Committee, as appropriate, shall
allow the EMS provider involved in the study to appear before
the Department or Committee, as appropriate, to explain and
express its views before determining to rescind the waiver for
the project.

(10)  At least six months prior to the planned completion
of the project, the medical director shall submit to the
Department a report with the preliminary findings of the project
and any recommendations for change in the project
requirements;

R426-15-600.  Confidentiality of Patient Information.
Licensees, designees, and EMS certified individuals shall

not disclose patient information except as necessary for patient
care or as allowed by statute or rule.

R426-15-700.  Penalties.
As required by Subsection 63-46a-3(5):  Any person that

violates any provision of this rule may be assessed a civil money
penalty not to exceed the sum of $5,000 or be punished for
violation of a class B misdemeanor for the first violation and for
any subsequent similar violation within two years for violation
of a class A misdemeanor as provided in Section 26-23-6.

KEY:  emergency medical services
June 24, 2008 26-8a
Notice of Continuation October 1, 2004
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R430.  Health, Health Systems Improvement, Child Care
Licensing.
R430-4.  General Certificate Provisions.
R430-4-1.  Legal Authority and Purpose.

This rule is promulgated pursuant to Title 26, Chapter 39.
It defines the standards that a person must follow to obtain a
residential certificate for child care. This rule further delineates
the role and responsibility of the Department in the enforcement
of rules pertaining to a Residential Certificate provider and
provides criteria for applying sanctions.

R430-4-2. Informal Discussions.
Independent of any administrative proceeding, an applicant

or certificate holder may request, within 30 days, to discuss a
Department decision with Department staff.

R430-4-3.  Definitions.
(1)  "Certificate Holder" means the legally responsible

person who holds a valid Residential Certificate issued by the
Department of Health.

(2)  "Deficiency" means a violation of any rule provision.
(3)  "Department" means the Department of Health.
(4)  "Facility" means the building and adjacent property,

equipment, and supplies devoted to the child care operation.
(5)  "Fiscal Year" means the Department's financial year

which starts the first of July and ends thirtieth of June.
(6)  "High Risk for Harm" means there is the potential for

serious injury to a child.
(7)  "Inspection" means observation, measurement, review

of documentation, and interview to determine compliance with
rules.

(8)  "Investigation" means an in-depth inspection of
specific alleged rule violations.

(9)  "Statement of Findings" means a statement of one or
more specific rule violations which, if not corrected, will prompt
the Department to take disciplinary action.

(10)  "Technical Assistance" means the noting of a rule
violation and providing information on how to come into
compliance.

R430-4-4.  Initial Application.
(1)  An applicant for a certificate shall submit to the Utah

Department of Health a completed residential certificate
application on a form furnished by the Department.

(2)  Each applicant shall comply with all regulations,
ordinances, and codes, zoning, fire, sanitation, building and
licensing laws, of the city, county, municipality in which the
home is located.

(3)  The applicant shall submit the following
documentation as part of the application:

(a)  beginning July 1, 2006, a satisfactory report by the
local health department for facilities providing food service;

(b)  five hours of Department-approved training in child
care;

(c)  current CPR and First Aid certificates from a
Department-approved source; and

(d)  background clearance documents as required in R430-
6.

(4)  The applicant shall submit with the application packet
a non-refundable fee as established in accordance with 26-39-
104(1)(c).

R430-4-5.  Initial Certificate Issuance or Denial.
(1)  The Department shall render a decision on an initial

residential certificate application within 60 days of receipt of a
completed application.

(2)  The applicant must reapply for a residential certificate
if the applicant does not complete the application including all
necessary submissions within six months of first submitting any

portion of an application.
(3)  Upon verification of compliance with rules, the

Department shall issue a residential certificate for a period not
to exceed one year.

(4)  The Department shall issue a written decision denying
a residential certificate application if the applicant and the
facility are not in compliance with rules.

(5)  The capacity for a residential certificate shall not
exceed those set forth by local ordinances.

(6)  The number of children in care at any given time shall
not exceed the caacity identified on the certificate.

(7)  Pursuant to R501-12-4(8)(h), a provider may not have
a residential certificate to do child care and a license to do foster
care at the same time.

R430-4-6.  Expiration and Renewal of Certificate.
(1)  Each residential certificate expires at midnight on the

day designated on the certificate, unless previously revoked by
the Department.

(2)  To renew a certificate, the certificate holder must
submit to the Department no less than 30 days prior to the
current certificate expiration:

(a)  a completed residential certificate application; and
(b)  applicable fees.
(3)  After June 30, 2006, for each renewal falling in a fiscal

year that begins in an even-numbered calendar year, a certificate
holder that provides food service must also submit with the
application a satisfactory report from the local health
department.

(4)  A certificate holder that fails to renew its certificate by
the certificate expiration date may have an additional 30 days to
complete the renewal if the certificate holder pays a late fee.

(5)  The Department shall not renew a residential certificate
for a facility that is no longer providing child care.

R430-4-7.  Change in Residential Certificate.
The certificate holder shall submit a completed residential

certificate application to amend or modify an existing certificate
at least 30 days before any of the following proposed or
anticipated changes:

(1)  increase or decrease of the certificate capacity;
(2)  change in the name of the facility;
(3)  change in the name of the certificate holder;
(4)  change in the address; and
(5)  change in area where child care is provided or a change

in interior usable space.

R430-4-8.  Residential Certificate Transferability, Posting.
(1)  The certificate is not transferable.
(2)  The certificate holder shall post the certificate on the

premises in a place that is readily visibly and accessible to the
public.

R430-4-9.  Notice of Intent to Inspect.
When the Department issues or renews a residential

certificate, it will schedule a compliance inspection within 90
days.

R430-4-10.  Compliance Assurance.
(1)  The Department shall conduct an announced and

unannounced inspection of each certified facility to:
(a)  determine compliance with rules;
(b)  verify compliance with conditions placed on a

certificate in a conditional status; and
(c)  verify compliance with variance conditions.
(2)  If allegations of child abuse, child neglect or serious

health hazards in or around the provider's home are reported to
the Department, the Department shall conduct a complaint
investigation.
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(a)  The Department shall not investigate complaints from
an anonymous source.

(b)  The Department shall inform complainants that they
are guilty of a class B misdemeanor if they are giving false
information to the Department with the purpose of inducing a
change in a certification status.

R430-4-11.  Technical Assistance.
If the Department finds a deficiency that does not pose a

high risk for harm:
(1)  the Department shall offer technical assistance; and
(2)  the certificate holder shall provide a date by which

correction must be made.
(a)  The correction date shall not exceed 30 days from the

date of the inspection.
(b)  The certificate holder may request a correction date of

more than 30 days if circumstances outside the certificate
holder's control prevent compliance within 30 days.

R430-4-12.  Statement of Findings.
(1)  If a certificate holder does not correct a deficiency by

the correction date provided in R430-4-11(2), the Department
shall issue a statement of findings that includes:

(a)  a citation to violated rule;
(b)  a description of the violation with the facts which

constitute the violation; and
(c)  a date by which the correction must be made.
(i)  The correction date shall not exceed 30 days from the

date of the inspection.
(ii)  The certificate holder may request a correction date of

more than 30 days if circumstances outside the certificate
holder's control prevent compliance within 30 days.

(2)  If a certificate holder violates a rule for which the
certificate holder previously received technical assistance, the
Department shall issue a statement of findings that includes:

(a)  a citation to the violated rule;
(b)  a description of the violation with the facts which

constitute the violation; and
(c)  a date by which the correction must be made.
(i)  The correction date shall not exceed 30 days from the

date of the inspection.
(ii)  The certificate holder may request a correction date of

more than 30 days if circumstances outside the certificate
holder's control prevent compliance within 30 days.

(3)  If a certificate holder violates a rule that creates a high
risk for harm, the Department shall issue a statement of findings
that includes:

(a)  a citation to the violated rule;
(b)  a description of the violation with the facts which

constitute the violation; and
(c)  a date by which the correction must be made which

shall not exceed 30 days from the date of the inspection.
(5)  If the provider elects not to correct any deficiency,

letters outlining the deficiency are sent to the parents or
guardians of all enrolled children and to all outside supporting
agencies.

(6)  If the Department discovers deficiencies as the result
of a complaint investigation, the provider cannot elect not to
correct.

R430-4-13.  Directed Plan of Correction.
The Department may issue a directed plan of correction

that specifies how and when cited findings will be corrected if
a certificate holder:

(1)  fails to be in compliance after a correction date
specified in R430-4-12; or

(2)  violates the same rule provision more than three times
within any 12-month period.

R430-4-14.  Conditional Status.
(1)  The Department may place a certificate on a

conditional status to assist the certificate holder to comply with
rules if the certificate holder:

(a)  fails to comply with rules by a correction date specific
in R430-4-12;

(b) violates the same rule provision more than three times
within any 12-month period; or

(c)  violates multiple rule provisions.
(2)  The Department shall establish the length of the

conditional status.
(3)  The Department shall set the conditions that the

certificate holder must satisfy to remove the conditional status.
(4)  The Department shall return the certificate to a

standard status when the certificate holder meets the conditions
of the conditional status.

R430-4-15. Revocation.
(1)  The Department may revoke a certificate if the

certificate holder:
(a)  fails to meet the conditions of a conditional status;
(b)  violates the Child Care Licensing Act;
(c)  provides false or misleading information to the

Department;
(d)  refuses to submit or make available to the Department

any written documentation required to do an inspection or
investigation;

(e)  refuses to allow authorized representatives of the
Department access to a facility to ascertain compliance to rules;

(f)  fails to provide, maintain, equip, and keep the facility
in a safe and sanitary condition; or

(g)  has committed acts that would exclude a person from
being licensed or certified under R430-6,

(2)  The Department may set the effective date of the
revocation such that parents are given 10 business days to find
other care for children.

R430-4-16.  Immediate Closure.
The Department may order the immediate closure of a

facility if conditions create a clear and present danger to
children in care and which require immediate action to protect
their health or safety.

R430-4-17.  Death or Serious Injury of a Child in Care.
The Department may order a provider to restrict or prohibit

new enrollments if the Department learns of the death or serious
injury of a child in care, pending the review of the Child Fatality
Review Committee or receipt of a medical report determining
the probable cause of death or injury.

R430-4-18.  Operating without a Residential Certificate.
If a person is providing care in lieu of care ordinarily

provided by parents for more than four unrelated children
without the appropriate license or certificate, the Department
may:

(1)  issue a cease and desist order; or
(2)  allow the person to continue operation if:
(a)  the person was unaware of the need for a license or

certificate;
(b)  conditions do not create a clear and present danger to

children in care; and
(c)  the person agrees to apply for the appropriate license

or certificate within 30 calendar days of notification by the
Department.

R430-4-19.  Variances.
(1)  If a certificate holder or applicant cannot comply with

a rule but can meet the intent of the rule in another way, he may
apply for a variance to that rule.  The Department cannot issue
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a variance to the background screening requirements of Section
26-39-107 and R430-6.

(2)  A certificate holder or applicant requesting a variance
shall submit a completed variance request form to the
Department.  The requests must include:

(a)  the name and address of the facility;
(b)  the rule from which the variance is being sought;
(c)  the time period for which the variance is being sought;
(d)  a detailed explanation of why the rule cannot be met;
(e)  the alternative means for meeting the intent of the rule;
(f)  how the health and safety of the children will be

ensured; and
(g)  other justification that the certificate holder or

applicant desires to submit.
(3)  The Department may require additional information

before acting on the request.
(4)  The Department shall act upon each request for a

variance within 60 days of the receipt of the completed request
and all additional information required by the Department.

(5)  If the Department approves the request, the certificate
holder shall keep a copy of the approved variance on file in the
facility and make it publicly available.

(6)  The Department may grant variances for up to 12
months.

(7)  The Department may impose health and safety
conditions upon granting a variance.

(8)  The Department may revoke a variance if:
(a)  the provider is not meeting the intent of the varied rule

by the documented alternative means;
(b)  the facility fails to comply with the conditions of the

variance; or
(c)  a change in statute, rule, or case law affects the

justification for the variance.

R430-4-20.  Statutory Penalties.
(1)  A violation of any rule is punishable by administrative

civil money penalty of up to $5,000 per day as provided in Utah
Code Section 26-39-108 or other civil penalty of up to $5,000
per day or a class B misdemeanor on the first offense and a class
A misdemeanor on the second offense as provided in Utah
Code, Title 26, Chapter 23.

(2)  The Department may impose an administrative civil
money penalty of up to $100 per day to a maximum of $10,000
for unlicensed or uncertified child care.

(3)  The Department may impose an administrative civil
money penalty of up to $100 per day to a maximum of $10,000
for each violation of the Child Care Licensing Act or the rules
promulgated pursuant to that act.

(4)  Any person intentionally making false statements or
reports to the Department may be fined $100 for each violation
to a maximum of $10,000.

(5)  Assessment of any civil money penalty does not
preclude the Department from also taking action to deny,
revoke, condition, or refuse to renew a license or certificate.

(6)  Assessment of any administrative civil money penalty
under this section does not preclude injunctive or other
equitable remedies.

(7)  Within 10 working days after receipt of a negative
licensing action or imposition of a fine, each child care program
must provide the Department with the names and mailing
addresses of parents or legal guardians of each child cared for at
the facility so the Department can notify the parents and
guardians of the negative licensing action.

KEY:  child care facilities
May 25, 2006 26-39
Notice of Continuation June 6, 2008
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R430.  Health, Health Systems Improvement, Child Care
Licensing.
R430-50.  Residential Certificate Child Care Standards.
R430-50-1.  Legal Authority.

This rule is promulgated pursuant to Title 26, Chapter 39.

R430-50-2.  Purpose.
This rule establishes standards to protect the health and

safety of children who receive services from a residential
certificate child care provider.

R430-50-3.  Definition.
(1)  "Residential certificate child care" means child care

provided in the home of a provider for five to eight children,
having a regularly scheduled, ongoing enrollment, for direct or
indirect compensation.

(2)  "Supervision" means the function of observing,
overseeing, and guiding a child or group of children.

R430-50-4.  Voluntary Certificate.
A provider of child care for less than five children in the

providers home may request a residential certificate.

R430-50-5.  Owner Qualifications.
(1)  To be eligible for an initial residential certificate the

owner must:
(a)  be at least 18 years of age;
(b)  have a current course completion in basic first-aid and

Cardiac Pulmonary Resuscitation (CPR).  First-aid and CPR
certification refers to courses given by the American Red Cross,
the Utah Emergency Medical Training Council, or other courses
that the licensee can demonstrate to the Department to be
equivalent; and

(c)  meet at least one of the following:
(i)  have a high school diploma or G.E.D.;
(ii)  be an approved federal food program provider as of

July 1, 1998; or
(iii)  if (i) or (ii) cannot reasonably be met by the owner and

an undue hardship is created, the owner may request a variance
from the Department.

(2)  The owner shall complete a minimum of five hours of
Department approved training within 90 days of initial
certificate issuance.  Documentation of training shall be
maintained at the home of the owner.  Training will be
Department-approved if it includes:

(a)  reporting requirements for witnessing or suspicion of
abuse, neglect and exploitation;

(b)  proper hand washing and sanitation techniques;
(c)  recognizing early signs of illness and determining if

there is a need to exclude a sick child from the home;
(d)  accident prevention and safety principles;
(e)  positive guidance for the management of children;
(f)  child development;
(g)  age appropriate activities for children; and
(h)  If child care is provided to children under the age of

two, the training must also include:
(i)  Preventing Shaken Baby Syndrome;
(ii)  Coping with crying babies; and
(iii)  Preventing Sudden Infant Death Syndrome.
(3)  The owner shall ensure that each care giver who has

direct contact with or access to children successfully completes
the required five hours of department approved training before
starting assigned duties.

R430-50-6.  Care Giver to Child Ratios.
(1)  The owner may not care for more than eight children

including the owner's own children under age four.  The owner
also may not care for more than two children under age two,
including the owner's own children under age two.

(2)  The owner or substitute care giver shall be physically
present on-site and provide care and supervision of children at
all times, both indoors and outdoors.  This includes:

(a)  awareness of and responsibility for the ongoing activity
of each child and being near enough to intervene if needed; and

(b)  frequent in person observations of children sleeping in
cribs and play pens.

(3)  The owner may permit a child to participate in
supervised out of home activities without the care giver if:

(a)  the care giver has prior written permission from the
child=s parent or guardian for the child=s participation; and

(b)  the licensee has clearly assigned the responsibility for
the child=s whereabouts and supervision throughout the period
of care

(4)  The owner may make arrangements for a substitute
who is at least 18 years old and who is capable of providing care
and supervision of children and handling emergencies in the
absence of the care giver.

R430-50-7.  Child Discipline.
(1)  The owner shall inform all care givers, parents or

guardians and children of expected conduct by setting clear and
understandable rules.

(2)  Disciplinary measures shall be implemented so as to
encourage the child's self-control to reduce the risk of injury and
any adverse health effects to self or others.  Positive discipline
measures include but are not limited to:

(a)  positive behavioral rewards;
(b)  other forms of positive guidance;
(c)  redirection; or
(d)  time out.
(3)  Discipline measures shall not include any of the

following:
(a)  corporal punishment, including hitting, shaking, biting,

pinching, or spanking;
(b)  restraining a child's movement by binding or tying;
(c)  using abusive, demeaning or profane language;
(d)  withdrawal of food or bathroom opportunities; or
(e)  confining a child in a locked closet, room, or similar

area; or
(f) forcing or withdrawing food, rest, or bathroom

opportunities.

R430-50-8.  Records.
(1)  The owner shall obtain from the parent or legal

guardian an admission agreement, which identifies the
following:

(a)  child's full name and nickname;
(b)  parent or guardian's name, address and day time phone

number;
(c)  name, address and phone number of at least one

additional person to be notified in the event of an emergency if
the parent or guardian cannot be located;

(d)  name, address and phone number of the child's primary
source of emergency health and dental care;

(e)  description of any food sensitivities, allergies or special
food needs; and

(f)  immunization record.
(2)  The owner shall obtain, in advance, from the parent or

legal guardian the names, addresses and phone numbers of
persons authorized to take the child from the residence.

(3)  The owner shall maintain documentation that all
individuals in the home comply with R430-6, Background
Clearance.

R430-50-9.  Child Health and Medications.
(1)  The owner shall inform the parents or guardians of all

injuries and incidents that occur during the child's stay at the
home.
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(a)  The owner shall immediately notify the parents or
guardians if medical treatment is required.

(b)  For any emergency that requires a response by
emergency medical treatment providers, fatality, or
hospitalization of a child in care, the owner shall:

(i)  notify the Department within 24 hours of occurrence,
either by phone or facsimile; and

(ii)  submit to the Department within five business days of
occurrence a written injury and accident report.

(2)  If an owner chooses to administer medications, then
the oral over-the counter and all prescription medications must
be in the original or pharmacy container, have the original label,
include the child's name, have child proof caps, and have written
instructions for administration.

(a)  The parent or guardian shall provide written permission
for the administration of all medications.

(b)  The owner shall report any adverse reaction to a
medication or error in administration to the parent or legal
guardian immediately upon recognizing the error or reaction.

(c)  The owner shall ensure that all medications are secured
from access to children.  If medications are required to be
refrigerated, then they shall be stored in spill-proof packaging.

(d)  The owner will return all unused and out-of-date
medications to the parent or guardian.

(3)  The owner may not admit or provide care to a child
without proof of current immunizations, or evidence of
conditional enrollment, or evidence of a personal, medical or
religious exemption.  Conditional enrollment means that the
child has received at least one dose of each required vaccine
prior to enrollment and be on a schedule for subsequent
immunizations.

(4)  The owner shall inform parents of communicable
illnesses or parasites on the day of discovery.

(5)  The owner shall ensure that the use and accessibility to
illegal substances or sexually explicit materials are prohibited by
any person anywhere on the premises during the hours of
operation when children are in care.

R430-50-10.  Fire, Safety, and Sanitation.
(1)  The owner shall have a disaster plan in case of fire,

flood, earthquake, blizzard, power failure or other disasters that
could create structural damage to the facility or pose a health
hazard.  The owner shall also have an emergency plan in the
case of a missing child, death or serious injury to a child, which
includes the name of a substitute care giver in the event the
owner must leave the residence for any reason.

(a)  A first aid kit shall be available in the home.
(b)  The owner shall maintain an operating telephone in the

home, unless there is a utility failure.
(c)  The owner shall post the names and telephone numbers

of the emergency medical personnel, fire department, police, and
poison control by the telephone.

(2)  The owner shall maintain fire extinguishers and smoke
detectors in good operating condition on each floor occupied by
children.  Two exits, leading to an open space at ground level,
shall be present to permit the orderly evacuation of children.  If
the basement is used to provide child care, at least one exit shall
be present leading to an open space at ground level.

(3)  Each home shall have an outdoor play space which is
safe, free from hazards, located away from traffic or water
hazards, and is available on the premises or is easily and safely
accessible to the home.  If a fence is required to protect children
from any traffic or water hazards then the fence shall be at least
four feet high.  If local ordinances conflict, the owner may
request a variance from the Department.  Any gaps within the
fence and the bottom edges of the fence shall not be more than
three and one-half inches above the ground.

(4)  If children are diapered at the home, then diapering
shall occur in an area separate from food storage, food

preparation, and eating area. A smooth nonabsorbent diaper
changing surface and a sanitary container for soiled and wet
diapers shall be available.

(5)  Care givers and children shall wash their hands after
using the toilet, before and after eating and before and after food
preparation.

(6)  Equipment and furniture must be durable, in good
repair, structurally sound, and stable.  Indoor and outdoor play
spaces, toys and equipment shall be maintained in a safe manner
to prevent injury to children.

(7)  Dangerous items, such as sharp objects, medicines,
plastic bags, and poisonous plants and chemicals, including
household supplies, must be stored out of reach of children.

(8)  Electrical outlets accessible to children four years of
age and younger shall be protected or capped with safety
devices.

(9)  Hot water accessible to children shall not exceed 120
degrees Fahrenheit.

(10)  There shall be adequate housekeeping to maintain a
clean and sanitary home, to control, and eliminate the presence
of insects, rodents, and other vermin on the premises.

(11)  There shall be no firearms or other weapons
accessible to children.  Firearms and other weapons shall be
stored separately from ammunition and all shall be in a locked
cabinet or area during times when children are on the premises,
unless the use is in accordance with UCA 53-5-701 Concealed
Weapons Act, UCA 76-10-523 Persons Exempt from Weapons
Laws or as otherwise authorized by law.

(12)  If the owner has pets at the home:
(a)  the animals shall be clean and in good health;
(b)  the animals shall have current vaccination records

available for all diseases transmissible to humans;
(c)  the animals shall have no history of dangerous or

aggressive behavior;
(d)  the children shall not clean nor assist with the cleaning

of animals, animal cages, pens or equipment;
(e)  the animal cages and equipment shall not be cleaned in

food preparation or food storage areas; and
(f)  Children shall not be permitted to handle reptiles,

including turtles and lizards.

R430-50-11.  Transportation.
Only the owner may transport children in non-public

vehicles.  Children must be transported in the following manner:
(1)  The vehicle is licensed, registered and inspected.
(2)  The owner has a current Utah driver's license.
(3)  The vehicle and owner are insured.
(4)  The vehicle is equipped with individual, size

appropriate safety restraints.

R430-50-12.  Food Service.
(1) A meal or snack shall be served to the children at least

every three hours.  Infants shall be fed on demand or according
to parent directions.

(2) The food preparation area shall be clean and sanitary.
(3) All care givers who prepare or serve food and snacks

must have a current food handlers permit.

R430-50-13.  Penalty.
The Department may impose civil monetary penalties in

accordance with Title 63, Chapters 46b, Administrative
Procedures Act and Section 26-39-108, if there has been a
failure to comply with the provisions of this chapter, or rules
promulgated pursuant to this chapter, as follows:

(1) if significant problems exist that are likely to lead to the
harm of a child, the department may impose a civil money
penalty of $50 to $1,000 per day; and

(2) if significant problems exist that result in actual harm
to a child, the department may impose a civil money penalty of
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$1,050 to $5,000 per day.

KEY:  child care facilities
February 15, 2002 26-39
Notice of Continuation June 6, 2008
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R430.  Health, Health Systems Improvement, Child Care
Licensing.
R430-60.  Hourly Child Care Center.
R430-60-1.  Legal Authority.

This rule is promulgated pursuant to Title 26, Chapter 39.

R430-60-2.  Purpose.
The purpose of this rule is to establish standards for the

operation and maintenance of hourly care child care centers.  It
establishes minimum requirements for the health and safety of
children in licensed programs.  Hourly programs which would
permit children to access the entire facility or area if the children
are attended by parents, are exempt from the requirement to
obtain a license.

R430-60-3.  Definitions.
"Direct Supervision" means that the care giver can see and

hear the children under age six, and is near enough to intervene
when needed.  Care givers must be able to hear school-age
children and be near enough to intervene.

R430-60-4.  License Required.
A person must obtain an hourly child care center license if

he:
(1)  provides child care not in a personal residence;
(2)  provides care for five or more children for less than 24

hours a day, but not on a regular schedule; and
(3)  receives direct or indirect compensation.

R430-60-5.  Administration and Organization.
(1)  The licensee of the program shall exercise supervision

over the affairs of the program and assure:
(a)  compliance with federal, state, and local laws and for

the overall organization, management, operation and control of
the facility;

(b)  establishment and implementation of policies and
procedures for the health and safety of children in the center;
and

(c)  appointment of a qualified director who shall assume
full responsibility for the day-to-day operation and management
of the facility.

(2)  The director of the hourly care program shall have the
following qualifications:

(a)  be at least 21 years of age;
(b)  have knowledge of applicable laws and rules;
(c)  except for directors of a program licensed before June

1, 1998, the director must have a high school diploma or GED
equivalent; and:

(i)  a bachelor's or associate's degree in Early Childhood
Education or Child Development; or

(ii)  a bachelor's degree in a related field with documented
four courses of higher education completed in child
development; or

(iii)  a national or state certification such as Certified
Childcare Professional, National Administrator Credential,
Child Development Associate (CDA); or

(iv)  two years experience in child care, elementary
education, or a related field.

(3)  The director shall ensure that adequate direct
supervision is maintained whenever the program is operating.
The care giver-to-child ratios established in R430-60-9 are
minimum requirements only.  The director shall ensure that
policies exist to adjust these ratios when the age and number of
children require additional care givers to maintain adequate
levels of supervision and care.

R430-60-6.  Personnel.
(1)  The director shall ensure that each care giver and

volunteer who has direct contact with or access to children are

oriented to the licensed program and successfully completes the
required orientation training before starting assigned duties.
The completion of the orientation must be documented in the
individual's personnel record.  The orientation training must
include:

(a)  procedures for maintaining health and safety, and
handling emergencies and accidents;

(b)  specific job responsibilities;
(c)  child discipline procedures of R430-60-8;
(d)  reporting requirements for witnessing or suspicion of

abuse, neglect and exploitation; and
(e)  releasing children to authorized individuals.
(2)  All care givers employed to meet the minimum care

giver to child ratios who provide services shall be at least 18
years of age or have completed high school or a GED.  In
addition to the required staff ratios, an individual who is 16
years old, if he works under the direct supervision of a
competent care giver who has completed the minimum of 10
hours in-service training ,may provide childcare services.

(3)  There shall be at least one care giver on duty in the
center during business hours who has a current course
completion in basic child and infant first-aid and Cardiac
Pulmonary Resuscitation (CPR), and training in the Heimlich
maneuver for treatment of an obstructed airway.  First-aid and
CPR refers to courses given by the American Red Cross, the
Utah Emergency Medical Training Council, or other courses
that the licensee can demonstrate to the Department to be
equivalent;

(4)  All care givers shall receive a minimum of 10 hours of
documented in-service training annually.  At least five hours of
in-service training shall be in person from a person not affiliated
with the license holder.  The training shall include the
following:

(a)  accident prevention and safety principles;
(b)  positive guidance for the management of children;
(c)  child development; and
(d)  age appropriate activities for children.
(5)  If childcare is provided to children under the age of

two, the following in-service topics are required:
(a)  Preventing Shaken Baby Syndrome;
(b)  Coping with crying babies; and
(c)  Preventing Sudden Infant Death Syndrome.
(6)  The licensee shall ensure that all care givers complete

in-service training, and a record of the fact is made in the care
giver's personnel record.  The record must include the date
training was completed, the topics covered, and trainer's name
and organizational affiliation.

(7)  The director shall ensure that all care givers are
screened for tuberculosis using the Mantoux tuberculin skin test
method within two weeks of assuming care giver
responsibilities.  Tuberculin skin testing does not need to be
repeated during the employment period unless the employee
develops signs and symptoms of the disease, as determined by
a health care professional.

(a)  All care givers with a skin test that indicate potential
exposure to tuberculosis shall receive a medical evaluation for
tuberculosis disease.

(b)  All care givers who have documentation of previous
positive reaction to the Mantoux tuberculin skin test shall
present documentation of completion of therapy for tuberculosis
infection or evidence of a negative chest radiograph within the
past 12 months.

(c)  Repeated chest radiographs are not required unless the
care giver develops signs and symptoms of tuberculosis disease,
as determined by a health care professional.

R430-60-7.  Records.
(1)  The licensee shall ensure that the parent or legal

guardian completes an admission agreement, which identifies
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the following:
(a)  child's full name and nickname;
(b)  parent's name and emergency numbers, if the parent

will not be on-site;
(c)  attestation statement and health evaluation identifying:
(i)  allergies and food sensitivities; and
(ii)  medical conditions, including a certification that all

immunizations are current; and
(d)  name of the child's physician.
(2)  The facility shall maintain staff records to include:
(a)  Background screening records; and
(b)  In-service training records.

R430-60-8.  Child Discipline.
(1)  The licensee shall inform all care givers, parents or

guardians and children of expected conduct by setting clear and
understandable rules.

(2)  Disciplinary measures shall be implemented so as to
encourage the child's self-control to reduce risk of injury and
any adverse health effects to self or others.  Positive discipline
measures include but are not limited to:

(a)  positive behavioral rewards;
(b)  other forms of positive guidance;
(c)  redirection; or
(d)  time out.
(3)  Discipline measures shall not include any of the

following:
(a)  corporal punishment, including hitting, shaking, biting,

pinching, or spanking;
(b)  restraining a child's movement by binding or tying;
(c)  use of abusive, demeaning or profane language;
(d)  forcing or withdrawing food, rest or bathroom

opportunities; or
(e)  confining a child in a locked closet, room, or similar

area.

R430-60-9.  Care Giver to Child Ratios.
(1)  The licensee must maintain minimum care giver to

child ratios as provided in Table 1.

TABLE 1
Minimum Care giver to Child Ratios

Care giver      Children         Limits for Mixed Ages
   1              12             No children under age 2
   1               8             3 children under age 2
   1               6             4 children under age 2

(2)  Regardless of the number of other children and the
minimum ratios in Table 1, if only two care givers are present,
the facility may not care for more than four children under the
age of two.

(3)  For no more than 20 minutes, the minimum ratios in
Table 1 may not exceed one care giver to 16 children if none of
the children are younger than 24 months old, to allow for an
additional care giver to arrive at the program.

(4)  An hourly program that exceeds the ratio in Table 1,
must be able to document having care givers, who, as a
condition of their employment, are on call to come to the
program as needed and arrive at the program within 20 minutes
after receiving notification to report.

(5)  Whenever the total number of children present to be
cared for at a hourly program is more than 20, children younger
than 24 months must be cared for in an area that is physically
separated from older children.  All children 24 months old and
older may be cared for in the same group in the same area.

(6)  A child of an employee or owner age four or older will
not be counted for determining care giver to child ratios.

R430-60-10.  Medications.
(1)  If an hourly child care provider chooses to administer

medications to a child then a trained, designated care giver shall
administer medications.

(2)  Training for the administration of medications shall
include the following:

(a)  Oral over-the counter and prescription medications
must be in the original or pharmacy container;

(b)  have the original label;
(c)  include the child's name;
(d)  have child proof caps; and
(e)  have instructions for administration.
(3)  The parent or guardian must complete a medication

release form for each child receiving medications at the facility
that contains:

(a)  the name of the medication;
(b)  the dosage;
(c)  the route of administration;
(d)  the times and dates to be administered;
(e)  the illness or condition being treated; and
(f)  the parent or guardian signature.
(4)  Medication records shall be maintained that include:
(a)  the times, dates, and dosages of the medications given;
(b)  the signature or initials of the care giver who

administered the medication; and
(c)  documentation of any errors in administration or

adverse reactions.
(5)  The director or designee shall report any adverse

reaction to a medication or error in administration to the parent
or legal guardian immediately upon recognizing the error or
reaction.

(6)  Medications shall be secured from access to children.
(7)  Medications stored in refrigerators shall be in spill-

proof packaging and shall be kept in a covered, leakproof
storage container.

(8)  Unused medications shall be returned to the parent or
guardian.  Out-of-date medications shall be promptly discarded
or returned to the parent or guardian to be destroyed.

R430-60-11.  Parent Notification and Child Security.
(1)  The director shall establish a procedure for care givers

to check who has written authorization to pick up children.
Only parents or persons with written authorization from parents
shall be allowed to take any child from the facility, except that
verbal authorization may be used in emergency situations.  The
director shall ensure a sign in and sign out document for the past
three months is maintained for Department review.

(2)  The director shall ensure that the parents or guardians
are informed of all injuries and incidents that occur during the
child's stay at the program.  A written report shall be provided
to the parents, and notification shall occur at the time that the
injury or incident occurs if medical treatment is required.  At the
time of admission, the director shall obtain a signed permission
form from the parent or legal guardian for emergency medical
treatment.

(3)  For any emergency that requires a response by
emergency medical treatment providers, fatality, or
hospitalization of a child in care, the licensee shall:

(a)  notify the Department within 24 hours of occurrence,
either by phone or facsimile; and

(b)  submit to the Department within five business days of
occurrence a written injury and accident report.

(4)  The director shall develop a policy to address how long
a child may cry before the parent is contacted.

R430-60-12.  Activities.
(1)  The licensee shall have an array of activities and

sufficient supplies at the center, which are appropriate for the
age and development of the children accepted for care.

(2)  There shall be a minimum of 35 square feet per child
of indoor play area for each child in care under age 14.
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(3)  If an outdoor play area is available, the area shall have
at least 40 square feet for each child using the play area at any
given time for each child in care under age 14.

(4)  Outdoor play areas shall be fenced or have a natural
barrier that provides protection from unsafe areas.  Fences shall
be at least four feet high.  If local ordinances conflict, the
director may request a variance from the Department.  Any gaps
within the fence shall not be greater that three and one-half
inches.  The bottom edges of fence shall not be more than three
and one-half inches above the ground.

R430-60-13.  Fire, Sanitation, and Safety.
(1)  The licensee shall have a written emergency and

disaster plan in case of fire, flood, earthquake, blizzard, power
failure or other disasters that could create structural damage to
the facility or pose a health hazard.  The director shall hold
simulated fire drills monthly and semi-annual disaster drills.
The director shall document all drills, including date,
participants, and problems encountered.

(a)  The director shall post evacuation routes which
indicate the location of fire alarm boxes and fire extinguishers
in prominent locations throughout the center.  Each center shall
have approved fire extinguishers and be inspected by the local
fire authority annually.

(b)  The licensee shall ensure that the telephone service is
in working order, unless there is a utility failure, and inform the
Department of the current phone number.

(c)  The names and telephone numbers of the emergency
medical personnel, fire department, police, poison control and
license holder shall be posted by the telephone.

(2)  A person may not smoke or use tobacco in any child
care facility during the period of time a child is present in the
facility.  All lighters and matches shall be inaccessible to
children.

(3)  The director of the facility shall establish written
policies and monitor the care givers to ensure that the use and
accessibility to tobacco, alcohol, illegal substances or sexually
explicit materials are prohibited by any person anywhere on the
premises during the hours of operation when children are in
care.

(4)  The toilet rooms of the hourly program must be
cleaned and disinfected daily.

(5)  If the program accepts a child in a diaper, then the
diaper shall be changed only in a designated diaper changing
area.  The designated area shall:

(a)  have diaper changing procedures posted;
(b)  be separate from food storage, food preparation, and

eating areas.
(c)  have a hand sink equipped with soap, hot and cold

running water within three feet of the diaper-changing surface;
and

(d)  have a smooth nonabsorbent diaper changing surface,
railing and a sanitary container for soiled and wet diapers.

(6)  Care givers shall change a child's clothing when it is
soiled with fecal material or urine and place the clothing into a
leakproof container to be sent home with the parent or legal
guardian.  Clothing soiled with feces or urine shall not be rinsed
at the facility.

(7)  Hand washing policies shall be followed to assure
protection from contamination and the spread of
microorganisms.  Hand washing procedures shall be posted at
all hand washing sinks.

(a)  Care givers shall wash and scrub their hands for 20
seconds with soap and warm running water at times specified in
policy.

(b)  Care givers shall teach children proper hand washing
techniques and oversee hand washing whenever possible.

(c)  Care givers and children shall wash their hands after
using the toilet, before and after eating and before and after food

preparation.
(8)  The licensee shall provide the following supplies and

make them accessible to children: toilet paper, liquid hand soap,
facial tissues, and single use paper towels or warm air hand
dryers.

(9)  The director shall keep and maintain a first aid kit and
a portable blood and bodily fluid clean-up kit.  All care givers
shall know the location of and how to use the kits.

(10)  Equipment and furniture must be durable, in good
repair, structurally sound, and stable following assembly and
installation.

(a)  Equipment must be free of sharp edges, dangerous
protrusions, openings where a child's extremities could be
pinched or crushed, and openings or angles that could trap part
of a child's body.

(b)  Tables, chairs, and other furniture must be appropriate
to the age and size of children who use them.  High chairs must
have safety straps.

(c)  Toys and equipment that are likely to be mouthed by
infants and toddlers must be made of a material that can be
disinfected.  These must be cleaned and disinfected when
mouthed or soiled and at least daily.

(d)  Sharp objects, medicines, plastic bags, and poisonous
plants and chemicals, including household supplies, must be
stored out of reach of children.

(e)  Electrical outlets accessible to children four years of
age and younger shall be protected or capped with safety
devices.

(f)  All pieces of outdoor playground equipment shall be
surrounded by a resilient surface of loose cushioning, at least
nine inches in depth, or mats manufactured for such use,
consistent with the guidelines of the Consumer Product Safety
Commission and the standards of the American Society for
Testing and Materials.  All indoor playground equipment, for
example slides and climbers, shall be surrounded by cushioning
materials, such as mats, in a six foot fall zone.  Indoor play
equipment shall not exceed three feet at the highest point.

(g)  The areas used by children must be free from debris,
loose flaking, peeling, or chipped paint, loose wallpaper, or
crumbling plaster, litter, and holes in the walls, floors and
ceilings.  Rugs must have a non-skid backing or be firmly
fastened to the floor and be free from tears, curled, or frayed
edges, and hazardous wrinkles.

(h)  Infant walkers with wheels are not permitted in hourly
childcare programs.

(11)  Hot water accessible to children shall not exceed the
scalding standard of 120 degrees Fahrenheit.

(12)  The licensee shall take effective and safe measures to
prevent, control, and eliminate the presence of insects, rodents,
and other vermin on the premises.

(13)  There shall be adequate housekeeping services to
maintain a clean and sanitary environment.

(14)  Entrances, exits, steps, and outside walkways shall be
maintained in a safe condition, free of ice, snow and other
hazards.

(15)  The center shall maintain air temperatures between 72
degrees Fahrenheit and 85 degrees Fahrenheit as measured 30
inches above the floor.  Infant care areas shall maintain
temperatures of at least 70 degrees Fahrenheit at floor level.

(16)  If sleeping equipment or mats are provided for rest
time, all mats and sleeping equipment shall be cleaned and
sanitized weekly, and prior to use by another child.

(17)  There shall be at least one toilet and lavatory for each
15 children.  Care givers shall directly supervise children when
using bathrooms that are available to the general public.

(18) There shall be no firearms or other weapons accessible
to children. Firearms and other weapons shall be stored
separately from ammunition and all shall be in a locked cabinet
or area during times when children are on the premises, unless
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the use is in accordance with UCA 53-5-701 Concealed
Weapons Act, UCA 76-10-523 Persons Exempt from Weapons
Laws or as otherwise authorized by law.

R430-60-14.  Animals.
(1)  If the facility permits animals in the facility:
(a)  the animals shall be clean and in good health;
(b)  the animals shall be confined in enclosures, hand held,

under leash control, or under voice control;
(c)  the animals shall have current vaccination records

available at the facility for all diseases transmissible to humans;
(d)  the animals shall have no history of dangerous or

aggressive behavior; and
(e)  the animals shall be excluded from food preparation,

storage or dining areas.
(2)  Children shall not assist with the cleaning of animals,

animal cages, pens or animal equipment.
(3)  The director shall inform the parent or legal guardian

of any known allergic or immune suppressed child of the types
of animals kept at the facility.

(4)  Children shall not be permitted to handle reptiles,
including turtles and lizards.

R430-60-15.  Food Service.
(1)  If food service is provided, the center's food service

shall comply with the Utah Department of Health Food Service
Sanitation Regulations, R392-100, and with the local health
department food service regulations.

(2)  If the local health department completes an inspection,
the most recent inspection report shall be maintained at the
center for review by the Department.

(3)  All food served in the center by care givers for the
children in care shall be from an approved source as provided in
R392-100.

(a)  Food brought in by parents for service to other children
must be from an approved source or commercially prepared;

(b)  Food brought in by parents for individual child use
must be labeled with the child's name.

(4)  All care givers who prepare or serve food and snacks
must have a food handler's permit.

(5)  Children's food shall be served on plates, napkins or
other sanitary holders, which includes a high chair tray.
Multiple use sanitary holders shall be washed, rinsed, and
sanitized with a sanitizer approved in R392-100 for food contact
surfaces prior to each use.  Food shall not be placed on a bare
table or other eating surface.

(6)  If a food service is provided, care givers shall serve
meals and snacks according to the center policy, but at least
once every three hours.

(7)  Children and infants shall be served special diets,
formula, breast milk, or food supplements in accordance with
the written instructions from a parent or legal guardian.

(8)  Baby food must be refrigerated after opening, marked
with the date and time and discarded if not consumed within 24
hours.

(9)  Infant formula and breast milk shall be discarded after
feeding or within two hours of initiating a feeding.

(10)  If an infant is unable to sit upright and hold his own
bottle, a care giver shall hold the infant during bottle feeding.

R430-60-16.  Penalty.
The Department may impose civil monetary penalties in

accordance with Title 63, Chapter 46b, Administrative
Procedures Act and Section 26-39-108, if there has been a
failure to comply with the provisions of this chapter, or rules
promulgated pursuant to this chapter, as follows:

(1)  if significant problems exist that are likely to lead to
the harm of a child, the department may impose a civil money
penalty of $50 to $1,000 per day; and

(2)  if significant problems exist that result in actual harm
to a child, the department may impose a civil money penalty of
$1,050 to $5,000 per day.

KEY:  child care facilities
February 15, 2002 26-39
Notice of Continuation June 6, 2008
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R430.  Health, Health Systems Improvement, Child Care
Licensing.
R430-90.  Licensed Family Child Care.
R430-90-1.  Legal Authority.

This rule is promulgated pursuant to Title 26, Chapter 39.

R430-90-2.  Purpose.
The purpose of this rule is to establish standards for the

operation and maintenance of licensed family child care
providers who care for one to 16 children in their home. It
establishes minimum requirements for the health and safety of
children in licensed programs.

R430-90-3.  Definitions.
(1)  "Conditional enrollment" means that a child is admitted

to a child care program and has received at least one dose of
each required vaccine prior to enrollment and maintains a
schedule for subsequent required vaccinations.

(2)  "Supervision" means the function of observing,
overseeing, and guiding a child or group of children.

(3)  "Related children" means children whose child care is
provided by their parents, legal guardians, grandparents,
brothers, sisters, uncles or aunts.

(4)  "Infant" means a child younger than 13 months of age.
(5)  "Toddler" means a child 13 months and older, but less

than 25 months of age.

R430-90-4.  License Required.
(1)  A person who provides child care in a home for nine to

16 children unrelated to the licensee for less than 24 hours a
day, with a regularly scheduled, on-going enrollment, for direct
or in-direct compensation must be licensed as a family group
child care program.

(2)  A person who provides child care in a home for less
than nine unrelated children for less than 24 hours per day,
having a regularly scheduled, ongoing enrollment, for direct or
indirect compensation may be licensed as a family child care
program.

R430-90-5.  Licensee Qualifications and Duties.
(1)  The licensee of the child care program must:
(a)  be at least 18 years of age; or
(b)  have a high school diploma or G.E.D.; and
(c)  have knowledge of and comply with applicable laws

and rules.
(2)  The licensee shall establish and implement policies and

procedures for the health and safety of children in the home.
(3)  The care giver shall be physically present on-site and

provide care and supervision of children at all times, both
indoors and outdoors.  This includes:

(a)  awareness of and responsibility for the ongoing activity
of each child and being near enough to intervene if needed; and

(b)  frequent in person observation of children sleeping in
cribs and play pens.

(4)  The licensee may permit a child to participate in
supervised out of the home activities without the care giver if:

(a)  the care giver has prior written permission from the
child's parent for the child's participation; and

(b)  the licensee has clearly assigned the responsibility for
the child's whereabouts and supervision throughout the period
of care.

(5)  The licensee may make arrangements for a substitute
who is at least 18 years old and who is capable of providing care
and supervision of children and handling emergencies in the
absence of the care giver.

R430-90-6.  Care Giver Qualifications.
(1)  The licensee shall ensure that each care giver or

volunteer who has direct contact with or access to children is

oriented to the licensed program and successfully completes the
required orientation training before starting assigned duties.
The licensee shall document in a care giver's personnel record
the date of completion of orientation training.  The orientation
training must include:

(a)  procedures for maintaining health and safety and
handling emergencies and accidents;

(b)  specific job responsibilities;
(c)  child discipline procedures of R430-90-7;
(d)  reporting requirements if the care giver witnesses or

suspects child abuse, neglect or exploitation; and
(e)  procedures for releasing children to authorized

individuals.
(2)  All care givers who provide services shall be at least

18 years of age or have completed high school or a G.E.D.
(3)  There shall be at least one care giver at the home

during business hours who has a current course completion in
basic child and infant first-aid and Cardiac Pulmonary
Resuscitation (CPR), and training in the Heimlich Maneuver for
treatment of an obstructed airway.

(a)  First-aid and CPR refers to courses given by the
American Red Cross, the Utah Emergency Medical Training
Council, or other courses that the licensee of the program can
demonstrate to the Department to be equivalent.

(b)  Documentation of the completed First-Aid and CPR
training must be in the care giver's personnel record.

(4)  The licensee must ensure that an annual documented
in-service training plan is developed and carried out.  The plan
shall be pertinent to the ages of the children in the program and
must address the following areas:

(a)  proper hand washing and sanitation techniques;
(b)  principles of good nutrition;
(c)  proper procedures in administration and storage of

medications;
(d)  recognizing early signs of illness, communicable

diseases and determining if there is a need to exclude a child
from the program;

(e)  accident prevention and safety principles;
(f)  positive guidance for the management of children;
(g)  child development; and
(h)  age appropriate activities.
(5)  If child care is provided to children under age two, the

following in-service topics are also required:
(a)  Preventing Shaken Baby Syndrome;
(b)  Coping with crying babies; and
(c)  Preventing Sudden Infant Death Syndrome.
(6)  The licensee shall ensure that they and all care givers

complete a minimum of 20 hours of annual in-service training.
At least ten hours of in-service training shall be person-to-
person instruction.

(7)  The licensee shall document successful completion of
in-service training and maintain a record for themselves and
each care giver which includes:

(a)  the date training was completed;
(b)  the topics covered; and
(c)  the trainer's name and organizational affiliation.
(8)  Each care giver upon employment and each licensee

shall have an initial health evaluation within the past six months
and complete tuberculosis testing using the Mantoux tuberculin
skin test method within two weeks of assuming care giver
responsibilities.  Tuberculin skin testing does not need to be
repeated during the employment period unless the employee
develops signs and symptoms of the disease, as determined by
a health care professional.

(a)  All care givers with skin tests that indicate potential
exposure to tuberculosis shall receive a medical evaluation for
tuberculosis disease.

(b)  All care givers who have documentation of previous
positive reaction to the Mantoux tuberculin skin test shall
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present documentation of completion of therapy for tuberculosis
infection or evidence of a negative chest radiograph within the
past 12 months.

(c)  Repeated chest radiographs are not required unless the
care giver develops signs and symptoms of tuberculosis disease,
as determined by a health care professional.

R430-90-7.  Child Discipline.
(1)  The licensee shall inform all care givers, parents or

guardians and children of expected conduct by setting clear and
understandable rules.

(2)  Disciplinary measures shall be implemented so as to
encourage the child's self-control to reduce risk of injury and
any adverse health effects to self or others.  Positive discipline
measures include but are not limited to:

(a)  rewards for positive behavior;
(b)  other forms of positive guidance;
(c)  redirection; or
(d)  time out.
(3)  Discipline measures shall not include any of the

following:
(a)  corporal punishment, including hitting, shaking, biting,

pinching, or spanking;
(b)  restraint of a child's movement by binding or tying;
(c)  use of abusive, demeaning or profane language;
(d)  force or withdrawing food, rest or bathroom

opportunities; or
(e)  confining a child in a locked closet, room, or similar

area.

R430-90-8.  Records.
(1)  The licensee shall obtain from the parent or legal

guardian an admission agreement, which identifies the
following:

(a)  child's full name and nickname;
(b)  parent or guardian's name, address and phone number;
(c)  name, address and phone number of additional persons

to be notified in the event of an emergency when the parent or
guardian cannot be located;

(d)  name, address and phone number of the child's primary
source of emergency health and dental care.

(2)  The licensee shall ensure that children's records are
organized and maintained to include the following:

(a)  immunization record (Utah School Immunization
Record -USIR) according to R396-100;

(b)  child's health history required in R430-90-10(4) and
any updates;

(c)  injury, accident and incident reports; and
(d)  medication administration records required in R430-

90-10(6)(d).
(3)  The licensee of the program shall maintain care giver

records to include:
(a)  background screening records;
(b)  initial health evaluations and TB testing;
(c)  food handler's permits;
(d)  first-aid and CPR course completion; and
(e)  in-service training records.
(4)  The licensee shall ensure a record or log is maintained

to document each enrolled child's attendance.

R430-90-9.  Care Giver to Child Ratios.
The minimum ratio of care givers to children permitted in

licensed small family and family group child care are set forth
in tables 1 and 2.

TABLE 1
Family Minimum Care Giver to Child Ratios

Care giver   Children   Limits for Mixed Ages(a)
1            8          No more than two children under age 2

1            6          No more than three children under age 2

(a)  The mixed ages include the care giver's children under
age 4.

TABLE 2
Family Group Minimum Care giver to Child Ratios

Care Giver    Children   Limits for Ages   Group Size(b)(c)
1             12         All Children      16
                         School-age
2             9-16       Mixed ages,       20
                         only four under
                         age 2

(b)  There shall be at least two care givers in the licensed
family group program at all times when there are nine or more
children present, counting the care givers' own children, grand
children, nieces, nephews, wards, step-children, under age 12,
or when more than two infants are present.

(c)  The care giver's own children, grand children, nieces,
nephews, wards, step-children are included in the maximum
group size if they are under the age of 12.

R430-90-10.  Child Health and Medications.
(1)  The licensee may not care for a child without proof of

immunization, or evidence of conditional enrollment, or
evidence of personal, medical or religious exemption. Each
child shall have immunizations as required by the Utah School
Immunization Law, R396-100.

(2)  The licensee shall observe each child daily for signs of
illness.

(a)  The licensee shall notify the parent or legal guardian
immediately when illness is observed or suspected.

(b)  The licensee must keep ill children separate from other
children.

(3)  If a communicable illness or parasite is discovered, the
owner shall notify the parent or legal guardian of all enrolled
children on the day of discovery.  Notification shall protect the
confidentiality of care givers and children.

(4)  The parent or legal guardian shall provide a child
health history upon admission which identifies:

(a)  known food sensitivities and allergies;
(b)  chronic illnesses, disabilities or medical conditions;
(c)  instructions for routine care; and
(d)  instructions for emergency care.
(5)  The parent or legal guardian shall annually review and

update the child's health history with the licensee.
(6)  If the licensee chooses to administer prescribed or oral

over-the-counter medications then:
(a)  Medications may be administered to children only by

a designated care giver who does the following:
(i)  check the label and confirm the name of the child,
(ii)  read the directions regarding measured doses,

frequency, expiration date, and other administration guidelines,
and

(iii)  properly document administration of medication
records according to subsection (d).

(b)  Oral over-the-counter and all prescription medications
must be in the original or pharmacy container, have the original
label, include the child's name, have child proof caps, and have
written instructions for administration.

(c)  The parent or legal guardian must complete a
medication release form for each child receiving medications
that contains:

(i)  the name of the medication,
(ii)  the dosage,
(iii)  the route of administration,
(iv)  the times and dates to be administered,
(v)  the illness or condition being treated, and
(vi)  the parent's or legal guardian's signature.
(d)  The care giver who administers a child's medication
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shall maintain a medication record that includes:
(i)  the time, date, and dosage of the medication given;
(ii)  the signature or initials of the care giver who

administered the medication; and
(iii)  documentation of any errors in administration or

adverse reactions.
(e)  The licensee shall report any adverse reaction to a

medication or error in administration to the parent or legal
guardian immediately upon recognizing the error or reaction.

(f)  Medications shall be secured from access to children.
(g)  Medications stored in refrigerators shall be in spill-

proof packaging and shall be kept in a covered, leakproof
storage container.

(h)  The licensee shall return all unused or out-of-date
prescription and oral over-the-counter medications to the parent
or legal guardian.

R430-90-11.  Parent Notification and Child Security.
(1)  The licensee shall establish a procedure for care givers

to check who has written authorization to pick up children.
Only the parents, legal guardian, or persons with written
authorization from a parent or legal guardian shall be allowed to
take any child from the home, except that verbal authorization
may be used in emergency situations.

(2)  The home of the licensee shall be accessible and open
to parents or legal guardians during the hours of operation.

(3)  The licensee shall establish a procedure for ensuring
that all children's attendance is accounted for, which shall
include requiring a sign-in and out procedure.

(4)  The licensee shall establish written policies and
monitor care givers, visitors, and residents of the home to ensure
that the use and accessibility of tobacco, alcohol, illegal
substances or sexually explicit materials are prohibited by any
person anywhere on the premises during the hours of operation
when children are under care.

(5)  In the case of a serious injury to a child which requires
immediate hospital treatment, the licensee shall contact the
parents or legal guardians after emergency personnel have been
contacted.

(6)  For any emergency that requires a response by
emergency medical treatment providers, fatality, or
hospitalization of a child in care, the licensee shall:

(a)  notify the Department within 24 hours of occurrence,
either by phone or facsimile; and

(b)  submit to the Department within five business days of
occurrence a written injury and accident report.

R430-90-12.  Activities.
(1)  The licensee shall develop a daily activity plan that is

designed for the age and development of the children accepted
for care and ensure that there are sufficient supplies on hand.

(2)  There shall be a minimum of 35 square feet of indoor
play area per child for each child in care under age 14.  Toilet
rooms, closets, hallways, and alcoves may not be included in
calculating indoor play space.  Play space does not include areas
in the care giver home which are not included in the child care
area.

(3)  Outdoor play areas shall have at least 40 square feet
per child for each child in care under age 14. The total outdoor
play area shall accommodate at least 40 percent of the licensed
capacity at one time.

(a)  Outdoor play areas shall be fenced or have a natural
barrier that provides protection from unsafe areas.  Fences shall
be at least four feet high.  If local ordinances conflict with this
requirement, the licensee may request a variance from the
Department.  Any gaps within the fence shall not be greater than
three and one-half inches.  The bottom edges of the fence shall
not be more than three and one-half inches above the ground.

(b)  Outdoor play areas shall have a shaded area to protect

children from excessive sun and heat.  Drinking water shall be
continuously accessible to children in the outdoor play area.

(4)  If off-site activities are provided, parent or legal
guardian permission is required for children to participate.  Care
givers shall take with them emergency phone numbers for each
child attending the activity.

(5)  If swimming activities are planned, care givers shall
accompany children at pool side and lifeguards and pool
personnel are not counted in care giver ratios.

(6)  If care is provided to infants, a care giver shall provide
physical and verbal stimulation every 30 minutes to each infant
during waking hours, including the opportunity for physical
activity.  Physical activity may not confine an awake child to a
single device, such as infant equipment which restricts active
movements for more than 30 minutes.

R430-90-13.  Transportation.
(1)  The licensee shall maintain documentation that any

vehicle used for transporting children has a current vehicle
registration, insurance for child care transportation, safety
inspection and shall maintain the vehicle in a clean and safe
manner.

(2)  Each vehicle shall:
(a)  have a first-aid kit and body fluid clean-up kit;
(b)  be equipped with individual, size-appropriate safety

restraints such as car seats or seat belts which are described in
the federal motor vehicle safety standards contained in the Code
of Federal Regulations, title 49, section 571.213, for each child
that are appropriate to the vehicle type and are installed and
used in the manner prescribed by the manufacturer;

(c)  be enclosed; and
(d)  be locked during transport.
(3)  Smoking in vehicles is prohibited at all times that

children are in the vehicle.
(4)  Any vehicle used for transporting children shall be

driven by an adult who holds a current state driver's license that
authorizes the driver to operate the type of vehicle driven.

(5)  The driver shall ensure that no child is unattended in
the vehicle.  The driver shall remove the keys whenever the
driver is not in the driver's seat.

R430-90-14.  Infection Control.
(1)  All care givers shall comply with the universal blood

and bodily fluid precautions according to the OSHA Bodily
Fluid Blood-Borne Pathogen Standard.

(a)  The licensee shall keep and maintain a portable blood
and bodily fluid clean-up kit.

(b)  All care givers shall know the location of the kit and
how to use it.

(c)  All care givers shall wear new disposable latex gloves
or an approved equivalent listed in OSHA part 1910.1030 for
first-aid procedures involving blood or clean-up of blood
containing bodily fluids.

(2)  If children are admitted for care who require diapers,
the following applies:

(a)  Care givers shall change a child's diaper on a clean,
smooth, washable, non-absorbent diapering surface and sanitize
the surface after each use.

(b)  The diapering area shall not be located in a food
preparation area.

(c)  Care givers shall place soiled diapers in a container
that is lined and has a tight fitting lid or take the diapers directly
to an outside covered receptacle.  Care givers shall clean and
disinfect the inside diaper containers daily.

(3)  If a child's clothing is soiled by fecal material or urine,
a care giver shall change the clothing promptly and place the
clothing in a leakproof container to be sent home with the parent
or legal guardian.

(4)  If personal hygiene items for children are maintained
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at the home such as combs or toothbrushes, they shall not be
shared between children and shall be labeled and stored
separately.

(5)  The licensee shall clean and sanitize indoor activity
equipment and toys weekly or more often as necessary.

(a)  Stuffed animals shall be machine washable.
(b)  If four or more infants are present for care, the licensee

shall clean and sanitize the indoor equipment and toys used by
the infants during the day.

(6)  Care givers shall assure protection from contamination
and the spread of microorganisms by implementing good hand
washing practices.  Care givers shall teach children proper hand
washing techniques and oversee hand washing whenever
possible.  Care givers and children shall wash their hands after
using the toilet, before and after eating, and before and after
food preparation.

(7)  Single-use paper towels or individually labeled cloth
towels shall be used for drying hands.  If cloth towels are used,
the care giver shall wash the towels daily.

R430-90-15.  Safety.
(1)  Indoor and outdoor play spaces, toys and equipment

shall be maintained in a safe manner to prevent injury to
children.

(2)  Infants and toddlers shall not have access to toys
smaller than 1-1/4 inches in total diameter or length. Toys and
equipment used by children must comply with the guidelines of
the Consumer Product Safety Commission.

(3)  High chairs shall have safety straps or devices to
prevent children from falling out.

(4)  There shall be no firearms or other weapons accessible
to children.  Firearms and other weapons shall be stored
separately from ammunition and all shall be in a locked cabinet
or area during times when children are on the premises, unless
the use is in accordance with UCA 53-5-701 Concealed
Weapons Act, UCA 76-10-523 Persons Exempt from Weapons
Laws or as otherwise authorized by law.

(5)  Electrical outlets accessible to children four years of
age and younger shall be protected or capped with safety
devices.

(6)  Toxic or hazardous chemicals such as cleaners,
insecticides, lawn products, and flammable materials shall be
stored away from children in a locked or protected area.  All
toxic or hazardous chemicals shall be in the original container,
or labeled in the container.

(7)  Fireplaces, open-face heaters, and wood burning stoves
shall be inaccessible to children when in use.  Portable space
heaters are not permitted when children are on the premises.

(8)  Outdoor play equipment shall be located over soft
material or grass.

(9)  All water hazards such as a swimming pool, stationary
wading pool, ditches, and fish ponds shall be fenced to prevent
access by children.

(10)  Sharp objects, medicines, plastic bags, poisonous
plants, lighters and matches must be stored out of reach and
inaccessible to children.

(11)  Hot water accessible to children shall not exceed the
scalding standard of 120 degrees Fahrenheit.

(12)  Strings and cords long enough to encircle a child's
neck, such as those found on pull toys, window blinds, or
drapery cords, shall be inaccessible to children under five years
of age.

(13)  Any structure built prior to 1978 which has peeling,
flaking, chalking, or failing paint on the interior or exterior shall
be tested for lead-based paint.  If paint lead levels are equal to
or exceed 0.06% by weight, the structure must be remodeled by
encapsulation or enclosure when possible or by complete
removal of lead-based paint by trained individuals.

(14)  Infant walkers with wheels are not permitted.

(15)  The licensee shall provide separate sleep equipment
for each infant designed for infant use, such as a crib, bassinet,
porta-crib, or play pen.  Infants shall be placed on their backs
for sleeping.

R430-90-16.  Fire, Emergency, and Disaster.
(1)  The licensee shall have a written emergency and

disaster plan in case of fire, flood, earthquake, blizzard, power
failure, or other disasters that could create structural damage to
the home or pose a health hazard. The plan shall include the
procedure to transport and evacuate children to another location
and the procedures to turn off gas, electricity and water.

(2)  The licensee shall have an emergency plan in the case
of a missing child or death or serious injury to a child, which
includes the name of a substitute care giver in the event the
owner must leave the residence for any reason.

(3)  The licensee shall hold simulated fire drills quarterly
and an annual disaster drill.  The licensee shall document the
date of drills, participants, and the problems encountered.

(4)  Each home shall have fire extinguishers and smoke
detectors in good operating condition on each floor occupied by
children.  Two exits leading to an open space at ground level,
shall be present to permit the orderly evacuation of children.  If
the basement is used to provide child care, at least one exit at
ground level shall be present leading to an open space.

(5)  The licensee shall ensure that the telephone service is
in working order, unless there is a utility failure, and inform the
Department of the current phone number.  The names and
telephone numbers of the emergency medical personnel, fire
department, police, and poison control shall be posted by the
telephone.

(6)  The licensee shall maintain a first-aid kit at the
residence.

R430-90-17.  Housekeeping and Maintenance.
(1)  The licensee shall take effective and safe measures to

prevent, control, and eliminate the presence of insects, rodents,
and other vermin on the premises.

(2)  There shall be adequate housekeeping services to
maintain a clean, odor free, and sanitary environment.

(3)  Entrances, exits, steps, and outside walkways shall be
maintained in a safe condition, free of ice, snow, and other
hazards.

(4)  The licensee shall maintain the home at air
temperatures between 72 degrees Fahrenheit and 85 degrees
Fahrenheit as measured 30 inches above the floor.  Infant care
areas shall maintain temperatures of at least 70 degrees
Fahrenheit at floor level.

(5)  If sleeping equipment or mats for sleeping are
provided, all mats and sleeping equipment shall be cleaned and
sanitized weekly, and prior to use by another child.

(6)  The home shall be maintained to ensure that the
equipment, fixtures, and furnishings are safe and in good repair.

(7)  Sand boxes and outdoor play areas shall be kept free
of animal excrement and harmful objects.

R430-90-18.  Animals.
(1)  If the licensee permits animals at the home:
(a)  the animals shall be clean and in good health;
(b)  the animals shall have current vaccination records

available at the program for all diseases transmissible to
humans; and

(c)  the animals shall have no history of dangerous or
aggressive behavior.

(2)  Children shall not assist with the cleaning of animals,
animal cages, pens or animal equipment.  Animal cages and
equipment shall not be cleaned in food preparation or food
storage areas.

(3)  The licensee of the program shall inform the parent or
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legal guardian of the types of animals kept at the home.
(4)  Children shall not handle reptiles, including turtles and

lizards.

R430-90-19.  Food Service.
(1)  If the local health department completes an inspection,

the inspection report shall be maintained at the home for review
by the Department.

(2)  Food prepared by the care givers for the children in
care shall be from an approved source as provided in R392-100.

(a)  Food brought in by parents or legal guardians to serve
to other children must be from an approved source or
commercially prepared;

(b)  Food brought in by parents or legal guardians for
individual child use must be labeled.

(c)  Baby food must be refrigerated after opening, marked
with the date and time of opening and discarded if not consumed
within 24 hours of opening;

(d)  Infant formula and breast milk shall be discarded after
feeding or within two hours of initiating a feeding.

(3)  All care givers who prepare or serve food and snacks
must have a current food handler's permit.

(4)  Children's food shall be served on plates, napkins or
other sanitary holders, which include a high chair tray.
Multiple-use sanitary holders shall be washed, rinsed, and
sanitized with a sanitizer approved in R392-100 for food contact
surfaces prior to each use.  Food shall not be placed on a bare
table or other eating surface.

(5)  Meals and snacks shall be served at least once every
three hours, or according to the menu.

(a)  The current week's menu shall be posted for review by
parents or guardians and all substitutions shall be noted on the
menu and retained for one week.  If substitutions are made, the
menu must meet the requirement of the United States
Department of Agriculture (USDA) Child Care Food Program
guidelines;

(b)  Menus can be obtained from the Department or shall
be Department-approved, independently approved and signed by
a registered dietitian, or approved through the United States
Department of Agriculture Child and Adult Care Food Program;
and

(c)  A different menu shall be planned for each day of the
week and menus may be cycled.

(6)  Children and infants shall be served special diets,
formula, breast milk, or food supplements in accordance with
the written instructions from a parent or legal guardian.

(7)  If an infant is unable to sit upright and hold his own
bottle, a care giver shall hold the infant during bottle feeding.

R430-90-20.  Penalty.
The Department may impose civil monetary penalties in

accordance with Title 63, Chapter 46b, Administrative
Procedures Act and Section 26-39-108, if there has been a
failure to comply with the provisions of this chapter, or rules
promulgated pursuant to this chapter, as follows:

(1)  if significant problems exist that are likely to lead to
the harm of a child, the department may impose a civil money
penalty of $50 to $1,000 per day; and

(2)  if significant problems exist that result in actual harm
to a child, the department may impose a civil money penalty of
$1,050 to $5,000 per day.

KEY:  child care facilities
February 15, 2002 26-39
Notice of Continuation June 6, 2008



UAC (As of July 1, 2008) Printed:  September 4, 2008 Page 247

R477.  Human Resource Management, Administration.
R477-1.  Definitions.
R477-1-1.  Definitions.

The following definitions apply throughout these rules
unless otherwise indicated within the text of each rule.

(1)  Abandonment of Position:  An act of resignation
resulting when an employee is absent from work for three
consecutive working days without approval.

(2)  Actual FTE:  The total number of full time equivalents
based on actual hours paid in the state payroll system.

(3)  Actual Hours Worked:  Time spent performing duties
and responsibilities associated with the employee's job
assignments.

(4)  Actual Wage:  The employee's assigned salary rate in
the central personnel record maintained by the Department of
Human Resource Management.

(5)  Administrative Leave:  Leave with pay granted to an
employee at management discretion that is not charged against
the employee's leave accounts.

(6)  Administrative Adjustment:  A DHRM approved
change of a position from one job to another job or a salary
range change for administrative purposes that is not based on a
change of duties and responsibilities.

(7)  Administrative Salary Decrease:  A decrease in the
current actual wage of one or more salary steps based on non-
disciplinary administrative reasons determined by an agency
head or commissioner.

(8)  Administrative Salary Increase:  An increase in the
current actual wage of one or more salary steps based on special
circumstances determined by an agency head or commissioner.

(9)  Agency:  An entity of state government that is:
(a)  directed by an executive director, elected official or

commissioner defined in Title 67, Chapter 22 or in other
sections of the code;

(b)  authorized to employ personnel; and
(c)  subject to DHRM rules.
(10)  Agency Head:  The executive director or

commissioner of each agency or a designated appointee.
(11)  Agency Human Resource Field Office: An office of

the Department of Human Resource Management located at
another agency's facility.

(12)  Agency Management:  The agency head and all other
officers or employees who have responsibility and authority to
establish, implement, and manage agency policies and programs.

(13)  Appeal:  A formal request to a higher level for
reconsideration of a grievance decision.

(14)  Appointing Authority:  The officer, board,
commission, person or group of persons authorized to make
appointments in their agencies.

(15)  Budgeted FTE:  The total number of full time
equivalents budgeted by the Legislature and approved by the
Governor.

(16)  Bumping:  A procedure that may be applied prior to
a reduction in force action (RIF).  It allows employees with
higher retention points to bump other employees with lower
retention points as identified in the work force adjustment plan,
as long as employees meet the eligibility criteria outlined in
interchangeability of skills.

(17)  Career Mobility:  A time limited assignment of an
employee to a position of equal or higher salary range for
purposes of professional growth or fulfillment of specific
organizational needs.

(18)  Career Service Employee:  An employee who has
successfully completed a probationary period in a career service
position.

(19)  Career Service Exempt Employee:  An employee
appointed to work for an unspecified period of time or who
serves at the pleasure of the appointing authority and may be
separated from state employment at any time without just cause.

(20)  Career Service Exempt Position:  A position in state
service exempted by law from provisions of competitive career
service under Sections 67-19-15 and R477-2-1.

(21)  Career Service Status:  Status granted to employees
who successfully complete a probationary period for
competitive career service positions.

(22)  Category of Work:  A job series within an agency that
is designated by the agency head as having positions to be
eliminated agency wide through a reduction in force. Category
of work may be further reduced after review by DHRM as
follows:

(a) a unit smaller than the agency upon providing
justification and rationale for approval, for example:

(i)  unit number;
(ii)  cost centers;
(iii)  geographic locations;
(iv)  agency programs.
(b)  positions identified by a set of essential functions, for

example:
(i)  position analysis data;
(ii)  certificates;
(iii)  licenses;
(iv)  special qualifications;
(v)  degrees that are required or directly related to the

position.
(23)  Certifying:  The act of verifying the qualifications and

availability of individuals on the hiring list. The number of
individuals certified shall be based on standards and procedures
established by the Department of Human Resource
Management.

(24)  Change of Workload:  A change in position
responsibilities and duties or a need to eliminate or create
particular positions in an agency caused by legislative action,
financial circumstances, or administrative reorganization.

(25)  Classification Grievance:  The approved procedure by
which an agency or a career service employee may grieve a
formal classification decision regarding the classification of a
position.

(26)  Classified Service:  Positions that are subject to the
classification and compensation provisions stipulated in Section
67-19-12.

(27)  Classification Study: A Classification review
conducted by DHRM under Section R477-3-4.  A study may
include single or multiple job or position reviews.

(28)  Compensatory Time:  Time off that is provided to an
employee in lieu of monetary overtime compensation.

(29)  Contractor:  An individual who is contracted for
service, is not supervised by a state supervisor, but is
responsible for providing a specified service for a designated fee
within a specified time.  The contractor shall be responsible for
paying all taxes and FICA payments, and may not accrue
benefits.

(30)  Corrective Action:  A documented administrative
action to address substandard performance of an employee
under Section R477-10-2.

(31)  Critical Incident Drug or Alcohol Test:  A drug or
alcohol test conducted on an employee as a result of the
behavior, action, or inaction of an employee that is of such
seriousness it requires an immediate intervention on the part of
management.

(32)  Demotion:  A disciplinary action resulting in a
reduction of an employee's current actual wage.

(33)  Designated Hiring Rule:  A rule promulgated by
DHRM that defines which individuals on a certification are
eligible for appointment to a career service position.

(34)  DHRM:  The Department of Human Resource
Management.

(35)  DHRM Approved Recruitment and Selection System:
The state's recruitment and selection system, which is a
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centralized and automated computer system administered by the
Department of Human Resource Management.

(36)  Disability:  Disability shall have the same definition
found in the Americans With Disabilities Act (ADA) of 1990,
42 USC 12101 (1994); Equal Employment Opportunity
Commission regulation, 29 CFR 1630 (1993); including
exclusions and modifications.

(37)  Disciplinary Action:  Action taken by management
under Rule R477-11.

(38)  Discrimination:  Unlawful action against an employee
or applicant based on race, religion, national origin, color, sex,
age, disability, protected activity under the anti-discrimination
statutes, political affiliation, military status or affiliation, or any
other factor, as prohibited by law.

(39)  Dismissal:  A separation from state employment for
cause under Section R477-11-2.

(40)  Drug-Free Workplace Act:  A 1988 congressional act,
34 CFR 85 (1993), requiring a drug-free workplace certification
by state agencies that receive federal grants or contracts.

(41)  Employee Personnel Files: For purposes of Title 67,
Chapters 18 and 19, the files maintained by DHRM and
agencies as required by Section R477-2-5. This does not include
employee information maintained by supervisors.

(42)  Employment Eligibility Verification:  A requirement
of the Immigration Reform and Control Act of 1986, 8 USC
1324 (1988) that employers verify the identity and eligibility of
individuals for employment in the United States.

(43)  "Escalator" Principle:  Under the Uniformed Services
Employment and Reemployment Rights Act (USERRA),
returning veterans are entitled to return back onto their seniority
escalator at the point they would have occupied had they not left
state employment.

(44)  Excess Hours:  A category of compensable hours
separate and apart from compensatory or overtime hours that
accrue at straight time only when an employee's actual hours
worked, plus additional hours paid, exceed an employee's
normal work period.

(45)  Fitness For Duty Evaluation:  Evaluation, assessment
or study by a licensed professional to determine if an individual
is able to meet the performance or conduct standards required by
the position held, or is a direct threat to the safety of self or
others.

(46)  FLSA:  Fair Labor Standards Act.  The federal statute
that governs overtime.  See 29 USC 201 (1996).

(47)  FLSA Exempt:  Employees who are exempt from the
Fair Labor Standards Act.

(48)  FLSA Nonexempt:  Employees who are not exempt
from the Fair Labor Standards Act.

(49)  Follow Up Drug or Alcohol Test:  Unannounced drug
or alcohol tests conducted for up to five years on an employee
who has previously tested positive or who has successfully
completed a voluntary or required substance abuse treatment
program.

(50)  Furlough:  A temporary leave of absence from duty
without pay for budgetary reasons or lack of work.

(51)  Grievance:  A career service employee's claim or
charge of the existence of injustice or oppression, including
dismissal from employment resulting from an act, occurrence,
omission, condition, discriminatory practice or unfair
employment practice not including position classification or
schedule assignment.

(52)  Grievance Procedures:  The statutory process of
grievances and appeals as set forth in Sections 67-19a-101
through 67-19a-408 and the rules promulgated by the Career
Service Review Board.

(53)  Gross Compensation:  Employee's total earnings,
taxable and nontaxable, as shown on the employee's pay
statement.

(54)  Hiring List:  A list of qualified and interested

applicants who are eligible to be considered for appointment or
conditional appointment to a specific position.

(55)  HRE:  Human Resource Enterprise; the state human
resource management information system.

(56)  Immediate Supervisor:  The employee or officer who
exercises direct authority over an employee and who appraises
the employee's performance.

(57)  Incompetence:  Inadequacy or unsuitability in
performance of assigned duties and responsibilities.

(58)  Inefficiency:  Wastefulness of government resources
including time, energy, money, or staff resources or failure to
maintain the required level of performance.

(59)  Interchangeability of Skills:  Employees are
considered to have interchangeable skills only for those
positions they have previously held successfully in Utah state
government employment or for those positions which they have
successfully supervised and for which they satisfy job
requirements.

(60)  Intern:  An individual in a college degree program
assigned to work in an activity where on-the-job training is
accepted.

(61)  Job:  A group of positions similar in duties
performed, in degree of supervision exercised or required, in
requirements of training, experience, or skill and other
characteristics.  The same salary range and test standards are
applied to each position in the group.

(62)  Job Description:  A document containing the duties,
distinguishing characteristics, knowledge, skills, and other
requirements for a job.

(63)  Job Identification Number:  A unique number
assigned to a job by DHRM.

(64)  Job Proficiency Rating:  An average of the last three
annual performance evaluation ratings used in reduction in force
proceedings.

(65)  Job Requirements:  Skill requirements defined at the
job level.

(66)  Job Series:  Two or more jobs in the same functional
area having the same job class title, but distinguished and
defined by increasingly difficult levels of duties and
responsibilities and requirements.

(67)  Legislative Salary Adjustment:  A legislatively
approved salary increase for a specific category of employees
based on criteria determined by the Legislature.

(68)  Malfeasance: Intentional wrongdoing, deliberate
violation of law or standard, or mismanagement of
responsibilities.

(69)  Market Based Bonus:  One time lump sum monies
given to a new hire or a current employee to encourage
employment with the state.

(70)  Market Comparability Adjustment:  Legislatively
approved change to a salary range for a job or to an employee's
actual wage based on a compensation survey conducted by
DHRM.

(71)  Merit Increase:  A legislatively approved and funded
salary increase for employees to recognize and reward
successful performance.

(72)  Misfeasance:  The improper or unlawful performance
of an act that is lawful or proper.

(73)  Nonfeasance:  Failure to perform either an official
duty or legal requirement.

(74)  Performance Evaluation:  A formal, periodic
evaluation of an employee's work performance.

(75)  Performance Management:  The ongoing process of
communication between the supervisor and the employee which
defines work standards and expectations, and assesses
performance leading to a formal annual performance evaluation.

(76)  Performance Plan:  A written summary of the
standards and expectations required for the successful
performance of each job duty or task.  These standards normally
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include completion dates and qualitative and quantitative levels
of performance expectations.

(77)  Performance Standard:  Specific, measurable,
observable and attainable objectives that represent the level of
performance to which an employee and supervisor are
committed during an evaluation period.

(78)  Personnel Adjudicatory Proceedings:  The informal
appeals procedure contained in Title 63, Chapter 46b, for all
human resource policies and practices not covered by the state
employees grievance procedure promulgated by the Career
Service Review Board, or the classification appeals procedure.

(79)  Position:  A unique set of duties and responsibilities
identified by DHRM authorized job and position management
numbers.

(80)  Position Description:  A document that describes the
detailed tasks performed, as well as the knowledge, skills,
abilities, and other requirements of a specific position.

(81)  Position Identification Number:  A unique number
assigned to a position for FTE management.

(82)  Position Management Report:  A document that lists
an agency's authorized positions including job identification
numbers, salaries, and schedules.  The list includes occupied or
vacant positions and full or part-time positions.

(83)  Position Sharing:  A situation where two employees
share the duties and responsibilities of one full-time career
service position.  Leave benefits for position sharing employees
are pro-rated according to the number of hours worked.  To be
eligible for benefits, position sharing employees must work at
least 50% of a full-time equivalent.

(84)  Post Accident Drug or Alcohol Test:  A Drug or
alcohol test conducted on an employee who is involved in a
vehicle accident while on duty:

(a)  where a fatality occurs;
(b)  where the employee receives a citation under state or

local law for a moving traffic violation arising from the accident
and the accident involves bodily injury to any person who, as a
result of the injury, immediately receives medical treatment
away from the scene of the accident;

(c)  where the employee receives a citation under state or
local law for a moving traffic violation arising from the accident
and the accident involves one or more motor vehicles that incur
disabling damage as a result of the accident that must be
transported away from the scene by a tow truck or other vehicle;

(d)  where there is reasonable suspicion that the employee
had been driving while under the influence of a controlled
substance.

(85)  Preemployment Drug Test:  A drug test conducted on
final candidates for a highly sensitive position or on a current
employee prior to assuming highly sensitive duties.

(86)  Probationary Employee:  An employee hired into a
career service position who has not completed the required
probationary period for that position.

(87)  Probationary Period:  A period of time considered
part of the selection process, identified at the job level, the
purpose of which is to allow management to evaluate an
employee's ability to perform assigned duties and
responsibilities and to determine if career service status should
be granted.

(88)  Productivity Step Adjustment:  A management
authorized salary increase of one to four steps.  Management
and employees agree to the adjustment for employees who
accept an increased workload resulting from actual and
budgeted FTE reductions.

(89)  Promotion:  An action moving an employee from a
position in one job to a position in another job having a higher
maximum salary step.

(90)  Protected Activity:  Opposition to discrimination or
participation in proceedings covered by the antidiscrimination
statutes or the Utah State Grievance and Appeal Procedure.

Harassment based on protected activity can constitute unlawful
retaliation.

(91)  Random Drug or Alcohol Test:  Unannounced drug
or alcohol testing of a sample of highly sensitive employees
done in accordance with federal regulations or state rules,
policies, and procedures, and conducted in a manner such that
each highly sensitive employee has an equal chance of being
selected for testing.

(92)  Reappointment:  Return to work of an individual
from the reappointment register, whose accrued annual leave,
converted sick leave, compensatory time and excess hours in the
employee's former position were cashed out upon separation.

(93)  Reappointment Register:  A register of individuals
who have:

(a)  held career service status and been separated in a
reduction in force;

(b)  held career service status and accepted career service
exempt positions without a break in service and were not
retained, unless discharged for cause;

(c)  by Career Service Review Board decision been placed
on the reappointment register.

(94)  Reasonable Suspicion Drug or Alcohol Test: A drug
or alcohol test conducted on an employee based on specific,
contemporaneous, articulated observations concerning the
appearance, behavior, speech or body odors of the employee.

(95)  Reassignment:  A management initiated action
moving an employee from his current job or position to a
different job or position for administrative reasons not included
in the definition of promotion or demotion.

(96)  Reclassification:  A DHRM reallocation of a single
position or multiple positions from one job to another job to
reflect management initiated changes in duties and
responsibilities.

(97)  Reduction in Force:  (RIF)  Abolishment of positions
resulting in the termination of career service staff.  RIFs can
occur due to inadequate funds, a change of workload, or a lack
of work.

(98)  Reemployment:  Return to work of an employee who
resigned or took military leave of absence from state
employment to serve in the uniformed services covered under
USERRA.  Accrued annual leave, converted sick leave,
compensatory time and excess hours may have been cashed out
at separation.

(99)  Rehire:  Return to work of a former career service
employee who resigned from state employment.  Accrued
annual leave, converted sick leave, compensatory time and
excess hours in their former position were cashed out at
separation.

(100)  Requisition:  An electronic document used for Utah
Job Match recruitment, selection and tracking purposes that
includes specific information for a particular position, job
seekers' applications, and a hiring list.

(101)  Salary Range:  The segment of an approved pay plan
assigned to a job.

(102)  Schedule:  The determination of whether a position
meets criteria stipulated in the Utah Code Annotated to be
career service (schedule B) or career service exempt (schedule
A).

(103)  Serious Health Condition:  An illness, injury,
impairment, physical or mental condition that involves:

(a)  inpatient care in a hospital, hospice, or residential
medical care facility; or

(b)  outpatient care with continuing treatment by a health
care provider.

(104)  Tangible Employment Action:  Any significant
change in employment status e.g. hiring, firing, promotion,
failure to promote, demotion, undesirable assignment, a decision
causing a significant change in benefits, compensation
decisions, and work assignment.  Tangible employment action
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does not include insignificant changes in employment status
such as a change in job title without a change in salary, benefits
or duties.

(105)  Temporary employee:  A career service exempt
employee on schedule AI, AJ, or AL.

(106)  Transfer:  An employee initiated movement from
one job or position to another job or position for which the
employee qualifies for reasons not included in the definition of
promotion.

(107)  Uniformed Services:  The United States Army,
Navy, Marine Corps, Air Force, Coast Guard; Reserve units of
the Army, Navy, Marine Corps, Air Force, or Coast Guard;
Army National Guard or Air National Guard; Commissioned
Corps of Public Health Service, National Oceanic and
Atmospheric Administration (NOAA), National Disaster
Medical Systems (NDMS) and any other category of persons
designated by the President in time of war or emergency.
Service in Uniformed Services includes: voluntary or
involuntary duty, including active duty; active duty for training;
initial active duty for training; inactive duty training; full-time
National Guard duty; or absence from work for an examination
to determine fitness for any of the above types of duty.

(108)  USERRA:  Uniformed Services Employment and
Reemployment Rights Act of 1994 (P.L. 103-353), requires
state governments to re-employ eligible veterans who resigned
or took a military leave of absence from state employment to
serve in the uniformed services and who return to work within
a specified time period after military discharge.  Employees
covered under USERRA are in a leave without pay status from
their state position.

(109)  Veteran:  An individual who has served on active
duty in the armed forces for more than 180 consecutive days, or
was a member of a reserve component who served in a campaign
or expedition for which a campaign medal has been authorized.
Individuals must have been separated or retired under honorable
conditions.

(110)  Volunteer:  Any person who donates services to the
state or its subdivisions without pay or other compensation
except actual and reasonable expenses incurred, as approved by
the supervising agency.

(111)  Volunteer Experience Credit:  Credit given in
meeting job requirements to participants who gain experience
through unpaid or uncompensated volunteer work with the state,
its subdivisions or other public and private organizations.

KEY:  personnel management, rules and procedures,
definitions
July 1, 2008 67-19-6
Notice of Continuation June 9, 2007
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R477.  Human Resource Management, Administration.
R477-2.  Administration.
R477-2-1.  Rules Applicability.

These rules apply to all career and career service exempt
state employees except those specifically exempted in Section
67-19-12.

(1)  Certificated employees of the State Board of Education
are covered by these rules except for rules governing
classification and compensation, found in Rule R477-3 and
R477-6.

(2)  Nonstate agencies with employees protected by the
career service provisions in Rules R477-4, R477-5, R477-9 and
R477-11 are exempted by contract from any provisions deemed
inappropriate in their jurisdictions by the Executive Director,
DHRM.

(3)  Unless employees in exempt positions have written
contracts of employment for a definite period of time, they are
career service exempt employees.  The following employees are
exempt from mandatory compliance with these rules:

(a)  members of the Legislature and legislative employees;
(b)  members of the judiciary and judicial employees;
(c)  elected members of the executive branch and their

direct staff who are career service-exempt employees;
(d)  officers, faculty, and other employees of state

institutions of higher education;
(e)  any positions for which the salary is set by law;
(f)  employees in the Office of the Attorney General;
(g)  agency heads and other persons appointed by the

governor when authorized by statute;
(h)  employees of the Governor's Office of Economic

Development whose positions have been designated
executive/professional by the executive director of the
Governor's Office of Economic Development with the
concurrence of the Executive Director, DHRM;

(i)  employees of the Medical Education Council.
(4)  All other exempt positions are covered by these rules

except rules governing career service status in Rule R477-4,
R477-5, R477-9 and R477-11.

(5)  The above positions may or may not be exempt from
federal and other state regulations.

R477-2-2.  Compliance Responsibility.
Agencies shall comply with these rules.  Agencies are

authorized to correct any administrative errors.
(1)  The Executive Director, DHRM, may authorize

exceptions to these rules when one or more of the following
criteria are satisfied:

(a)  Applying the rule prevents the achievement of
legitimate government objectives;

(b)  Applying the rule impinges on the legal rights of an
employee.

(2)  Agency personnel records, practices, policies and
procedures, employment and actions, shall comply with these
rules and are subject to compliance audits by DHRM.

(3)  In cases of noncompliance with Title 67, Chapter 19,
and these rules, the Executive Director, DHRM, may find the
responsible agency official to be subject to the penalties under
Subsection 67-19-18(1) pertaining to misfeasance, malfeasance
or nonfeasance in office.

R477-2-3.  Fair Employment Practice.
All state personnel actions must provide equal employment

opportunity for all individuals.
(1)  Employment actions including appointment, tenure or

term, condition or privilege of employment shall be based on the
ability to perform the essential duties, functions, and
responsibilities assigned to a particular position.

(2)  Employment actions may not be based on race,
religion, national origin, color, sex, age, disability, protected

activity under the anti-discrimination statutes, political
affiliation, military status or affiliation or any other non-job
related factor.

(3) An employee who alleges illegal discrimination may
submit a claim to the agency head.

(a)  The employee may file a charge with the Utah Anti-
Discrimination and Labor Division within 180 days of the
alleged harm, or directly with the EEOC within 300 days of the
alleged harm.

(b)  A state official may not impede any employee from the
timely filing of a discrimination complaint in accordance with
state and federal requirements.

R477-2-4.  Control of Personal Service Expenditures.
(1)  Statewide control of personal service expenditures

shall be the shared responsibility of the employing agency, the
Governor's Office of Planning and Budget, the Department of
Human Resource Management and the Division of Finance.

(2)  Agency management may request changes to the
Position Management Report which are justified as cost
reduction or improved service measures.

(a)  Changes in the numbers, job identification, or salary
ranges of positions listed in the Position Management Report
shall be approved by the Executive Director, DHRM or
designee.

(3)  No person shall be placed or retained on an agency
payroll unless that person occupies a position listed in an
agency's approved Position Management Report.

R477-2-5.  Records.
(1)  DHRM shall maintain a computerized file for each

employee that contains the following, as appropriate:
(a)  performance ratings;
(b)  records of actions affecting employee salary, current

classification, title and salary range, salary history, and other
personal data, status or standing.

(2)  Agencies shall maintain the following types of records
in employee personnel files:

(a)  employee signed overtime agreement, personnel action
records, notices of corrective or disciplinary actions, new
employee orientation form, performance evaluation records,
separation and leave without pay records, including employee
benefits notification forms for PEHP and URS;

(b)  references to or copies of transcripts of academic,
professional, or training certification or preparation;

(c)  copies of items recorded in the DHRM computerized
file and other materials required by agency management to be
placed in the personnel file.  The agency personnel file shall be
considered a supplement to the DHRM computerized file and
shall be subject to the rules governing personnel files;

(d)  leave and time records; and
(e)  copies of any documents affecting the employee's

conduct, status or salary.  The agency shall inform employees of
any changes in their records based on conduct, status or salary
no later than when changes are entered into the file.

(3)  Agencies shall maintain a separate file containing
confidential employee medical information.

(a)  This file shall include all information pertaining to
medical issues, including Family Medical and Leave Act forms,
medical and dental enrollment forms which contain health
related information, health statements, applications for
additional life insurance, and any other medical information.

(b)  Information regarding the results from fitness for duty
evaluations and drug testing shall be maintained in a file
separate from the personnel file and from the file containing
confidential employee medical information.

Information in this file shall be private or controlled
information. Communication shall adhere to Title 63, Chapter
2, the Government Records Access and Management Act.
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(d)  An employee who violates confidentiality is subject to
state disciplinary procedures.

(4)  Agencies shall maintain a separate file containing Form
I-9 and other documents required by the United States Bureau
of Citizenship and Immigration Services regulations, under
Immigration Reform and Control Act of 1986, 8 USC Section
1324a.

(5)  An employee has the right to review the employee's
personnel file, upon request, in DHRM or the agency, as
governed by law and under agency policy.

(a)  An employee may correct, amend, or challenge any
information in the DHRM computerized or agency personnel
file, through the following process:

(i)  The employee shall request in writing to the appropriate
agency human resource field office that changes occur.

(ii)  The employing agency shall be given an opportunity
to respond.

(iii)  Disputes over information that are not resolved
between the employing agency and the employee shall be
decided in writing by the Executive Director, DHRM.  DHRM
shall maintain a record of the employee's letter, the agency's
response, and the DHRM Executive Director's decision.

(6)  When a disciplinary action is rescinded or disapproved
upon appeal, forms, documents and records pertaining to the
case shall be removed from the personnel file.

(a)  When the record in question is on microfilm, a seal will
be placed on the record and a suitable notice placed on the
carton or envelope.  This notice shall indicate the limits of the
sealed section and the authority for the action.

(7)  Upon employee separation, DHRM and agencies shall
retain computerized records for thirty years.  Agency hard copy
records shall be retained by the agency for a minimum of two
years, then transferred to the State Record Center to be retained
according to the record retention schedule.

(8)  Information classified as private in both DHRM and
agency personnel and payroll files shall be available only to the
following people:

(a)  the employee;
(b)  users authorized by the Executive Director, DHRM,

who have a legitimate need to know;
(c)  individuals who have the employee's notarized written

consent.
(9)  Utah is an open records state, according to Title 63,

Chapter 2, the Government Records Access and Management
Act.  Information classified as public concerning current or
former state employees, volunteers, independent contractors,
and members of advisory boards or commissions shall be
released upon request.

(10)  When an employee transfers from one agency to
another, the former agency shall transfer the employee's
personnel and medical file to the new agency.  The file shall
contain a record of all actions that have affected the employee's
status and standing.

(11)  An employee may request a copy of documentary
evidence used for disciplinary purposes in any formal hearing,
regardless of the document's source, prior to such use.  An
employee may not request documentary evidence used for
rebuttal.

(12)  Employee medical information documented in
separate confidential files shall be private or controlled
information.  Communication must adhere to Title 63, Chapter
2, the Government Records Access and Management Act.
Employees who violate confidentiality are subject to state
disciplinary procedures and may be personally liable for slander
or libel.

(13)  In compliance with the Government Records Access
and Management Act, only information classified as public or
private which can be determined to be related to and necessary
for the disposition of a long term disability or unemployment

insurance determination shall be approved for release on a need
to know basis.  The authorized manager in DHRM shall make
the determination.

(14)  An employee may verbally request the release of
information for personal use, or authorize in writing the release
of personal performance records for use by an outside agent
based on a need to know authorization. Private data shall only
be released, except to the employee, after a notarized written
request has been evaluated and approved.

R477-2-6.  Release of Information in a Reference Inquiry.
Reference checks or inquiries made regarding current or

former public employees, volunteers, independent contractors,
and members of advisory boards or commissions can be released
if the information is classified as public, or if the subject of the
record has signed and provided a reference release form for
information authorized under Title 63, Chapter 2, of the
Government Records Access and Management Act.

(1)  The employment record is the property of Utah State
Government with all rights reserved to utilize, disseminate or
dispose of in accordance with the Government Records Access
and Management Act.

(2)  Additional information may be provided if authorized
by law.

R477-2-7.  Employment Eligibility Verification (Immigration
Reform and Control Act - 1986).

All career and career service exempt employees appointed
on and after November 7, 1986, as a new hire, rehire, agency
transfer or through reciprocity with or assimilation from another
career service jurisdiction must provide verifiable
documentation of their identity and eligibility for employment
in the United States by completing all sections of the
Employment Eligibility Verification Form I-9 as required under
the Immigration Reform and Control Act of 1986.

R477-2-8.  Disclosure by Public Officers Supervising a
Relative.

It is unlawful for a public officer to appoint, directly
supervise, or to make salary or performance recommendations
for relatives except as prescribed under Section 52-3-1.

(1)  A public officer supervising a relative shall make a
complete written disclosure of the relationship to the agency
head in accordance with Section 52-3-1.

R477-2-9.  Employee Liability.
An employee who becomes aware of any occurrence which

may give rise to a law suit, who receives notice of claim, or is
sued because of an incident related to his employment, shall
give immediate notice to his supervisor and to the Department
of Administrative Services, Division of Risk Management.

(1)  In most cases, under Sections 63-30-36, and 63-30-37,
the Governmental Immunity Act (GIA), an employee shall
receive defense and indemnification unless the case involves
fraud, malice or the use of alcohol or drugs by the employee.

(2)  If a law suit results against an employee, the GIA
stipulates that the employee must request a defense from his
agency head in writing within ten calendar days.

R477-2-10.  Alternative Dispute Resolution.
Agency management may establish a voluntary alternative

dispute resolution program in accordance with Chapter 63-46C,
Utah Code Annotated.

KEY:  administrative responsibility, confidentiality of
information, fair employment practices, public information
July 1, 2008 52-3-1
Notice of Continuation June 9, 2007 63-2-204(5)

63-2-903(4)
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R477.  Human Resource Management, Administration.
R477-3.  Classification.
R477-3-1.  Job Classification Methods.

The Executive Director, DHRM, shall prescribe the
procedures and methods for classifying all positions not
exempted by law from the classification plan.  The Executive
Director, DHRM, may authorize exceptions to the following
rule, consistent with Subsection R477-2-2(1).

R477-3-2.  Job Description.
DHRM shall maintain job descriptions, as appropriate, for

all jobs in the classified plan.
(1)  Job descriptions shall contain:
(a)  job title;
(b)  distinguishing characteristics;
(c)  a description of tasks commonly associated with most

positions in the job;
(d)  statements of required knowledge, skills, and other

requirements;
(e)  FLSA status and other administrative information as

approved by DHRM.

R477-3-3.  Assignment of Duties.
Management may assign, modify, or remove any employee

task or responsibility in order to accomplish reorganization,
improve business practices or process, or for any other reason
deemed appropriate by agency management.

R477-3-4.  Position Classification Review.
(1)  A formal classification review may be conducted under

the following circumstances:
(a)  as part of a scheduled study;
(b)  at the request of an agency, with the approval of the

Executive Director, DHRM or designee; or
(c)  as part of a classification grievance review
(2)  DHRM shall determine if there have been sufficient

significant changes in the duties of a position to warrant a
formal review.

(3)  When an agency is reorganized or positions are
redesigned, no classification reviews shall be conducted until an
appropriate settling period has occurred.

(4)  The Executive Director, DHRM, or designee shall
make final classification decisions unless overturned by a
hearing officer or court.

R477-3-5.  Position Classification Grievances.
(1)  An agency or a career service employee may grieve

formal classification decisions regarding the classification of a
position.

(a)  This rule refers to grievances concerning the
assignment of individual positions to appropriate jobs based on
duties and responsibilities.  The assignment of salary ranges is
not included in this rule.

(b)  An employee may only grieve a formal classification
decision regarding the employee's own position.

KEY:  administrative procedures, grievances, job
descriptions, position classifications
July 1, 2008 67-19-6
Notice of Continuation June 9, 2007 67-19-12
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R477.  Human Resource Management, Administration.
R477-4.  Filling Positions.
R477-4-1.  Authorization to Fill a Position.

Agencies shall have sufficient funds to fill positions that
are listed in the Position Management Report.  The Executive
Director, DHRM, may authorize exceptions to this rule,
consistent with Subsection R477-2-2(1).

The DHRM approved recruitment and selection system is
the state's recruitment and selection system for career service
positions.  Agencies shall use the DHRM approved recruitment
and selection system unless an alternate system has been pre-
approved by the Department of Human Resource Management.

R477-4-2.  Selection for Career Service Exempt Positions.
(1)  Agencies and managers may use any process to select

an employee for a career service exempt position which
complies with state and federal laws and regulations.

R477-4-3.  Career Service Positions.
(1)  Selection of a career service employee shall be

governed by the following:
(a)  DHRM standards and procedures;
(b)  career service principles;
(c)  equal employment opportunity principles;
(d)  Section 52-3-1, employment of relatives;
(e)  reasonable accommodation for qualified applicants

covered under the Americans With Disabilities Act.

R477-4-4.  Order of Selection for Career Service Positions.
(1)  Prior to implementing the steps for order of selection,

agencies may administer the following personnel actions:
(a)  reemployment of a veteran eligible under USERRA;
(b)  reassignment or transfer within an agency for the

purposes of reasonable accommodation under the Americans
with Disabilities Act;

(c)  fill a position as a result of return to work from long
term disability or workers compensation at the same or lesser
salary range;

(d)  reassignments made in order to avoid a reduction in
force, or for reorganization or bumping purposes;

(e)  reassignments, management initiated career mobility,
or other movement of qualified career service employees at the
same or lesser salary range to better utilize skills or assist
management in meeting the organization's mission;

(f)  reclassification.
(2)  Agencies may carry out all the following steps for

recruitment and selection of vacant career service positions
concurrently.  Appointing authorities shall make appointments
according to the following order of selection which applies to all
vacant career service positions:

(a)  First, agencies shall make appointments from the
statewide reappointment register in compliance with Subsection
R477-12-3(7) with the names of individuals who meet the
position qualifications.

(b)  Second, agencies may make appointments within an
agency through promotion or through transfer of a qualified
career service employee, career mobility assignments to a higher
salary range, or conversions from schedule A to schedule B as
authorized by Subsection R477-5-1.(3).

(c)  Third, agencies may make appointments from a list of
qualified applicants certified as eligible for appointment to the
position, or from another competitive process pre-approved by
the Executive Director, DHRM.

R477-4-5.  Recruitment for Career Service Positions.
(1)  Agencies shall use the DHRM approved recruitment

and selection system for all career service position vacancies.
This includes recruitments open within an agency, across agency
lines, or to the general public. Recruitment shall comply with

federal and state laws and DHRM rules and procedures.
(a)  In addition to the DHRM required recruitment

announcement, all other recruitment announcements shall
include the following:

(i)  position information about available vacancies;
(ii)  information about the DHRM approved recruitment

and selection system;
(iii)  documented communication regarding examination

methods and opening and closing dates, if applicable;
(iv)  a strategy for equal employment opportunity, if

applicable.
(2)  Job information for career service positions shall be

announced publicly for a minimum of five working days.
(3)  Agencies are required to provide employees with

information about the DHRM approved recruitment and
selection system.

(4)  Recruitment is not required for personnel actions under
Subsection R477-4-4(1).

(5)  Appointment of an employee from the statewide
reappointment register must comply with the order of selection
under Section R477-4-4.

R477-4-6.  Transfer and Reassignment.
(1)  Positions may be filled by reassigning an employee

without a reduction in the current actual wage except under
Subsection R477-6-4(5).

(2)  The agency that receives a transfer or reassignment of
an employee shall verify his career status and that the employee
meets the job requirements for the position.

(a)  An employee with a disability who is otherwise
qualified may be eligible for transfer or reassignment to a vacant
position within the agency as a reasonable accommodation
measure.

(3)  Agencies receiving a transfer or reassignment of an
employee shall accept all of that employee's previously accrued
sick, annual, and converted sick leave on the official leave
records.

(4)  A career service employee assimilated from another
career service jurisdiction shall accrue leave at the same rate as
a career service employee with the same seniority.

(5)  A reassignment or transfer may be to one or more of
the following:

(a)  a different job or position;
(b)  a different work location;
(c)  a different organizational unit; or
(d)  a different agency.

R477-4-7.  Rehire.
(1)  A former career service employee may be eligible for

rehire to any career service position for which he is qualified.
Rehire is not a right.

(a)  A rehired employee must compete through the DHRM
approved recruitment and selection system and must serve a new
probationary period, as designated in the official job
description.

(i)  The annual leave accrual rate for an employee who is
rehired to a position which receives leave benefits shall be based
on all state employment in which the employee was eligible to
accrue leave.

(ii)  An employee rehired within one year of separation
shall have forfeited sick leave reinstated as Program II sick
leave.

(b)  A rehired employee may be offered any salary within
the salary range for the position.

(2)  Career Service exempt employees cannot be rehired to
career service positions, except as prescribed by Section 67-19-
17.

R477-4-8.  Examinations.
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(1)  Examinations shall be designed to measure and predict
success of individuals on the job.  Appointment to career service
positions shall be made through open, competitive selection.

(2)  The Executive Director, DHRM, shall establish the
standards for the development, approval and implementation of
examinations.  Examinations shall include the following:

(a)  a documented job analysis;
(b)  an initial, unbiased screening of the individual's

qualifications;
(c)  security of examinations and ratings;
(d)  timely notification of individuals seeking positions;
(e)  elimination from further consideration of individuals

who abuse the process;
(f)  unbiased evaluation and results;
(g)  reasonable accommodation for qualified individuals

with disabilities.
(3)  When examinations utilizing ratings of training and

experience are administered, agencies may establish maximum
years of credit for training and experience for the purpose of
rating qualified applicants.  Separate maximums may be set for
years of training and years of experience.

R477-4-9.  Hiring Lists.
(1)  The hiring list shall include the names of qualified and

interested applicants who are eligible to be considered for
appointment or conditional appointment to a specific position.

(a)  Hiring lists shall be constructed using the DHRM
approved recruitment and selection system.  All competitive
processes shall be based on job related criteria.

(b)  All applicants included on a hiring list shall be
examined with the same examination or examinations.

(c)  An individual shall be considered an applicant when he
is determined to be both qualified for and interested in a
particular position identified through a specific requisition.

(2)  An applicant may be removed from further
consideration when he, without valid reason, does not pursue
appointment to a position.

(3)  An individual who falsifies any information in the job
application, examination or evaluation processes may be
disqualified from further consideration prior to hire, or
disciplined if already hired.

(4)  When more than one RIF employee is certified by
DHRM, the appointment shall be made from the most qualified.

(5)  The appointing authority shall demonstrate and
document that equal consideration was given to all applicants
whose final score or rating is equal to or greater than that of the
applicant hired.

(6)  The appointing authority shall ensure that any
employee hired meets the job requirements as outlined in the
official job description.

R477-4-10.  Time Limited Exempt Positions.
The Executive Director, DHRM, may approve the creation

and filling of career service exempt positions for temporary,
emergency, seasonal, intermittent or other special and justified
agency needs.  These appointments shall be career service
exempt as defined in Section 67-19-15.

(1)  Time limited, temporary or seasonal career service
exempt appointments, such as schedules AJ and AL, may be
made without competitive examination, provided job
requirements are met.

(a)  The following appointments are temporary, and may
not receive benefits:

(i)  AJ appointments shall last no longer than 1560 working
hours in any consecutive 12 month period.

(b)  Appointments under schedules AE, AI and AL shall be
career service exempt positions.  AE, AI and AL employees may
receive benefits on a negotiable basis.

(i)  Schedule AL appointments shall work on time limited

projects for a maximum of two years or on projects with time
limited funding.

(ii)  Only schedule A appointments made from a hiring list
under Subsection R477-4-9 may be considered for conversion
to career service.

(2)  Appointments to fill an employee's position who is on
approved leave without pay shall only be made temporarily.

(3)  A time limited agreement shall be signed by the
parties.

R477-4-11.  Job Sharing.
Agency management may establish a job sharing program

as a means of increasing opportunities for career part-time
employment.  In the absence of an agency program, individual
employees may request approval for job sharing status through
agency management.

R477-4-12.  Internships and Cooperative Education.
Interns or students in a practicum program may be

appointed with or without competitive selection.  Intern
appointments shall be to temporary, career service exempt
positions.

R477-4-13.  Reorganization.
When an agency is reorganized, but an employee's position

does not change substantially, he shall not be required to
compete for his current position.  However, a reduction in the
number of positions in a certain class shall be treated as a
reduction in force.

R477-4-14.  Career Mobility Programs.
Employees and agencies are encouraged to promote career

mobility programs.
(1)  Agencies may provide career mobility assignments

inside or outside state government to qualified employees.
Career mobility programs are designed to develop agency
resources and to enhance the employee's career growth.

(a)  Agencies shall establish procedures governing career
mobility programs.

(2)  Agencies shall develop and use written career mobility
contract agreements between employees and supervisors to
outline all program provisions and requirements.  The career
mobility shall be both voluntary and mutually acceptable.

(a)  Programs shall conform to equal employment
opportunities and practices.

(b)  An eligible employee, the agency or supervisor may
initiate a career mobility.

(c)  A participating employee shall retain all rights,
privileges, entitlements, tenure and benefits from the previous
position while on career mobility.

(d)  If a reduction in force affects a position vacated by a
participating employee, the participating employee shall be
treated the same as other RIF employees.

(3)  If a career mobility assignment does not become
permanent at its conclusion, the employee shall return to the
previous position or a similar position and shall receive, at a
minimum, the same salary rate and the same or higher salary
range that the employee would have received without the career
mobility assignment.

(a)  An employee who has not attained career service status
prior to the career mobility program cannot permanently fill a
career service position until the employee obtains career service
status through a competitive process.

R477-4-15.  Assimilation.
(1)  An employee assimilated by the state from another

career service system shall receive career service status after
completing a probationary period if originally selected through
a competitive examination process judged by the Executive
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Director, DHRM, to be equivalent to the process used in the
state career service.

(a)  Assimilation agreements shall specify whether there are
employees eligible for reemployment under USERRA in
positions affected by the agreement.

KEY:  employment, fair employment practices, hiring
practices
July 1, 2008 67-19-6
Notice of Continuation June 9, 2007
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R477.  Human Resource Management, Administration.
R477-5.  Employee Status and Probation.
R477-5-1.  Career Service Status.

(1)  Only an employee who is appointed through a pre-
approved competitive process shall be eligible for appointment
to a career service position.

(2)  An employee shall complete a probationary period in
a competitive career service position prior to receiving career
service status.

(3)  An exempt employee may only convert to career
service status under the following conditions:

(a)  The employee previously held career service status
with no break in service between exempt status and the previous
career service position.

(b)  The employee was hired from a hiring list as prescribed
by Subsection R477-4-9, and completed a probationary period.

R477-5-2.  Probationary Period.
The probationary period allows agency management to

evaluate an employee's ability to perform the duties,
responsibilities, skills, and other related requirements of the
assigned career service position.  The probationary period shall
be considered part of the selection process.

(1)  An employee shall receive full and fair opportunity to
demonstrate competence in the job in a career position.  As a
minimum, a performance plan shall be established and the
employee shall receive feedback on performance in relation to
that plan.

(a)  During the probationary period, an employee may be
separated from state employment in accordance with Subsection
R477-11-2(1).

(b)  At the end of the probationary period, an employee
shall receive a performance evaluation.  Evaluations shall be
entered into HRE as the performance evaluation that reflects
successful or unsuccessful completion of probation.

(2)  Each career position shall be assigned a probationary
period consistent with its job.

(a)  The probationary period may not be extended except
for periods of leave without pay, long-term disability, workers
compensation leave, temporary transitional assignment, military
leave under USERRA, or donated leave from an approved leave
bank.

(b)  The probationary period may not be reduced after
appointment.

(c)  An employee who has completed a probationary period
and obtained career service status shall not be required to serve
a new probationary period unless there is a break in service.

(3)  An employee in a career service position who works at
least 50 percent of the time or more shall acquire career service
status after working the same amount of elapsed time in hours
as a full-time employee would work with the same probationary
period.

(4)  An employee serving probation in a competitive career
service position may be transferred, reassigned or promoted to
another competitive career service position.  Each new
appointment shall include a new probationary period unless the
agency determines that the required duties or knowledge, skills,
and abilities of the old and new position are similar enough not
to warrant a new probationary period.  If an agency determines
that a new probationary period is needed, it shall be the full
probationary period defined in the job description.

R477-5-4.  Policy Exceptions.
The Executive Director, DHRM, may authorize exceptions

to this rule, consistent with Subsection R477-2-2(1).

KEY:  employment, personnel management, state employees
July 1, 2008 67-19-6
Notice of Continuation June 9, 2007 67-19-16(5)(b)
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R477.  Human Resource Management, Administration.
R477-6.  Compensation.
R477-6-1.  Pay Plans.

(1)  DHRM shall develop or modify pay plans for
compensating employees.

(2)  Market comparability salary range adjustments shall be
legislatively approved.

R477-6-2.  Allocation to the Pay Plans.
(1)  Each job shall be assigned to a salary range on the

applicable pay plan, except where compensation is established
by statute.

(2)  Salary range determination for benchmark jobs shall be
based on salary survey data.  The salary ranges for other jobs are
determined by relative ranking with the appropriate benchmark
job.

R477-6-3.  Appointments.
(1)  All appointments shall be placed on the DHRM

approved salary range for the job.  Hiring officials shall receive
approval from their agency head and DHRM before making
appointment offers to individuals.

(2)  Reemployed veterans under USERRA shall be placed
in their previous position or a similar position at their previous
salary range.  Reemployment shall include the same seniority
status, any cost of living allowances, reclassification of the
veteran's preservice position, or market comparability
adjustments that would have affected the veteran's preservice
position during the time spent by the affected veteran in the
uniformed services.  Performance related salary increases are not
included.

R477-6-4.  Salary.
(1)  Merit increases. The following conditions apply if

merit pay increases are authorized and funded by the legislature:
(a)  Employees, classified in position schedule B, shall be

eligible for the merit increase if the following conditions are
met:

(i)  Employee may not be on a longevity step.
(ii)  Employee may not be paid at the maximum step of

their salary range.
(iii)  Employee has received a minimum rating of

successful on their most recent performance evaluation.
(iv)  Employee has been in a paid status by the state for at

least six months at the beginning of the new fiscal year.
(b)  All other position schedules will be reviewed by

DHRM in consultation with the Governor's Office.
(c)  Employees designated as schedule AJ are not eligible

for merit step increases.
(2)  Promotions and Reclassifications.
(a)  An employee promoted or reclassified to a job with a

salary range exceeding the employee's current salary range
maximum by one salary step shall receive a salary increase of a
minimum of one salary step and a maximum of four salary steps.
An employee who is promoted or reclassified to a job with a
salary range exceeding the employee's current salary range
maximum by two or more salary steps shall receive a salary
increase of a minimum of two salary steps and a maximum of
four salary steps.

(i)  An employee may not be placed higher than the
maximum salary step or lower than the minimum salary step in
the new salary range.  Placement of an employee in longevity
shall be consistent with Subsection R477-6-4(3).

(ii)  An employee who remains in longevity status after a
promotion or reclassification shall retain the same salary by
being placed on the corresponding longevity step.

(b)  To be eligible for a promotion, an employee shall:
(i)  meet the job requirements and skills specified in the job

description and position specific criteria as determined by the

agency for the position unless the promotion is to a career
service exempt position.

(c)  An employee whose position is reclassified or changed
by administrative adjustment to a job with a lower salary range
shall retain the current salary.  The employee shall be placed on
the corresponding longevity step if the salary exceeds the
maximum of the new salary range.

(3)  Longevity.
(a)  An employee shall receive a longevity increase of 2.75

percent when:
(i)  the employee has been in state service for eight years or

more.  The employee may accrue years of service in more than
one agency and such service is not required to be continuous;
and

(ii)  the employee has been at the maximum salary step in
the current salary range for at least one year and received a
performance appraisal rating of successful or higher within the
12-month period preceding the longevity increase.

(b)  An employee on a longevity step shall be eligible for
the same across the board pay plan adjustments authorized for
all other employee pay plans.

(c)  An employee on a longevity step shall only be eligible
for additional step increases every three years.  To be eligible,
an employee must receive a performance appraisal rating of
successful or higher within the 12-month period preceding the
longevity increase.

(d)  An employee on a longevity step who is reclassified to
a lower salary range shall retain the current actual wage.

(e)  An employee on a longevity step who is promoted or
reclassified to a higher salary range shall only receive an
increase if the current actual wage is less than the highest salary
step of the new range.

(f)  Agency heads or time limited exempt employees
identified in Section R477-4-10 are not eligible for the
longevity program.

(4)  Administrative Adjustment.
(a)  An employee whose position has been allocated by

DHRM from one job to another job or salary range for
administrative purposes, may not receive an adjustment in the
current actual wage.

(b)  Implementation of new job descriptions as an
administrative adjustment shall not result in an increase in the
current actual wage unless the employee is below the minimum
step of the new range.

(5)  Reassignment.
An employee's current actual wage may only be lowered

when permitted by federal or state law, including but not limited
to the Americans with Disabilities Act.

(6)  Transfer.
Management may increase or decrease the current actual

wage of an employee who initiates a transfer to another position
consistent with Subsections R477-6-4(9) and (10).

(7)  Demotion.
An employee demoted consistent with Section R477-11-2

shall receive a reduction in the current actual wage of one or
more salary steps as determined by the agency head or designee.
The agency head or designee may move an employee to a
position with a lower salary range concurrent with the reduction
in the current actual wage.

(8)  Productivity step adjustment.
Agency management may establish policies to reward an

employee who assumes additional workloads which result from
the elimination of a position for at least one year with an
increase of up to four salary steps.  An employee at the
maximum step of the salary range or in longevity shall be given
a one time lump sum bonus award of 2.75% of their annual
salary.

(a)  To implement this program, agencies shall apply the
following criteria:
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(i)  either the employee or management can make the
suggestion;

(ii)  the employee and management agree;
(iii)  the agency head approves;
(iv)  a written program policy achieves increased

productivity through labor and management collaboration;
(v)  DHRM approves;
(vi)  the position will be abolished from the position

authorization plan for a minimum of one year;
(vii)  staff receive additional duties which are substantially

above a normal full workload;
(viii)  the same or higher level of service or productivity is

achieved without accruing additional overtime hours;
(ix)  the total dollar increase, including benefits, awarded

to the workgroup as a result of the additional salary steps does
not exceed 50 percent of the savings generated by eliminating
the position.

(9)  Administrative Salary Increase.
The agency head authorizes and approves administrative

salary increases under the following parameters:
(a)  An employee shall receive one or more steps up to the

maximum of the salary range.
(b)  Administrative salary increases shall only be granted

when the agency has sufficient funding within their annualized
base budgets for the fiscal year in which the adjustment is given.

(c)  Justifications for Administrative Salary Increases shall
be:

(i)  in writing;
(ii)  approved by the agency head;
(iii) supported by issues such as: special agency conditions

or problems or other unique situations or considerations in the
agency.

(d)  The agency head is the final authority for salary actions
authorized within these guidelines.  The agency head or
designee shall answer any challenge or grievance resulting from
an administrative salary increase.

(e)  Administrative salary increases may be given during
the probationary period.  These increases alone do not constitute
successful completion of probation or the granting of career
service status.

(f)  An employee at the maximum step of the range or on a
longevity step may not be granted administrative salary
increases.

(10)  Administrative Salary Decrease.
The agency head authorizes and approves administrative

salary decreases for nondisciplinary reasons according to the
following:

(a)  An employee shall receive a one or more step decrease
not to exceed the minimum of the salary range.

(b)  Justification for administrative salary decreases shall
be:

(i)  in writing;
(ii)  approved by the agency head; and
(iii) supported by issues such as previous written

agreements between the agency and employees to include career
mobility; reasonable accommodation, special agency conditions
or problems, or other unique situations or considerations in the
agency.

(c)  The agency head is the final authority for salary actions
within these guidelines.  The agency head or designee shall
answer any challenge or grievance resulting from an
administrative salary decrease.

R477-6-5.  Incentive Awards.
(1)  Only agencies with written and published incentive

award and bonus policies may reward employees with incentive
awards or bonuses.  Incentive awards and bonuses are
discretionary, not an entitlement, and are subject to the
availability of funds in the agency.

(a)  Policies shall be approved annually by DHRM and be
consistent with standards established in these rules and the
Department of Administrative Services, Division of Finance,
rules and procedures.

(b)  Individual awards may not exceed $4,000 per
occurrence and $8,000 in a fiscal year. In exceptional
circumstances, an award may exceed these limits upon
application to DHRM and approval by the Governor.

(c)  All cash and cash equivalent incentive awards and
bonuses shall be subject to payroll taxes.

(2)  Performance Based Incentive Awards.
(a)  Cash Incentive Awards
(i)  An agency may grant a cash incentive award to an

employee or group of employees who:
(A)  demonstrate exceptional effort or accomplishment

beyond what is normally expected on the job for a unique event
or over a sustained period of time.

(ii)  All cash awards must be approved by the agency head
or designee.  They must be documented and a copy shall be
maintained in the agency's individual employee file.

(b)  Noncash Incentive Awards
(i)  An agency may recognize an employee or group of

employees with noncash incentive awards.
(ii)  Individual noncash incentive awards may not exceed

a value of $50 per occurrence and $200 for each fiscal year.
(iii)  Noncash incentive awards may include cash

equivalents such as gift certificates or tickets for admission.
Cash equivalent incentive awards shall be subject to payroll
taxes and must follow standards and procedures established by
the Department of Administrative Services, Division of Finance.

(3)  Cost Savings Bonus
(a)  An agency may establish a bonus policy to increase

productivity, generate savings within the agency, or reward an
employee who submits a cost savings proposal.

(i)  The agency shall document the cost savings involved.
(4)  Market Based Bonuses
An agency may award a cash bonus to an employee as an

incentive to acquire or retain an employee with job skills that
are critical to the state and difficult to recruit in the market.

(a)  Retention Bonus
An agency may award a bonus to an employee who has

unusually high or unique qualifications that are essential for the
agency to retain.

(b)  Recruitment or Signing Bonus
An agency may award a bonus to a qualified job candidate

to convince the candidate to work for the state.
(c)  Scarce Skills Bonus
An agency may award a bonus to a qualified job candidate

that has the scarce skills required for the job.
(d)  Relocation Bonus
An agency may award a bonus to a current employee who

must relocate to accept a position in a different commuting area.
(e)  Referral Bonus
An agency may award a bonus to a current employee who

refers a job applicant who is subsequently selected.

R477-6-6.  Employee Benefits.
(1)  Agencies shall explain all benefits provided by the

state to new hires or rehires within five working days of the hire
date.

(2)  Agency payroll or human resource staff shall submit
personnel action forms to the appropriate agency levels within
ten days of hire date.

(3)  An employee must elect to enroll in the life, health,
vision, and dental plans within 60 days of the hire date to avoid
having to provide proof of insurability.  An employee who does
not enroll within 60 days can only enroll during the annual open
enrollment period for all state employees. Agencies shall submit
the enrollment forms to Group Insurance within three days of
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the date entered on the enrollment form.
(4)  An employee in a position which normally requires

working less than 40 hours per pay period is ineligible for
benefits.  An employee in a position which normally requires
working 40 hours or more per pay period shall be eligible for all
benefits, unless the employee is in a position specifically
designated as ineligible for benefits.  Leave benefits shall be
determined on a prorated basis according to actual hours paid in
a pay period.

(5)  A reemployed veteran under USERRA shall be entitled
to the same employee benefits given to other continuously
employed eligible employees to include seniority based
increased pension and leave accrual.

R477-6-7.  Employee Converting from Career Service to
Schedule AD, AR, or AS.

(1)  A career service employee in a position meeting the
criteria for career service exempt schedule AD, AR, or AS shall
have 60 days to elect to convert from career service to career
service exempt.  As an incentive to convert, an employee shall
be provided the following:

(a)  a base salary increase of one to three salary steps, as
determined by the agency head.  An employee at the maximum
of the current salary range or on longevity shall receive, in lieu
of the salary step adjustment, a one time bonus of 2.75 percent,
5.5 percent or 8.25 percent to be determined by the agency head;

(b)  state paid term life insurance coverage if determined
eligible by the Group Insurance Office to participate in the Term
Life Program, Public Employees Health Plan:

(i)  Salaries less than $50,000 shall receive $125,000 of
term life insurance;

(ii)  Salaries between $50,000 and $60,000 shall receive
$150,000 of term life insurance;

(iii)  Salaries more than $60,000 shall receive $200,000 of
term life insurance.

(2)  An employee electing to convert to career service
exempt after the 60 day election period may not be eligible for
the salary increase, but shall be entitled to apply for the
insurance coverage through the Group Insurance Office.

(3)  An employee electing not to convert to career service
exemption shall retain career service status even though the
position shall be designated as schedule AD, AR or AS.  When
these career service employees vacate these positions,
subsequent appointments shall be career service exempt.

(4)  An agency head may reorganize so that a current career
service exempt position no longer meets the criteria for
exemption.  In this case, the employee shall be designated as
career service if he had previously earned career service.
However, the employee may not be eligible for the severance
package or the life insurance.  In this situation, the agency and
employee shall make arrangements through the Group Insurance
Office to discontinue the coverage.

(5)  A career service exempt employee without prior career
service status shall remain exempt.  When the employee leaves
the position, subsequent appointments shall be consistent with
R477-4.

(6)  Agencies shall communicate to all impacted and future
eligible employees the conditions and limitations of this
incentive program.

R477-6-8.  State Paid Life Insurance.
(1)  A benefits eligible career service exempt employee on

schedule AA, AB, AD, AR and AT shall be provided the
following benefits if the employee is approved through
underwriting:

(a)  State paid term life insurance coverage if determined
eligible by the Group Insurance Office to participate in the Term
Life Program Public Employees Health Plan:

(i)  Salaries less than $50,000 shall receive $125,000 of

term life insurance;
(ii)  Salaries between $50,000 and $60,000 shall receive

$150,000 of term life insurance;
(iii) Salaries more than $60,000 shall receive $200,000 of

term life insurance.
(2)  An employee on schedule AC, AK, AM and AS may

be provided these benefits at the discretion of the appointing
authority.

R477-6-9.  Severance Benefit.
(1)  A benefits eligible career service exempt employee on

schedule AB, AD, AR or AT who is separated from state service
through an action initiated by management, to include
resignation in lieu of termination, shall receive at the time of
severance a benefit equal to:

(a)  one week of salary, up to a maximum of 12 weeks, for
each year of consecutive exempt service in the executive branch;
and

(b)  if eligible for COBRA, one month of health insurance
coverage, up to a maximum of six months, for each year of
consecutive exempt service, at the level of coverage the
employee has at the time of severance, to be paid in a lump sum
payment to the state's health care provider.

(2)  A severance benefit may not be paid to an employee:
(a)  whose statutory term has expired without

reappointment;
(b)  who is retiring from state service; or
(c)  who is dismissed.
(3)  A benefits eligible career service exempt employee on

schedule AB, AD, AR or AT who accepts reassignment to a
position with a lower salary range, without a break in service,
shall receive a severance benefit equal to the difference between
the current actual wage and the new actual wage multiplied by
the number of accrued annual leave, converted sick leave, and
excess hours on the date of reassignment.

(4)  An employee on schedule AC, AK, AM or AS may be
provided these same severance benefits at the discretion of the
appointing authority.

R477-6-10.  Human Resource Transactions.
The Executive Director, DHRM, shall publicize procedures

for processing payroll and human resource transactions actions
and documents.

KEY:  salaries, employee benefit plans, insurance, personnel
management
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R477.  Human Resource Management, Administration.
R477-7.  Leave.
R477-7-1.  Conditions of Leave.

(1)  An employee who normally works 40 hours or more
per pay period, except those identified as career service exempt
in Section R477-4-10, is eligible for leave benefits. An
employee receives leave benefits in proportion to the time paid.

(a)  An eligible employee who normally works 40 or more
hours per pay period shall accrue annual and sick leave in
proportion to the time paid.

(b)  An employee shall use leave in no less than quarter
hour increments.

(2)  A seasonal, temporary, or part-time employee working
less than 40 hours per pay period is not eligible for paid leave.

(3)  Accrual rates for sick, holiday and annual leave are
determined on the Annual, Sick and Holiday Leave Accrual
table available through DHRM.

(4)  An employee may not use annual, sick, converted sick,
compensatory, excess or holiday leave before accrued.

(5)  An employee may not use compensatory, annual,
converted sick leave used as annual, or excess leave without
advance approval by management.

(6)  An employee transferring from one agency to another
is entitled to transfer all accrued annual, sick, and converted sick
leave to the new agency.

(7)  An employee on paid leave shall continue to accrue
annual, holiday and sick leave.

(8)  An employee separating from state service shall be
paid in a lump sum for all annual leave and excess hours.  An
FLSA nonexempt employee shall also be paid in a lump sum for
all compensatory hours.

(a)(i)  An employee separating from state service for
reasons other than retirement shall be paid in a lump sum for all
converted sick leave.

(ii)  Converted sick leave for a retiring employee shall be
subject to Section R477-7-5.

(b)  An employee may transfer this payout, minus all
nondeferred taxes, to a 401(k) or 457 account up to the amount
allowed by IRS regulation.

(c)  No leave on leave may accrue or be paid on the cashed
out leave.

(d)  Leave cannot be used or accrued after the last day
worked, except for FMLA or other medical reasons, or
administrative leave specifically approved by management to be
used after the last day worked.

(9)  Contributions to benefits may not be paid on cashed
out leave, other than FICA tax, except as it applies to converted
sick leave in Section R477-7-5(2) and the Retirement Benefit in
Section R477-7-6.

R477-7-2.  Holiday Leave.
(1)  The following dates are designated legal holidays:
(a)  New Years Day -- January 1
(b)  Dr. Martin Luther King Jr. Day -- third Monday of

January
(c)  Washington and Lincoln Day -- third Monday of

February
(d)  Memorial Day -- last Monday of May
(e)  Independence Day -- July 4
(f)  Pioneer Day -- July 24
(g)  Labor Day -- first Monday of September
(h)  Columbus Day -- second Monday of October
(i)  Veterans' Day -- November 11
(j)  Thanksgiving Day -- fourth Thursday of November
(k)  Christmas Day -- December 25
(l)  Any other day designated as a legal holiday by the

Governor.
(2)  If a holiday falls on a Sunday, the following Monday

shall be observed as a holiday.  If a holiday falls on a Saturday,

the preceding Friday shall be observed as a holiday.
(3)  If an employee is required to work on an observed

holiday, the employee shall receive appropriate holiday leave,
or shall accrue excess hours.

(4)  The following employees are eligible to receive
holiday leave:

(a)  A full-time employee shall accrue eight hours of paid
holiday leave on holidays.

(b)  A part-time career service employee and a partner in a
shared position who normally works 40 hours or more per pay
period shall receive holiday leave in proportion to the hours
paid in the pay period in which the holiday falls.

(c)  An employee working flex time, as defined in Section
R477-8-2, shall receive a maximum of 88 hours of holiday leave
in each calendar year.  If the holiday falls on a regularly
scheduled day off, a flex time employee shall receive an
equivalent workday off, not to exceed eight hours, or shall
accrue excess hours.

(5)  An employee receives holiday leave in proportion to
the number of hours paid during the pay period in which the
holiday falls.

(a)  A new hire shall be in a paid status on or before the
holiday in order to receive holiday leave.

(b)  A separating employee shall be in a paid status on or
after the holiday in order to receive holiday leave.

(c)  An employee in a leave without pay status shall receive
holiday leave in proportion to the time paid in the pay period in
which the holiday falls.

R477-7-3.  Annual Leave.
(1)  An employee eligible for annual leave shall accrue

leave based on the following years of state service:
(a)  less than 5 years -- four hours per pay period;
(b)  at least 5 and less than 10 years -- five hours per pay

period;
(c)  at least 10 and less than 20 years --six hours per pay

period;
(d)  20 years or more -- seven hours per pay period.
(2)  The accrual rate for an employee rehired to a position

which receives leave benefits shall be based on all state
employment in which the employee was eligible to accrue leave.

(3)  The first eight hours of annual leave used by an
employee in the calendar leave year shall be the employee's
personal preference day.

(4)  Agency management shall allow every employee the
option to use annual leave each year for at least the amount
accrued in the year.

(5)  Unused accrued annual leave time in excess of 320
hours shall be forfeited during year end processing for each
calendar year.

(6)  The maximum annual leave accrual rate shall be
granted to a certain employee under the following conditions:

(a)  an employee described in Section 67-22-2, an
employee in schedule AB, and agency deputy directors and
division directors appointed to career service exempt positions.

(b)  an employee who is schedule A, FLSA exempt and
who has a direct reporting relationship to an elected official,
executive director, deputy director, commissioner or board.

(c)  The maximum accrual rate shall be effective from the
day the employee is appointed through the duration of the
appointment. Employees in these positions on July 1, 2003,
shall have the leave accrual rate adjusted prospectively.

(d)  The employee may not be eligible for any transfer of
leave from other jurisdictions.

(e)  Other provisions of leave shall apply under Section
R477-7-1.

R477-7-4.  Sick Leave.
(1)  An employee shall accrue sick leave with pay in
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proportion to the time paid each pay period, not to exceed four
hours. Sick leave shall accrue without limit.

(2)  Sick leave shall be granted for:
(a)  preventive health and dental care, maternity, paternity,

and adoption care, or for absence from duty because of illness,
injury or temporary disability of the employee, a spouse,
children or parents living in the employee's home; or

(b)  FMLA purposes under Section R477-7-15.
(3)  Agency management may grant exceptions for other

unique medical situations.
(4)  An employee shall arrange for a telephone report to

supervisors at the beginning of the scheduled workday the
employee is absent due to illness or injury. Management may
require reports for serious illnesses or injuries.

(5)  Any application for a grant of sick leave to cover an
absence that exceeds four successive working days shall be
supported by administratively acceptable evidence. If there is
reason to believe that an employee is abusing sick leave, a
supervisor may require an employee to produce evidence
regardless of the number of sick hours used.

(6)  After filing a resignation notice, an employee must
support a sick leave request with a health care provider's
certificate.

(7)  Unless retiring, an employee separating from state
employment shall forfeit any unused sick leave without
compensation.

(a)  An employee rehired within one year of separation
shall have forfeited sick leave reinstated as Program II sick
leave.

(b)  An employee who retires from state service and is
rehired may not reinstate forfeited sick leave.

R477-7-5.  Converted Sick Leave.
An employee may convert sick leave hours to converted

sick leave after the end of the last pay period of the calendar
year in which the employee is eligible.

(1)(a)  Converted sick leave hours accrued prior to January
1, 2006 shall be Program I converted sick leave hours.

(b)  Converted sick leave hours accrued after January 1,
2006 shall be Program II converted sick leave hours.

(2)  To be eligible, an employee must have accrued a total
of 144 hours or more of sick leave in Program I and Program II
combined at the beginning of the first pay period of the calendar
year.

(a)  At the end of the last pay period of a calendar year in
which an employee is eligible, all unused sick leave hours
accrued that year in excess of 64 shall be converted to Program
II converted sick leave.

(b)  The maximum hours of converted sick leave an
employee may accrue in Program I and Program II combined is
320.

(c)  If the employee has the maximum accrued in converted
sick leave, these hours will be added to the annual leave account
balance.

(d)  In order to prevent or reverse the conversion, an
employee shall:

(i)  notify agency management no later than the last day of
the last pay period of the calendar year in order to prevent the
conversion; or

(ii)  notify agency management no later than the end of
February in order to reverse the conversion.

(e)  Upon separation, an eligible employee may convert any
unused sick leave hours accrued in the current calendar leave
year in excess of 64 to converted sick leave hours in Program II.

(3)  An employee may use converted sick leave as annual
leave or as regular sick leave.

(4)  Upon retirement, 25 percent of the value of the unused
converted sick leave, but not to exceed Internal Revenue Service
limitations, shall be placed in the employee's 401(k) account as

an employer contribution.
(a)  Converted sick leave hours from Program II shall be

placed in the 401(k) account before hours from Program I.
(b)  The remainder shall be used for:
(i)  the purchase of health care insurance and life insurance

under Subsection R477-7-6(3)(c) if the converted sick leave was
accrued in Program I ; or

(ii)  a contribution into the employees PEHP health
reimbursement account under Subsection R477-7-6(4)(b) if the
converted sick leave was accrued in Program II.

R477-7-6.  Sick Leave Retirement Benefit.
Upon retirement from active employment, an employee

shall receive an unused sick leave retirement benefit under
Sections 67-19-14.2 and 67-19-14.4.

(1)(a)  Sick leave hours accrued prior to January 1, 2006
shall be Program I sick leave hours.

(b)  Sick leave hours accrued after January 1, 2006 shall be
Program II sick leave hours.

(2)  An agency may offer the Unused Sick Leave
Retirement Option Program I to an employee who is eligible to
receive retirement benefits.  However, any decision whether or
not to participate in this program shall be agency wide and shall
be consistent through an entire fiscal year.

(a)  If an agency decides to withdraw for the next fiscal
year after initially deciding to participate, the agency must
notify all employees at least 60 days before the new fiscal year
begins.

(3)  An employee in a participating agency shall receive the
following benefit provided by the Unused Sick Leave
Retirement Options Program I.

(a)  Continuing health and life insurance.
(i)  The employing agency shall provide the same health

and life insurance benefits as provided to current employees
until the employee reaches the age eligible for Medicare or up
to the following number of years, whichever comes first.

(A)  three years if the employee retires during calendar year
2008:

(B)  two years if the employee retires during calendar year
2009:

(C)  one year if the employee retires during calendar year
2010; or

(D)  zero years if the employee retires after calendar year
2010.

(ii)  Health insurance provided shall be the same coverage
carried by the employee at the time of retirement; i.e., family,
two-party, or single.  If the employee has no health coverage in
place upon retirement, none shall be offered or provided.

(iii)  Life insurance provided shall be the minimum
authorized coverage provided for all state employees at the time
the employee retires.

(iv)  The retiree shall pay the same percentage of the
premium as a current employee on the same plan.  The premium
amount shall be determined from the approved PEHP retiree
rate and not the active employee rates.

(b)  Twenty five percent of the value of the unused sick
leave, but not to exceed Internal Revenue Service limitations,
shall be placed in the employees 401(k) account as an employer
contribution.

(i)  Sick leave hours from Program II shall be placed in the
401(k) account before hours from Program I.

(ii)  After the 401(k) contribution is made, an additional
amount shall be deducted from the employees remaining
Program I sick leave balance as follows.

(A)  288 hours if the employee retires during calendar year
2008;

(B)  192 hours if the employee retires during calendar year
2009;

(C)  96 hours if the employee retires during calendar year
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2010; or
(D)  zero hours if the employee retires after calendar year

2010.
(c)  The remaining Program I sick leave hours and

converted sick leave hours from Subsection R477-7-5(4)(b)(i)
shall be used to provide the following benefit.

(i)  The purchase of PEHP health insurance, or a state
approved program, and life insurance coverage for the employee
until he reaches the age eligible for Medicare.

(A)  Health insurance shall be the same coverage carried by
the employee at the time of retirement; i.e., family, two-party, or
single.

(B)  The purchase rate shall be eight hours of sick leave or
converted sick leave for the state paid portion of one month's
premium.

(C)  The employee shall pay the same percentage of the
premium as a current employee on the same plan.  The premium
amount shall be determined from the approved PEHP retiree
rate and not the active employee rates.

(D)  Life insurance provided shall be the minimum
authorized coverage provided for state employees at the time the
employee retires.

(ii)  When the employee reaches the age eligible for
Medicare, he may purchase a Medicare supplement policy
provided by PEHP for himself at the rate of eight hours of sick
leave or converted sick leave for one month's premium.

(iii)  After the employee reaches the age eligible for
Medicare, he may purchase PEHP health insurance, or a state
approved program for a spouse until the spouse reaches the age
eligible for Medicare.

(A)  The purchase rate shall be eight hours of sick leave or
converted sick leave for one month's premium.

(B)  The employee shall pay the same percentage of the
premium as a current employee on the same plan.  The premium
amount shall be determined from the approved PEHP retiree
rate and not the active employee rates.

(iv)  When the spouse reaches the age eligible for
Medicare, the employee may purchase a Medicare supplement
policy provided by PEHP for the spouse at the rate of eight
hours of sick leave or converted sick leave for one month's
premium.

(v)  In the event an employee is killed in the line of duty,
the employee's spouse shall be eligible to use the employee's
available sick leave hours for the purchase of health and dental
insurance under Section 67-19-14.3.

(4)  An employee shall receive the following benefit
provided by the Unused Sick Leave Retirement Option Program
II.

(a)  Twenty five percent of the value of the unused sick
leave, but not to exceed Internal Revenue Service limitations,
shall be placed in the employee's 401(k) account as an employer
contribution.

(b)  After the 401(k) contribution the remaining sick leave
hours and the converted sick leave hours from Subsection R477-
7-5(4)(b)(ii) shall be deposited in the employees PEHP health
reimbursement account at the greater of:

(i)  the employees rate of pay at retirement, or
(ii)  the average rate of pay of state employees who retired

in the same retirement system in the previous calendar year.

R477-7-7.  Administrative Leave.
(1)  Administrative leave may be granted consistent with

agency policy for the following reasons:
(a)  administrative;
(i)  governor approved holiday leave;
(ii)  during management decisions that benefit the

organization;
(iii)  when no work is available due to unavoidable

conditions or influences; or

(iv)  other reasons consistent with agency policy.
(b)  protected;
(i)  suspension with pay pending hearing results;
(ii)  personal decision making prior to discipline;
(iii)  removal from adverse or hostile work environment

situations;
(iv)  fitness for duty or employee assistance; or
(v)  other reasons consistent with agency policy.
(c)  reward in lieu of cash;
(i)  the agency head or designee may grant paid

administrative leave up to eight hours per occurrence;
(ii)  administrative leave in excess of eight hours may be

granted with written approval by the agency head.
(iii)  administrative leave given as a reward in lieu of cash

may not exceed 40 hours in a fiscal year.
(iv)  administrative leave given as a reward in lieu of cash

may be given from one agency to employees of another agency
if both agency heads agree in advance.

(d)  student educational assistance.
(e)  An employee who satisfies the criteria in this

subsection shall be granted up to two hours of administrative
leave to vote in an official election.

(i)  The employee must:
(A)  have fewer than three total hours off the job between

the time the polls open and close, and;
(B)  apply for the time in the previous 24 hours.
(ii)  Management may specify the hours when the

employee may be absent.
(f)  Administrative leave shall be given for non-

performance based purposes to employees who are on Family
and Medical Leave or a military leave of absence if the leave
would have been given had the employee been in a working
status.

(2)  With the exception of administrative leave used as a
reward, under Subsection R477-7(1)(c), the agency head or
designee may grant paid administrative leave up to ten
consecutive working days per occurrence.  Administrative leave
in excess of ten consecutive working days per occurrence may
be granted by the agency head.

(3)  Administrative leave taken must be documented in the
employee's leave record.

R477-7-8.  Jury Leave.
(1)  An employee is entitled to a leave of absence with full

pay when, in obedience to a subpoena or direction by proper
authority, the employee is required to:

(a)  appear as a witness as part of the employee's position
for the federal government, the State of Utah, or a political
subdivision of the state; or

(b)  serve as a witness in a grievance hearing under Section
67-19-31 and Title 67, Chapter 19a; or

(c)  serve on a jury.
(2)  An employee who is absent in order to litigate in

matters unrelated to state employment shall use eligible accrued
leave or leave without pay.

(3)  An employee choosing to use paid leave while on jury
duty shall be entitled to keep juror's fees; otherwise, juror's fees
received shall be returned to agency payroll clerks for deposit
with the State Treasurer.  The fees shall be deposited as a refund
of expenditure in the low org. where the salary is recorded.

R477-7-9.  Bereavement Leave.
An employee may receive a maximum of 24 hours

bereavement leave per occurrence with pay, at management's
discretion, following the death of a member of the employee's
immediate family.  Bereavement leave may not be charged
against accrued sick or annual leave.

(1)  The immediate family means relatives of the employee
or spouse including in-laws, step-relatives, or equivalent
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relationship as follows:
(a)  spouse;
(b)  parents;
(c)  siblings;
(d)  children;
(e)  all levels of grandparents; or
(f)  all levels of grandchildren.

R477-7-10.  Military Leave.
An employee who is a member of the National Guard or

Military Reserves and is on official military orders is entitled to
paid military leave not to exceed 120 hours each calendar year,
including travel time, under Section 39-3-1.

(1)  An employee may not claim salary for nonworking
days spent in military training or for traditional weekend
training.

(2)  An employee may use any combination of military
leave, accrued leave or leave without pay under Section R477-7-
13.

(i)  Accrued sick leave may only be used if the reason for
leave meets the conditions in Section R477-7-4.

(3)  An employee on military leave is eligible for any
service awards or non-performance administrative leave he
would otherwise be eligible to receive.

(4)  An employee shall give notice of official military
orders as soon as possible.

(5)  Upon release from official military orders under
honorable conditions, an employee shall be placed in a position
in the following order of priority.

(a)  If the period of service was for less than 91 days, the
employee shall be placed:

(i)  in the same position the employee held on the date of
the commencement of the service in the uniformed services; or

(ii)  in the same position the employee would have held if
the continuous employment of the employee had not been
interrupted by the service.

(b)  If the period of service was for more than 90 days, the
employee shall be placed:

(i)  in a position of like seniority, status and salary, of the
position the employee held on the date of the commencement of
the service in the uniformed services; or

(ii)  in a position of like seniority, status, and salary the
employee would have held if the continuous employment of the
employee had not been interrupted by the service.

(c)  When a disability is incurred or aggravated while on
official military orders, the employing agency shall adhere to the
Uniformed Services Employment and Reemployment Rights Act
(USERRA), United States Code, Title 38, Chapter 43.

(d)  The cumulative length of time allowed for
reemployment may not exceed five years.  This rule incorporates
by reference 20CFR1002.103 for the purposes of calculating
cumulative time.

(e)  An employee is entitled to reemployment rights and
benefits including increased pension and leave accrual.  An
employee entering military leave may elect to have payment for
annual leave deferred.

(6)  In order to be reemployed, an employee shall present
evidence of military service, and:

(a)  for service less than 31 days, return at the beginning of
the next regularly scheduled work period on the first full day
after release from service unless impossible or unreasonable
through no fault of the employee;

(b)  for service of more than 30 days but less than 181 days,
submit a request for reemployment within 14 days of release
from service, unless impossible or unreasonable through no fault
of the employee; or

(c)  for service of more than 180 days, submit a request for
reemployment within 90 days of release from service.

R477-7-11.  Disaster Relief Volunteer Leave.
(1)  An employee may be granted leave from work with pay

for an aggregate of 15 working days or 120 work hours in any
12 month period to participate in disaster relief services for the
American Red Cross.  To request this leave an employee must
be a certified disaster relief volunteer and file a written request
with the employing agency. The request shall include:

(a)  a copy of a written request for the employee's services
from an official of the American Red Cross;

(b)  the anticipated duration of the absence;
(c)  the type of service the employee is to provide for the

American Red Cross; and
(d)  the nature and location of the disaster where the

employee's services will be provided.

R477-7-12.  Organ Donor Leave.
An employee who serves as a bone marrow or human

organ donor shall be granted paid leave for the donation and
recovery.

(1)  An employee who donates bone marrow shall be
granted up to seven days of paid leave.

(2)  An employee who donates a human organ shall be
granted up to 30 days of paid leave.

R477-7-13.  Leave of Absence Without Pay.
(1)  An employee shall apply in writing to agency

management for approval of a leave of absence without pay.
(a)  The employee shall be entitled to previously accrued

annual and sick leave.
(b)  If unable to return to work within the time period

granted, the employee shall be separated from state employment
unless prohibited by state or federal law to include but not
limited to the Americans with Disabilities Act.

(2)  Nonmedical Reasons
(a)  Approval may be granted for continuous leave for up

to one year from the last day worked.
(b)  Leave without pay may be granted only when there is

an expectation that the employee will return to work. This
section does not apply for military leave.

(c)  Agency management may approve leave without pay
for an employee even though annual or sick leave balances
exist. An employee may take up to ten consecutive working
days of leave without pay without affecting the leave accrual
rate.

(d)  An employee who receives no compensation for a
complete pay period shall be responsible for payment of the full
premium of state provided benefits.

(e)  An employee who returns to work on or before the
expiration of leave without pay shall be placed in a position
with comparable pay and seniority to the previously held
position.

(3)  Medical Reasons
(a)  An employee who is ineligible for FMLA, Workers

Compensation, or Long Term Disability may be granted
continuous, reduced or intermittent leave without pay for
medical reasons.

(b)  Medical leave without pay may be granted for no more
than one year from the last day worked. Medical leave may be
approved if a registered health practitioner certifies that an
employee is temporarily disabled.

(c)  An employee who is granted this leave shall provide a
monthly status update to the employee's supervisor.

R477-7-14.  Furlough.
(1)  Agency management may furlough employees as a

means of saving salary costs in lieu of or in addition to a
reduction in force.  Furlough plans are subject to the approval
of the agency head and the following conditions:

(a)  An employee shall accrue annual and sick leave.
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(b)  Full payment of all fringe benefits shall continue at the
agency's expense.

(c)  An employee shall return to the current position.
(d)  Furlough is applied equitably; e.g., to all persons in a

given class, all program staff, or all staff in an organization.

R477-7-15.  Family and Medical Leave.
(1)  An employee is entitled to 12 weeks of family and

medical leave each calendar year for any of the following
reasons:

(a)  birth of a child;
(b)  adoption of a child;
(c)  placement of a foster child;
(d)  a serious health condition of the employee; or
(e)  care of a spouse, dependent child, or parent with a

serious medical condition.
(f)  A qualifying exigency arising as a result of a spouse,

son, daughter or parent being on active duty or having been
notified of an impending call or order to active duty in the
Armed Forces.

(2)  An employee is entitled to 26 weeks of family and
medical leave during a calendar year to care for a spouse, son,
daughter, parent or next of kin who is a recovering service
member as defined by the National Defense Authorization Act.

(3)  An employee on FMLA leave shall continue to receive
the same health insurance benefits the employee was receiving
prior to the commencement of FMLA leave.

(4)  An employee on FMLA leave shall receive any
administrative leave given for non-performance based reasons
if the leave would have been given had the employee been in a
working status.

(5)  To be eligible for family and medical leave, the
employee must:

(a)  be employed by the state for at least one year;
(b) be employed by the state for a minimum of 1250 hours

worked, as determined under FMLA, during the 12 month
period immediately preceding the commencement of leave.

(6)  When an employee chooses to use FMLA leave, the
employee or an appropriate spokesperson, shall apply in writing
for the initial leave and when the reason for requesting family
medical leave changes:

(a)  thirty days in advance for foreseeable needs; or
(b)  as soon as possible in emergencies.
(7)  An employee may use accrued annual leave, sick leave,

converted sick leave, excess hours and compensatory time prior
to going into leave without pay status for the family and medical
leave period.

(8)  An employee who chooses to use FMLA leave shall
use FMLA leave for all absences related to that qualifying event.

(9)  Any period of leave without pay for an employee with
a serious health condition who is determined by a health care
provider to be incapable of applying for Family and Medical
Leave and has no agent or designee shall be designated as
FMLA leave.

(10)  An employee with a serious health condition covered
under workers' compensation may use FMLA leave concurrently
with the workers' compensation benefit.

(11)  An employee shall be eligible to return to work under
Section R477-7-13.

(a)  If an employee has gone into leave without pay status
and fails to return to work after FMLA leave has ended, an
agency may recover, with certain exceptions, the health
insurance premiums paid by the agency on the employee's
behalf.  An employee is considered to have returned to work if
the employee returns for at least 30 calendar days.

(b)  Exceptions to this provision include:
(i)  an FLSA exempt and schedule AB, AD and AR

employee who has been denied restoration upon expiration of
their leave time;

(ii)  an employee whose circumstances change
unexpectedly beyond the employee's control during the leave
period preventing the return to work at the end of 12 weeks.

(12)  Leave taken for purposes of childbirth, adoption,
placement for adoption or foster care may not be taken
intermittently or on a reduced leave schedule unless the
employee and employer mutually agree.

(13)  Medical records created for purposes of FMLA and
the Americans with Disabilities Act must be maintained in
accordance with confidentiality requirements of Subsection
R477-2-5(7).

R477-7-16.  Workers Compensation Leave.
(1)  An employee may use accrued leave benefits to

supplement the workers compensation benefit.
(a)  The combination of leave benefit and workers

compensation benefit may not exceed the employee's gross
salary.  Leave benefits shall only be used in increments of one
hour in making up any difference.

(b)  The use of accrued leave to supplement the worker
compensation benefit shall be terminated if:

(i)  the employee is declared medically stable by licensed
medical authority;

(ii)  the workers compensation fund terminates the benefit;
(iii)  the employee has been absent from work for one year;
(iv)  the employee refuses to accept appropriate

employment offered by the state; or
(v)  the employee receives Long Term Disability or Social

Security Disability benefits.
(c)  The employee shall refund to the state any accrued

leave paid which exceeds the employee's gross salary for the
period for which the benefit was received.

(2)  An employee will continue to accrue state paid benefits
and leave benefits while receiving a workers compensation time
loss benefit for up to one year.

(3)  Health insurance benefits shall continue for an
employee on leave without pay while receiving workers
compensation benefits. The employee is responsible for the
payment of the employee share of the premium.

(4)  If the employee is able to return to work within one
year of the last day worked in the employee's regular position,
the agency shall place the employee in the previously held
position or a similar position at a comparable salary range.

(5)  If the employee is unable to return to work within one
year of the last day worked in the employee's regular position,
the employee shall be separated from state employment unless
prohibited by state or federal law to include but not limited to
the Americans with Disabilities Act.

(6)  An employee who files a fraudulent workers
compensation claim shall be disciplined under Rule R477-11.

R477-7-17.  Long Term Disability Leave.
(1)  An employee who is determined eligible for the Long

Term Disability Program (LTD) shall be granted up to one year
of medical leave, if warranted by a medical condition.

(a)  The medical leave begins on the last day the employee
worked. LTD requires a three month waiting period before
benefit payments begin.  During this period, an employee may
use available sick and converted sick leave.  When those
balances are exhausted, an employee may use other leave
balances available.

(b)  An employee determined eligible for Long Term
Disability benefits shall be eligible for health insurance benefits
the day after the last day worked.  The employee is responsible
for 10% of the health insurance premium during the first year of
disability, 20% during the second year of disability, and 30%
thereafter until the employee is no longer covered by the long
term disability program.

Upon approval of the LTD claim:
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(i)  Biweekly salary payments that the employee may be
receiving shall cease.  If the employee received any salary
payments after the three month waiting period, the LTD benefit
shall be offset by the amount received.

(ii)  The employee shall be paid for remaining balances of
annual leave, compensatory hours and excess hours in a lump
sum payment.  This payment shall be made at the time LTD is
approved unless the employee requests in writing to receive it
upon separation from state employment.  No reduction of the
LTD payment shall be made to offset this payment.  If the
employee returns to work prior to one year after the last day
worked, the employee has the option of buying back annual
leave at the current hourly rate.

(iii)  An employee with a converted sick leave balance at
the time of LTD eligibility shall have the option to receive a
lump sum payout of all or part of the balance or to keep the
balance intact to pay for health and life insurance upon
retirement.  The payout shall be at the rate at the time of LTD
eligibility.

(iv)  An employee who retires from state government
directly from LTD may be eligible for health and life insurance
under Subsection 67-19-14(2)(b)(ii).

(v)  Unused sick leave balance shall remain intact until the
employee retires.  At retirement, the employee shall be eligible
for the 401(k) contribution and the purchase of health and life
insurance under Subsection 67-19-14(2)(c)(i).

(2)  An employee shall continue to accrue service credit for
retirement purposes while receiving long term disability
benefits.

(3)  Conditions for return from leave without pay shall
include:

(a)  If an employee provides an administratively acceptable
medical release allowing him to return to work within one year
of the last day worked, the agency shall place the employee in
the previously held position or similar position in a comparable
salary range provided the employee is able to perform the
essential functions of the job with or without a reasonable
accommodation.

(b)  If an employee is unable to return to work within one
year after the last day worked, the employee shall be separated
from state employment unless prohibited by state or federal law
to include but not limited to the Americans with Disabilities
Act.

(4)  An employee who files a fraudulent long term
disability claim shall be disciplined under Rule R477-11.

R477-7-18.  Leave Bank.
With the approval of the agency head, agencies may

establish a leave bank program as follows:
(1)  Only annual leave, excess hours, compensatory time

earned by an FLSA nonexempt employee, and converted sick
leave hours may be donated to a leave bank.

(2)  Only employees of agencies with approved leave bank
programs may donate leave hours to another agency with a leave
bank program, if mutually agreed on by both agencies.

(3)  An employee may not receive donated leave until all
individually accrued leave is used.

(4)  Leave shall be accrued if an employee is on sick leave
donated from an approved leave bank program.

R477-7-19.  Policy Exceptions.
The Executive Director, DHRM, may authorize exceptions

to this rule consistent with Subsection R477-2-3(1).

KEY:  holidays, leave benefits, vacations
July 1, 2008 34-43-103
Notice of Continuation June 29, 2007 49-9-203

63-13-2
67-19-6

67-19-12.9
67-19-14

67-19-14.2
67-19-14.4
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R477.  Human Resource Management, Administration.
R477-8.  Working Conditions.
R477-8-1.  Work Period.

(1)  Tasks shall be assigned and wages paid in return for
work completed.  During the state's standard work week, each
employee is responsible for fulfilling the essential functions of
his job.

(a)  The state's standard work week begins Saturday and
ends the following Friday.  If approved for a flexible work
schedule the beginning and ending date of the workweek may be
different from the standard.

(b)  State offices are typically open Monday through Friday
from 8 a.m. to 5 p.m.  Agencies may adopt extended business
hours to enhance service to the public, consistent with Section
R477-8-5.

(c)  An employee may negotiate for flexible starting and
quitting times with the immediate supervisor as long as
scheduling is consistent with overtime provisions of Section
R477-8-5.

(d)  Agencies may implement alternative work schedules
approved by the Director.

(e)  An employee is required to be at work on time.  An
employee who is late, regardless of the reason including
inclement weather, shall make up the lost time by using accrued
leave, leave without pay or, with management approval, adjust
their work schedule.

(f)  An employee must work in increments of 15 minutes or
more to receive salary for hours worked and overtime hours
worked.  This rule incorporates by reference 29 CFR 785.48 for
rounding practices when calculating time worked.

R477-8-2.  Bus Passes.
Agencies may participate in the purchase of bus passes for

employees.

R477-8-3.  Telecommuting.
(1)  Telecommuting is an agency option, not a universal

employee benefit.  Agencies utilizing a telecommuting program
shall:

(a)  establish a written policy governing telecommuting;
(b)  enter into a written contract with each telecommuting

employee to specify conditions, such as use of state or personal
equipment, and results such as identifiable benefits to the state
and how customer needs are being met; and

(c)  not allow telecommuting employees to violate overtime
rules.

R477-8-4.  Lunch and Break Periods.
(1)  Management may require a minimum of 30 minutes

noncompensated lunch period.
(2)  An employee may take a 15 minute compensated break

period for every four hours worked.
(3)  Break periods may not be accumulated to

accommodate a shorter work day or longer lunch period.

R477-8-5.  Overtime.
The state's policy for overtime is adopted and incorporated

from the Fair Labor Standards Act, 29 CFR Parts 500 to
899(2002) and Section 67-19-6.7.

(1)  Management may direct an employee to work
overtime.  Each agency shall develop internal rules and
procedures to ensure overtime usage is efficient and economical.
These policies and procedures shall include:

(a)  prior supervisory approval for all overtime worked;
(b)  recordkeeping guidelines for all overtime worked;
(c)  verification that there are sufficient funds in the budget

to compensate for overtime worked.
(2)  Overtime compensation standards are identified for

each job title in HRE as either FLSA nonexempt, or FLSA

exempt.
(a)  An employee may appeal the FLSA designation to the

agency human resource field office.  Further appeals must be
filed directly with the United States Department of Labor, Wage
and Hour Division.  Sections 67-19-31, 67-19a-301 and Title
63, Chapter 46b may not be applied for FLSA appeals purposes.

(3)  An FLSA nonexempt employee may not work more
than 40 hours a week without management approval.  Overtime
shall accrue when the employee actually works more than 40
hours a week.  Leave and holiday time taken within the work
period may not be counted as hours worked when calculating
overtime accrual.  Hours worked over two or more weeks may
not be averaged with the exception of certain types of law
enforcement, fire protection, and correctional employees.

(a)  An FLSA nonexempt employee shall sign a prior
overtime agreement authorizing management to compensate the
employee for overtime worked by actual payment or time off at
time and one half.

(b)  An FLSA nonexempt employee may receive
compensatory time for overtime up to a maximum of 80 hours.
Only with prior approval of the Executive Director, DHRM,
may compensatory time accrue up to 240 hours for regular
employees or up to 480 hours for peace or correctional officers,
emergency or seasonal employees.  Once an employee reaches
the maximum, additional overtime shall be paid on the payday
for the period in which it was earned.

(4)  An FLSA exempt employee may not work more than
80 hours in a pay period without management approval.
Compensatory time shall accrue when the employee actually
works more than 80 hours in a work period.  Leave and holiday
time taken within the work period may not count as hours
worked when calculating compensatory time.  Each agency shall
compensate an FLSA exempt employee who works overtime by
granting time off.  For each hour of overtime worked, an FLSA
exempt employee shall accrue an hour of compensatory time.

(a)  Agencies shall establish in written policy a uniform
overtime year either for the agency as a whole or by unit number
and communicate it to employees.  Overtime years shall be set
at one of the following pay periods:  Five, Ten, Fifteen, Twenty,
or the last pay period of the calendar year.  If an agency fails to
establish a uniform overtime year, the Executive Director,
DHRM, and the Director of Finance, Department of
Administrative Services, will establish the date for the agency
at the last pay period of the calendar year.  An agency may
change the established overtime year only after the current
overtime year has lapsed, unless justifiable reasons exist and the
Executive Director, DHRM, has granted a written exception.

(b)  Any compensatory time earned by an FLSA exempt
employee is not an entitlement, a benefit, nor a vested right.

(c)  Any compensatory time earned by an FLSA exempt
employee shall lapse upon occurrence of any one of the
following events:

(i)  at the end of the employee's established overtime year;
(ii)  upon assignment to another agency; or
(iii)  when an employee terminates, retires, or otherwise

does not return to work before the end of the overtime year.
(d)  If an FLSA exempt employee's status changes to

nonexempt, that employee's compensatory time earned while in
exempt status shall lapse if not used by the end of the current
overtime year.

(e)  The agency head may approve overtime for career
service exempt deputy and division directors, but overtime may
not be compensated with actual payment.  Schedule AB
employees may not be compensated for compensatory time
except with time off.

(5)  Law enforcement, correctional and fire protection
employees

(a)  To be considered for overtime compensation under this
rule, a law enforcement or correctional officer must meet the
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following criteria:
(i)  be a uniformed or plainclothes sworn officer;
(ii)  be empowered by statute or local ordinance to enforce

laws designed to maintain public peace and order, to protect life
and property from accident or willful injury, and to prevent and
detect crimes;

(iii)  have the power to arrest;
(iv)  be POST certified or scheduled for POST training;

and
(v)  perform over 80 percent law enforcement duties.
(b)  Agencies shall select one of the following maximum

work hour thresholds to determine when overtime compensation
is granted to law enforcement or correctional officers designated
FLSA nonexempt and covered under this rule.

(i)  171 hours in a work period of 28 consecutive days; or
(ii)  86 hours in a work period of 14 consecutive days.
(c)  Agencies shall select one of the following maximum

work hour thresholds to determine when overtime compensation
is granted to fire protection employees.

(i)  212 hours in a work period of 28 consecutive days; or
(ii)  106 hours in a work period of 14 consecutive days.
(d)  Agencies may designate a lesser threshold in a 14 day

or 28 day consecutive work period as long as it conforms to the
following:

(i)  the Fair Labor Standards Act, Section 207(k);
(ii)  29 CFR 553.230;
(iii)  the state's payroll period;
(iv)  the approval of the Executive Director, DHRM.
(6)  Compensatory Time
(a)  Agency management shall arrange for an employee's

use of compensatory time as soon as possible without unduly
disrupting agency operations or endangering public health,
safety or property.

(b)  Compensatory time balances for an FLSA nonexempt
employee shall be paid down to zero in the same pay period that
the employee is transferred from one agency to a different
agency, promoted, reclassified, reassigned, or transferred to an
FLSA exempt position.  The pay down for unused compensatory
time balances shall be based on the employee's hourly rate of
pay in the old position.

(7)  Time Reporting
(a)  Employees shall complete and sign a state approved

biweekly time record that accurately reflects the hours actually
worked, including:

(i)  approved and unapproved overtime;
(ii)  on-call time;
(iii)  stand-by time;
(iv)  meal periods of public safety and correctional officers

who are on duty more than 24 consecutive hours; and
(v)  approved leave time.
(b)  An employee who fails to accurately record time may

be disciplined.
(c)  Time records developed by the agency shall have the

same elements of the state approved time record and be
approved by the Department of Administrative Services,
Division of Finance.

(d)  A Supervisor who directs an employee to submit an
inaccurate time record or knowingly approves an inaccurate time
record shall be disciplined.

(e)  A Non-exempt employee who believes FLSA rights
have been violated may submit a complaint directly to the
Executive Director, or designee, of the Department of Human
Resource Management.

(8)  Hours Worked:  An FLSA nonexempt employee shall
be compensated for all hours worked.  An employee who works
unauthorized overtime may be disciplined.

(a)  All time that an FLSA nonexempt employee is required
to wait for an assignment while on duty, before reporting to
duty, or before performing activities is counted towards hours

worked.
(b)  Time spent waiting after being relieved from duty is

not counted as hours worked if one or more of the following
conditions apply:

(i)  the employee arrives voluntarily before their scheduled
shift and waits before starting duties;

(ii)  the employee is completely relieved from duty and
allowed to leave the job;

(iii)  the employee is relieved until a definite specified
time;

(iv)  the relief period is long enough for the employee to
use as the employee sees fit.

(c)  On-call time:  An employee required by agency
management to be available for on-call work shall be
compensated for on-call time at a rate of one hour for every 12
hours the employee is on-call.

(i)  Time is considered on-call time when the employee has
freedom of movement in personal matters as long as the
employee is available for a call to duty.

(ii)  An employee must be directed by his supervisor, either
verbally or in writing, that he is on call for a specified time
period.  Carrying a pager or cell phone shall not constitute on-
call time without a specific directive from a supervisor.

(iii)  The employee shall record the hours spent in on-call
status on his time sheet in order to be paid.

(d)  Stand-by time:  An employee restricted to stand-by at
a specified location ready for work must be paid full-time or
overtime, as appropriate.  An employee must be paid for stand-
by time if required to stand by the post ready for duty, even
during lunch periods, equipment breakdowns, or other
temporary work shutdowns.

(e)  The meal periods of guards, police, and other public
safety or correctional officers and firefighters who are on duty
more than 24 consecutive hours must be counted as working
time, unless an express agreement excludes the time.

(9)  Commuting and Travel Time for FLSA exempt and
nonexempt employees:

(a)  Normal commuting time from home to work and back
may not count towards hours worked.

(b)  Time an employee spends traveling from one job site
to another during the normal work schedule shall count towards
hours worked.

(c)  Time an employee spends traveling on a special one
day assignment shall count towards hours worked except meal
time and ordinary home to work travel.

(d)  Travel that keeps an employee away from home
overnight does not count towards hours worked if it is time
spent outside of regular working hours as a passenger on an
airplane, train, boat, bus, or automobile.

(e)  Travel as a passenger counts toward hours worked if it
is time spent during regular working hours.  This applies to
nonworking days, as well as regular working days.  However,
regular meal period time is not counted.

(10)  Excess Hours for FLSA exempt and nonexempt
employees:  An employee may use excess hours the same way
as annual leave.

(a)  Agency management shall approve excess hours before
the work is performed.

(b)  Agency management may deny the use of any leave
time, other than holiday leave, that results in an employee
accruing excess hours.

(c)  An employee may not accumulate more than 80 excess
hours.

(d)  Agency management may pay out excess hours under
one of the following:

(i)  paid off automatically in the same pay period accrued;
(ii)  paid off at any time during the year as determined

appropriate by a state agency or division;
(iii)  all hours accrued above the limit set by DHRM;
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(iv) upon request of the employee and approval by the
agency head; or

(v)  upon assignment from one agency to another.

R477-8-6.  Dual State Employment.
An employee who has more than one position within state

government, regardless of schedule is considered to be in a dual
employment situation.  The following conditions apply to dual
employment status.

(1)  An employee may work in up to four different
positions in state government.

(2)  An employee's benefit status for any secondary
position(s), regardless of schedule of any of the positions, shall
be the same as the primary position.

(3)  An employee's FLSA status (exempt or nonexempt) for
any secondary position(s) shall be the same as the primary
position.

(4)  Leave accrual shall be based on all hours worked in all
positions and may not exceed the maximum amount allowed in
the primary position.

(5)  As a condition of dual employment, an employee in
dual employment status is prohibited from accruing excess hours
in either the primary or secondary positions. All excess hours
earned shall be paid at straight time in the pay period in which
the excess hours are earned.

(6)  As a condition of dual employment, the Overtime or
Comp selection shall be as overtime paid regardless of FLSA
status.  An employee may not accrue comp hours while in dual
employment status.

(7)  Overtime shall be calculated at straight time or time
and one half depending on the FLSA status of the primary
position. Time and a half overtime rates shall be calculated
based on the weighted average rate of the multiple positions.
Refer to Division of Finance's payroll policies, dual employment
section.

(8)  The Accepting Terms of Dual Employment form shall
be completed, signed by the employee and supervisor, and
placed in the employee's personnel file with a copy sent to the
Division of Finance.

(9)  Secondary positions may not interfere with the efficient
performance of the employee's primary position or create a
conflict of interest.  An employee in dual employment status
shall comply with conditions under Subsection R477-9-2(1).

R477-8-7.  Reasonable Accommodation.
Reasonable accommodation for qualified individuals with

disabilities may be a factor in any employment action.  Before
notifying an employee of denial of reasonable accommodation,
the agency shall consult with the Division of Risk Management.

R477-8-8.  Fitness For Duty Evaluations.
Fitness for duty medical evaluations may be performed

under any of the following circumstances:
(1)  return to work from injury or illness;
(2)  when management determines that there is a direct

threat to the health or safety of self or others;
(3)  in conjunction with corrective action, performance or

conduct issues, or discipline;
(4)  when a fitness for duty evaluation is a bona fide

occupational qualification for selection, retention, or promotion.

R477-8-9.  Temporary Transitional Assignment.
(1)  Agency management may place an employee in a

temporary transitional assignment when an employee is unable
to perform essential job functions due to temporary health
restrictions.

(2)  Temporary transitional assignments may also be part
of any of the following:

(a)  when management determines that there is a direct

threat to the health or safety of self or others;
(b)  in conjunction with an internal investigation,

corrective action, performance or conduct issues, or discipline;
(c)  where there is a bona fide occupational qualification

for retention in a position;
(d)  while an employee is being evaluated to determine if

reasonable accommodation is appropriate.

R477-8-10.  Change in Work Location.
(1)  An involuntary change in work location shall not be

permitted if this requires the employee to commute or relocate
50 miles or more, one way, beyond his current one way
commute, unless:

(a)  the change in work location is communicated to the
employee at employment; and

(b)  the agency shall either pay to move the employee
consistent with Section R25-6-8 and Department of
Administrative Services, Division of Finance Policy 05-03.03,
or reimburse commuting expenses up to the cost of a move.

R477-8-11.  Agency Policies and Exemptions.
(1)  Each agency may write its own policies for work

schedules, overtime, leave usage, and other working conditions
consistent with these rules.

(2)  The Executive Director, DHRM, may authorize
exceptions to this rule, consistent with Subsection R477-2-2(1).

R477-8-12.  Background Checks.
In order to protect the citizens of the State of Utah and

state resources and with the approval of the agency head,
agencies may establish background check policies requiring
specific employees to submit to a criminal background check
through the Department of Public Safety, Bureau of Criminal
Identification.

(1)  Agencies who have statewide responsibility for
confidential information, sensitive financial information, or
handle state funds may require employees to submit to a
background check, including employees who work in other state
agencies.

(2)  The cost of the background check will be the
responsibility of the employing agency.

KEY:  breaks, telecommuting, overtime, dual employment
July 1, 2008 67-19-6
Notice of Continuation June 9, 2007 67-19-6.7
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R477.  Human Resource Management, Administration.
R477-9.  Employee Conduct.
R477-9-1.  Standards of Conduct.

An employee shall comply with the standards of conduct
established in these rules and the policies and rules established
by agency management.

(1)  Employees shall apply themselves to and shall fulfill
their assigned duties during the full-time for which they are
compensated.

(a)  An employee shall:
(i)  comply with the standards established in the individual

performance plans;
(ii)  maintain an acceptable level of performance and

conduct on all other verbal and written job expectations;
(iii)  report conditions and circumstances, including

controlled substances or alcohol impairment, that may prevent
the employee from performing their job effectively and safely;

(iv)  inform the supervisor of any unclear instructions or
procedures.

(2)  An employee shall make prudent and frugal use of state
funds, equipment, buildings, and supplies.

(3)  An employee who reports for duty or attempts to
perform the duties of the position while under the influence of
alcohol or nonprescribed controlled substances shall be subject
to corrective action or discipline in accordance with Section
R477-10-2, Rule R477-11 and R477-14.

(a)  The agency may decline to defend and indemnify an
employee found violating this rule, in accordance with
Subsection 63-30-36(c)(ii) of the Utah Governmental Immunity
Act.

(4)  An employee may not drive a state vehicle or any other
vehicle, on state time, while under the influence of alcohol or
controlled substances.

(a)  An employee who violates this rule shall be subject to
corrective action or discipline under Section R477-10-2, Rules
R477-11 and R477-14.

(b)  The agency may decline to defend or indemnify an
employee who violates this rule, according to Subsection 63-30-
36(3)(c)(i) of the Utah Governmental Immunity Act.

(5)  An employee shall provide the agency with a current
personal mailing address.

(a)  The employee shall notify the agency in writing of any
change in address.

(b)  Mail sent to the current address on record shall be
deemed to be delivered for purposes of these rules.

R477-9-2.  Outside Employment.
(1)  State employment shall be the principal vocation for a

full-time employee governed by these rules.  An employee may
engage in outside employment under the following conditions:

(a)  Outside employment must not interfere with an
employee's efficient performance in his state position.

(b)  Outside employment must not conflict with the
interests of the agency or the State of Utah.

(c)  Outside employment must not give reason for criticism
or suspicion of conflicting interests or duties.

(d)  An employee shall notify agency management in
writing if the outside employment has the potential or appears
to conflict with Title 67, Chapter 16, Employee Ethics Act.

(e)  Agency management may deny an employee
permission to engage in outside employment, or to receive
payment, if the outside activity is determined to cause a real or
potential conflict of interest.

(i)  An employee may grieve this decision.
(ii)  Failure to notify the employer and to gain approval for

outside employment is grounds for disciplinary action if the
secondary employment is found to be a conflict of interest.

R477-9-3.  Conflict of Interest.

(1)  An employee may receive honoraria or paid expenses
for activities outside of state employment under the following
conditions:

(a)  Outside activities must not interfere with the
employee's efficient performance in his state position.

(b)  Outside activities must not conflict with the interests
of the agency or the State of Utah.

(c)  Outside activities must not give reasons for criticism or
suspicion of conflicting interests or duties.

(2) An employee may not use his state position or any
influence, power, authority or confidential information received
in that position, or state time, equipment, property, or supplies
for private gain.

(3)  An employee may not accept economic benefit
tantamount to a gift, under Section 67-16-5 and the Governor's
Executive Order on Ethics dated February 14, 2007, or other
compensation that might be intended to influence or reward the
employee in the performance of official business.

(4)  An employee shall declare a potential conflict of
interest when required to do or decide something that could be
interpreted as a conflict of interest.  Agency management shall
then excuse the employee from making decisions or taking
actions that may cause a conflict of interest.

R477-9-4.  Political Activity.
A state career service employee may voluntarily participate

in political activity, except as restricted by this section or the
federal Hatch Act, 5 U.S.C. Sec. 1501 through 1508.

(1)  The federal Hatch Act restricts the political activity of
state government employees who work in connection with
federally funded programs.

(a)  State employees in positions covered by the Hatch Act
may run for public office in nonpartisan elections, campaign for
and hold office in political clubs and organizations, actively
campaign for candidates for public office in partisan and
nonpartisan elections, contribute money to political
organizations, and attend political fundraising functions.

(b)  State employees in positions covered by the federal
Hatch Act may not be candidates for public office in a partisan
election, use official authority or influence to interfere with or
affect the results of an election or nomination, or directly or
indirectly coerce contributions from subordinates in support of
a political party or candidate.

(c)  Prior to filing for candidacy, a state employee who is
considering running for a partisan office shall submit a
statement of intent to become a candidate to the agency head.

(i)  The agency head shall consult with DHRM.
(ii)  DHRM shall determine whether the employee's intent

to become a candidate is covered under the Hatch Act.
(iii)  Employees in violation of section R477-9-4(1)(c)

shall be disciplined up to termination of their employment.
(d)  If a determination is made that the employee's position

is covered by the Hatch Act, the employee may not run for a
partisan political office.

(i)  If it is determined that that the employee's position is
covered by the Hatch Act, the state shall dismiss the employee
if the employee files for candidacy.

(2)  Any state career service employee elected to any
partisan or full-time nonpartisan political office shall be granted
a leave of absence without pay while being monetarily
compensated for service in political office.  An employee may
not use annual leave while serving in a political office.

(3)  During work time, no career service employee may
engage in any political activity.  No person shall solicit political
contributions from employees of the executive branch during
hours of employment.  However, a state employee may
voluntarily contribute to any party or any candidate.

(4)  Decisions regarding employment, promotion, demotion
or dismissal or any other human resource actions may not be
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based on partisan political activity.
(5)  Regardless of other provisions in these rules, no

member of the Utah State Highway Patrol may use official
authority or influence to interfere with an election or to affect
election results.  No person may induce or attempt to induce any
member of the Utah State Highway Patrol to participate in any
prohibited activity.

R477-9-5.  Employee Indebtedness to the State.
(1)  An employee indebted to the state because of an action

or performance in official duties may have a portion of salary
that exceeds the minimum federal wage withheld.  Overtime
salary shall not be withheld.

(a)  The following three conditions must be met before
withholding of salary may occur:

(i)  The debt must be a legitimately owed amount which
can be validated through physical documentation or other
evidence.

(ii)  The employee must know about and, in most cases,
acknowledge the debt.  As much as possible, the employee
should provide written authorization to withhold the salary.

(iii)  An employee must be notified of this rule which
allows the state to withhold salary.

(b)  An employee separating from state service will have
salary withheld from the last paycheck.

(c)  An employee going on leave without pay for more than
two pay periods may have salary withheld from their last
paycheck.

(d)  The state may withhold an employee's salary to satisfy
the following specific obligations:

(i)  travel advances where travel and reimbursement for the
travel has already occurred;

(ii)  state credit card obligations where the state's share of
the obligation has been reimbursed to the employee but not paid
to the credit card company by the employee;

(iii)  evidence that the employee negligently caused loss or
damage of state property;

(iv)  payroll advance obligations that are signed by the
employee and that the Division of Finance authorizes;

(v)  misappropriation of state assets for unauthorized
personal use or for personal financial gain.  This includes
reparation for employee theft of state property or use of state
property for personal financial gain or benefit;

(vi)  overpayment of salary determined by evidence that an
employee did not work the hours for which they received salary
or was not eligible for the benefits received and paid for by the
state;

(vii)  excessive reimbursement of funds from flexible
reimbursement accounts;

(viii)  other obligations that satisfy the requirements of
Subsection R477-9-5(1) above.

(2) This rule does not apply to state employee obligations
to other state agencies where the obligation was not caused by
their actions or performance as an employee.

R477-9-6.  Acceptable Use of Information Technology
Resources.

Information technology resources are provided to a state
employee to assist in the performance of assigned tasks and in
the efficient day to day operations of state government.

(1)  An employee shall use assigned information
technology resources in compliance with Rule R895-7,
Acceptable Use of Information Technology Resources.

(2)  An employee who violates the Acceptable Use of
Information Technology Resources policy may be disciplined
according to Rule R477-11.

R477-9-7.  Policy Exceptions.
The Executive Director, DHRM, may authorize exceptions

to this rule, consistent with Subsection R477-2-2(1).

KEY:  conflict of interest, government ethics, Hatch Act,
personnel management
July 1, 2008 67-19-6
Notice of Continuation June 9, 2007 67-19-19
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R477.  Human Resource Management, Administration.
R477-10.  Employee Development.
R477-10-1.  Performance Evaluation.

Agency management shall develop an employee
performance management system consistent with these rules and
subject to approval by the Executive Director, DHRM.  The
Executive Director, DHRM, may authorize exceptions to this
rule consistent with Section R477-2-2.  For this rule, the word
employee refers to a career service employee, unless otherwise
indicated.

(1)  An acceptable performance management system shall
satisfy the following criteria:

(a)  Performance standards and expectations for each
employee shall be specifically written in a performance plan by
August 31 of each fiscal year.

(b)  Managers or supervisors provide employees with
regular verbal and written feedback based on the standards of
performance and conduct outlined in the performance plan.

(c)  Each employee shall be informed concerning the
actions to be taken, time frames, and the supervisor's role in
providing assistance to improve performance and increase the
value of service.

(d)  Each employee shall have the right to include written
comment with his performance evaluation.

(e)  Agency management shall select a performance
management rating system or a combination of systems by
August 31 to be effective for the entire fiscal year.  The rating
system shall be one or more of the following:

TABLE

SYSTEM      # RATING               POINTS
  1           Pass                   2
              Fail                   0
  2           Exceptional            3
              Successful             2
              Unsuccessful           0
  3           Exceptional            3
              Highly Successful      2.5
              Successful             2
              Unsuccessful           0
  4           Exceptional            3
              Highly Successful      2.5
              Successful             2
              Marginal               1
              Unsuccessful           0

(2)  Each fiscal year a state employee shall receive a
performance evaluation effective on or before the beginning of
the first pay period of the following fiscal year.

(a)  A probationary employee shall receive an additional
performance evaluation at the end of the probationary period.

(b)  The evaluation form shall include a space for the
employee's comments.  The employee may comment in writing,
either in the space provided or on a separate attachment.

R477-10-2.  Corrective Action.
When an employee's performance does not meet

established standards due to failure to maintain skills,
incompetence, or inefficiency, and after consulting with DHRM,
agency management may take appropriate, and documented
corrective action in accordance with the following rules:

(1)  The supervisor shall discuss the substandard
performance with the employee and determine appropriate
corrective action.

(2)  An employee shall have the right to submit written
comment to accompany the corrective action plan.

(3)  Corrective action plans shall identify or provide for:
(a)  a designated period of time for improvement;
(b)  an opportunity for remediation;
(c)  performance expectations;
(d)  closer supervision to include regular feedback of the

employee's progress;

(e)  notice of disciplinary action for failure to improve;
and,

(f)  written performance evaluation at the conclusion of the
corrective action plan.

(4)  Corrective action plans may also identify or provide
for the following based on the nature of the performance issue:

(a)  training;
(b)  reassignment;
(c)  use of appropriate leave;
(5)  Following successful completion of corrective action,

the supervisor shall notify the employee of disciplinary
consequences for a recurrence of the deficient work
performance.

R477-10-3.  Employee Development and Training.
Agency management may establish a program for training

and staff development consistent with these rules.
(1)  All agency sponsored training shall be agency specific

or designed for highly specialized or technical jobs and tasks.
(2)  Agency management shall consult with the Executive

Director, DHRM, when proposed training and development
activities may have statewide impact or may be offered more
cost effectively on a statewide basis.  The Executive Director,
DHRM, shall determine whether DHRM will be responsible for
the training standards.

(3)  The Executive Director, DHRM, shall work with
agency management to establish standards to guide the
development of statewide activities and to facilitate sharing of
resources statewide.

(4)  When an agency directs an employee to participate in
an educational program, the agency shall pay full costs.

(5)  Agencies are required to provide refresher training and
make reasonable efforts to requalify veterans reemployed under
USERRA, as long as it does not cause an undue hardship to the
employing agency.

R477-10-4.  Liability Prevention Training.
Agencies shall provide liability prevention training to their

employees.  The curriculum shall be approved by DHRM.
Topics shall include but not be limited to:  new employee
orientation, prevention of unlawful harassment, and supervisor
training on prevention of workplace violence.

R477-10-5.  Education Assistance.
State agencies may assist an employee in the pursuit of

educational goals by granting administrative leave to attend
classes, a subsidy of educational expenses, or both.

(1)  Prior to granting education assistance, agencies shall
establish policies which shall include the following conditions:

(a)  The educational program will provide a benefit to the
state.

(b)  The employee shall successfully complete the required
course work or the educational requirements of a program.

(c)  The employee shall agree to repay any assistance
received if the employee resigns from state employment within
one year of completing educational work.

(i)  Agencies may require the employee to repay any
assistance received if the employee transfers to another agency
within one year of completing educational work.

(d)  Education assistance may not exceed $5,250 per
employee in any one calendar year unless approved in advance
by the agency head.

(e)  The employee shall disclose all scholarships, subsidies
and grant monies provided to the employee for the educational
program.

(i)  Except for funding that must be repaid by the
employee, the amount reimbursed by the State may not include
funding received from sources in Subsection R477-10-5(1)(e).

(2)  Agency management shall be responsible for
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determining the taxable or nontaxable status of educational
assistance reimbursements.

KEY:  educational tuition, employee performance
evaluations, employee productivity, training programs
July 1, 2008 67-19-6
Notice of Continuation June 9, 2007 67-19-12.4
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R477.  Human Resource Management, Administration.
R477-11.  Discipline.
R477-11-1.  Disciplinary Action.

(1)  Agency management may discipline any employee for
any of the following causes or reasons:

(a)  noncompliance with these rules, agency or other
applicable policies, including but not limited to safety policies,
agency professional standards, standards of conduct and
workplace policies;

(b)  work performance that is inefficient or incompetent;
(c)  failure to maintain skills and adequate performance

levels;
(d)  insubordination or disloyalty to the orders of a

superior;
(e)  misfeasance, malfeasance, nonfeasance or failure to

advance the good of the public service;
(f)  any incident involving intimidation, physical harm, or

threats of physical harm against co-workers, management, or the
public;

(g)  no longer meets the requirements of the position.
(2)  All disciplinary actions of career service employees

shall be governed by principles of due process and Title 67,
Chapter 19a.  The disciplinary process shall include all of the
following, except as provided under Subsection 67-19-18(4):

(a)  The agency representative notifies the employee in
writing of the proposed discipline and the underlying reasons
supporting the intended action.

(b)  The employee's reply must be received within five
working days in order to have the agency representative
consider the reply before discipline is imposed.

(c) If an employee waives the right to respond or does not
reply within the time frame established by the agency
representative or within five days, whichever is longer,
discipline may be imposed in accordance with these rules.

(3)  After a career service employee has been informed of
the reasons for the proposed discipline and has been given an
opportunity to respond and be responded to, the agency
representative may discipline that employee, or any career
service exempt employee not subject to the same procedural
rights, by imposing one or more of the following:

(a)  written reprimand;
(b)  suspension without pay up to 30 calendar days per

incident requiring discipline;
(c)  demotion of any employee through one of the

following methods:
(i)  An employee may be moved from a position in one job

to a position in another job having a lower maximum salary
range and shall receive a reduction in the current actual wage.

(ii)  A demotion within the employee's current salary range
may be accomplished by lowering the employee's current actual
wage, as determined by the agency head or designee.

(d)  dismissal.
An agency head shall dismiss or demote a career service

employee only in accordance with Subsection 67-19-18(5) and
Section R477-11-2.

(4)  If agency management determines that a career service
employee endangers or threatens the peace and safety of others
or poses a grave threat to the public service or is charged with
aggravated or repeated misconduct, the agency may impose the
following actions, under Subsection 67-19-18(4), pending an
investigation and determination of facts:

(a)  paid administrative leave; or
(b)  temporary reassignment to another position or work

location at the same current actual wage.
(5)  At the time disciplinary action is imposed, the

employee shall be notified in writing of the discipline, the
reasons for the discipline, the effective date and length of the
discipline.

(6)  Disciplinary actions are subject to the grievance and

appeals procedure by law for career service employees only.
The employee and the agency representative may agree in
writing to waive or extend any grievance step, or the time limits
specified for any grievance step.

R477-11-2.  Dismissal or Demotion.
An employee may be dismissed or demoted for cause under

Subsection R477-10-2(3)(e) and Section R477-11-1, and
through the process outlined in this rule.

(1)  An agency head or appointing officer may dismiss or
demote a probationary employee or career service exempt
employee without right of appeal.  Such dismissal or demotion
may be for any reason or for no reason.

(2)  No career service employee shall be dismissed or
demoted from a career service position unless the agency head
or designee has observed the Grievance Procedure Rules and
law cited in Section R137-1-13 and Title 67, Chapter 19a, and
the following procedures:

(a)  The agency head or designee shall notify the employee
in writing of the specific reasons for the proposed dismissal or
demotion.

(b)  The employee shall have up to five working days to
reply.  The employee must reply within five working days for
the agency head or designee to consider the reply before
discipline is imposed.

(c)  The employee shall have an opportunity to be heard by
the agency head or designee.  The hearing before the agency
head or designee shall be strictly limited to the specific reasons
raised in the notice of intent to demote or dismiss.

(i)  At the hearing the employee may present, either in
person, in writing, or with a representative, comments or
reasons as to why the proposed disciplinary action should not be
taken.  The agency head or designee is not required to receive
or allow other witnesses on behalf of the employee.

(ii)  The employee may present documents, affidavits or
other written materials at the hearing.  However, the employee
is not entitled to present or discover documents within the
possession or control of the department or agency that are
private, protected or controlled under Title 63, Chapter 2, the
Governmental Access and Records Management Act.

(d)  Following the hearing, the employee may be dismissed
or demoted if the agency head finds adequate cause or reason.

(e)  The employee shall be notified in writing of the agency
head's decision.  Specific reasons shall be provided if the
decision is a demotion or dismissal.

(3)  Agency management may place an employee on paid
administrative leave pending the administrative appeal to the
agency head.

R477-11-3.  Discretionary Factors.
(1)  When deciding the specific type and severity of

discipline, the agency head or representative may consider the
following factors:

(a)  consistent application of rules and standards;
(i)  the agency head or representative need only consider

those cases decided under the administration of the current
agency head.  Decisions in cases prior to the administration of
the current agency head are not binding upon the current agency
head and are not relevant in determining consistent application
of rules and standards.

(b)  prior knowledge of rules and standards;
(c)  the severity of the infraction;
(d)  the repeated nature of violations;
(e)  prior disciplinary/corrective actions;
(f)  previous oral warnings, written warnings and

discussions;
(g)  the employee's past work record;
(h)  the effect on agency operations;
(i)  the potential of the violations for causing damage to
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persons or property.

KEY:  discipline of employees, dismissal of employees,
grievances, government hearings
July 1, 2008 67-19-6
Notice of Continuation June 9, 2007 67-19-18

63-2
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R477.  Human Resource Management, Administration.
R477-12.  Separations.
R477-12-1.  Resignation.

A career service employee may resign or retire by giving
written or verbal notice to the immediate supervisor or an
appropriate representative of management in the work unit.

(1)  Agency management may accept an employee's notice
of resignation or retirement without prejudice when received at
least ten working days before its effective date.

(2)  After submitting a notice of resignation or retirement,
an employee may withdraw it on the next working day by
notifying the immediate supervisor or an appropriate
representative of management in the work unit.

(a)  If the withdrawal notice is verbal, the employee shall
submit a written notification within 24 hours of the verbal
notice.

(b)  After the close of the next working day following
submission, withdrawal of a resignation or retirement may occur
only with the consent of agency management.

R477-12-2.  Abandonment of Position.
An employee who is absent from work for three

consecutive working days without approval shall be considered
to have abandoned his position and to have resigned from the
employing agency.

(1)  An employee who has abandoned his position may be
separated from state employment.  Management shall inform the
employee of the action in writing.

(a)  The employee shall have the right to appeal to the
agency head within five working days of receipt or delivery of
the notice of abandonment to the last known address.

(b)  If the separation is appealed, management may not be
required to prove intent to abandon the position.

R477-12-3.  Reduction in Force.
Reductions in force shall be required when there are

inadequate funds, a change of workload, or lack of work.
Reductions in force shall be governed by DHRM business
practices, standards and the following rules:

(1)  When staff will be reduced in one or more categories
of work, agency management shall develop a work force
adjustment plan (WFAP).  A career service employee shall only
be given formal written notification of separation after a WFAP
has been reviewed and approved by the Executive Director,
DHRM, or designee.  The following items shall be considered
in developing the work force adjustment plan:

(a)  the categories of work to be eliminated, including
positions impacted through bumping, as determined by
management;

(b)  a decision by agency management allowing or
disallowing bumping;

(c)  specifications of measures taken to facilitate the
placement of affected employees through normal attrition,
retirement, reassignment, relocation, and movement to vacant
positions for which the employee qualifies;

(d)  a list of all affected employees showing the retention
points for each employee.

(2)  Eligibility for RIF.
(a)  Only career service employees who have been

identified in an approved WFAP and given an opportunity for
a hearing with the agency head may be RIF'd.

(b)  An employee covered by USERRA and in a leave
without pay status must be identified, assigned retention points,
and notified of the RIF of the previous position in the same
manner as a career service employee.

(3)  Retention points shall be calculated for all affected
employees within a category of work as follows:

(a)  Seniority shall be determined by the length of total
state career service, which commenced in a competitive career

service position for which the probationary period was
successfully completed.

(i)  For part-time work, length of service shall be
determined in proportion to hours actually worked.

(ii)  Exempt service time subsequent to attaining career
service tenure with no break in service shall also be counted for
purposes of seniority.

(iii)  In the event of ties in retention points, the amount of
time employed in the affected agency or department serves as
the tie breaker.

(b)  Length of state service shall be measured in years and
additional days shown as a fraction of a year.

(c)  Time spent in a leave without pay status for service in
the uniformed services covered under USERRA shall be
counted for purposes of seniority.

(d)  Any time spent in leave without pay status, to include
worker's compensation leave, may not be counted for purposes
of seniority.

(e)  An employee within a category of work, including
employees covered under USERRA in a leave without pay
status, shall be assigned a job proficiency rating.  The job
proficiency rating shall be an average of the last three annual
performance evaluation ratings under Subsection R477-10-
1(1)(e).  If employees have had fewer than three annual
performance evaluations, the proficiency ratings shall be an
average of all ratings received as of that time.

(f)  The numeric values of each employee's job proficiency
rating and that employee's actual length of service shall be
added together to produce the retention points.

(g)  Retention points shall be calculated for an employee
covered under USERRA and in a leave without pay status in the
same manner as for current employees in the affected class.  If
there are no performance evaluation ratings for an employee
covered under USERRA, no proficiency rating shall be included
in the retention points.

(4)  The order of separation shall be:
(a)  temporary employees;
(b)  probationary employees;
(c)  career service employees with the lowest retention

points are released first.  In the event of ties in retention points,
the amount of seniority in the affected agency serves as the tie
breaker.

(5)  An employee, including one covered under USERRA
in a leave without pay status, who is separated due to a
reduction in force shall be given formal written notification of
separation, allowing for a minimum of 20 working days prior to
the effective date of the RIF.

(6)  Appeals.
(a)  An employee notified of separation due to a reduction

in force may appeal to the agency head for an administrative
review by submitting a written notice of appeal within 20
working days after the receipt of written notification of
separation.

(b)  The employee may appeal the decision of the agency
head according to the appeals procedure of the Career Service
Review Board.

(7)  Reappointment of RIF'd individual.
(a)  A RIF'd individual is eligible for reappointment into a

half time or greater career service position for which he qualifies
in a salary range comparable to or less than the last career
service position held, for a period of one year following the date
of separation. Section R477-4-4 applies for selection of
individuals from the reappointment register.

(i)  The Executive Director, DHRM, shall maintain a
reappointment register and shall make the final determination on
whether an eligible RIF'd individual meets the job requirements
for position vacancies.

(ii)  A RIF'd individual shall remain on the state
reappointment register for one year from the date of separation,
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unless reappointed sooner.
(b)  During a statewide mandated freeze on hiring wherein

the Governor disallows increases in each agency's budgeted
FTEs, eligibility for the reappointment register shall be extended
for the entire length of time covered by a freeze.

(c)  When determining comparable salary ranges in cases
of RIF eligibility, a comparison of the previous career service
salary range to the current career service salary range maximum
step is required.  A RIF'd individual shall have RIF rights to any
vacant position for which he qualifies.  The basis for comparison
shall be:

(i)  The current salary range of a vacant position if it is
equal to or lesser than the individual's previous salary range, or;

(ii)  If the maximum step of the position previously held by
the RIF'd individual has moved upward, the new range shall be
used.

(d)  A RIF'd individual who is reappointed to a career
service position shall not be required to serve a probationary
period.  The RIF'd individual shall enjoy all the rights and
privileges of a regular career service employee.

(e)  At agency discretion, an individual reappointed from
a reappointment register may buy back part or all accumulated
annual and converted sick leave that was cashed out when
RIF'd.

(8)  Appeal rights of RIF'd individual.  An individual
whose name is on the reappointment register as a result of a
reduction in force may use the grievance procedure regarding
their reappointment rights.

(9)  A career service employee in an exempt position.  Any
career service employee accepting an exempt position without
a break in service, who is later not retained by the appointing
officer, unless discharged for cause under these rules, shall be
placed on the reappointment register.

(a)  The Executive Director, DHRM, shall maintain a
reappointment register for this purpose. An individual on this
register shall:

(i)  be appointed to any half time or greater career service
position for which the individual qualifies in a salary range
comparable to the individual's last position in the career service,
provided an opening exists; or

(ii)  be appointed to any lesser career service position for
which the individual qualifies, pending the opening of a position
at the last career service salary range held.

(b)  The Executive Director, DHRM, shall make the final
determination on whether an eligible individual meets the job
requirements for position vacancies.

(c)  The individual shall declare a desire to remain on the
reappointment register upon inquiry by DHRM.

(d)  Prior to termination and in lieu of placement on the
reappointment register, management may reassign an employee
to a vacant career service position consistent with Subsection
R477-12-3(7)(c) for which he qualifies.

R477-12-4.  Exceptions.
The Executive Director, DHRM, may authorize exceptions

to this rule consistent with Subsection R477-2-2(1).

KEY:  administrative procedures, employees' rights,
grievances, retirement
July 1, 2008 67-19-6
Notice of Continuation June 9, 2007 67-19-17

67-19-18
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R477.  Human Resource Management, Administration.
R477-13.  Volunteer Programs.
R477-13-1.  Volunteer Programs.

Agency management shall approve all work programs for
volunteers before volunteers serve the state or any agency or
subdivisions of the state.  A volunteer is considered a
government employee for purposes of workers compensation,
operation of motor vehicles or equipment, and liability
protection and indemnification.

(1)  Agency management may establish a program for
people to volunteer their services to the agency consistent with
the following rules.  The Executive Director, DHRM, may
authorize exceptions to this rule consistent with Subsection
R477-2-2(1).

(2)  When implementing a volunteer program, agency
management shall:

(a)  orient the volunteer to the conditions of state service
and their specific job assignments;

(b)  provide adequate supervision of the volunteer staff;
(c)  designate the type of work for which volunteer services

may be allowed to supplement paid staff;
(d)  document the approval of, numbers of, and hours

worked by its volunteers, based on standards established
DHRM;

(e)  collect data on the number of volunteers and the
number of volunteer hours; and

(f)  evaluate and assign volunteers in accordance with
standards set by DHRM.

R477-13-2.  Volunteer Experience Credit.
(1)  Agency management shall apply approved and

documented related volunteer experience to satisfy the job
requirements for career service positions.

(a)  Volunteer experience may not be substituted for
required licensure, POST certification, or other criteria for
which there is no substitution in the job requirements in the job
description.

(b)  Court ordered community service experience will not
be considered volunteer work for purposes of meeting job
requirements.

(2)  Participants in state or other volunteer programs shall
receive credit for volunteer experience for the purposes of career
service employment when:

(a)  The volunteer experience is related to the identified
duties and responsibilities of the designated career service
position as determined by agency management.

(b)  The volunteer experience is documented in accordance
with standards established by DHRM.

(3)  Credit for documented and job related volunteer
experience shall be given in the same manner as similar paid
employment.

KEY:  personnel management, administrative rules, rules
and procedures, definitions
July 5, 2000 67-19-6
Notice of Continuation June 9, 2007 67-20-8
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R477.  Human Resource Management, Administration.
R477-15.  Workforce Harassment Policy and Procedure.
R477-15-1.  Purpose.

It is the State of Utah's policy to provide all employees a
working environment that is free from unlawful discrimination
and harassment based on race, religion, national origin, color,
sex, age, disability, or protected activity under state and federal
law.

R477-15-2.  Policy.
(1)  Workplace harassment includes the following

subtypes:
(a)  behavior or conduct in violation of Section R477-15-1

that is unwelcome, pervasive, demeaning, ridiculing, derisive,
or coercive, and results in a hostile, offensive, or intimidating
work environment;

(b)  behavior or conduct in violation of Section R477-15-1
that results in a tangible employment action being taken against
the harassed employee.

(2)  An employee shall be subject to discipline up to and
including termination of employment for workplace harassment
towards another employee provided that the harassment meets
the requirements of Section R477-15-1, even if:

(a)  the harassment is not sufficiently severe to warrant a
finding of unlawful harassment, or

(b)  the harassment occurs outside of scheduled work time
or work location.

(3)  Once a complaint has been filed, the accused may not
communicate with the complainant regarding allegations of
harassment.

R477-15-3.  Retaliation.
(1)  No person may retaliate against any employee who

opposes a practice forbidden under this policy, or has filed a
charge, testified, assisted or participated in any manner in an
investigation, proceeding or hearing under this policy, or is
otherwise engaged in protected activity.

(2)  Any act of retaliation toward the complainant,
witnesses or others involved in the investigation shall be subject
to disciplinary action.

R477-15-4.  Complaint Procedure.
Management shall permit individuals affected by workplace

harassment to file complaints and engage in an administrative
process free from bias, collusion, intimidation or retaliation.
Complainants shall be provided a reasonable amount of work
time to prepare for and participate in internal complaint
processes.

(1)  Individuals who feel they are being subjected to
workplace harassment should do the following:

(a)  document the occurrence;
(b)  continue to report to work; and
(c)  identify a witness, if applicable.
(2) An employee may file an oral or written complaint of

workplace harassment with their immediate supervisor, any
other supervisor within their direct chain of command, or the
Department of Human Resource Management, including the
agency human resource field office.

(a)  Complaints may be submitted by any individual,
witness, volunteer or other employee.

(b)  Complaints may be made through either oral or written
notification and shall be handled in compliance with
confidentiality guidelines.

(c)  Any supervisor who has knowledge of workplace
harassment shall take immediate, appropriate action and
document the action.

(3)  All complaints of workplace harassment shall be acted
upon following receipt of the complaint.

(4)  If an immediate investigation by agency management

is deemed unwarranted, the complainant shall be notified.

R477-15-5.  Investigative Procedure.
(1)  Preliminary reviews and formal investigations shall be

conducted by qualified individuals based on DHRM standards
and business practices.

(2)  Results of Investigation
(a)  If the investigation finds the allegations to be

sustained, agency management shall take appropriate action
under Rule R477-11.

(b)  If an investigation reveals evidence of criminal conduct
in workplace harassment allegations, the agency head or
Executive Director, DHRM, may refer the matter to
theappropriate law enforcement agency.

(c)  At the conclusion of the investigation, the findings
shall be documented and the appropriate parties notified.

R477-15-6.  Records.
(1)  A separate confidental file of all workplace harassment

complaints shall be maintained and stored in the agency human
resource field office, or in the possession of an authorized
official.

(a)  Removal or disposal of these files shall only be done
with the approval of the agency head or Executive Director,
DHRM.

(b)  Files shall be retained in accordance with the retention
schedule after the active case ends.

(c)  All information contained in the complaint file shall be
classified as protected under Section 63-2-304, Government
Records Access and Management Act.

(d)  Information contained in the workplace harassment file
shall only be released by the agency head or Executive Director,
DHRM, when required by law.

(2)  Supervisors may not keep separate files related to
complaints of workplace harassment.

(3)  Participants in any workplace harassment proceeding
shall treat all information pertaining to the case as confidential,.

R477-15-7.  Training.
(1)  Agencies shall comply with the Workplace Harassment

Prevention Training Standards established by DHRM.  As a
minimum, these shall contain:

(a)  course curriculum standards;
(b)  training presentation requirements;
(c)  trainer qualifications; and
(d)  training records management criteria.

KEY:  administrative procedures, hostile work environment
July 1, 2008 67-19-6
Notice of Continuation June 9, 2007 67-19-18

Governor's Executive Order on Prohibiting Unlawful
Harassment, December 13, 2006
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R495.  Human Services, Administration.
R495-878.  Department of Human Services Civil Rights
Complaint Procedure.
R495-878-1.  Authority and Purpose.

(1)  This rule is authorized by Section 62A-1-111 and the
Federal Civil Rights statutes and regulations cited below.  The
Department of Human Services, (Department) adopts, defines,
and publishes within this rule complaint procedures that
incorporate due process standards and that provide for the
prompt and equitable resolution of complaints filed in
accordance with the Civil Rights Act of 1964, 45 CFR
80.4(b)(2); the Rehabilitation Act of 1973, 45 CFR 84.7(b); and
the Americans with Disabilities Act (ADA), 28 CFR 35.107.

R495-878-2.  Definitions.
(1)  Terms used in this rule with respect to ADA are

defined in 28 CFR 35.104.
(2)  Terms used in this rule with respect to the

Rehabilitation Act of 1973 are defined in 45 CFR 84.3.
(3)  Terms used in this rule with respect to the Civil Rights

Act of 1964 are defined in 45 CFR 80.13.
(4)  "The Civil Rights Coordinator" for the Department is

the Director of the Bureau of Administrative Support.  The
Coordinator has responsibility for investigating and providing
prompt and equitable resolution of complaints filed by persons
alleging discrimination in the receipt of services due to
disabilities, race, color, or national origin.

(5)  The "State ADA Coordinating Committee" means that
committee with representatives designated by the directors of
the following agencies:

(a)  Office of Planning and Budget;
(b)  Department of Human Resource Management;
(c)  Division of Risk Management;
(d)  Division of Facilities Construction Management; and
(e)  Office of the Attorney General.
(6)  "Disability" means, with respect to an individual with

a disability, a physical or mental impairment that substantially
limits one or more of the major life activities of such an
individual; a record of such an impairment; or being regarded as
having such an impairment.

(7)  "Major life activities" means functions such as caring
for one's self, performing manual tasks, walking, seeing,
hearing, speaking, breathing, learning, and working.

(8)  "Qualified Individual with a disability" (individual)
means a person who has a disability which limits one of his or
her major life activities and who meets the essential eligibility
requirements for the receipt of services or the participation in
programs or activities provided by the Department of Human
Services or who would otherwise be an individual with a
disability who satisfies the requisite skill, experience, education
and other job-related requirements of the employment position.

R495-878-3.  Filing of Complaints.
(1)  An individual shall file the complaint in a timely

manner to assure prompt, effective assessment and consideration
of the facts, but no later than 180 days from the date of the
alleged act of discrimination.

(2)  The complaint may be filed with any division, office or
regional office of the Department or directly with the
Department's Civil Rights Coordinator.  Complaints filed locally
and not resolved within five working days are to be forwarded
to the Coordinator. The complaint shall be in writing or in
another accessible format suitable to the individual and
delivered or mailed to:

Coordinator, Civil Rights
Bureau of Administrative Support
120 North 200 West, Room 331
Salt Lake City, Utah 84103
(3)  Each complaint shall:

(a)  include the individual's name and address;
(b)  include the nature and extent of the individual's

disability; (if ADA or Section 504)
(c)  describe the Department's alleged discrimination action

in sufficient detail to inform the Department of the nature and
date of the alleged violation;

(d)  describe the action and accommodation desired; and
(e)  be signed by the individual or by his or her legal

representative.
(4)  Complaints filed on behalf of classes or third parties

shall describe or identify by name, if possible, the alleged
victims of discrimination.

(5)  With or without exhausting the Department's
procedures, complainants may also file complaints alleging
discrimination in employment and in the delivery of services
with:

Office for Civil Rights/Denver
U.S. Department of Education
1244 Speer Boulevard
Cesar E. Chavez Memorial Building
Suite 310
Denver, CO 80204

R495-878-4.  Investigation of Complaint.
(1)  The Coordinator shall conduct an investigation of each

complaint received.  The Department of Human Resource
Management Field Office-Human Services (DHRM) shall
assume lead responsibility in conducting investigations for
complaints from employees alleging discrimination under Title
I of the ADA.  DHRM investigations shall be submitted to the
Coordinator to issue a decision.  The Bureau of Administrative
Support shall assume lead responsibility in conducting all other
civil rights investigations. Investigations shall be conducted to
the extent necessary to assure all relevant facts are determined
and documented.  This may include gathering all information
listed in R495-878-3(3) if it is not made available by the
individual.

(2)  When conducting the investigation, the Coordinator
may seek assistance from other divisions/offices within the
Department and the Office of the Attorney General in
determining what action, if any, shall be taken on the complaint.
The Coordinator shall consult with the State ADA Coordinating
Committee before making any decision that would involve:

(a)  an expenditure of funds which is not absorbable within
the agency or Department's budget and would require
appropriation authority;

(b)  facility modification beyond the Department's
capability due to the constraint in item (1) above; or

(d)  reclassification or reallocation in merit system grade.

R495-878-5.  Issuance of Decision.
(1)  Within 15 working days after receiving the complaint,

the Coordinator shall issue a decision outlining in writing or in
another accessible format suitable to the individual stating what
action, if any, shall be taken on the complaint.

(2)  If the Coordinator is unable to reach a decision within
the 15 working day period, written notice (or notice in another
acceptable format) shall be provided to the complainant
explaining the delay and the amount of additional time needed.

R495-878-6.  Appeals.
(1)  The individual may appeal the decision of the

Coordinator by filing an appeal within five working days from
the receipt of the decision.

(2)  The appeal shall be filed in writing with the Executive
Director of the Department of Human Services.

(3)  The filing of an appeal shall be considered as
authorization by the individual to allow review of all
information, including information classified as private or
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controlled, by the Executive Director or appointed designee.
(4)  The appeal shall describe in sufficient detail why the

Coordinator's decision is in error, is incomplete or ambiguous,
is not supported by the evidence, or is otherwise improper.

(5)  The Division Director may also appeal a decision by
the Coordinator when the decision is perceived to negatively
affect Division operation.

(6)  The Executive Director or appointed designee shall
review the factual findings of the investigation and the
individual's statement regarding the inappropriateness of the
Coordinator's decision and arrive at an independent conclusion
and recommendation. Additional investigations may be
conducted, if necessary, to clarify questions of fact before
making any decision that would require;

(a)  an expenditure of funds which is not absorbable within
the agency or Department's budget and would require
appropriation authority:

(b)  facility modifications beyond the Department's
capability to be absorbed within the budget and would require
appropriation authority; or

(d)  reclassification or reallocation in merit system grade.
(7)  The decision shall be issued within 15 working days

after receiving the appeal and shall be in writing or in another
accessible format suitable to the individual.

(8)  If the Executive Director is unable to reach a decision
within the fifteen day working period, he shall notify the
individual in writing or in another accessible format suitable to
the individual why the decision is delayed and the additional
amount of time needed to reach a decision.

R495-878-7.  Classification of Records.
(1)  The record of each complaint and appeal, and all

written records produced or received as part of such actions,
shall be classified as protected as defined under Section 63G-2-
305 until the Coordinator, Executive Director or their designees
issue the decision at which time any portions of the record
which may pertain to the individual's medical conditions shall
remain classified as private as defined under Section 63G-2-302
or controlled as defined in Section 63G-2-304.  All other
information gathered as part of the complaint record shall be
classified as private information.  Only the written decision of
the Coordinator, Executive Director or designees shall be
classified as public information.

R495-878-8.  Relationship to Other Laws.
(1)  This rule does not prohibit or limit the use of remedies

available to individuals under the State Anti-Discrimination
Complaint Procedures, as found in Section 67-19-32; the
Federal ADA Complaint Procedures, as found in 28 CFR
35.170, (1992); the Federal Rehabilitation Act procedures as
found in 29 U.S.C. 794; or any other Utah State or Federal law
that provides equal or greater protection for the rights of
individuals with disabilities.

KEY:  developmentally disabled, Americans with Disabilities
Act 1992, Rehabilitation Act 1973, Civil Rights Act 1964
June 13, 2008 62A-1-111
Notice of Continuation February 5, 2007
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R495.  Human Services, Administration.
R495-879.  Parental Support for Children in Care.
R495-879-1.  Child Support Liability.

The Office of Recovery Services will establish and enforce
child support obligations against parents whose children are in
out-of-home placement programs, administered by the
Department of Human Services or Department of Health. The
department shall consider fees for outpatient and day services
separate from child support payments.  Establishment and
enforcement of child support shall be pursuant to the Uniform
Civil Liability for Support Act, Title 78B, Chapter 12; Child
Support Services Act, 62A-11-301 et seq.; Support and
expenses of child in custody of an individual or institution, 78A-
6-1106;

R495-879-2.  Support Guidelines.
Child support obligations shall be calculated in accordance

with Child Support Guidelines, Sections 78B-12-201, 78B-12-
203 through 78B-12-218, 78B-12-301, 78B-12-302, and 78B-
12-401 through 78B-12-403.

R495-879-3.  Criteria For Deviating From Guidelines.
The following criteria may be used to deviate from the

guidelines when a prior order does not exist.
1.  Deduction For a Disabled Child.
A deduction from gross income shall be allowed each year,

equal to the federal tax exemption for dependents, for each year
a child was cared for at home if that child's disability would
ordinarily have qualified him for residential care.

2.  Medical Payments.
A deduction from gross income shall be allowed for

medical expenses equal to the IRS deduction allowed the
previous year on the parents' 1040 tax return.

3.  Children Over 18 Years Old.
Children up to 23 years of age shall be included on the

Child Support Worksheet if the parents are claiming the child as
an exemption on their income tax return.  Parents must provide
prior year's tax return and a statement that they will be claiming
child on current year tax return.

4.  Loss of child's Social Security Survivor Payments.
If the parent's income is below 133% of the poverty level,

allow a direct credit against the child support amount from the
child's social security survivor's benefit paid to the state.

5.  Adoption Assistance.
The child is adopted, the parents continue to receive

adoption assistance or have received adoption assistance, and
the child is placed in the care or custody of the state for reasons
other than neglect or abuse of the child by the parents.

6.  Best Interest of the Child.
It is in the best interest of the child to deviate from the

child support guidelines pursuant to Section 78B-12-301
through 78B-12-302.

R495-879-4.  Establishing an Order.
ORS may modify and establish child support orders

through the Child Support Services Act, 62A-11-301 et seq.;
Administrative Procedures Act, Section 63G-4-102 et seq.;
Jurisdiction - Determination of Custody questions by Juvenile
Court, Subsection 78A-6-104; and in accordance with R527-
200.

R495-879-5.  Good Cause Deferral and Waiver Request.
If collections interfere with family re-unification, a division

may, using the Good Cause-Deferral/Waiver (form 602), request
a deferral or waiver of arrears payments.  The request may be
applied to current support when an undue hardship is created by
an unpreventable loss of income to the present family.  A loss of
income may include non payment of child support from the
other parent for the children at home, loss of employment, or

loss of monthly pension or annuity payments.  The request shall
be initiated by the responsible case worker and forwarded to his
or her supervisor, regional director, division
director/superintendent, or designee for approval.  The Good
Cause Deferral and Waiver request may be denied or approved
at any stage in the process.  Once the waiver has been approved
at all levels in the referring agency, the division director (or
designee) shall send the waiver to the ORS director (or
designee) for review and decision.  If the requesting agency
disagrees with the ORS director's (or designee's) decision, the
request may be referred to the Executive Director of the
Department of Human Services for a final decision.  The
requesting agency will notify the family of the final decision.
The request shall not be approved when it proposes actions that
are contrary to state or federal law.

R495-879-6.  In-Kind Support.
ORS may accept in-kind support after the support amount

has been established, based on the parent's service to the
program in which the child is placed.  The service provided by
a parent must be approved by the director of the division or the
superintendent of the institution responsible for the child's care.
The approval should be based on a monetary savings or an
enhancement to a program.  If geographical distances prohibit
direct service, then the division director or superintendent may
approve support services for in-kind support that do not directly
offset costs to the agency, but support the overall mission of the
agency.  For example, a parent with a child receiving services at
the Utah State Hospital (USH) may provide services to a local
mental health center with the approval of the USH
superintendent.

A memorandum of understanding shall be signed by the
division/institution and the parent specifying the type, length,
and dollar value of service.  Verification of the service hours
worked must be provided by the division/institution to ORS
(using Form 603) within 10 days after the end of the month in
which the service was performed.  The verification shall include
the dates the service was performed, the number of hours
worked, and the total credit amount earned.  The in-kind service
allowed shall be applied prospectively up to the current support
ordered amount.  Unless approved by the director of the
Department, in-kind support approved by one
division/institution shall not be used to reduce child support
owed to another division/institution.  In-kind support shall not
be approved when it proposes actions that are contrary to state
or federal law.

R495-879-7.  Extended Visitation During The Year.
A rebate shall be granted to a parent for support paid when

a child's overnight visits equal 25% or more of the service
period.  The rebate will only be provided when the service
period lasts six months or more.  The rebate will be
proportionate to the number of days at home compared to the
number of days in care.  One continuous 24-hour period equals
one day.

R495-879-8.  Child Support and Adoption Assistance.
ORS will establish and enforce child support obligations

for parents who are currently receiving adoption assistance or
who have received adoption assistance from this state or any
other state or jurisdiction, for children who are in the custody of
the state, in accordance with Sections 78A-6-1106, 78B-12-106,
R495-879-1 and R527-550-1.  If an order for support does not
currently exist, the department will establish a monthly child
support obligation prospectively on existing cases. When
establishing a child support obligation, ORS will not include the
adoption assistance amount paid to the family in determining
the family's income, pursuant to Section 78B-12-207.
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R527.  Human Services, Recovery Services.
R527-34.  Non-IV-A Services.
R527-34-1.  Authority and Purpose.

1.  The Department of Human Services is authorized to
create rules necessary for the provision of social services by
Section 62A-11-107.

2.  The purpose of this rule is to outline the services that
the Office of Recovery Services/Child Support Services
(ORS/CSS) will provide to all Non-IV-A Recipients of child
support services.

R527-34-2.  Non-IV-A Services.
1.  ORS/CSS will provide the following services to

recipients of child support services:
a.  Attempt to locate the obligor;
b.  Attempt to collect the current child support amount;
c.  Attempt to collect past-due child support which is owed

on behalf of a child, regardless of whether the child is a minor;
d.  Attempt to enforce court-ordered spousal support if the

minor child of the parties resides with the obligee and ORS/CSS
is enforcing the child support order; ORS/CSS will only
continue to collect spousal support after the child has
emancipated if:

i.  income withholding is already in effect; and,
ii.  the child(ren) still resides with the obligee;
e.  Attempt to collect child care expenses if the past-due

amount has been reduced to a sum-certain judgment;
f.  Attempt to collect ongoing child care expenses if all of

the following criteria are met:
i.  the obligor or the obligee made a specific request for

ORS/CSS to collect ongoing child care;
ii.  the child care obligation is included as a specific

monthly dollar amount in a court order along with a child
support obligation; and,

iii.  neither parent is disputing the monthly child care
amount;

g.  Attempt to collect medical support if the amount is
specified as a monthly amount due in the order or has been
reduced to a sum-certain judgment;

h.  Attempt to enforce medical insurance if either parent
has been ordered to maintain insurance;

i.  Attempt to establish paternity;
j.  Review the support order for possible adjustment of the

support amount, in compliance with R527-231.
2.  ORS/CSS adopts the federal regulations as published in

45 CFR 302.33 (2001) which are incorporated by reference.  45
CFR 302.33 provides options which ORS/CSS may elect to
implement.  ORS/CSS elected to implement the following
options:

a.  ORS/CSS has elected to charge no application fee to
applicants for child support enforcement services.

b.  ORS/CSS has elected to recover costs from the
individual receiving child support enforcement services.  The
costs which will be recovered are listed in R527-35-1.

c.  ORS/CSS has elected not to recover from the non-
custodial parent the costs listed in R527-35-1 which are paid by
the individual receiving child support services.

KEY:  child support
June 9, 2008 62A-11-107
Notice of Continuation January 16, 2007



UAC (As of July 1, 2008) Printed:  September 4, 2008 Page 286

R527.  Human Services, Recovery Services.
R527-39.  Applicant/Recipient Cooperation.
R527-39-1.  Definitions.

1.  IV-A recipient means any individual who has been
determined eligible for financial assistance under title IV-A of
the Social Security Act.

2.  Non-IV-A Medicaid recipient means any individual
who has been determined eligible for or is receiving Medicaid
under title XIX of the Social Security Act but has not been
determined eligible for, or is not receiving, financial assistance
under title IV-A of the Social Security Act.

3.  IV-A agency means the State agency that has the
responsibility for administration of, or supervising the
administration of, the State plan under title IV-A of the Social
Security Act.

4.  Medicaid agency means the State agency that has the
responsibility for administration of, or supervising the
administration of, the State plan under title XIX of the Social
Security Act.

5.  An applicant/recipient of IV-A or Non-IV-A Medicaid
services, with some Medicaid program exceptions, must
cooperate with the Office of Recovery Services/Child Support
Services (ORS/CSS) in:

a.  identifying and locating the parent of a child for whom
aid is claimed;

b.  establishing the paternity of a child born out of wedlock
for whom aid is claimed;

c.  establishing an order for child support;
d.  obtaining support payments for the recipient and for a

child for whom aid is claimed unless a Good Cause
determination has been made by the IV-A or Medicaid agency,
or the Non-IV-A Medicaid applicant/recipient has declined
child support services;

e.  obtaining any other payments or property due the
recipient or the child; and

f.  obtaining and enforcing the provisions of an order for
medical support.

6.  The applicant/recipient must cooperate with ORS/CSS
with specific actions that are necessary for the achievement of
the objectives listed above, as follows:

a.  appearing at the ORS/CSS office to provide verbal or
written information, or documentary evidence, known to,
possessed by, or reasonably obtainable by the recipient;

b.  participating at judicial or other hearings or
proceedings;

c.  providing information;
d.  turning over to ORS/CSS any support payments

received from the obligor after the Assignment of Collection of
Support Payments has been made.

e.  complying with a judicial or administrative order for
genetic testing.

R527-39-2.  Request for Review.
1.  When ORS/CSS notifies a IV-A or Non-IV-A Medicaid

applicant/recipient that she/he is not cooperating in a case, the
applicant/recipient may contest the determination by requesting
that ORS/CSS conduct an office administrative review.  Such a
review shall not be subject to the provisions of the Utah
Administrative Procedures Act (UAPA), or be considered an
adjudicative proceeding under Section 63G-4-203 and Rule
R527-200.  The applicant/recipient may choose instead to
request an adjudicative proceeding under UAPA, or petition the
district court to review the noncooperation determination and
issue a judicial order based on its findings.  If an administrative
review is requested, the senior agent designated to conduct the
review shall examine the case record, talk to the agent assigned
to the case, consult with the team manager, and consider any
new information the applicant/recipient provides to determine
whether she/he has or has not met the cooperation requirements

listed in Section 62A-11-307.2 or is not able to meet the
requirements and is cooperating in good faith.

2.  If a IV-A or Non-IV-A Medicaid applicant/recipient
disagrees with the results of an administrative review conducted
by an ORS/CSS senior agent, she/he may request that an
ORS/CSS Presiding Officer conduct an adjudicative proceeding,
or the applicant/recipient may petition the district court to
review the initial noncooperation determination and the results
of the administrative review, and issue a judicial order based on
its findings.

3.  If a IV-A or Non-IV-A Medicaid applicant/recipient
disagrees with the Decision and Order issued by an ORS/CSS
Presiding Officer after the close of an adjudicative proceeding,
she/he may request reconsideration within 20 days after the date
the Decision and Order is issued as provided in Sections 63G-4-
302 and R527-200-14, or petition the district court to review the
Decision and Order and issue a judicial order based on its
findings.

KEY:  child support
April 21, 2003 62A-11-104(11)
Notice of Continuation January 10, 2008 62A-11-307.2
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R527.  Human Services, Recovery Services.
R527-56.  In-Kind Support.
R527-56-1.  Authority and Purpose.

1.  Section 62A-11-107 authorizes the Office of Recovery
Services is to adopt, amend and enforce rules.

2.  The purpose of this rule is to specify the responsibility
and procedures for the Office of Recovery Services, Child
Support Services teams (ORS/CSS) to grant or deny credit for
support paid in-kind when a court or administrative authority
has previously ordered cash support payments.  This rule also
specifies the right of ORS/CSS to recover the amount of in-kind
support from the obligee when they continue to accept payments
after signing an assignment or similar document.

R527-56-2.  Requirements and Procedures.
1.  "In-kind" support is support provided by the obligor to

the obligee in lieu of payment of a cash support amount.
2.  In cases where the obligee is receiving financial public

assistance, ORS/CSS shall give credit to obligors for in-kind
support payments when cash support is court-ordered and there
is an in-kind support agreement between the obligee and obligor
meeting the following criteria:

a.  Both the obligor and the obligee shall have agreed to the
in-kind support.

b.  The agreement shall be in writing.
c.  The agreement pre-dates the obligee receiving financial

public assistance.
d.  The agreement shall have been filed with the court.
e.  The value of the in-kind support is undisputed.
f.  The in-kind support is easily valued.
g.  The value of the in-kind support provided in a month

equals or exceeds the monthly amount of cash support ordered
by the court.

h.  ORS/CSS shall have received written notice of the
agreement and registered no objection to the agreement when
the obligee applied for public assistance.

3.  If the criteria listed above are met, ORS/CSS shall give
the obligor credit for the monthly court-ordered amount for each
month that the agreement was in effect and the in-kind support
was provided.

4.  ORS/CSS may take whatever action is necessary to
require prospective payment of the court-ordered cash support
during the time period that the obligee receives financial public
assistance.

5.  If the obligee signed an assignment or other document
from the Department of Workforce Services or ORS/CSS which
specified that upon receipt of financial public assistance by the
obligee ORS/CSS requires prospective payment of cash support
as ordered by the court, and the obligor and obligee continue to
act in accordance with the in-kind support agreement, the
obligee is considered to be retaining support in violation of the
assignment of support rights, and the office may recover the
amount of in-kind support from the obligee.

6.  If the obligee did not sign an assignment or other
document as described in (5.), but otherwise received written
notice from ORS/CSS that upon receipt of financial public
assistance by the obligee ORS/CSS requires prospective
payment of cash support as ordered by the court, and the obligor
and obligee continue to act in accordance with the in-kind
support agreement, the obligee is considered to be retaining
support in violation of the assignment of support rights, and
ORS/CSS may recover the amount of in-kind support from the
obligee.

7.  Once an obligor receives written notice that an
assignment of support rights is in effect and that ORS/CSS
requires payment of cash support as ordered by the court, the
obligor may be held responsible to pay directly to ORS/CSS any
prospective support payments which are due under a support
order, in the manner provided in the support order.

KEY:  child support
June 9, 2008 62A-11-104(1)
Notice of Continuation January 31, 2008 62A-11-307.2
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R527.  Human Services, Recovery Services.
R527-260.  Driver License Suspension for Failure to Pay
Support.
R527-260-1.  Authority.

(1)  Section 62A-11-107 authorizes the Office of Recovery
Services/Child Support Services (ORS/CSS) to adopt, amend
and enforce rules.

(2)  Sections 53-3-102, 53-3-221, 53-3-221.5, 62A-11-601,
62A-11-602, 62A-11-603, and 62A-11-604 provide for
suspension of an individual's driver license for failure to pay
child support.

R527-260-2.  Purpose.
The purpose of this rule is to provide procedures and

criteria for ORS/CSS to suspend an obligor parent's driver
license for failure to pay child support.

R527-260-3.  Driver License Suspension Criteria.
ORS/CSS may begin procedures for driver license

suspension on an obligor if all other administrative enforcement
actions have been exhausted and the obligor:

(1)  has a valid Utah driver license;
(2)  is delinquent in child support payment pursuant to

Section 62A-11-602(2);
(3)  is working, but ORS/CSS is unable to send a Notice to

Withhold Income for Child Support; and,
(4)  has the ability to pay child support.

R527-260-4.  Notice of Agency Action.
(1)  ORS/CSS will notify the obligor of the possibility of

suspending his/her driver license for failure to pay child support
by sending a Notice of Agency Action (NAA) pursuant to
Sections 62A-11-304.2 and 63G-4-102 et seq.  The NAA will be
personally served upon the obligor.

(2)  Once the obligor has been personally served, s/he has
thirty days to respond to the NAA and request an informal
adjudicative hearing with ORS/CSS.  If the obligor fails to
respond to the NAA, the obligor's case(s) will be sent to the
ORS/CSS Supervisory Review Panel for approval to proceed
with the driver license suspension.

R527-260-5.  Repayment Agreement to Stop Driver License
Suspension.

(1)  Upon receipt of the NAA, the obligor may enter into a
repayment agreement with ORS/CSS to temporarily stop the
suspension process.  The repayment agreement must include
both current support, if appropriate, and an arrears payment for
six consecutive months.  ORS/CSS will determine the obligor's
monthly arrears payment by reviewing his/her actual income and
necessary debts to arrive at a reasonable monthly amount.

(2)  If the obligor makes the full required payment each
month for six consecutive months, ORS/CSS will dismiss the
NAA.

(3)  If the obligor fails to comply with the terms of the
repayment agreement at any time during the six consecutive
months, his/her case will immediately be sent to the ORS/CSS
Supervisory Review Panel to determine the next appropriate
action on the case; for example, to proceed with suspension of
the obligor's driver license.

R527-260-6.  ORS/CSS Supervisory Review Panel.
(1)  The ORS/CSS Supervisory Review Panel consists of

the ORS Director, the CSS Director and other members as
designated by the ORS and CSS Directors.

(2)  The panel is responsible to review the case and
determine if it is appropriate to proceed with suspension of the
obligor's driver license.

(3)  If the ORS/CSS Supervisory Review Panel determines
it is appropriate to proceed with the driver license suspension,

the ORS or CSS Director will sign the Order to Suspend, which
will be sent to the Driver License Division for enforcement.

(4)  If the ORS/CSS Supervisory Review Panel determines
it is not appropriate to suspend the obligor's license, the case
will be sent back to the team to take the next appropriate action
and/or dismiss the NAA.

R527-260-7.  Repayment Agreement to Rescind Driver
License Suspension.

(1)  Once the Driver License Division has been notified to
suspend the obligor's driver license, the obligor may contact
ORS/CSS to make arrangements to rescind the Order to
Suspend and reinstate his/her driver license.  The obligor may
enter into a repayment agreement, which includes both current
support, if appropriate, and an arrears payment to be paid for six
consecutive months.  ORS/CSS will determine the obligor's
monthly arrears payment by reviewing his/her actual income and
necessary debts to arrive at a reasonable monthly amount.

(2)  The obligor's license will remain suspended until s/he
has successfully complied with the terms of the repayment
agreement.  Once the terms of the repayment agreement have
been met, ORS/CSS will rescind the Order to Suspend and
notify the Driver License Division.

KEY:  child support, driver license
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R527.  Human Services, Recovery Services.
R527-302.  Income Withholding Fees.
R527-302-1.  Purpose and Authority.

1.  The Office of Recovery Services is authorized to create
rules necessary for the provision of social services by Section
62A-1-107.

2.  This rule establishes procedures for a payor of income
to withhold a one-time fee to offset administrative costs incurred
when processing a withholding order pursuant to Rule 64D,
Subsection(d)(ii), Utah Rules of Civil Procedure, and Section
78A-2-216(1)(b).

R527-302-2.  Income Withholding Fees.
1.  When the Office of Recovery Services/Child Support

Services (ORS/CSS) initiates income withholding against a
payor of income for payment of an obligor's child support, the
payor of income may deduct a one-time $25.00 fee to offset the
administrative costs it incurs to process the withholding
pursuant to Rule 64D, Subsection(d)(ii), Utah Rules of Civil
Procedure, and Subsection 78A-2-216(1)(b), Utah Code.

2.  A payor of income may choose to deduct the entire
$25.00 in the first month of withholding, or, pursuant to
Subsection 62A-11-406(4), Utah Code, a payor may choose to
deduct the $25.00 in monthly increments (for example, $5.00
per month for 5 months) until the full amount has been
deducted, provided the total amount withheld does not exceed
the maximum amount permitted under Subsection 303(b) of the
Consumer Credit Protection Act, 15 U.S.C. Subsection 1673(b).

KEY:  child support, income withholding fees
June 25, 2008 62A-11-406
Notice of Continuation April 21, 2008 78A-2-216
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R527.  Human Services, Recovery Services.
R527-475.  State Tax Refund Intercept.
R527-475-1.  Purpose and Authority.

1.  The Office of Recovery Services is authorized to create
rules necessary for the provision of social services by Section
62A-1-107.

2.  This rule establishes procedures for the Office of
Recovery Services/Child Support Services (ORS/CSS) to
intercept a state tax refund to recover delinquent child support
pursuant to Section 59-10-529(1).

R527-475-2.  State Tax Refund Intercept.
1.  For a state tax refund to be intercepted, there must be an

administrative or judicial judgment with a balance owing.  An
installment of child support is considered a judgment for
purposes of Section 59-10-529 on and after the date it becomes
due as provided in Section 78B-12-112.

2.  State tax refunds intercepted will first be applied to
current support, second to Non-IV-A arrearages, and third to
satisfy obligations owed to the state and collected by ORS/CSS.

3.  ORS/CSS shall mail prior written notice to the obligor
who owes past-due support and the unobligated spouse that the
state tax refund may be intercepted.  The notice shall advise the
unobligated spouse of his/her right to receive a portion of the tax
refund if the unobligated spouse has earnings and files jointly
with the obligor.  If the unobligated spouse does not want
his/her share of the tax refund to be applied to the obligated
spouse's child support debt, the unobligated spouse shall make
a written request and submit a copy of the tax return and W-2's
to ORS/CSS at any time after prior notice, but in no case later
than 25 days after the date ORS/CSS intercepts the tax refund.
If W-2s are unavailable, ORS/CSS may use amounts of incomes
as reported on the joint tax return.  The unobligated spouse's
portion of the joint tax refund will be prorated according to the
percentage of income reported on the W-2 forms or the joint tax
return for the tax year.  If the unobligated spouse does not make
a written request to ORS/CSS to obtain his share of the tax
refund within the specified time limit, ORS/CSS shall not be
required to pay any portion of the tax refund to the unobligated
spouse.

KEY:  child support, taxes
June 25, 2008 59-10-529
Notice of Continuation April 21, 2008 78B-12-112
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R527.  Human Services, Recovery Services.
R527-920.  Mandatory Disbursement to Obligee Through
Electronic Funds Transfer.
R527-920-1.  Authority and Purpose.

(1)  Section 62A-11-107 authorizes the Office of Recovery
Services/Child Support Services (ORS/CSS) to adopt, amend
and enforce rules.  Section 62A-11-704 authorizes ORS/CSS to
make rules to allow exceptions to mandatory disbursements by
electronic funds transfer.

(2)  The purpose of this rule is to outline the procedures for
establishing electronic funds transfers to obligees and to specify
appropriate exceptions to the requirement for ORS/CSS to make
disbursements by electronic funds transfer as allowed in Section
62A-11-704.

R527-920-2.  Procedures.
(1)  ORS/CSS will notify obligees that have enforceable

support orders of the available options for receiving electronic
funds transfers.  Written information about electronic funds
transfer options will be sent to the best available addresses for
eligible obligees.

(2)  Written information about electronic funds transfer
options will be sent at the following points in time if an obligee
has not already arranged for electronic funds transfers:

(a)  When Section 62A-11-704, mandating disbursement
through electronic funds transfers, is implemented by ORS/CSS;

(b)  When a new case is opened with ORS/CSS that is
accompanied by an enforceable support order;

(c)  When a first-time support order is established for an
open case with ORS/CSS;

(d)  When an established account for receiving electronic
funds transfers is no longer appropriate for future transfers; or,

(e)  When a previously-selected method for receiving
electronic funds transfers will no longer be offered by
ORS/CSS.

(3)  Written information about electronic funds transfer
options will be sent to obligees that have previously enrolled in
this service in the following situations:

(a)  When a previously-established account for receiving
electronic funds transfers is no longer available to the obligee
for future transfers; or,

(b)  When a previously-selected method for receiving
electronic funds transfers will no longer be offered by
ORS/CSS.

(4)  Upon receiving the written information about
electronic funds transfer options, each obligee will be allowed
to select from the available options and return the form to
ORS/CSS to indicate his or her preferred method for receiving
electronic payments.  If an obligee fails to indicate a preference
or fails to provide the necessary information to establish the
preferred method of electronic funds transfer within sixty days
of the date on the written notice, ORS/CSS has the option of
enrolling that obligee in a plan to receive payments in an
account that may be accessed through the use of an electronic
access card.

(5)  Payments will be disbursed by paper checks while the
method of electronic funds transfer is established.

R527-920-3.  Exceptions.
(1)  Exceptions to mandatory disbursements through

electronic funds transfer are allowed as follows:
(a)  For a period of no more than 60 days after a case is

opened with an enforceable support order;
(b)  For a period of no more than 60 days after a first-time

support order is established;
(c)  For a period of no more than 60 days while an obligee

changes the account to be used for receiving future electronic
funds transfers; or,

(d)  For an indefinite time period if an obligee resides in a

foreign country and an electronic funds transfer cannot be
facilitated;

(2)  The ORS or ORS/CSS Director may approve
additional exceptions to mandatory disbursements through
electronic funds transfers on a case-by-case basis if the obligee
presents a request in writing and can demonstrate that electronic
funds transfers would result in an undue hardship to that
obligee.  The ORS or ORS/CSS Director will determine the
duration of the exception based on the individual circumstances.

(3)  Disbursements through electronic funds transfer will
not be mandatory for ORS/CSS if technical problems prevent
successful electronic disbursement within the federally-
mandated disbursement time frames found in 45 CFR 302.32.

KEY:  electronic funds transfer, child support
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R590.  Insurance, Administration.
R590-219.  Credit Scoring.
R590-219-1.  Authority.

This rule is promulgated pursuant to Subsection 31A-2-
201(3)(a) in which the commissioner may make rules to
implement the provisions of this title.  Also, specific authority
is provided in Subsection 31A-22-320(3) to enforce the
provisions of Section 31A-22-320.

R590-219-2.  Scope and Purpose.
This rule sets forth minimum standards for all property and

casualty insurers doing private passenger automobile business
in Utah that use credit history or an insurance score as part of
their underwriting criteria or rating plans.

R590-219-3.  Definitions.
In addition to the definitions in Section 31A-1-301 and

31A-22-320, the following definition shall apply for the
purposes of this rule:

(1)(a)  "Initial underwriting" shall include:
(i)deciding whether or not to issue a policy to the

consumer;
(ii)  the amount and terms of the coverage;
(iii)  the duration of the policy;
(iv)  the rates or fees charged; and
(v)  those additional drivers related to the named insured or

spouse by blood, marriage, adoption, or guardianship who were
emancipated prior to becoming an additional driver in the
named insured's household.

(b)  "Initial underwriting" shall not include additional
vehicles or drivers added to the household of a current auto
insurance policyholder of the insurer, provided:

(i)  the additional vehicle is owned by the named insured,
spouse or persons related to the named insured by blood,
marriage, adoption, or guardianship that are residents of the
named insured's household;

(ii)  the additional driver is related to the named insured or
spouse by blood, marriage, adoption, or guardianship and is a
resident of the named insured's household, including those who
usually make their home in the same household but temporarily
live elsewhere.

(iii)  a divorced spouse or child where an insurer has a
record of the driving history from an existing policy.

(2)  "Adverse action" shall have the same meaning as
defined in the Fair Credit Reporting Act, 15 U.S.C. sec.1681 et
seq.  An adverse action includes the following:

(a)  cancellation, denial or non-renewal of insurance
coverage;

(b)  charging a higher premium than would have been
offered if the credit history or credit score had been more
favorable, whether the charge is by:

(i)  application of a rating rule;
(ii)  assignment to a rating category within a single insurer,

into which insureds with substantially like risk or exposure
factors and expense elements are placed for purposes of
determining rate or premium, that does not have the lowest
available rates;

(iii)  placement with an affiliate insurer that does not offer
the lowest rates available to the consumer within the affiliate
group of insurers; or

(iv)  a reduction or an adverse or unfavorable change in the
terms of coverage or amount of insurance owing to a consumer's
credit history or insurance score.

(c)  A reduction or an adverse or unfavorable change in the
terms of coverage occurs when:

(i)  coverage provided to the consumer is not as broad in
scope as coverage requested by the consumer but available to
other insureds of the insurer or any affiliate; or

(ii)  the consumer is not eligible for benefits such as

dividends that are available through affiliate insurers.

R590-219-4.  Insurer's Obligation If Credit Information Is
Used.

(1)  An insurer must comply with all notification
requirements of the federal Fair Credit Reporting Act, 15 U.S.C.
1681 et seq.  If any adverse action is taken, the insurance
company must provide to the applicant or insured:

(a)  the identity, telephone number, and address of any
consumer-reporting agency from which a credit report was
obtained;

(b)  notification of the applicant's or insured's right to
receive a free copy of their credit report from the consumer
reporting agency for a period of 60 days from the date of
application; and

(c)  notification of the applicant's or insured's right to lodge
a dispute with the consumer-reporting agency and have
erroneous information corrected in accordance with the Fair
Credit Reporting Act.

(2)  After an adverse action is taken, if it is later determined
that the initial information in the credit report was incorrect, the
insurance company, at the request of the applicant or insured,
shall underwrite or rate the policy again using the correct
information.  If the insurer determines that the insured has
overpaid premium, the insurer shall refund to the insured the
amount of overpayment calculated back to the shorter of either
the last 12 months of coverage or the actual policy period.

(3)  An insurer shall establish procedures that allow
consumers or their insurance producers to request that a person's
credit history or score be re-examined if a correction has been
made to the consumer's credit report.

(4)  An insurer shall refrain from penalizing consumers on
new and renewal policies issued on or after the effective date of
this rule based on identity theft; credit inquiries not initiated by
the consumer; insurance-related inquiries; medical related
collection accounts, if the information can be identified on a
credit report; and multiple lender inquiries, if captured on a
credit report as being from the home mortgage industry and
made within a 30 day period, unless only one inquiry is
considered.

R590-219-5.  Prohibited Uses of Credit Information.
Insurers may not use credit information:
(1)  to cancel or non-renew any private passenger auto

insurance policy that has been in effect for 60 days or more;
(2)  for initial underwriting, unless risk related factors,

other than credit information, are considered;
(3)  to determine rates as part of a filed rating plan for

private passenger auto insurance, except to provide a premium
discount or similar reduction in rates and, when an insurer
issues a new or renewal policy on or after the effective date of
this rule with a discount based on credit, that discount shall not
be removed or reduced based on credit information only;

(4)  to cancel or non-renew an existing private passenger
auto insurance policy which has been in effect for 60 days or
more, nor decline or refuse to issue a new policy or coverage for
an additional vehicle owned by the named insured or persons
related to the named insured by blood, marriage, adoption, or
guardianship who are residents of the named insured's
household; or

(5)  to cancel or non-renew an existing private passenger
auto insurance policy which has been in effect for 60 days or
more when adding a newly licensed driver who is related to the
named insured by blood marriage, adoption, or guardianship,
and continues to be a resident of the named insured's household.

R590-219-6.  Offer of Placement.
An offer of placement with an affiliated insurance company

is not considered a cancellation, non-renewal, declination, or
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refusal to issue a policy.

R590-219-7.  Enforcement Date.
The commissioner will begin enforcing the provisions of

this rule 45 days from the rule's effective date.

R590-219-8.  Severability.
If any provision or clause of this rule or its application to

any person or situation is held invalid, such invalidity shall not
affect any other provision or application of this rule which can
be given effect without the invalid provision or application, and
to this end the provisions of this rule are declared to be
severable.

KEY:  insurance, credit scoring
June 13, 2003 31A-2-201
Notice of Continuation June 4, 2008 31A-22-320
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R590.  Insurance, Administration.
R590-222.  Viatical Settlements.
R590-222-1.  Authority.

This rule is promulgated by the insurance commissioner
pursuant to the authority provided in Subsection 31A-2-201(3),
authorizing rules to implement the provisions of Title 31A, and
Section 31A-36-119, authorizing rules to implement the
provisions of Title 31A, Chapter 36.

R590-222-2.  Purpose and Scope.
The purpose of this rule is to implement procedures for

licensure of providers and producers of viatical settlements,
provider annual reports, disclosures, advertising, reporting of
fraud, prohibited practices, standards for viatical settlement
payments, and procedures for requests for verification of
coverage.

This rule applies to all providers and producers of viatical
settlements and to insurers whose policies are being viaticated.

R590-222-3.  Incorporation by Reference.
The following appendices are hereby incorporated by

reference within this rule and are available at
http://www.insurance.utah.gov/ruleindex.html:

(1)  Appendix A, Utah Provider of Viatical Settlement
Application, dated 2003.

(2)  Appendix B, Utah Provider of Viatical Settlement
Annual Report, dated 2006.

(3)  Appendix C, NAIC Viatical Settlement brochure, dated
2002.

(5)  Appendix D, NAIC Verification of Coverage for
Individual Policies, dated 2003.

(6)  Appendix E, NAIC Verification of Group Life
Insurance Benefits, dated 2003.

R590-222-4.  Definitions.
In addition to the definitions in Section 31A-1-301 and

31A-36-102, the following definitions apply to this rule:
(1)  For purposes of this rule, "insured" means the person

covered under the policy being considered for viatication.
(2)  "Life expectancy" means the mean number of months

the individual insured under the life insurance policy to be
viaticated can be expected to live as determined by the provider
of viatical settlements considering medical records and
appropriate experiential data.

(3)  "Patient identifying information" means an insured's
address, telephone number, facsimile number, electronic mail
address, photograph or likeness, employer, employment status,
social security number, or any other information that is likely to
lead to the identification of the insured.

R590-222-5.  License Requirements.
(1)  Provider of Viatical Settlements License.
(a)  A person may not perform, or advertise any service as

a provider of viatical settlements in Utah, without a valid
license.

(b)  A provider of viatical settlements license shall be
issued on an annual basis upon:

(i)  the submission of a complete initial or renewal
application; and

(ii)  the payment of the applicable fees under Section 31A-
3-103.

(c)  An applicant for a license shall:
(i)  use the application form prescribed by the

commissioner and available on the department's website, see
Appendix A;

(ii)  provide a copy of the applicant's plan of operation that
is to:

(A)  describe the market the applicant intends to target;
(B)  explain who will produce business for the applicant

and how these people will be recruited, trained, and
compensated;

(C)  estimate the applicant's projected Utah business over
the next 5 years;

(D)  describe the corporate organizational structure of the
applicant, its parent company, and all affiliates;

(E)  describe the procedures used by the applicant to insure
that viatical settlement proceeds will be sent to the viator within
three business days as required by Subsection 31A-36-110 (3);
and

(F)  describe the procedures used by the applicant to insure
that the identity, financial information, and medical information
of an insured are not disclosed except as authorized under
Section 31A-36-106;

(iii)  provide the antifraud plan as required by Section 31A-
36-117;

(iv)  provide any other information requested by the
commissioner; and

(v)  provide evidence of financial responsibility in the
amount of $50,000 in the form of a surety bond issued by an
authorized corporate surety or a deposit of cash, certificates of
deposit or securities or any combination thereof:

(A)  The evidence of financial responsibility shall remain
in force for as long as the license is active.

(B)  The bond, deposit or combination thereof, shall not be
terminated without 30 days prior written notice to the licensee
and the commissioner.

(C)  The commissioner may accept as evidence of financial
responsibility, proof that a financial instrument, in accordance
with the requirements in subsection 1(c)(v), has been filed with
the commissioner of any other state where the provider of
viatical settlements is licensed as a provider of viatical
settlements.

(d)  The commissioner may refuse to issue or renew a
license of a provider of viatical settlements if any officer, one
who is a holder of more than 10% of the provider's stock,
partner, or director fails to meet the standards of Title 31A,
Chapter 36.

(e)  If a provider of viatical settlements fails to pay the
renewal fee within the time prescribed or fails to submit the
reports required in Section R590-222-6, the nonpayment or
failure to submit the required reports shall:

(i)  result in lapse of the license; and
(ii)  subject the provider to administrative penalties and

forfeitures.
(f)  If a provider of viatical settlements has, at the time of

license renewal, viatical settlements where the insured has not
died, the provider of viatical settlements shall:

(i)  renew or maintain its current license status until the
earlier of the following events:

(A)  the date the provider of viatical settlements properly
assigns, sells, or otherwise transfers the viatical settlements
where the insured has not died; or

(B)  the date that the last insured covered by viatical
settlement transaction has died;

(ii)  designate, in writing, either the provider of viatical
settlements that entered into the viatical settlement or the
producer who received commission from the viatical settlement,
if applicable, or any other provider or producer of viatical
settlements licensed in this state, to make all inquiries to the
viator, or the viator's designee, regarding health status of the
insured or any other matters.

(g)  The commissioner shall not issue a license to a
nonresident provider of viatical settlements unless a written
designation of an agent for service of process is filed and
maintained with the commissioner.

(2)  Producer of Viatical Settlements license.
Producers of viatical settlements shall be licensed in

accordance with Title 31A, Chapter 23a with a life insurance
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line of authority.

R590-222-6.  Annual Report.
By March 1 of each calendar year, each provider of viatical

settlements licensed in this state shall report to the commissioner
all viatical settlement transactions where the viator is a resident
of this state.  A report is not required if there are no transactions
to be reported.  This report shall be submitted in the format in
Appendix B and contain the following information for the
previous calendar year:

(1)  for viatical settlements contracted during the reporting
period:

(a)  a coded identifier for each viatical settlement;
(b)  policy issue date;
(c)  date of the viatical settlement;
(d)  net death benefit viaticated;
(e)  amount available under the terms of the policy;
(f)  net amount paid to viator;
(2)  number of policies reviewed and rejected; and
(3)  number of policies purchased from an individual or

entity other than the original viator as a percentage of total
policies purchased.

R590-222-7.  Payment Requirements.
(1)  Payment of the proceeds of a viatical settlement

pursuant to Subsection 31A-36-110(3), shall be by means of
wire transfer to an account designated by the viator or by
certified check or cashier's check.

(2)  Payment of the proceeds to the viator pursuant to a
viatical settlement shall be made in a lump sum except where the
provider of viatical settlements has purchased an annuity or
similar financial instrument issued by a licensed insurance
insurer or bank, or an affiliate of either. Retention of a portion
of the proceeds, not disclosed or described in the viatical
settlement by the provider of viatical settlements or escrow
agent, is not permissible without written consent of the viator.

R590-222-8.  Disclosures.
(1)  As required by Subsection 31A-36-108(1), the

disclosure, which is to be provided no later than the time the
application for the viatical settlement, shall be provided in a
separate document that is signed by the viator and the provider
of viatical settlements or producer of viatical settlements, and
shall contain the following information:

(a)  There are possible alternatives to a viatical settlement,
including any accelerated death benefits or policy loans offered
under the viator's life insurance policy.

(b)  Some or all of the proceeds of the viatical settlement
may be taxable under federal income tax and state franchise and
income taxes, and assistance should be sought from a
professional tax advisor.

(c)  Proceeds of the viatical settlement could be subject to
the claims of creditors.

(d)  Receipt of the proceeds of a viatical settlement may
adversely affect the viator's eligibility for Medicaid or other
government benefits or entitlements, and advice should be
obtained from the appropriate government agencies.

(e)  The viator has the right to terminate a viatical
settlement within 15 calendar days after the receipt of the
viatical settlement proceeds by the viator as provided by
Subsection 31A-36-109(7).  If the insured dies during the 15
day period, the settlement is terminated, subject to repayment of
all viatical settlement proceeds and any premiums, loans and
loan interest to the viatical settlement provider or purchaser.

(f)  Funds will be sent to the viator within three business
days after the provider of viatical settlements has received the
insurer or group administrator's acknowledgment that ownership
of the policy or interest in the certificate has been transferred
and the beneficiary has been designated.

(g)  Entering into a viatical settlement may cause other
rights or benefits, including conversion rights and waiver of
premium benefits that may exist under the policy or certificate,
to be forfeited by the viator. Assistance should be sought from
a financial adviser.

(h)  Disclosure to a viator shall include distribution of a
copy of the National Association of Insurance Commissioners
(NAIC) Viatical Settlement brochure, dated 2002, that describes
the process of viatical settlements, see Appendix C.

(i)  The disclosure document shall contain the following
language:  "All medical, financial or personal information
solicited or obtained by a provider of viatical settlements or
producer of viatical settlements about an insured, including the
insured's identity or the identity of family members, a spouse or
a significant other may be disclosed as necessary to effect the
viatical settlement between the viator and the provider of
viatical settlements. If you are asked to provide this information,
you will be asked to consent to the disclosure. The information
may be provided to someone who buys the policy or provides
funds for the purchase. You may be asked to renew your
permission to share information every two years."

(j)  The insured may be contacted by either the provider or
producer of viatical settlements or its authorized representative
for the purpose of determining the insured's health status. This
contact is limited to once every three months if the insured has
a life expectancy of more than one year, and no more than once
per month if the insured has a life expectancy of one year or
less.

(2)  A provider of viatical settlements shall provide the
viator with at least the following disclosures no later than the
date the viatical settlement is signed by all parties. The
disclosures shall be conspicuously displayed in the viatical
settlement or in a separate document signed by the viator and
the provider of viatical settlements or producer of viatical
settlements, and provide the following information:

(a)  State the affiliation, if any, between the provider of
viatical settlements and the issuer of the insurance policy to be
viaticated.

(b)  The document shall include the name, address and
telephone number of the provider of viatical settlements.

(c)  A producer of viatical settlements shall disclose to a
prospective viator the existence and source of the producer's
compensation. The term "compensation" includes anything of
value paid or given to a producer of viatical settlements for the
placement of a policy.

(d)  If an insurance policy to be viaticated has been issued
as a joint policy or involves family riders or any coverage of a
life other than the insured under the policy to be viaticated, the
viator shall be informed of the possible loss of coverage on the
other lives under the policy and shall be advised to consult with
his or her insurance producer or the insurer issuing the policy
for advice on the proposed viatical settlement.

(e)  State the dollar amount of the current death benefit
payable to the provider of viatical settlements under the policy
or certificate. If known, the provider of viatical settlements shall
also disclose the availability of any additional guaranteed
insurance benefits, the dollar amount of any accidental death
and dismemberment benefits under the policy or certificate and
the provider of viatical settlements interest in those benefits.

(f)  State the name, business address, and telephone
number of the independent third party escrow agent, and the fact
that the viator or owner may inspect or receive copies of the
relevant escrow or trust agreements or documents.

(3)  If the provider transfers ownership or changes the
beneficiary of the insurance policy, the provider shall
communicate the change in ownership or beneficiary to the
insured within 20 days after the change.

R590-222-9.  Standards for Evaluation of Reasonable
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Payments.
The provider of viatical settlements is responsible for

assuring that the net proceeds from the viatical settlement
exceed the benefits that are available at the time of the viatical
settlement under the terms of the policy including cash
surrender, long-term care, and accelerated death benefits.

R590-222-10.  Requests for Verification of Coverage.
(1)  Insurers, authorized to do business in this state, whose

policies are being viaticated, shall respond to a request for
verification of coverage from a provider of viatical settlements
or a producer of viatical settlements within 30 calendar days of
the date a request is received, subject to the following
conditions:

(a)  a current authorization consistent with applicable law,
signed by the policyholder or certificate holder, accompanies the
request;

(b)  in the case of an individual policy, submission of a
form substantially similar to the NAIC Verification of Coverage
for Individual Policies, dated 2003, which has been completed
by the provider of viatical settlements or the producer of viatical
settlements in accordance with the instructions on the form, see
Appendix D;

(c)  in the case of group insurance coverage:
(i)  submission of a form substantially similar to the NAIC

Verification of Group Life Insurance Benefits dated 2003, which
has been completed by the provider of viatical settlements or
producer of viatical settlements in accordance with the
instructions on the form, see Appendix E; and

(ii)  which has previously been referred to the group
policyholder and completed to the extent the information is
available to the group policyholder.

(2)  An insurer whose policy is being viaticated may not
charge a fee for responding to a request for information from a
provider of viatical settlements or producer of viatical
settlements in compliance with this rule in excess of any usual
and customary charges to policyholders, certificateholders or
insureds for similar services.

(3)  The insurer whose policy is being viaticated shall send
an acknowledgment of receipt of the request for verification of
coverage to the policyholder or certificateholder and, where the
policyholder or certificateholder is other than the insured, to the
insured. The acknowledgment may contain a general description
of any accelerated death benefit or similar benefit that is
available under a provision of or rider to the life insurance
contract.

R590-222-11.  Advertising.
(1)  This section shall apply to advertising of viatical

settlements, related products, or services intended for
dissemination in this state. Failure to comply with any provision
of this section is determined to be a violation of Section 31A-
36-112.

(2)  The form and content of an advertisement of a viatical
settlement shall be sufficiently complete and clear so as to avoid
misleading or deceiving the reader, viewer, or listener. It shall
not contain false or misleading information, including
information that is false or misleading because it is incomplete.

(3)  Information required to be disclosed shall not be
minimized, rendered obscure, or presented in an ambiguous
fashion or intermingled with the text of the advertisement so as
to be confusing or misleading.

(4)  An advertisement shall not omit material information
or use words, phrases, statements, references or illustrations if
the omission or use has the capacity, tendency or effect of
misleading or deceiving viators, as to the nature or extent of any
benefit, loss covered, premium payable, or state or federal tax
consequence.

(5)  An advertisement shall not use the name or title of an

insurer or an insurance policy unless the affected insurer has
approved the advertisement.

(6)  An advertisement shall not state or imply that interest
charged on an accelerated death benefit or a policy loan is
unfair, inequitable or in any manner an incorrect or improper
practice.

(7)  The words "free," "no cost," "without cost," "no
additional cost", "at no extra cost," or words of similar import
shall not be used with respect to any benefit or service unless
true. An advertisement may specify the charge for a benefit or
a service or may state that a charge is included in the payment
or use other appropriate language.

(8)  Testimonials, appraisals or analysis used in
advertisements must be genuine; represent the current opinion
of the author; be applicable to the viatical settlement product or
service advertised, if any; and be accurately reproduced with
sufficient completeness to avoid misleading or deceiving
prospective viators as to the nature or scope of the testimonials,
appraisal, analysis or endorsement. In using testimonials,
appraisals or analysis, the viatical settlement licensee makes, as
its own, all the statements contained therein, and the statements
are subject to all the provisions of this section.

(a)  If the individual making a testimonial, appraisal,
analysis or an endorsement has a financial interest in the
provider of viatical settlements or related entity as a
stockholder, director, officer, employee or otherwise, or receives
any benefit directly or indirectly other than required union scale
wages, that fact shall be prominently disclosed in the
advertisement.

(b)  An advertisement shall not state or imply that a viatical
settlement benefit or service has been approved or endorsed by
a group of individuals, society, association or other organization
unless that is the fact and unless any relationship between an
organization and the viatical settlement licensee is disclosed. If
the entity making the endorsement or testimonial is owned,
controlled or managed by the viatical settlement licensee, or
receives any payment or other consideration from the viatical
settlement licensee for making an endorsement or testimonial,
that fact shall be disclosed in the advertisement.

(c)  When an endorsement refers to benefits received under
a viatical settlement, all pertinent information shall be retained
for a period of five years after its use.

(9)  An advertisement shall not contain statistical
information unless it accurately reflects recent and relevant
facts. The source of all statistics used in an advertisement shall
be identified.

(10)  An advertisement shall not disparage insurers,
providers of viatical settlements, producers of viatical
settlements, viatical settlement investment agents, anyone who
may recommend a viatical settlement, insurance producers,
policies, services or methods of marketing.

(11)  The name of the viatical settlement licensee shall be
clearly identified in all advertisements about the licensee or its
viatical settlement, products or services, and if any specific
viatical settlement is advertised, the viatical settlement shall be
identified either by form number or some other appropriate
description. If an application is part of the advertisement, the
name and administrative office address of the provider of
viatical settlements shall be shown on the application.

(12)  An advertisement shall not use a trade name, group
designation, name of the parent company of a viatical settlement
licensee, name of a particular division of the viatical settlement
licensee, service mark, slogan, symbol or other device or
reference without disclosing the name of the viatical settlement
licensee, if the advertisement would have the capacity or
tendency to mislead or deceive as to the true identity of the
viatical settlement licensee, or to create the impression that a
company other than the viatical settlement licensee would have
any responsibility for the financial obligation under a viatical
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settlement.
(13)  An advertisement shall not use any combination of

words, symbols or physical materials that by their content,
phraseology, shape, color or other characteristics are so similar
to a combination of words, symbols or physical materials used
by a government program or agency or otherwise appear to be
of such a nature that they tend to mislead prospective viators
into believing that the solicitation is in some manner connected
with a government program or agency.

(14)  An advertisement may state that a viatical settlement
licensee is licensed in the state where the advertisement appears,
provided it does not exaggerate that fact or suggest or imply that
a competing viatical settlement licensee may not be so licensed.
The advertisement may ask the audience to consult the licensee's
web site or contact the department of insurance to find out if the
state requires licensing and, if so, whether the provider of
viatical settlements or producer of viatical settlements is
licensed.

(15)  An advertisement shall not create the impression that
the provider of viatical settlements, its financial condition or
status, the payment of its claims, or the merits, desirability, or
advisability of its viatical settlements are recommended or
endorsed by any government entity.

(16)  The name of the actual licensee shall be stated in all
of its advertisements. An advertisement shall not use a trade
name, any group designation, name of any affiliate or
controlling entity of the licensee, service mark, slogan, symbol
or other device in a manner that would have the capacity or
tendency to mislead or deceive as to the true identity of the
actual licensee or create the false impression that an affiliate or
controlling entity would have any responsibility for the financial
obligation of the licensee.

(17)  An advertisement shall not directly or indirectly
create the impression that any division or agency of the state or
of the U.S. government endorses, approves or favors:

(a)  any viatical settlement license or its business practices
or methods of operations;

(b)  the merits, desirability or advisability of any viatical
settlement;

(c)  any viatical settlement; or
(d)  any life insurance policy or life insurance insurer.
(18)  If the advertisement emphasizes the speed with which

the viatication will occur, the advertising must disclose the
average time frame from completed application to the date of
offer and from acceptance of the offer to receipt of the funds by
the viator.

(19)  If the advertising emphasizes the dollar amounts
available to viators, the advertising shall disclose the average
purchase price as a percent of face value obtained by viators
contracting with the licensee during the past six months.

R590-222-12.  Reporting of Fraud.
(1)  A person engaged in the business of viatical

settlements under Title 31A, Chapter 36, that knows or has
reasonable cause to believe that any person has violated or will
violate any provision of Section 31A-36-113, shall, upon
acquiring the knowledge, promptly notify the commissioner and
provide the commissioner with a complete and accurate
statement of all of the relevant facts and circumstances. Any
other person acquiring such knowledge may furnish the
information to the commissioner in the same manner.  The
report is a protected communication and when made without
actual malice does not subject the person making the report to
any liability whatsoever. The commissioner may suspend,
revoke, or refuse to renew the license of any person who fails to
comply with this section.

R590-222-13.  Prohibited Practices.
(1)  A provider of viatical settlements or producer of

viatical settlements shall obtain from a person that is provided
with patient identifying information a signed affirmation that the
person or entity will not further divulge the information without
procuring the express, written consent of the insured for the
disclosure. Notwithstanding the foregoing, if a provider of
viatical settlements or producer of viatical settlements is served
with a subpoena and, therefore, compelled to produce records
containing patient identifying information, it shall notify the
viator and the insured in writing at their last known addresses
within five business days after receiving notice of the subpoena.

(2)  A provider of viatical settlements shall not also act as
a producer of viatical settlements in the same viatical settlement,
whether entitled to collect a fee directly or indirectly.

(3)  A producer of viatical settlements shall not seek or
obtain any compensation from the viator without the written
agreement of the viator obtained prior to performing any
services in connection with a viatical settlement.

(4)  A provider of viatical settlements or producer of
viatical settlements shall not unfairly discriminate in the making
or soliciting of viatical settlements, or discriminate between
viators with dependents and without dependents.

(5)  A provider of viatical settlements or producer of
viatical settlements shall not pay or offer to pay any finder's fee,
commission or other compensation to any insured's physician,
or to an attorney, accountant or other person providing medical,
legal or financial planning services to the viator, or to any other
person acting as an agent of the viator, other than a producer of
viatical settlements, with respect to the viatical settlement.

R590-222-14.  Filing of Forms.
(1)  All forms to be used for a viatical settlement shall be

filed with the commissioner prior to use. The department is not
required to review each form and does not provide approval for
a filing.  The forms will be identified as "filed for use" when
submitted to the department with all requirements.  The forms
to be filed include the viatical settlement, disclosure to the
viator, notice of intent to viaticate, verification of coverage, and
application.

(2)  A form filing consists of:
(a)  the uniform transmittal form that is available at the

d e p a r t m e n t ' s  w e b s i t e  a t
www.insurance.utah.gov/L&AH_Transmittal.pdf.  Because the
targeted user of the universal transmittal form is an insurer, all
information requested on the form may not be applicable to a
filing for a viatical settlement; therefore, complete only the areas
of the form that will identify and describe your filing. The
transmittal form is to be the top document of your filing;

(b)  a cover letter on company letterhead that is to properly
identify the viatical settlement provider.  The cover letter must
provide the following:

(i)  a list of the forms being filed by title and any number
given the document; and

(ii)  a description of the reason for the filing. Indicate
whether the form is new or replacing a form. If the form is
replacing a previously filed form, provide the replaced form
number, the date filed in Utah, and the changes being made;

(c)  a copy of each form to be filed; and
(d)  return materials, if you wish to receive notification that

the filing has been filed with the commissioner. Return materials
consist of one copy of the cover letter and a self-addressed
stamped envelope. The department will not send notice that the
filing has been received unless you provide the means to do so.

(3)  If a filing has been rejected as incomplete, the response
to the rejection must include all items required for the filing and
a copy of the rejection form.

(4)  If an Order to Prohibit Use has been issued, the
response to the Order must include:

(a)  a resubmission letter identifying the changes made;
(b)  one copy of the revised document; and
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(c)  return materials which include a copy of the
resubmission letter and a self addressed stamped envelope.

(5) Companies may request the status of their filing by
telephone, email or mail after 30 days from the date of
submission.

R590-222-15.  Enforcement Date.
The commissioner will begin enforcing the provisions of

this rule 45 days from the rule's effective date.

R590-222-16.  Severability.
If any provision or clause of this rule or its application to

any person or situation is held to be invalid, such invalidity may
not affect any other provision or application of this rule which
can be given effect without the invalid provision or application,
and to this end the provisions of this rule are declared to be
severable.

KEY:  insurance, viatical
December 22, 2006 31A-2-201
Notice of Continuation June 2, 2008 31A-36-119
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R590.  Insurance, Administration.
R590-223.  Rule to Recognize the 2001 CSO Mortality Table
for Use in Determining Minimum Reserve Liabilities and
Nonforfeiture Benefits.
R590-223-1.  Authority.

This rule is promulgated by the insurance commissioner
pursuant to Subsections 31A-2-201(3), 31A-17-402(1) and
31A-22-408(11).

R590-223-2.  Purpose.
The purpose of this rule is to recognize, permit and

prescribe the use of the 2001 Commissioners Standard Ordinary
(CSO) Mortality Table in accordance with Sections 31A-17-
504, 31A-22-408 and R590-198-5.

R590-223-3.  Definitions.
A.  "2001 CSO Mortality Table" means mortality table,

consisting of separate rates of mortality for male and female
lives, developed by the American Academy of Actuaries CSO
Task Force from the Valuation Basic Mortality Table developed
by the Society of Actuaries Individual Life Insurance Valuation
Mortality Task Force, and adopted by the NAIC in December
2002. The 2001 CSO Mortality Table is included in the
Proceedings of the NAIC, 2nd Quarter 2002. Unless the context
indicates otherwise, the "2001 CSO Mortality Table" includes
both the ultimate form of that table and the select and ultimate
form of that table and includes both the smoker and nonsmoker
mortality tables and the composite mortality tables.  It also
includes both the age-nearest-birthday and age-last-birthday
bases of the mortality tables.

B.  "2001 CSO Mortality Table (F)" means mortality table
consisting of the rates of mortality for female lives from the
2001 CSO Mortality Table.

C.  "2001 CSO Mortality Table (M)" means mortality table
consisting of the rates of mortality for male lives from the 2001
CSO Mortality Table.

D.  "Composite mortality tables" means mortality tables
with rates of mortality that do not distinguish between smokers
and nonsmokers.

E.  "Smoker and nonsmoker mortality tables" means
mortality tables with separate rates of mortality for smokers and
nonsmokers.

F.  The tables identified in Subsections R590-223-3.A
through E are hereby incorporated by reference within this rule
and are available for public inspection at the Insurance
Department during normal business hours.

R590-223-4.  2001 CSO Mortality Table.
A.  At the election of the company for any one or more

specified plans of insurance and subject to the conditions stated
in this rule, the 2001 CSO Mortality Table may be used as the
minimum standard for policies issued on or after July 1, 2003
and before the date specified in Subsection R590-223-4.B to
which Subsections 31A-17-504(1)(c) , 31A-22-
408(6)(d)(viii)(VI), R590-198-5.A and R590-198-5.B are
applicable. If the company elects to use the 2001 CSO Mortality
Table, it shall do so for both valuation and nonforfeiture
purposes.

B.  Subject to the conditions stated in this rule, the 2001
CSO Mortality Table shall be used in determining minimum
standards for policies issued on and after January 1, 2009, to
which Subsect ions 31A-17-504(1)(c),  31A-22-
408(6)(d)(viii)(VI), R590-198-5.A and R590-198-5.B are
applicable.

R590-223-5.  Conditions.
A.  For each plan of insurance with separate rates for

smokers and nonsmokers an insurer may use:
(1)  composite mortality tables to determine minimum

reserve liabilities and minimum cash surrender values and
amounts of paid-up nonforfeiture benefits;

(2)  smoker and nonsmoker mortality tables to determine
the valuation net premiums and additional minimum reserves,
if any, required by Section 31A-17-511 and use composite
mortality tables to determine the basic minimum reserves,
minimum cash surrender values and amounts of paid-up
nonforfeiture benefits; or

(3)  smoker and nonsmoker mortality to determine
minimum reserve liabilities and minimum cash surrender values
and amounts of paid-up nonforfeiture benefits.

B.  For plans of insurance without separate rates for
smokers and nonsmokers, the composite mortality tables shall
be used.

C.  For the purpose of determining minimum reserve
liabilities and minimum cash surrender values and amounts of
paid-up nonforfeiture benefits, the 2001 CSO Mortality Table
may, at the option of the company for each plan of insurance, be
used in its ultimate or select and ultimate form, subject to the
restrictions of Section R590-223-6 and Valuation of Life
Insurance Policies Rule R590-198 relative to use of the select
and ultimate form.

D.  When the 2001 CSO Mortality Table is the minimum
reserve standard for any plan for a company, the actuarial
opinion in the annual statement filed with the commissioner
shall be based on an asset adequacy analysis in conformance
with the requirements of Section R590-162-8.  The
commissioner may exempt a company from this requirement if
it only does business in this state and in no other state.

R590-223-6.  Applicability of the 2001 CSO Mortality Table
to Rule R590-198.

A.  The 2001 CSO Mortality Table may be used in
applying R590-198 in the following manner, subject to the
transition dates for use of the 2001 CSO Mortality Table in
Section R590-223-4:

(1)  Subsection R590-198-3.A.(2)(b):  The net level reserve
premium is based on the ultimate mortality rates in the 2001
CSO Mortality Table.

(2)  Subsection R590-198-4.B:  All calculations are made
using the 2001 CSO Mortality Table, and, if elected, the
optional minimum mortality standard for deficiency reserves

x+k+t-stipulated in Subsection R590-223-6.A.(4). The value of "q
1" is the valuation mortality rate for deficiency reserves in policy
year k+t, but using the unmodified select mortality rates if
modified select mortality rates are used in the computation of
deficiency reserves.

(3)  Subsection R590-198-5.A:  The 2001 CSO Mortality
Table is the minimum standard for basic reserves.

(4)  Subsection R590-198-5.B:  The 2001 CSO Mortality
Table is the minimum standard for deficiency reserves. If select
mortality rates are used, they may be multiplied by X percent for
durations in the first segment, subject to the conditions specified
in Subsections R590-198-5.B.(3)(a) through (i). In
demonstrating compliance with those conditions, the
demonstrations may not combine the results of tests that utilize
the 1980 CSO Mortality Table with those tests that utilize the
2001 CSO Mortality Table, unless the combination is explicitly
required by rule or necessary to be in compliance with relevant
Actuarial Standards of Practice.

(5)  Subsection R590-198-6.C:  The valuation mortality
table used in determining the tabular cost of insurance shall be
the ultimate mortality rates in the 2001 CSO Mortality Table.

(6)  Subsection R590-198-6.E.(4):  The calculations
specified in Subsection R590-198-6.E shall use the ultimate
mortality rates in the 2001 CSO Mortality Table.

(7)  Subsection R590-198-6.F.(4):  The calculations
specified in Subsection R590-198-6.F shall use the ultimate
mortality rates in the 2001 CSO Mortality Table.
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(8)  Subsection R590-198-6.G.(2):  The calculations
specified in Subsection R590-198-6.G shall use the ultimate
mortality rates in the 2001 CSO Mortality Table.

(9)  Subsection R590-198-7.A.(1)(b):  The one-year
valuation premium shall be calculated using the ultimate
mortality rates in the 2001 CSO Mortality Table.

B.  Nothing in this section shall be construed to expand the
applicability of R590-198 to include life insurance policies
exempted under Subsection R590-198-3.A.

R590-223-7.  Gender-Blended Tables.
A.  For any ordinary life insurance policy delivered or

issued for delivery in this state on and after July 1, 2003, that
utilizes the same premium rates and charges for male and female
lives or is issued in circumstances where applicable law does not
permit distinctions on the basis of gender, a mortality table that
is a blend of the 2001 CSO Mortality Table (M) and the 2001
CSO Mortality Table (F) may, at the option of the company for
each plan of insurance, be substituted for the 2001 CSO
Mortality Table for use in determining minimum cash surrender
values and amounts of paid-up nonforfeiture benefits.  No
change in minimum valuation standards is implied by this
Section of the rule.

B.  The company may choose from among the blended
tables developed by the American Academy of Actuaries CSO
Task Force and adopted by the NAIC in December 2002

C.  It shall not, in and of itself, be a violation of Subsection
31A-23-302(3) for an insurer to issue the same kind of policy of
life insurance on both a sex-distinct and sex-neutral basis.

R590-223-8.  Separability.
If any provision of this rule or its application to any person

or circumstance is for any reason held to be invalid, the
remainder of the rule and the application of the provision to
other persons or circumstances shall not be affected.

KEY:  insurance reserves and nonforfeitures
June 13, 2003 31A-2-201
Notice of Continuation June 12, 2008 31A-17-402

31A-22-408
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R590.  Insurance, Administration.
R590-247.  Universal Individual Health Insurance
Application Rule.
R590-247-1.  Authority.

This rule is promulgated pursuant to Subsection 31A-30-
102 which directs the Insurance Department to create a universal
individual health insurance application.

R590-247-2.  Purpose and Scope.
(1)  The purpose of this rule is to establish a universal

individual application for accident and health insurance insurers
doing business in Utah.

(2)  This rule applies to all accident and health insurers
doing business in Utah.

R590-247-3.  General Instructions.
(1)  Use of the Utah Universal Individual Health Insurance

Application by insurers or by health insurance producers is
voluntary.

(2)  The Utah Universal Individual Health Insurance
Application will be used without insurer identifying logos or
addresses to facilitate multiple insurer submissions using a
single application.

(3)  The Utah Universal Individual Health Insurance
Application can be downloaded from the Department's website
(www.insurance.utah.gov).

(4)  The Utah Universal Individual Health Insurance
Application may not be altered.

R590-247-4.  Penalties.
A person found, after a hearing or other regulatory process,

to be in violation of this rule shall be subject to penalties as
provided under 31A-2-308.

R547-247-5.  Enforcement Date.
The commissioner will begin enforcing this rule 45 days

from the rule's effective date.

R590-247-5.  Severability.
If any provision of this rule or its application to any person

or circumstance is, for any reason, held to be invalid, the
remainder of this rule and its application to other persons and
circumstances are not affected.

KEY:  universal individual health application
June 30, 2008 31A-2-308

31A-30-102
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R610.  Labor Commission, Antidiscrimination and Labor,
Labor.
R610-1.  Minimum Wage, Clarify Tip Credit, and
Enforcement.
R610-1-1.  Authority.

This rule is enacted under authority of Section 34-40-105.

R610-1-2.  Definitions.
The following definitions are in addition to the statutory

definitions specified in Section 34-40-102.
A.  "Division" means the Division of Antidiscrimination

and Labor within the Labor Commission and includes the
personnel within the Division responsible for enforcement.

B.  "Hours employed" includes all time during which an
employee is required to be working, to be on the employer's
premises ready to work, to be on duty, to be at a prescribed work
place, to attend a meeting or training, and for time utilized
during established rest or break periods excluding meal periods
of 30 minutes or more where the employee is relieved of all
responsibilities.

R610-1-3.  Coverage.
A.  All employers employing workers in the state of Utah,

except those exempted by Section 34-40-104, shall pay the
established minimum hourly wages of $5.85 an hour for all
hours employed effective September 8, 2007; $6.55 an hour for
all hours employed effective July 24, 2008; and $7.25 an hour
for all hours employed effective July 24, 2009.

B.  As per Sections 34-23-301 and 34-40-103, effective
July 23, 2007, a minor employee shall be paid at least $4.25 per
hour for the first 90 days of employment with an employer; and
thereafter, minimum wage established in subsection A of this
rule.

C.  Any employer claiming exemption under Subsection
34-40-104(1)(k), shall provide to the Division a statistical report
of the average wage paid within 60 days of the end of the
regular operating season.  The Division may, upon notice,
perform an on-site inspection to verify the report in accordance
with Sections 34-40-201 and 34-40-203.

R610-1-4.  Tips and Commissions.
A.  An employer may credit the tips, sometimes referred to

as gratuities, received by tipped employees (an example would
be waiters and waitresses) against the employer's minimum wage
obligation. The tips must be received by the employee, reported
to the employer, and must reach a threshold of at least $30.00
per month before credit can be allowed.

B.  An employer has a cash wage obligation of at least
$2.13 per hour in meeting the required minimum wage.  If an
employee's tips combined with the employer's cash wage
obligation of $2.13 per hour do not equal the minimum hourly
wage requirement, the employer must increase its cash wage
obligation to make up the difference.

C.  A compulsory charge for service imposed on a customer
by an employer's establishment, is not a tip.  Such charges are
part of the employer's gross receipts and within its discretion to
allocate.  Where service charges are imposed and the employee
receives no tips, the employer must pay the entire minimum
wage and overtime required by law.

D.  All tips shall be retained by the employee receiving the
tips.  However, this requirement does not preclude tip pooling
or sharing arrangements where an employer mandates that tips
be pooled and divided or shared among those employees who
customarily and regularly receive tips.

1.  A bona fide tip pooling or sharing arrangement may
include employees who customarily and regularly receive tips
from customers directly or via a tip pooling or sharing
arrangement.

2.  Dishwashers, chefs, cooks, and janitors are not tipped

employees and do not qualify for a tip credit nor are they
eligible to participate in an employer mandated tip pooling or
sharing arrangement.

E.  Every employer using the tip credit must so inform the
affected employee at the time of hire.  Any tip pooling or
sharing arrangement must be made in writing and provided to
each affected employee at the time of hire or prior to
implementation.

F.  Where tips are charged on a credit card, and the
employer must pay the credit card company a percentage of the
bill for its use, the employer may reduce the amount of the
credit card tips paid over to the employee by a percentage no
greater than that charged by the credit card company.

G.  In computing the minimum wage, tips and commissions
must be counted in the payroll period in which the tip or
commission is earned.

H.  This section does not apply to tips or commissions as
delineated in Section 34-40-104(1).

R610-1-5.  Enforcement of Minimum Wage.
A.  The Division may enforce compliance with the state

minimum wage in the same manner as outlined in R610-3.
B.  When more than one employee is affected by

noncompliance of minimum wage requirements, the Division
shall treat this alleged infraction of noncompliance as a class
action.

C.  The Division may commence agency action in
accordance with Section 63G-4-201 to investigate and
determine compliance or noncompliance.

D.  If an employer is found in noncompliance with the state
minimum wage requirements, that employer shall be subject to
penalties under Section 34-40-204.

E.  If the employees determine that a civil action to enforce
compliance with state minimum wage is necessary, they may
bring an action under Section 34-40-205.

R610-1-6.  Filing Procedure and Commencement of Agency
Action.

For purposes of Section 63G-4-201, commencement of an
adjudicative proceeding at the Division to resolve a complaint
under minimum wage requirements is accomplished by the
complainant filing a complaint form.  The complaint form shall
act as a request for agency action and the form and
accompanying agency cover letter shall together include all
information specified in Subsection 63G-4-201 (2).

R610-1-7.  Investigation and Enforcement.
If, upon investigation, the Division concludes that a

violation of Sections 34-40-103, 34-40-104, 34-40-201, or 34-
40-203 has occurred it may impose a penalty pursuant to
Sections 34-40-202 and 34-40-204.

R610-1-8.  Time.
A.  An Order is deemed issued on the date on the face of

the Order which is the date the presiding officer signs the Order.
B.  In computing any period of time prescribed or allowed

by these rules or by applicable statute:
1.  The day of the act, event, finding, or default, or the date

an Order is issued, shall not be included;
2.  The last day of the period so computed shall be

included, unless it is a Saturday, a Sunday, or a state legal
holiday, in which event the period runs until the end of the next
working day;

3.  When the period of time prescribed is less than seven
days, intermediate Saturdays, Sundays, and state legal holidays
shall be excluded in the computation;

4.  No additional time for mailing shall be allowed.

KEY:  wages, minors, labor, time
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June 13, 2008 34-23-101 et seq.
Notice of Continuation November 30, 2006 34-28-1 et seq.

34-40-101 et seq.
63G-4-102 et seq.



UAC (As of July 1, 2008) Printed:  September 4, 2008 Page 304

R610.  Labor Commission, Antidiscrimination and Labor,
Labor.
R610-3.  Filing, Investigation, and Resolution of Wage
Claims.
R610-3-1.  Authority.

This rule is enacted under the authority of Sections 34-23-
104, 34-28-9, 34-28-19 and 34-40-105.

R610-3-2.  Definitions.
The following definitions are in addition to the statutory

definitions specified in Sections 34-23-103, 34-28-2, and 34-40-
102.

A.  "Claim" means a properly completed Wage Claim
Assignment Form, filed with the Division by a wage claimant.

B.  "Claimant" means a person making a claim, as stated in
subsection A.

C.  "Commission" means the Labor Commission.
D.  "Defendant" means a person against whom a claim is

made.
E.  "Director" is the Director of the Division of

Antidiscrimination and Labor.  Director also means a designee
denoted by the Commission to serve in the Director's absence.

F.  "Division" means the Division of Antidiscrimination
and Labor within the Labor Commission and the personnel
responsible for receiving, investigating and resolving claims.

G.  "Hearing Officer" means a presiding officer who is
designated by the Commission to commence adjudicative
proceedings, process claims and complaints, conduct
investigations, hold hearings, assess penalties, issue subpoenas,
and enter Orders.

H.  "Hours employed" includes all time during which an
employee is required to be working, to be on the employer's
premises ready to work, to be on duty, to be at a prescribed work
place, to attend a meeting or training, and for time utilized
during established rest or break periods excluding meal periods
of 30 minutes or more where the employee is relieved of all
responsibilities.

I.  "Mail" or "Mailed" means first class mailing sent to the
parties of a wage claim or claim of retaliation, to the last known
address on the Commission's record.

J.  "Presiding Officer" includes those defended by Section
63G-4-103(1)(h)(i).

R610-3-3.  Exceptions.
Public, general agricultural, household domestic, and

certain other employments are excepted from the provisions of
these rules pursuant to Section 34-28-1.

R610-3-4.  Filing Procedure and Commencement of Agency
Action.

A.  For purposes of Section 63G-4-201, commencement of
an adjudicative proceeding at the Division to resolve a claim for
wages is accomplished by the wage claimant filing a wage claim
assignment form.  The wage claim assignment form shall act as
a request for agency action and the form and accompanying
agency cover letter shall together include all information
specified in Section 63G-4-201(2).

B.  An employee who is denied full payment of wages due
or is affected or aggrieved by a violation of a statutory provision
may file a claim with the Division on a form provided by the
Division for that purpose.

1.  Besides amounts due an employee for labor or services
on a time, task, piece, commission, or other reasonable method
of calculating the amount, wages also includes the following
items, if due under an agreement with the employer or under a
policy of the employer:

a.  vacation;
b.  holiday;
c.  sick leave;

d.  paid time off; and
e.  severance payments and bonuses.
C.  The claim shall include the Claimant's name and

address, the Defendant's name and address, a brief and concise
statement of the claims, complaints, or allegations, the amount
of money which is alleged to be due the Claimant and the
Claimant's signature or the signature of the Claimant's
authorized representative.

D.  Upon receipt of a claim, the Division shall enter its
receipt and assign a claim number.

E.  The Division may telephone the Defendant and attempt
to resolve the claim.

F.  When a rapid resolution is not effected, the Division
shall mail to the Defendant a copy of the claim and a blank
answer form together with an accompanying agency cover letter.

G.  The Defendant shall have ten working days from the
date of the letter to submit an answer to the claim.

H.  Where the Defendant concedes the validity of the
claim, the Defendant may pay or otherwise satisfy the claim
within ten working days from the date of the letter without being
subject to a penalty, under Section 34-28-9(2).

1.  As an exception to Subsection H, defendants that are
repeat offenders by having more than two wage claims filed
against them within a running year, which claims are determined
by the Division to be valid and to not have resulted from the
same facts or circumstances, shall be subject to a penalty in
accordance with Section 34-28-9(2).

I.  The Division shall by mail provide a copy of the
defendant's answer to the claimant.  The claimant shall have ten
working days from the date of the letter to submit a rebuttal, if
any.

R610-3-5.  Investigation.
For the purpose of determining the validity or invalidity of

the filed claim, the Division pursuant to Sections 34-28-9 and
34-28-10, may:

A.  Interview and obtain additional statements from either
party;

B.  Attempt to obtain from the Defendant an answer and
statement where the Defendant has failed to submit an answer
to the claim;

C.  Examine, copy, inspect, and summarize relevant
records or documents held by the parties or other persons;

D.  Obtain written statements of third persons relevant to
the claim;

E.  Contact and receive relevant information from other
government agencies or officials; or

F.  Make relevant inquiries necessary in making a
preliminary decision.

R610-3-6.  Preliminary Findings.
A.  At the conclusion of the investigation or upon the

Defendant's failure to respond to the allegations of the claim, the
Division may issue a Preliminary Finding.

B.  Preliminary Findings shall set forth the issue or issues
of the claim and state the findings based on the information
contained in the wage claim file.

1.  If the claim has been determined to be valid the
Preliminary Finding shall contain a brief statement of the reason
thereof, the statute(s) or rule(s) violated, and specify the remedy
which shall be complied with within ten working days from the
date of the document.

2.  If the claim has been determined to be invalid the
Preliminary Finding shall contain a brief statement of the reason
thereof and contain notice that the claim is being dismissed.

C.  Preliminary Findings shall be mailed to the parties and
any attorney of record.

D.  A party may submit a request for review or request an
informal hearing. This request shall be made in writing and
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received by the Division within ten working days of the date of
the Preliminary Finding and shall state the reason for the request
and include any available evidence to support their position.

E.  Failure to request a review or request an informal
hearing within the time prescribed in Subsection D. precludes a
review or hearing.

R610-3-7.  Default Order.
A.  A hearing officer may issue an Order On Default And

Order To Pay based on the Preliminary Finding issued by the
Division.

B.  An Order On Default And Order To Pay may be issued
following an investigation and bypassing a Preliminary Finding
if any of the following occur:

1.  The Claimant is issued a non-negotiable check in the
payment of wages in violation of Section 34-28-3(2).

2.  The Defendant admits the validity of the claim.
3.  The Defendant failed to respond to the allegations of the

claim within the time specified or to participate in the
investigation, or when the Division deems appropriate.

C.  The penalty provided for by Section 34-28-9(2) may be
awarded in addition to the award for wages.

D.  After issuance of the Order On Default And Order To
Pay, the only agency review available is that specified in R610-
3-11.

R610-3-8.  Agreements and Settlements.
A.  No provision of Title 34, Chapter 28, can be

contravened by a mutual agreement between an employee and
employer unless the agreement is approved by the Division.

B.  Notice of settlement conference shall be mailed to the
parties involved in the wage claim advising them of the time,
date, and place of the conference.  A continuance shall only be
granted for good cause, at the option of the hearing officer.

C.  In the event of settlement the parties shall sign a
settlement agreement stating the terms of the settlement, and
shall include:

1.  A stipulation that in the event of breach of the
agreement the Division may enter an Order enforcing the
settlement agreement; and

2.  Approval of the settlement agreement by a
representative designated by the Division.

R610-3-9.  Hearings.
A.  Pursuant to Section 63G-4-202(1), the Division may

resolve the claim for wages filed pursuant to R610-3-4 by
holding an informal hearing subject to the provisions of Section
63-46b-5.  This hearing may be converted to a formal hearing
pursuant to Section 63G-4-202(3).

B.  Where the Division deems appropriate or upon a timely
request of either party, an informal hearing may be scheduled.

C.  Notice of hearing shall be mailed to the parties involved
in the wage claim advising them of the time, date, and place of
the hearing and shall specify if the hearing is an informal or a
formal proceeding.  Notice of hearing shall be mailed and shall
constitute proper notice.

D.  A continuance shall only be granted for good cause at
the option of the hearing officer.

E.  The hearing officer may at his or her option record a
hearing or accept testimony under oath.

F.  The parties shall submit all relevant evidence, not
previously submitted to the Division, at the hearing.

G.  The hearing officer may request additional evidence of
either party and set time limits for its submission, prior to the
close of the hearing.

H.  A signed Order issued by the hearing officer shall be
pursuant to Section 63G-4-203, and shall be promptly mailed to
each of the parties.  The Order issued may be:

1.  An Order awarding payment to the Claimant and may

include a penalty pursuant to Section 34-28-9(2), in addition to
the wages determined due.

2.  An Order For Dismissal terminating proceedings on the
wage claim by the Division.

I.  After issuance of the hearing officer's Order, the only
agency review available is that specified in R610-3-11.

R610-3-10.  Attorney Fees.
A.  Pursuant to Section 34-28-9(4)(b), attorney fees and

costs shall be allowed to counsel employed by the commission,
the attorney general or the county representing the commission
in appeals when the plaintiff prevails and in judgment
enforcement proceedings.  Attorney fees shall be allowed in the
amount of $500 or one-third of the award, whichever is greater.

R610-3-11.  Agency Review.
A.  After issuance of an Order On Default And Order To

Pay or of a hearing officer's Order, the only agency review
available to a party is a request for reconsideration as specified
in Section 63G-4-302.

B.  Reconsideration shall be based on the contents of the
file.  No new evidence shall be accepted.

C.  The Division Director is the reviewer for the purpose
of reviewing all matters where a request for reconsideration was
properly filed and shall do so pursuant to Section 63G-4-302(3).

R610-3-12.  Judicial Review.
Judicial review of a wage claim Order is pursuant to

Section 63G-4-402.

R610-3-13.  Declaratory Orders.
As required by Section 63G-4-503, this rule provides the

procedure for submission, review, and disposition of petitions
for agency Declaratory Orders on the applicability of statutes,
rules, and Orders governing or issued by the agency.

A.  Petition form and filing.
1.  The petition shall be addressed and delivered to the

Director, who shall mark the petition with the date of receipt.
2.  The petition shall:
a.  be clearly designated as a request for an agency

Declaratory Order;
b.  identify the statute, rule, or Order to be reviewed;
c.  describe in detail the situation or circumstance in which

applicability is to be reviewed;
d.  describe the reason or need for the applicability review,

addressing in particular why the review should not be
considered frivolous;

e.  include an address and telephone number where the
petitioner can be contacted during the regular work days;

f.  declare whether the petitioner has participated in a
completed or on-going adjudicative proceeding concerning the
same issue within the past 12 months; and

g.  be signed by the petitioner.
B.  Reviewability.
1.  The agency shall not review a petition for Declaratory

Orders that is:
a.  not within the jurisdiction and competence of the

agency;
b.  trivial, irrelevant, or immaterial; or
c.  otherwise excluded by state or federal law.
C.  Petition review and disposition.
1.  The Director shall promptly review and consider the

petition and may:
a.  meet with the petitioner;
b.  consult with counsel or the Attorney General; or
c.  take action consistent with the law that the agency

deems necessary to provide the petition adequate review and
due consideration.

2.  The Director may issue an Order pursuant to Section
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63G-4-503(6).
D.  Administrative review of the Declaratory Order is per

Section 63G-4-302, only.

R610-3-14.  Enforcement.
A.  Docketing of Order or final agency action as a lien.
1.  An abstract of the final Order shall be docketed by the

Division in the office of the clerk of the district court of any
county in the state.  Time of receipt of the abstract shall be noted
thereon and entered in the judgment docket pursuant to Section
34-28-9(3)(a), (b), and (c).

2.  The docketing of an Order shall constitute a lien against
the real property of the defendant situated in the county for a
period of eight years.

B.  Execution may be issued on the lien within the same
time and in the same manner and with the same effect as if the
Order were a judgment of the district court.

C.  Appeals and judgment enforcement and fees.
1.  A copy of each Order or final agency action not

complied with after 30 days of its issuance and all notices of
appeal of an Order or final agency action may be sent to the
office of the appropriate County Attorney, or to counsel
employed or appointed by the Commission, to represent the
Commission on all appeals and to enforce judgments.

2.  Counsel employed or appointed by the Commission or
the County Attorney for the county in which the plaintiff or the
defendant resides, depending on the district in which the final
Order is docketed, shall represent the Commission on all appeals
and shall enforce judgments.

3.  Reasonable attorney's fees and costs on de novo appeals
where the Commission prevails and for judgment enforcing
procedures shall be awarded the Commission, the appointed
counsel, or the county.

R610-3-15.  Time.
A.  An Order is deemed issued on the date on the face of

the Order which is the date the presiding officer signs the Order.
B.  In computing a period of time prescribed or allowed by

these rules or by applicable statute:
1.  The day of the act, event, finding, or default, or the date

an Order is issued, shall not be included;
2.  The last day of the period so computed shall be

included, unless it is a Saturday, a Sunday, or a state legal
holiday, in which event the period runs until the end of the next
working day;

3.  When the period of time prescribed is less than seven
days, intermediate Saturdays, Sundays, and state legal holidays
shall be excluded in the computation;

4.  No additional time for mailing shall be allowed.

R610-3-16.  Retaliation.
A.  Section 34-28-19 prohibits an employer from retaliating

against employees.  Claims of unlawful retaliation shall be
resolved as follows:

1.  An employee alleging retaliatory action by his employer
may file a complaint with the Division.  The Division shall mail
a copy of the complaint to the employer and allow ten working
days for the employer to submit a written response to the
complaint.  Additionally, the Division may attempt to resolve
the complaint by informal means.

2.  After the time allowed for response and if informal
resolution has been unsuccessful, the Division shall conduct a
hearing to determine whether the employer has violated Section
34-28-19 by retaliating against the employee.  The Division's
determination shall be mailed to each party.

a.  If the Division determines that no retaliation has
occurred, it shall dismiss the employee's complaint.

b.  If the Division determines retaliation has occurred, it
shall order the employer to end the retaliatory action and

reimburse the employee for lost wages and benefits.
B.  Right of Appeal:
1.  The only agency review available to any party is a

request for reconsideration as specified in Section 63G-4-302.
2.  Reconsideration shall be based on the contents of the

file and submitted within 20 days of the date of the issued order.
No new evidence will be accepted.

3.  The Division Director is the reviewer for the purpose of
reviewing all matters where a request for reconsideration was
properly filed and shall do so pursuant to Section 63G-4-302
(3).

4.  Judicial review of the order may be pursued as specified
in Section 63G-4-402.

C.  The Division may enforce any final order as provided
in Section 34-28-9(3) and (4).

R610-3-17.  Bankruptcy.
In the event the defendant files a petition with the U.S.

Bankruptcy Court, the Division shall suspend its administrative
action until the bankruptcy case is concluded or dismissed.

R610-3-18.  Deductions and Offsets.
The following sums shall constitute lawful deductions or

offsets from wages due an employee:
A.  Sums deducted from wages pursuant to the Internal

Revenue Code or other Federal tax provision;
B.  Sums deducted from wages pursuant to the Social

Security Administration Act and Federal Insurance Contribution
Act;

C.  Sums deducted from wages pursuant to any Utah city,
county, or state tax;

D.  Sums deducted from wages as dues, contributions, or
other fees to a labor, employee, professional, or other employer-
related organization or association; and sums as contributions
for an employee's participation or eligibility in a health, welfare,
insurance, retirement, or other benefit plan or program, provided
that the:

1.  Employee has granted written authorization for the
deductions; and

2.  Deductions shall terminate upon the written revocation
of the authorization;

E.  Sums deducted from wages as payments, repayments,
contributions, deposits, to a credit union, banking, savings, loan,
trust or other financial institution, provided that the:

1.  Employee has granted written authorization for the
deductions; and

2.  Deductions shall terminate upon the written revocation
of the authorization;

F.  Sums deducted from wages as payment for the purchase
of goods or services by the employee from the employer,
provided that the:

1.  Employee has actual or constructive possession of the
goods or services purchased; and

2.  Employee's purchase is evidenced by the employee's
written acknowledgment;

G.  Sums deducted from wages for damages suffered by the
employer due to the employee's negligence:

1.  A potential deduction shall meet the following pre-
conditions:

a.  negligence and damages arise out of the course of
employment;

b.  employer has not received payments, compensation, or
any form of restitution for the same monetary loss from an
insurer, assurer, surety, or guarantor to cover the injuries, losses,
or damages;

c.  offset is reasonably related to the amount of the damage;
and

d.  damage is over and above wear and tear reasonably
expected in the normal course of business.
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2.  Methods of determining an employee's negligence and
amount of damage are:

a.  by a judicial proceeding;
b.  by an employer's written and published procedures

coupled with an employee's express authorization for the
deduction in writing; or

c.  by any other provision allowed or required by law
pursuant to Section 34-28-3(5).

H.  Sums deducted from wages, in the proper amounts, for
enforcement of a valid attachment or garnishment shall be
honored by the Division;

I.  Sums deducted from wages as repayment to the
employer by the employee of advances or loans made to the
employee by the employer, provided that the:

1.  Advance or loan to the employee occurred while the
employee was in the employ of the employer; and

2.  Employee's receipt of the advance or loan is evidenced
by the employee's written acknowledgment;

J.  Sums deducted from wages as a result of loss or damage
occurring from the criminal conduct of the employee against the
property of the employer, provided that:

1.  The employee has been adjudged guilty by a judicial
proceeding of the specified crime committed against the
property of the employer;

2.  The crime occurred during the employment relationship
or out of the employment relationship; and

3.  The property of the employer cannot or has not been
reunited with the employer; or

4.  The employee willfully and through his own admission
did in fact destroy company property.  An offset against the
earned wages may be allowed at the hearing officer's discretion.

K.  Sums deducted from the wages resulting from cash
shortages, provided that the:

1.  Employee gives written acknowledgment upon
beginning employment that he or she shall be responsible for
shortages;

2.  Employee shall at the beginning of his or her work
period be checked in or verified on the register or with the cash
amount by the employer in the employee's presence and give
written acknowledgment of the verification;

3.  Employee at the end of the work period be checked out
or verified on the register or with the cash amount by the
employer in the employee's presence and give written
acknowledgment of the verification; and

4.  Employee be the sole and absolute user and have sole
access to the register or cash amount from the time checked in
under Subsection (2) until the time checked out under
Subsection (3);

L.  Sums deducted from wages as payment for the purchase
of goods, tools, equipment, or other items required for the
employment of a person, provided that the:

1.  Employee's purchase and receipt of the items is
evidenced by a written acknowledgment;

2.  Employee has actual or constructive possession of the
goods or items; and

3.  Employer repurchase the items from the employee at the
employee's option upon the termination of employment at a fair
and reasonable price;

M.  Sums deducted from wages as payment for goods,
tools, equipment, or other items furnished and assigned to the
employee by the employer, provided that:

1.  The item was assigned during the employment of the
employee;

2.  The employee gave written acknowledgment of the
receipt of the item; and

3.  The item was not returned to the employer upon
termination.

R610-3-19.  Timely and Unconditional Payment of Wages.

A.  In case of a dispute over wages, the employer shall give
written notice to the employee, of the amount of wages which
he concedes to be due and shall pay that amount without
condition within the time required by statute;

B.  Acceptance by the employee of a payment made
hereunder shall not constitute a release or waiver as to the
balance of a claim for wages;

C.  The employer shall not be entitled or permitted to
deduct any sums where the employer has failed to make
payment of wages within the time period required by statute.

R610-3-20.  Check Stubs.
All lawful offsets enumerated in this rule shall be itemized

on a statement or a detachable check stub and provided to the
employee as required by Section 34-28-3(4).

R610-3-21.  Uniforms.
A.  Where the wearing of uniforms is a condition of

employment, the employer shall furnish the uniforms free of
charge.

1.  The term "uniform" includes any article of clothing,
footwear, or accessory of a distinctive design or color required
by an employer to be worn by employees.

2.  An article of clothing which is associated with a specific
employer by virtue of an emblem (logo) or distinctive color
scheme shall be considered a uniform.

B.  The employer may request an amount, not to exceed the
actual cost of the uniform or $20, whichever is less, as a deposit
on each uniform required by the employer.  The deposit shall be
refunded to the employee at the time uniform is returned.

KEY:  wages, minors, labor, time
June 13, 2008 34-23-101 et seq.
Notice of Continuation November 30, 2006 34-28-1 et seq.

34-40-101 et seq.
63G-4-102 et seq.



UAC (As of July 1, 2008) Printed:  September 4, 2008 Page 308

R612.  Labor Commission, Industrial Accidents.
R612-2.  Workers' Compensation Rules-Health Care
Providers.
R612-2-1.  Definitions.

A.  All definitions in Rule R612-1 apply to this section.
B.  "Medical Practitioner" - means any person trained in the

healing arts and licensed by the State in which such person
practices.

C.  "Global Fee Cases" - are those flat fee cases where fees
include pre-operative and follow-up or aftercare.

D.  "Usual and Customary Rate (UCR)" is the rate of
payment to a dental provider using Ingenix, or a similar service,
for charges for services for a particular zip code.

E.  Unless otherwise specified, the term "insurer" includes
workers' compensation insurance carriers and self-insured
employers.

R612-2-2.  Authority.
This rule is enacted under the authority of Section 34A-1-

104 and Section 34A-2-407.

R612-2-3.  Filings.
A.  Within one week following the initial examination of an

industrial patient, nurse practicioners, physicians and
chiropractors shall file "Form 123 - Physicians' Initial Report"
with the carrier/self-insured employer, employee, and the
division.  This form is to be completed in as much detail as
feasible.  Special care should be used to make sure that the
employee's account of how the accident occurred is completely
and accurately reported.  All questions are to be answered or
marked "N/A" if not applicable in each particular instance.  All
addresses must include city, state, and zip code.  If modified
employment in #29 is marked "yes," the remarks in #29 must
reflect the particular restrictions or limitations that apply,
whether as to activity or time per day or both.  Estimated time
loss must also be given in #29.  If "Findings of Examination"
(#17) do not correctly reflect the coding used in billing, a
reduction of payment may be made to reflect the proper coding.
A physician, chiropractor, or nurse practitioner is to report every
initial visit for which a bill is generated, including first aid,
when a worker reports that an injury or illness is work related.
All initial treatment, beyond first aid, that is provided by any
health care provider other than a physician, chiropractor, or
nurse practictioner must be countersigned by the supervising
physician and reported on Form 123 to the Industrial Accidents
Division and the insurance carrier or self-insured employer.

B.  1.  Any medical provider billing under the restorative
services section of the Labor Commission's adopted Resource-
Based Relative Value Scale (RBRVS) or the Medical Fee
Guidelines shall file the Restorative Services Authorization
(RSA) form with the insurance carrier or self-insured employer
(payor) and the division within ten days of the initial evaluation.

2.  Upon receipt of the provider's RSA form, the payor has
ten days to respond, either authorizing a specified number of
visits or denying the request.  No more than eight visits may be
incurred during the authorization process.

3.  After the initial RSA form is filed with the payor and the
division, an updated RSA form must be filed for approval or
denial at least every six visits until a fixed state of recovery has
been achieved as evidenced by either subjective or objective
findings.  If the medical provider has filed the RSA form per this
rule, the payor is responsible for payment, unless compensability
is denied by the payor.  In the event the payor denies the entire
compensability of a claim, the payor shall so notify the claimant,
provider, and the division, after which the provider may then bill
the claimant.

4.  Any denial of payment for treatment must be based on
a written medical opinion or medical information.  The denial
notification shall include a copy of the written medical opinion

or information from which the denial was based.  The payor is
not liable for payment of treatment after the provider, claimant,
and division have been notified in writing of the denial for
authorization to pay for treatment.  The claimant may then
become responsible for payment.

5.  Any dispute regarding authorization or denial for
treatment will be determined from the date the division received
the RSA form or notification of denial for payment of treatment.

6.  The claimant may request a hearing before the Division
of Adjudication to resolve compensability or treatment issues.

7.  Subjective objective assessment plan/procedure (SOAP
notes) or progress notes are to be sent to the payor in addition
to the RSA form.

8.  Any medical provider billing under the Restorative
Services Section of the RBRVS or the Commission's Medical
Fee Guidelines who fails to submit the required RSA form shall
be limited to payment of up to eight visits for a compensable
claim.  The medical provider may not bill the patient or
employer for any remaining balances.

C.  S.O.A.P. notes or progress reports of each visit are to
be sent to the payor by all medical practitioners substantiating
the care given, the need for further treatment, the date of the
next treatment, the progress of the patient, and the expected
return-to-work date.  These reports must be sent with each bill
for the examination and treatment given to receive payment.
S.O.A.P. notes are not to be sent to the division unless
specifically requested.

D.  "Form 110 - Release to Return to Work" must be
mailed by either the medical practitioner or carrier/employer to
the employee and the division within five calendar days of
release.

E.  The carrier/employer may request medical reports in
addition to regular progress reports.  A charge may be made for
such additional reports, which charge should accurately reflect
the time and effort expended by the physician.

R612-2-4.  Hospital or Surgery Pre-Authorization.
Any ambulatory surgery or impatient hospitalization other

than a life or limb threatening admission, allegedly related to an
industrial injury or occupational disease, shall require pre-
authorization by the employer/insurance carrier. Within two
working days of a telephone request for pre-authorization, the
employer/carrier shall notify the physician and employee of
approval or denial of the surgery or hospitalization, or that a
medical examination or review is going to be obtained. The
medical examination/review must be conducted without undue
delay which in most circumstances would be considered less
than thirty days.  If the request for pre-authorization is made in
writing, the employer/carrier shall have four days from receipt
of the request to notify the physician and employee.  If the
employee chooses to be hospitalized and/or to have the surgery
prior to such pre-authorization or medical examination/review,
the employee may be personally responsible for the bills
incurred and may not be reimbursed for the time lost unless a
determination is made in his/her favor.

R612-2-5.  Regulation of Medical Practitioner Fees.
Pursuant to Section 34A-2-407:
A.  The Labor Commission of Utah:
1.  Establishes and regulates fees and other charges for

medical, surgical, nursing, physical and occupational therapy,
mental health, chiropractic, naturopathic, and osteopathic
services, or any other area of the healing arts as required for the
treatment of a work-related injury or illness.

2. Adopts and by this reference incorporates the National
Centers for Medicare and Medicaid Services (CMS) for the
Medicare Physician Fee Schedule (MPFS) "Resource-Based
Relative Value Scale" (RBRVS), 2008 edition, as the method
for calculating reimbursement and the American Medical
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Association's CPT-4, 2008 edition, coding guidelines.  The non-
facility total unit value will apply in calculating the
reimbursement, except that procedures provided in a facility
setting shall be reimbursed at the facility total unit value and the
facility may bill a separate facility charge.  The CPT-4 coding
guidelines and RBRVS are subject to the Utah Labor
Commission's Medical Fee Guidelines and Codes and the
following Labor Commission conversion factors for medical
care rendered for a work-related injury or illness, effective July
1, 2008: (Conversion Rates below EFFECTIVE July 1, 2008, to
be used with the RBRVS procedural Unit value as per
specialty.)

Anesthesiology $41.00 (1 unit per 15 minutes of
anesthesia);

Evaluation and Management $46.00
Pathology and Laboratory The current RBRVS identifies

values for specific codes that require Pathologist services.  All
other reimbursement rates for laboratory and pathology codes
will be determined by the Ingenix ga-filled methodology.
$52.00;

Radiology $53.00;
Restorative Services $46.00, with Utah code 97001 and

97003 at a 1.5 relative value unit and Utah code 97002 and
97004 at a 1.0 of relative value unit.

Surgery $37.00;
All 20000 codes, codes 49505 thru 49525 and all 60000

codes of the CPT-4 coding guidelines $58.00.
3. Adopts and incorporates by this reference the Utah

Labor Commission's Medical Fee Guidelines and Codes, as of
July 1, 2008.  The Utah Medical Fee Guidelines and Codes can
be obtained from the division for a fee sufficient to recover costs
of development, printing, and mailing or can be downloaded at
t h e  L a b o r  C o m m i s s i o n ' s  w e b s i t e  a t
http://laborcommission.utah.gov/IndustrialAccidents/pdfs/Me
d%20Fee%20Guidelines%20%202007%2008-07.pdf.

4.  Decides appropriate billing procedure codes when
disputes arise between the medical practitioner and the employer
or its insurance carrier.  In no instance will the medical
practitioner bill both the employer and the insurance carrier.

B.  Employees cannot be billed for treatment of their work-
related injuries or illnesses.

C.  Discounting from the fees established by the Labor
Commission is allowed only through specific contracts between
a medical provider and a payor for treatment of work-related
injury or illness.

D.  Restocking fee 15%.  Rule R612-2-16 covers the
restocking fee.

E.  Dental fees are not published.  Rule R612-2-18 covers
dental injuries.

F.  Ambulance fees are not published.  Rule R612-2-19
covers ambulance charges.

R612-2-6.  Fees in Cases Requiring Unusual Treatment.
The RBRVS scheduled fees are maximum fees except that

fees higher than RBRVS scheduled may be authorized by the
Commission when extraordinary difficulties encountered by the
physician justify increased charges and are documented by
written reports.

R612-2-7.  Insurance Carrier's Privilege to Examine.
The employer or the employer's insurance carrier or a self-

insured employer shall have the privilege of medical
examination of an injured employee at any reasonable time.  A
copy of the medical examination report shall be made available
to the Commission at any time upon request of the Commission.

R612-2-8.  Who May Attend Industrial Patients.
A.  The employer has first choice of physicians; but if the

employer fails or refuses to provide medical attention, the

employee has the choice of physicians.
B.  An employee of an employer with an approved medical

program may procure the services of any qualified practitioner
for emergency treatment if a physician employed in the program
is not available for any reason.

R612-2-9.  Changes of Doctors and Hospitals.
A.  It shall be the responsibility of the insurance carrier or

self-insured employer to notify each claimant of the change of
doctor rules.  Those rules are as follows:

1. If a company doctor, designated facility or PPO is
named, the employee must first treat with that designated
provider.  The insurance carrier or self-insured employer shall
be responsible for payment for the initial visit, less any health
insurance copays and subject to any health insurance
reimbursement, if the employee was directed to and treated by
the employer's or insurance carrier's designated provider, and
liability for the claim is denied and if the treating physician
provided treatment in good faith and provided the insurance
carrier or self-insured employer a report necessary to make a
determination of liability.  Diagnostic studies beyond plain x-
rays would need prior approval unless the claimed industrial
injury or occupational illness required emergency diagnosis and
treatment.

2. The employee may make one change of doctor without
requesting the permission of the carrier, so long as the carrier is
promptly notified of the change by the employee.

(a) Physician referrals for treatment or consultation shall
not be considered a change of doctor.

(b) Changes from emergency room facilities to private
physicians, unless the emergency room is named as the
"company doctor", shall not be considered a change of doctor.
However, once private physician care has begun, emergency
room visits are prohibited except in cases of:

(i) Private physician referral, or
(ii) Threat to life.
3.  Regardless of prior changes, a change of doctor shall be

automatically approved if the treating physician fails or refuses
to rate permanent partial impairment.

B.  Any changes beyond those listed above made without
the permission of the carrier/self-insurer may be at the
employee's own expense if:

1. The employee has received notification of rules, or
2. A denial of request is made.
C. An injured employee who knowingly continues care

after denial of liability by the carrier may be individually
responsible for payment.  It shall be the burden of the carrier to
prove that the patient was aware of the denial.

D.  It shall be the responsibility of the employee to make
the proper filings with the division when changing locale and
doctor.  Those forms can be obtained from the division.

E.  Except in special cases where simultaneous attendance
by two or more medical care practitioners has been approved by
the carrier/employer or the division, or specialized services are
being provided the employee by another physician under the
supervision and/or by the direct referral of the treating
physician, the injured employee may be attended by only one
practitioner and fees will not be paid to two practitioners for
similar care during the same period of time.

F.  The Commission has jurisdiction to decide liability for
medical care allegedly related to an industrial accident.

R612-2-10.  One Fee Only to be Paid in Global Fee Cases.
In a global fee case which is transferred from one doctor to

another doctor, one fee only will be paid, apportioned at the
discretion of the Commission.  Adequate remuneration shall
also be paid to the medical practitioner who renders first aid
treatment where the circumstances of the case require such
treatment.
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R612-2-11.  Surgical Assistants' Fees.
Fees, in accordance with the Commission's adopted

Resource-Based Relative Value Scale (RBRVS), in addition to
the global fee for surgical services, will be paid surgical
assistants only when specifically authorized by the employer or
insurance carrier involved, or in hospitals where interns and
residents are not available and the complexity of the surgery
makes a surgical assistant necessary.

R612-2-12.  Separate Bills.
Separate bills must be presented by each surgeon, assistant,

anesthetist, consultant, hospital, special nurse, or other medical
practitioner within 30 days of treatment on a HCFA 1500 billing
form so that payment can be made to the medical practitioner
who rendered the service.  All bills must contain the federal ID
number of the person submitting the bill.

R612-2-13.  Interest for Medical Services.
A.  All hospital and medical bills must be paid promptly on

an accepted liability claim.  All bills which have been submitted
properly on an accepted liability claim are due and payable
within 45 days of being billed unless the bill or a portion of the
bill is in dispute.  Any portion of the bill not in dispute is
payable within 45 days of the billing.

B.  Per Section 34A-2-420, any award for medical
treatment made by the Commission shall include interest at 8%
per annum from the date of billing for the medical service.

R612-2-14.  Hospital Fees Separate.
Fees covering hospital care shall be separate from those for

professional services and shall not extend beyond the actual
necessary hospital care.  When it becomes evident that the
patient needs no further hospital treatment, he/she must be
discharged.  All billings must be submitted on a UB92 form and
be properly itemized and coded and shall include all appropriate
documentation to support the billing.  There shall not be a
separate fee charged for the necessary documentation in billing
for payment of hospital services.  The documentation of hospital
services shall include at a minimum the discharge summary.
The insurance carrier may request further documentation if
needed in order to determine liability for the bill.

R612-2-15.  Charges for Ordinary Supplies, Materials, or
Drugs.

Fees covering ordinary dressing materials or drugs used in
treatment shall not be charged separately but shall be included
in the amount allowed for office dressings or treatment.

R612-2-16.  Charges for Special or Unusual Supplies,
Materials, or Drugs.

A.  Charges for special or unusual supplies, materials, or
drugs not included as a normal and usual part of the service or
procedure shall, upon receipt of an itemized and coded billing,
be paid at cost plus 15% restocking fees.

B.  For purposes of part A above, the amount to be paid
shall be calculated as follows:

1.  Applicable shipping charges shall be added to the
purchase price of the product;

2.  The 15% restocking fee shall then be added to the
amount determined in sub part 1;

3.  The amount of taxes paid on the purchase of the
supplies, materials, or drugs shall then be added to the amount
determined in sub part 2, which sum shall constitute the total
amount to be paid.

R612-2-17.  Fees for Unscheduled Procedures.
Fees for medical or surgical procedures not appearing in

the Commission's adopted RBRVS current fee schedule are
subject to the Commission's approval and should be submitted

to the Commission when the physician and employer or
insurance carrier do not agree on the value of the service.  Such
fees shall be in proportion as nearly as practicable to fees for
similar services appearing in the RBRVS.

R612-2-18.  Dental Injuries.
A.  This rule establishes procedures to obtain dental care

for work-related dental injuries and sets fees for such dental
care.

B.  Initial Treatment.
1.  If an employer maintains a medical staff or designates

a company doctor, an injured worker seeking dental treatment
for work-related injuries shall report to such medical staff or
doctor and follow their instructions.

2.  If an employer does not maintain a medical staff or
designate a company doctor, or if such staff or doctor are not
available, an injured worker may consult a dentist to obtain
immediate care dental for injuries caused by a work-related
accident.  The insurer shall pay the dentist providing this initial
treatment at 70% of UCR for the services rendered.

C.  Subsequent care by initial treatment provider.
1.  If additional treatment is necessary, the dentist who

provided initial treatment may submit to the insurer a request for
authorization to continue treatment.  The transmission date of
the request must be verifiable.  The request itself must include
a description of the injury, the additional treatment required,
and the cost of the additional treatment.  If the dentist proceeds
with treatment without authorization, the dentist must accept
70% of UCR as payment in full and may not charge any
additional sum to the injured worker.

2.  The insurer shall respond to the request for
authorization within 10 working days of the request's
transmission.  This 10-day period can be extended only with
written approval of the Industrial Accidents Division.  If the
insurer does not respond to the dentist's request for
authorization within 10 working days, the insurer shall pay the
cost of treatment as contained in the request for authorization.

3.  If the insurer approves the proposed treatment, the
insurer shall send written authorization to the dentist and injured
worker.  This authorization shall include the anticipated
payment amount.

4.  On receipt of the insurer's written authorization, and if
the dentist accepts the payment provisions therein, the dentist
may proceed to provide the approved services.  The dentist must
accept the amount to be paid by the insurer as full payment for
those services and may not bill the injured worker for any
additional amount.

D.  Subsequent care by other providers.
1.  If the dentist who provided initial treatment does not

agree to the payment offered by the insurer, the insurer shall
within 20 calendar days direct the injured worker to a dentist
located within a reasonable travel distance who will accept the
insurer's payment offer.

2.  If the insurer cannot locate another dentist to provide
the necessary services, the insurer shall attempt to negotiate a
satisfactory reimbursement with the dentist who provided initial
treatment.  The negotiated reimbursement may not include any
balance billing to the claimant.

3.  If the insurer is successful in arranging treatment with
another dentist, the insurer shall notify the injured worker.

4.  If, after having received notice that the insurer has
arranged the services of another dentist, the injured worker
chooses to obtain treatment from a different dentist, the insurer
shall only be responsible for payment at 70% of UCR.  Under
the circumstances of this subsection (4), the treating dentist may
bill the injured worker for the difference between the dentist's
charges and the amount paid by the insurer.

E.  Payment or treatment disputes that cannot be resolved
by the parties may be submitted to the Labor Commission's
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Adjudication Division for decision, pursuant to the Adjudication
Division's established forms and procedures.

R612-2-19.  Ambulance Charges.
Ambulance charges must not exceed the rates adopted by

the State Emergency Medical Service Commission for similar
services.

R612-2-20.  Travel Allowance and Per Diem.
A.  An employee who, based upon his/her physician's

advice, requires hospital, medical, surgical, or consultant
services for injuries arising out of and in the course of
employment and who is authorized by the self-insurer, the
carrier, or the Commission to obtain such services from a
physician and/or hospital shall be entitled to:

1.  Subsistence expenses of $6 per day for breakfast, $9 per
day for lunch, $15 per day for dinner, and actual lodging
expenses as per the state of Utah's in-state travel policy
provided:

(a)  The employee travels to a community other than his/her
own place of residence and the distance from said community
and the employee's home prohibits return by 10:00 p.m., and

(b)  The absence from home is necessary at the normal hour
for the meal billed.

2.  Reasonable travel expenses regardless of distance that
are consistent with the state of Utah's travel reimbursement
rates, or actual reasonable costs of practical transportation
modes above the state's travel reimbursement rates as may be
required due to the nature of the disability.

B.  This rule applies to all travel to and from medical care
with the following restrictions:

1.  The carrier is not required to reimburse the injured
employee more often than every three months, unless:

(a)  More than $100 is involved, or
(b)  The case is about to be closed.
2.  All travel must be by the most direct route and to the

nearest location where adequate treatment is reasonably
available.

3.  Travel may not be required between the hours of 10:00
p.m. and 6:00 a.m., unless approved by the Commission.

4.  Requests for travel reimbursement must be submitted to
the carrier for payment within one year of the authorized
medical care.

5.  Travel allowance shall not include picking up
prescriptions unless documentation is provided substantiating a
claim that prescriptions cannot be obtained locally within the
injured worker's community.

6.  The Commission has jurisdiction to resolve all disputes.

R612-2-21.  Notice to Health Care Providers.
Any notice from a carrier denying further liability must be

mailed to the Commission and the patient on the same day as it
is mailed to the health care provider.  Where it can be shown, in
fact, that a medical care provider and the injured employee have
received a denial of further care by the insurance carrier or self-
insured employer, further treatment may be performed at the
expense of the employee.  Any future ratification of the denial
by the Commission will not be considered a retroactive denial
but will serve to uphold the force and effect of the previous
denial notice.

R612-2-22.  Medical Records.
A.  Workers' compensation insurers, employers and the

Utah Labor Commission need access to health information of
individuals who are injured on the job or who have a work-
related illness in order to process or adjudicate claims, or to
coordinate care under Utah's workers' compensation system.
Generally, this health information is obtained from health care
providers who treat these individuals and who may be covered

by federal "HIPAA" privacy rules.
The HIPAA Privacy Rule specifically recognizes the

legitimate need of the workers' compensation system to have
access to individuals' health information to the extend
authorized by State law.  See 45 CFR 164.512(1).  The Privacy
Rule also recognizes the importance of permitting disclosures
required by other laws.  See 45 CFR 164.512(a).  Therefore,
disclosures permitted by this rule for workers' compensation
purposes or otherwise required by this rule do not conflict with
and are not prohibited by the HIPAA Privacy Rule.

B.  A medical provider, without authorization from the
injured workers, shall:

1.  For purposes of substantiating a bill submitted for
payment or filing required Labor Commission forms, such as the
"Physician's Initial Report of Injury/Illness" or the "Restorative
Services Authorization," disclose medical records necessary to
substantiate the billing, including drug and alcohol testing, to:

a.  An employer's workers' compensation insurance carrier
or third party administrator;

b.  A self-insured employer who administers its own
workers' compensation claims;

c.  The Uninsured Employers' Fund;
d.  The Employers' Reinsurance Fund; or
e.  The Labor Commission as required by Labor

Commission rules.
2.  Disclose medical records pertaining to treatment of an

injured worker, who makes a claim for workers' compensation
benefits, to another physician for specialized treatment, to a new
treating physician chosen by the claimant, or for a consultation
regarding the claimed work related injury or illness.

C.  1.  Except as limited in C(3), a medical provider, whose
medical records are relevant to a workers' compensation claim
shall, upon receipt of a Labor Commission medical records
release form, or an authorization form that conforms to HIPAA
requirements, disclose his/her medical records to:

a.  An employer's insurance carrier or third party
administrator;

b.  A self-insured employer who administers its own
workers' compensation claims;

c.  An agent of an entity listed in B(1)(a through e), which
includes, but is not limited to a case manager or reviewing
physician;

d.  The Uninsured Employers Fund;
e.  The Employers' Reinsurance Fund;
f.  The Labor Commission;
g.  The injured worker;
h.  An injured workers' personal representative;
i.  An attorney representing any of the entities listed above

in an industrial injury or occupational disease claim.
2.  Medical records are relevant to a workers' compensation

claim if:
a.  The records were created after the reported date of the

accident or onset of the illness for which workers' compensation
benefits have been claimed; or

b.  The records were created in the past ten years (15 years
if permanent total disability is claimed) and;

i.  There is a specific reason to suspect that the medical
condition existed prior to the reported date of the claimed work
related injury or illness or

ii.  The claim is being adjudicated by the Labor
Commission.

3.  Medical records related to care provided by a
psychiatrist, psychologist, obstetrician, or care related to the
reproductive organs may not be disclosed by a medical provider
unless a claim has been made for a mental condition, a condition
related to the reproductive organs, or the claimant has signed a
separate, specific release for these records.

D.  A medical provider, who has treated an injured worker
for a work related injury or illness, shall disclose information to
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an injured workers' employer as to when and what restrictions
an injured worker may return to work.

E.  Requests for medical records beyond what sections B,
C, and D permit require a signed approval by the director, the
medical director, a designated person(s) within the Industrial
Accidents Division or an administrative law judge if the claim
is being adjudicated.

F.  A party affected by the decision made by a person in
section E may appeal that decision to the Adjudication Division
of the Labor Commission.

G.  Upon receipt and within the scope of this rule, an
injured worker shall provide those entities or person listed in
C(1) the names, address, and dates of medical treatment (if
known) of the medical providers who have provided medical
care within the past 10 years (15 years for permanent total
disability claim) except for those medical providers names in
C(3).  Labor Commission form number 307 "Medical Treatment
Provider List" must be used for this purpose.  Parties listed in
C(1) of this rule must provide each medical provider identified
on form 307 with a signed authorization for access to medical
records.  A copy of the signed authorization may be sent to the
medical providers listed on form 307.

H.  An injured worker may contest, for good reason, a
request for medical records created prior to the reported date of
the accident or illness for which the injured worker has made a
claim for benefits by filing a complaint with the Labor
Commission.  Good reason is defined as the request has gone
beyond the scope of this rule or sensitive medical information is
contained in a particular medical record.

I.  1.  Any party obtaining medical records under authority
of this rule may not disclose those medical records, without a
valid authorization, except as required by law.

2.  An employer may only use medical records obtained
under the authority of this rule to:

a.  Pay or adjudicate workers' compensation claims if the
employer is self-insured;

b.  To assess and facilitate an injured workers' return to
work;

c.  As otherwise authorized by the injured worker.
3.  An employer obtaining medical records under authority

of this rule must maintain the medical records separately from
the employee's personnel file.

J.  Any medical records obtained under the authority of this
rule to make a determination regarding the acceptance of
liability or for treatment of a condition related to a workers'
compensation claim shall only be used for workers'
compensation purposes and shall not be released, without a
signed release by the injured worker or his/her personal
representative, to any other party.  An employer shall make
decisions related only to the workers' compensation claim based
on any medical information received under this rule.

K.  When any medical provider provides copies of medical
records, other than the records required when submitting a bill
for payment or as required by the Labor commission rules, the
following charges are presumed reasonable:

1.  A search fee of $15 payable in advance of the search;
2.  Copies at $.50 per page, including copies of microfilm,

payable after the records have been prepared and
3.  Actual costs of postage payable after the records have

been prepared an sent.  Actual cost of postage are deemed to be
the cost of regular mail unless the requesting party has requested
the delivery of the records by special mail or method.

4.  The Labor Commission will release its records per the
above charges to parties/entities with a signed and notarized
release from the injured worker unless the information is
classified and controlled under the Government Records Access
and Management Act (GRAMA).

L.  No fee shall be charged when the RBRVS or the
Commission's Medical Fee Guidelines require specific

documentation for a procedure or when medical providers are
required to report by statute or rule.

M.  An injured worker or his/her personal representative
may obtain one copy of each of the following records related to
the industrial injury or occupational disease claim, at no cost,
when the injured worker or his/her personal representative have
signed a form by the Industrial Accidents Division to
substantiate his/her industrial injury/illness claim;

1.  History and physical;
2.  Operative reports of surgery;
3.  Hospital discharge summary;
4.  Emergency room records;
5.  Radiological reports;
6.  Specialized test results; and
7. Physician SOAP notes, progress notes, or specialized

reports.
(a) Alternatively, a summary of the patients records may be

made available to the injured worker or his/her personal
representative at the discretion of the physician.

R612-2-23.  Adjusting Resource-Based Relative Value Scale
(RBRVS) Codes.

A.  When adjusting any medical provider's bill who has
billed per the Commission's adopted RBRVS the adjusting
entity shall provide one or more of the following explanations
as applies to the down coding when payment is made to the
medical provider:

1.  Code 99202, 99203, 99204 or 99205  - the submitted
documentation for a new patient did not meet the three key
components lacking in the level of history for the code billed.

2.  Code 99202, 99203, 99204 or 99205 - the submitted
documentation for a new patient did not meet the three key
components lacking in the level of examination for the code
billed.

3.  Code 99202, 99203, 99204 or 99205 - the submitted
documentation for a new patient did not meet the three key
components lacking in the level of medical decision making for
the code billed.

4.  Code 99202, 99203, 99204, or 99205 - the submitted
documentation for a new patient did not meet the three key
components lacking in the level of history and exam for the
code billed.

5.  Code 99213, 99214 or 99215 - the submitted
documentation for an established patient did not meet the two
key components lacking in the level of history and exam that the
code billed.

6.  Code 99213, 99214 or 99215 - the submitted
documentation for an established patient did not meet the two
key components lacking in the level of history and medical
decision making for the code billed.

7.  Code 99213, 99214 or 99215 - the submitted
documentation for the established patient did not meet the two
key components lacking in the level of exam and medical
decision making for the code billed.

B.  The above explanations may be abbreviated, with a
legend provided, to accommodate the space of computerized
messages.

R612-2-24.  Review of Medical Payments.
A.  Health care providers and payors are primarily

responsible to resolve disputes over fees for medical services
between themselves.  However, in some cases it is necessary to
submit such disputes to the Division for resolution.  The
Commission therefore establishes the following procedure for
submission and review of fees for medical services.

1.  The provider shall submit a bill for services rendered,
with supporting documentation, to the payor within one year of
the date of service;

2.  The payor shall evaluate the bill according to the
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guidelines contained in the Commission's Medical Fee
Guidelines and RBRVS and shall pay the provider the
appropriate fee within 45 days as required by Rule R612-2-13.

3.  If the provider believes that the payor has improperly
computed the fee under the RBRVS, the provider or designee
shall request the payor to re-evaluate the fee.  The provider's
request for re-evaluation shall be in writing, shall describe the
specific areas of disagreement and shall include all appropriate
documentation.  The provider shall submit all requests for re-
evaluation to the payor within one year of the date of the
original payment.

4.  Within 30 days of receipt of the written request for re-
evaluation, the payor shall either pay the additional fee due the
provider or respond with a specific written explanation of the
basis for its denial of additional fees.  The payor shall maintain
proof of transmittal of its response.

B.  If the provider continues to disagree with the payor's
determination of the appropriate fee, the provider shall submit
the matter to the Division by filing with the Division a written
explanation of the disagreement.  The provider's explanation
shall include copies of:

1.  The provider's original bill and supporting
documentation;

2.  The payor's initial payment of that bill;
3.  The provider's request for re-evaluation and supporting

documentation; and
4.  The payor's written explanation or its denial of

additional fees.
C.  The Division will evaluate the dispute according to the

requirements of the Medical Fee Guidelines and RBRVS and,
if necessary, by consulting with the provider, payor, or medical
specialists.  Within 45 days from the date the Division receives
the provider's request, the Division will mail its determination
to both parties.

D.  Any party aggrieved by the Division's determination
may file an application for hearing with the Division of
Adjudication to obtain formal adjudication of the dispute.

E.  A payor seeking reimbursement from a provider for
overpayment of a bill shall submit a written request to the
provider detailing the circumstances of the payment requested
within one year of submission of the bill.

1.  Providers should make appropriate reimbursements, or
respond in writing detailing the reasons why repayment will not
be made, within 90 days or receipt of a written request from a
payor.

2.  If a dispute as to reimbursement occurs, an aggrieved
party may request resolution of the dispute by the Labor
Commission.

R612-2-25.  Injured Worker's Right to Privacy.
A.  No agent of the employer or the employer's insurance

carrier shall be present during an injured worker's visit with a
medical provider, unless agreed upon by the claimant.

B.  If an agent of the employer or the employer's insurance
carrier is excluded from the medical visit, the medical provider
and the injured worker shall meet with the agent at the
conclusion of the visit so as to communicate regarding medical
care and return to work issues.

R612-2-26.  Utilization Review Standards.
A.  As used in this subsection:
1.  "Payor" means a workers' compensation insurance

carrier, a self-insured employer, third-party administrator,
uninsured employer or the Uninsured Employers' Fund, which
is responsible for payment of the workers' compensation claim.

2.  "Health Care Provider" means a provider of medical
services, including an individual provider, a health-service plan,
a health-care organization, or a preferred-provider organization.

3.  "Request for Authorization" means any request by a

physician for assurance that appropriate payment will be made
for a course of proposed medical treatment, including surgery or
hospitalization, or any diagnostic studies beyond plain X-rays.

4.  "Utilization Review," as authorized in Section 34A-2-
111, is a process used to manage medical costs, improve patient
care, and enhance decision-making.  Utilization review includes,
but is not limited to, the review of requests for authorization to
treat, and the review of bills, for the purpose of determining
whether the medical services provided were or would be
necessary, to treat the effects of the injury/illness.  Utilization
review does not include bill review for the purpose of
determining whether the medical services rendered were
accurately billed.  Nor does it include any system, program, or
activity in connection with making decisions concerning
whether a person has sustained an injury or illness which is
compensable under Section 34A-2 or 34A-3.

5.  "Reasonable Attempt" is defined as at least two phone
calls and a fax, or three phone calls, within five business days
from date of the payor's receipt of the physician's request for
review.

B.  Any utilization review system shall establish an appeals
process which utilizes a physician(s) for a final decision by the
insurer, should an initial review decision be contested.  The
payor may establish levels of review that meet the following
criteria:

1.  Level I--Initial Request and Review.  A payor may use
medical or non-medical personnel to initially apply medically-
based criteria to a request for authorization for payment of a
specific treatment. The treating physician must send all the
necessary documentation for the payor to make a decision
regarding the treatment recommended.  The payor must then
notify the physician within five business days of the request for
authorization of payment for the treatment, by a method which
provides certification of transmission of the document, of either
an acceptance or a denial of the request.  A denial for
authorization of payment for a recommended treatment utilizing
the Commission's form, Form 223, must be sent to the provider
with the criteria used in making the determination to deny
payment for the treatment.  A copy of the denial must also be
mailed to the claimant.  Level I--Request and Review does not
include authorization requests for services billed from the
Restorative section of the Resource-Based Relative Value Scale
(RBRVS).  Requests for authorization for restorative services
are governed by rule R612-2-3(B).

2.  Level II--Review.  A physician, who has been denied
authorization of payment for treatment, or has received no
response within five business days from the request for
authorization for payment at Level I review, may request a
physician's review by sending the completed portion of the
Commission form 223 to the payor.  Such a request for review
may be filed by any physician who has been denied
authorization for payment for restorative services beyond the
initial eight visits as authorized by Rule R612-2-3(B).  The
requesting physician must include the times and days that he/she
is available to discuss the case with the reviewing physician, and
must be reasonably available during normal business hours.
The payor's physician representative must complete the review
within five business days of the treating physician's request for
review. Before the insurer's physician representative may issue
a denial of an authorization for payment to treat, a reasonable
effort must have made to contact the requesting treating
physician to discuss the differing aspects of the case.  Failure by
the payor to respond within five business days, by a method
which provides certification of transmission, to a denial for
authorization for payment for treatment, shall constitute an
authorization for payment of the treatment. The payor's denial
to pay for the recommended treatment must be issued on
Commission's form 223, and the denial must be accompanied by
the criteria that was used in making the decision to deny
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authorization, along with the name and speciality of the
reviewing physician.  The denial to authorize payment for
treatment must then be sent to the physician, the claimant, and
the Commission. The payor shall notify the Commission if an
additional five days is needed in order to contact the treating
physician or to review the case.  An additional extension of time
may be requested from the Commission to accommodate highly
unusual circumstances or particularly difficult cases.

C.  Upon receipt of denial of authorization for payment for
medical treatment at Level II, the Commission will facilitate,
upon the request of the claimant, the final disposition of the
case.  If the parties agree, the medical dispute may be resolved
by the Commission through binding mediation or medical
review.  If there is not agreement among the parties, the
Commission will resolve the dispute through formal
adjudication.  The payor shall be responsible for sending the
claimant the Commission appeals information when the denial
for authorization for payment for medical treatment is sent to the
claimant.

D.  If the medical treatment requested is not an emergency,
and treatment is rendered by the physician after, receiving notice
of the utilization standards encompassed in this rule, the
following shall apply:

1.  The Commission shall, if the disputed medical treatment
is ultimately determined to be compensable as an expense
necessary to treat the industrial injury or occupational disease,
order that the physician be reimbursed at only 75% of the of the
amount otherwise payable had appropriate authorization been
timely obtained.  The injured worker shall not be liable for any
additional payment to the physician above the 75%.

2.  Neither the worker's employer or its workers'
compensation insurer shall be liable for any portion of the cost
of disputed medical treatment, if that treatment is ultimately
determined not to be compensable as an expense necessary to
treat an industrial injury or occupational disease.

3.  A worker may become liable for the cost of the disputed
medical treatment, if that treatment is ultimately determined not
to be compensable as an expense necessary to treat the industrial
injury or occupational disease.

4.  Except for any co-pays or deductibles under the
worker's health insurance plan, the penalty provision in D(1)
and D(3) shall not apply if the physician performs the medical
treatment in question, having been preauthorized in writing to
do the same by a health insurer or other non-worker's
compensation insurance payor.

5.  The penalty provisions in D(1) shall not apply to
medical treatment rendered in emergency situations, which are
defined as a threat to life or limb.

6. The Commission shall notify a physician, in writing, of
reported violations of this rule.  Repeated violations of this rule
by a physician may result in a report from the Commission to
t h e  De p ar t me n t  o f  Commerce,  Divis ion  o f
Occupational/Professional Licensing.

R612-2-27.  Commission Approval of Health Care Treatment
Protocol.

A.  Authority.  Pursuant to authority granted by Section
34A-2-111(2)(c)(i)(B)(VII) of the Utah Workers' Compensation
Act, the Utah Labor Commission establishes the following
standards and procedures for Commission approval of medical
treatment and quality care guidelines.

B.  Standards:
1.  Scientifically based:  Section 34A-2-

111(2)(c)(i)(B)(VII)(Aa) of the Act requires that guidelines be
scientifically based.  The Commission will consider a guideline
to be "scientifically based" when it is supported by medical
studies and/or research.

2.  Peer reviewed:  Section 34A-2-111(2)(c)(i)(B)(VII)(Bb)
of the Act requires that guidelines be peer reviewed.  The

Commission will consider a guideline to be "peer reviewed"
when the medical study's content, methodology, and results
have been reviewed and approved prior to publication by an
editorial board of qualified experts".

3.  Other standards:  Pursuant to its rulemaking authority
under Section 34A-2-111(2)(c)(i)(B)(VII), the Utah Labor
Commission establishes the following additional standards for
medical treatment and quality care guidelines.

a.  The guidelines must be periodically updated and,
subject to Commission discretion, may not be approved for use
unless updated in whole or in part at least biannually;

b.  Guideline sources must be identified;
c.  The guidelines must be reasonably priced;
d.  The guidelines must be easily accessible in print and

electronic versions.
C.  Procedure:  Pursuant to Section 34A-2-

111(2)(c)(i)(B)(VII) of the Utah Workers' Compensation Act,
a party seeking Commission action to approve or disapprove a
guideline shall file a petition for such action with the Labor
Commission.

KEY:  workers' compensation, fees, medical practitioner
July 1, 2008 34A-2-101 et seq.
Notice of Continuation April 28, 2008 34A-3-101 et seq.

34A-1-104
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R645.  Natural Resources; Oil, Gas and Mining; Coal.
R645-102.  Exemption for Coal Extraction Incident to
Government-Financed Highway or Other Construction.
R645-102-100.  Scope and Responsibility.

110.  Scope.
111.  R645-102 establishes the procedures for determining

those coal mining and reclamation operations which are exempt
from the Act and the R645 Rules because the extraction of coal
is an incidental part of federal, state, or local government-
financed highway or other construction.

112.  R645-102 exempts the extraction of coal which is
incidental to government-financed construction from the
requirements of the Act and the R645 Rules, if that extraction
meets specified criteria which ensure that the construction is
government-financed and that the extraction of coal is incidental
to it.

120.  Responsibility.
121.  The Division is responsible for enforcing the

requirements of R645-102.
122.  Any person conducting coal extraction as an

incidental part of government-financed construction is
responsible for possessing, on the site of the extraction activity,
the documentation required by R645-102-300.

R645-102-200.  Applicability.
210.  Coal extraction which is an incidental part of

government-financed construction is exempt from the Act and
the R645 Rules.

220.  Any person who conducts or intends to conduct coal
extraction which does not satisfy R645-102-210 will not
proceed until a permit has been obtained from the Division,
pursuant to the State Program.

R645-102-300.  Information to be Maintained on Site.
Any person extracting coal incident to government-

financed highway or other construction who extracts more than
250 tons of coal or affects more than two acres will maintain, on
the site of the extraction operation and available for inspection,
documents which show:

310.  A description of the construction project;
320.  The exact location of the construction, right-of-way

or the boundaries of the area which will be directly affected by
the construction; and

330.  The government agency which is providing the
financing and the kind and amount of public financing,
including the percentage of the entire construction costs
represented by the government financing.

KEY:  reclamation, coal mines
1988 40-10-1 et seq.
Notice of Continuation June 2, 2008
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R647.  Natural Resources; Oil, Gas and Mining; Non-Coal.
R647-1.  Minerals Regulatory Program.
R647-1-101.  Preamble.

These Rules and all subsequent revisions as approved and
promulgated by the Board of Oil, Gas, and Mining (Board) of
the State of Utah, are developed pursuant to the requirements of
the Utah Mined Land Reclamation Act of 1975, Title 40,
Chapter 8 of the Utah Code Annotated as amended (the Act).
Section 40-8-2 of the Act states the findings of the Legislature.

In accordance with this legislative direction, these Rules
recognize the necessity to balance the reclamation objectives of
the Act with the physical, biological and economical constraints
which may exist on successful reclamation.  The Act and its
revisions are hereby expressly incorporated herein by reference
and made a part of these Rules.

There is intentional duplication in these rules.  For
example, the rule on hole plugging requirements is repeated in
the section on Exploration, Small Mining Operations, and Large
Mining Operations.  This repetition is intended to benefit the
Operator by putting all the rules relevant to a type of operation
in the introductory section and in the section on that type of
operation.

R647-1-102.  Introduction.
1.  Effective Dates, Applicability, Type of Operations

Affected:
1.11.  Effective November 1, 1988, the following rules

apply to all previously exempted mining operations and to
mining operations planning to commence, or resume operations
within the state of Utah.  These rules will not apply to existing
mining operations approved prior to the effective date of these
rules, or to notices of intention or amendments filed prior to
these rules.  However, these rules will apply to any revisions to
an approved notice of intention filed subsequent to the effective
date of these rules.

1.12.  Operators should refer to the section of these rules
which applies to the type of mining operation (e.g., exploration,
small mining operation, or large mining operation) being
conducted or proposed.

1.13.  These rules apply to all lands within the state of Utah
lawfully subject to its police power, regardless of surface or
mineral ownership, and regardless of the type of mining
operation conducted.

2.  Cooperative Agreements/Memoranda of Understanding:
The Division of Oil, Gas and Mining (Division) will

cooperate with other state agencies, local governmental bodies,
agencies of the federal government, and private interests in the
furtherance of the purposes of the Utah Mined Land
Reclamation Act.  The Division is authorized to enter into
cooperative agreements and develop memoranda of
understanding with agencies in furtherance of the purposes of
the Act.  The objective is to minimize the need for operators to
undertake duplicative, overlapping, excessive, or conflicting
procedures.

3.  Operator Responsibilities, Compliance with other Local,
State and Federal Laws:

The approval or acceptance of a complete notice of
intention shall not relieve an operator from his responsibility to
comply with the applicable statutes, rules, regulations, and
ordinances of all local, state and federal agencies with
jurisdiction over any aspect of the operator's mining operations,
including, but not limited to:  Utah State Division of Water
Rights, the Utah Department of Business Regulation, the Utah
State Industrial Commission, the Utah Department of
Environmental Quality, the Utah Division of State History, the
Division of Forestry, Fire and State Lands, The School and
Institutional Trust Lands Administration, the Utah Division of
Wildlife Resources, the U. S. Fish and Wildlife Service, the
United States Bureau of Land Management, the United States

Forest Service, the United States Environmental Protection
Agency, and local county or municipal governments.

4.  Division Guidelines, Operator Assistance in Application
Preparation:

Each operator who conducts mining operations on any
lands within the state of Utah is responsible for compliance with
the following rules.  The Division shall provide guidelines to aid
the operator in complying with the rules.

R647-1-103.  General Rules.
The following are general rules for statewide application.

R647-1-104.  Violations and Enforcement.
If after notice and hearing, the Board finds that a violation

of the Act, these rules, a notice of intention, or a Board or
Division order has occurred, the Board may take any
enforcement action authorized by law including requiring:
compliance, abatement, mitigation, cessation of operations, a
civil suit, forfeiture of surety, reclamation, or any other lawful
action.

R647-1-105.  Forms.
The attached forms are intended for the convenience of the

operator and the Division, and may be changed from time to
time.  The forms are not part of these rules and use of a
particular form, though encouraged, is not required, as long as
all of the necessary information is provided in a reasonable
manner.

R647-1-106.  Definitions.
"Act" means the Utah Mined Land Reclamation Act,

enacted in 1975, as amended.  (Section 40-8-1, et seq., UCA).
"Adjudicative proceeding" means an agency action or

proceeding that determines the legal rights, duties, privileges,
immunities, or other legal interests of one or more identifiable
persons, including all agency actions to grant, deny, revoke,
suspend, modify, annul, withdraw, or amend an authority, right,
or license; and judicial review of all of such actions.  Those
matters not governed by Title 63G, Chapter 4, Administrative
Procedures Act, of the Utah Code annotated (1953, as amended)
shall not be included within this definition.

"Agency" means a board, commission, department,
division, officer, council, office, committee, commission,
bureau, or other administrative unit of this state, including the
agency head, agency employees, or other persons acting on
behalf of or under the authority of the agency head, but does not
mean the Legislature, the courts, the governor, any political
subdivision of the state, or any administrative unit of a political
subdivision of the state.

"Agency head" means an individual or body of individuals
in whom the ultimate legal authority of the agency is vested by
statute.

"Amendment" is an insignificant change in the approved
notice of intention.

"Approved Notice of Intention" means a formally filed
notice of intention to commence mining operations, including
any amendments or revisions thereto that is determined to be
complete and contains a mining and reclamation plan, which has
been approved by the Division.  A notice of intention for
exploration having a disturbed area of five acres or less, or a
small mining operation must be determined complete in writing
by the Division, but does not require a mining and reclamation
plan.

"Board" means the Utah Board of Oil, Gas and Mining.
The Board shall hear all appeals of adjudicative proceedings
which commenced before the Division as well as all
adjudicative proceedings and other proceedings which
commence before the Board.  The Board may appoint a Hearing
Examiner for its hearings in accordance with the Rules of
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Practice and Procedure before the Board of Oil, Gas and
Mining.

"Deleterious Materials" means earth, waste or introduced
materials exposed by mining operations to air, water, weather or
microbiological processes, which would likely produce chemical
or physical conditions in the soils or water that are detrimental
to the biota or hydrologic systems.

"Deposit" or "mineral deposit" means an accumulation of
mineral matter in the form of consolidated rock, unconsolidated
materials, solutions, or otherwise occurring on the surface,
beneath the surface, or in the waters of the land from which any
useful product may be produced, extracted or obtained, or which
is extracted by underground mining methods for underground
storage.  "Deposit" or "mineral deposit" excludes sand, gravel,
rock aggregate, water, geothermal steam, and oil and gas, but
includes oil shale and bituminous sands extracted by mining
operations.

"Development" means the work performed in relation to a
deposit following its discovery, but prior to and in
contemplation of production mining operations.  Development
includes, but is not limited to, preparing the site for mining
operations; further defining the ore deposit by drilling or other
means; conducting pilot plant operations; and constructing roads
or ancillary facilities.

"Disturbed Area" means the surface land disturbed by
mining operations.  The disturbed area for small mining
operations shall not exceed five acres.  The disturbed area for
large mining operations shall not exceed the acreage described
in the approved notice of intention.

"Division" means the Utah Division of Oil, Gas and
Mining.  The Division Director or designee is the Presiding
Officer for all informal adjudicative proceedings which
commence before the Division in accordance with Rule R647-5.

"Exempt Mining Operations" means those mining
operations which were previously exempt from the Act because
less than 500 tons of material was mined in a period of twelve
consecutive months or less than two acres of land was excavated
or used as a disposal site in a period of twelve consecutive
months.  These exemptions were eliminated by statutory
amendments in 1986 and are no longer available.

"Exploration" means surface disturbing activities
conducted for the purpose of discovering a deposit or mineral
deposit, delineating the boundaries of a deposit or mineral
deposit, and identifying regions or specific areas in which
deposits or mineral deposits are most likely to exist.
"Exploration" includes, but is not limited to:  sinking shafts;
tunneling; drilling holes; digging pits or cuts; building roads and
other access ways.

"Gravel" means a naturally occurring unconsolidated to
moderately consolidated accumulation of rock and mineral
particles, the dominant size range being between 2mm and
10mm, which has been deposited by sedimentary processes.

"Land affected" means the surface and subsurface of an
area within the state where mining operations are being or will
be conducted, including, but not limited to:  (a) on-site private
ways, roads, and railroads; (b) land excavations; (c) exploration
sites; (d) drill sites or workings; (e) refuse banks or spoil piles;
(f) evaporation or settling ponds; (g) stockpiles; (h) leaching
dumps; (i) placer areas; (j) tailings ponds or dumps; (k) work,
parking, storage, or waste discharge areas, structures, and
facilities.  Land affected does not include:  (x) lands which have
been reclaimed in accordance with an approved plan or as
otherwise approved by the Board, (y) lands on which mining
operations ceased prior to July 1, 1977, or (z) lands on which
previously exempt mining operations ceased prior to April 29,
1989.

"Large Mining Operations" means mining operations which
have a disturbed area of more than five surface acres at any time.

"License" means a franchise, permit, certification, approval,

registration, charter, or similar form of authorization required by
statute.

"Mining operations" means those activities conducted on
the surface of the land for the exploration for, development of,
or extraction of a mineral deposit, including, but not limited to,
surface mining and the surface effects of underground and in
situ mining; on-site transportation, concentrating, milling,
evaporation, and other primary processing.  "Mining operation"
does not include:  the extraction of sand, gravel, and rock
aggregate; the extraction of oil and gas; the extraction of
geothermal steam; smelting or refining operations; off-site
operations and transportation; reconnaissance activities; or
activities which will not cause significant surface resource
disturbance and do not involve the use of mechanized earth-
moving equipment, such as bulldozers or backhoes.

"Notice of Intention" means a notice of intention to
commence mining operations, that provide the complete
information required for authorization to conduct mining
operations, and includes any amendments or revisions thereto.

"Off-site" means the land areas that are outside of or
beyond the on-site land.

"On-site" means the surface lands on or under which
surface or underground mining operations are conducted.  A
series of related properties under the control of a single operator
but separated by small parcels of land controlled by others will
be considered a single site unless excepted by the Division.

"Operator" means any natural person, corporation,
association, partnership, receiver, trustee, executor,
administrator, guardian, fiduciary, agent, or other organization
or representative of any kind, either public or private, owning,
controlling, conducting, or managing a mining operation or
proposed mining operation.

"Owner" means any natural person, corporation,
association, partnership, receiver, trustee, executor,
administrator, guardian, fiduciary, agent, or other organization
or representative of any kind, either public or private, owning,
controlling, conducting, or managing a mineral deposit or the
surface of lands employed in mining operations.

"Party" means the Board, Division or other person
commencing an adjudicative proceeding, all respondents, all
persons permitted by the Board to intervene in the proceeding,
and all persons authorized by statute or agency rule to
participate as parties in an adjudicative proceeding.

"Permit" means a notice to conduct mining operations
issued by the Division.  A notice to conduct mining operations
is issued by the Division when either a notice of intention for a
small mining operation or exploration is determined to be
complete and includes a surety approved by the Division, or a
notice of intention for a large mining operation or exploration
with a plan of operations and surety approved by the Division.

"Person" means an individual, group of individuals,
partnership, corporation, association, political subdivision or its
units, governmental subdivision or its units, public or private
organization or entity of any character, or another agency.

"Presiding Officer" means an agency head, or an individual
or body of individuals designated by the agency head, by the
agency's rules, or by statute to conduct an adjudicative
proceeding.  For the purpose of these rules, the Board, or its
appointed Hearing Examiner, shall be considered the Presiding
Officer of all appeals of informal adjudicative proceedings
which commenced before the Division as well as all
adjudicative proceedings which commence before the Board.
The Division Director or his/her designee shall be considered a
Presiding Officer for all informal adjudicative proceedings
which commence before the Division in accordance with this
Rule R647-5.  If fairness to the parties is not compromised, an
agency may substitute one Presiding Officer for another during
any proceeding.

"Reclamation" means actions performed during or after
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mining operations to shape, stabilize, revegetate, or otherwise
treat the land affected in order to achieve a safe and ecologically
stable condition and use which will be consistent with local
environmental conditions and land management practices.

"Regrade or Grade" means to physically alter the
topography of any land surface.

"Respondent" means any person against whom an
adjudicative proceeding is initiated, whether by an agency or
any other person.

"Revision" means a change to an approved Notice of
Intention to Conduct Mining Operations, which will increase or
decrease the amount of land affected, or alter the location and
type of on-site surface facilities, such that the nature of the
reclamation plan will differ substantially from that in the
approved Notice of Intention.

"Rock Aggregate" means those consolidated rock materials
associated with a sand deposit, a gravel deposit, or a sand and
gravel deposit, that were created by alluvial sedimentary
processes.  The definition of rock aggregate specifically
excludes any solid rock in the form of bedrock which is exposed
at the surface of the earth or overlain by unconsolidated
material.

"Sand" means a naturally occurring unconsolidated to
moderately consolidated accumulation of rock and mineral
particles, the dominant size range being between 1/16mm to
2mm, which has been deposited by sedimentary processes.

"Small Mining Operations" means mining operations which
have a disturbed area of five or less surface acres at any time.

"Surface Mining" means mining conducted on the surface
of the land including open pit, strip, or auger mining; dredging;
quarrying; leaching; surface evaporation operations; reworking
abandoned dumps and tailings and activities related thereto.

"Underground Mining" means mining carried out beneath
the surface by means of shafts, tunnels or other underground
mine openings.

KEY:  minerals reclamation
February 23, 2006 40-8-1 et seq.
Notice of Continuation June 2, 2008
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R647.  Natural Resources; Oil, Gas and Mining; Non-Coal.
R647-2.  Exploration.
R647-2-101.  Filing Requirements and Review Procedures.

1.  Prior to the commencement of exploration, a Notice of
Intention to Conduct Exploration (FORM MR-EXP) containing
all the required information must be filed with and determined
complete by the Division and the Division shall have approved
the form and amount of reclamation surety.  It is recommended
that the notice of intention be filed with the Division at least 30
days prior to the planned commencement of exploration.

2.  Within 15 days after receipt of a Notice of Intention to
Conduct Exploration (FORM MR-EXP), the Division will
review the proposal and notify the operator in writing that the
notice of intention is:

2.11.  Complete and all required information has been
submitted; or

2.12.  Incomplete, and additional information as identified
by the Division will be required.

The Division will review and respond to any subsequent
filings of information within 10 working days of receipt.

3.  If more than five acres of disturbance are planned, a
detailed exploration development and reclamation plan must be
included in the notice of intention and approved by the Division.

4.  The Division will review and approve or disapprove:
4.11.  The form and amount of reclamation surety, and;
4.12.  Any variances requested under R647-2-107, 108, or

109, regardless of the number of surface acres of disturbance
planned.

5.  Developmental drilling conducted within an already
approved disturbed area with approved surety does not require
submittal of a Notice of Intention to Conduct Exploration
(FORM MR-EXP).

6.  A permittee's retention of a notice of intention shall
require the paying of permit fees as authorized by the Utah
Legislature.  The procedures for paying the permit fees are as
follows:

6.11.  The Division shall notify the operators of record
annually of the amount of permit fees authorized by the Utah
Legislature for Exploration.

6.12.  Fees are due beginning July 31, 1998 and thereafter
annually, by the last Friday of July as authorized by the Utah
Legislature.

6.13.  A permittee may avoid payment of the fee by
complying with the following requirements:

6.13.11.  A permittee will notify the Division of a desire to
close out a notice of intention by checking the appropriate box
of the permit fees billing form.

6.13.12.  The permittee will then arrange with the Division
for an onsite inspection of the site to assure that all required
reclamation has been performed.  If an inspection reveals that an
area is not yet suitably reclaimed, then a new billing notice will
be issued and the permittee will be given 30 days from the date
of the onsite inspection to pay the fee.

R647-2-102.  Duration of the Notice of Intention.
1.  A Notice of Intention to Conduct Exploration that has

been determined complete or, for operations of more than 5
acres has been approved, shall be valid until November 30th of
the year following the year of submittal.  All exploration and
reclamation activities should be completed within this time
frame.  An operator desiring to extend the duration of a notice
of intention, must notify the Division in writing, prior to
expiration of the notice of intention, specifying the reasons an
extension is required, and the anticipated length of time required
to complete exploration and reclamation.

2.  The Division will review and approve the extension and
adjust if necessary, the amount of reclamation surety.

3.  Authorization to operate under a Notice of Intention to
Conduct Exploration may be withdrawn in the event of failure

by the operator to pay permit fees required by R647-2-101.6, or
to maintain and update reclamation surety as required, after
notice and opportunity for Board hearing.

R647-2-103.  Notice of Intention to Conduct Exploration.
The notice of intention shall address the requirements of

the following rules:

TABLE

     RULE #        SUBJECT

     R647-2-104    Operator(s), Surface and Mineral Owner(s)
     R647-2-105    Maps and Drawings
     R647-2-106    Project Description
     R647-2-107    Operation Practices
     R647-2-108    Hole Plugging Requirements
     R647-2-109    Reclamation Practices
     R647-2-110    Variance

R647-2-104.  Operator(s), Surface and Mineral Owner(s).
The notice of intention shall include the following general

information:
1.  The name, permanent mailing address, and telephone

number of the operator responsible for exploration.
2.  The name and permanent mailing address of the surface

land owner(s) and mineral owner(s) of all land to be affected by
the operations.

3.  The federal mining claim number(s), lease number(s),
or permit number(s) of any mining claims, federal or state leases
or permits included in the land affected.

4.  A statement that the operator will conduct reclamation
as required by these rules.

R647-2-105.  Maps and Drawings.
The notice of intention shall include a location map and an

operations map.  Each map shall be plotted at a scale to
accurately identify locational landmarks and operation details.

1.  The general location map shall be the scale of a USGS
7.5-minute series map or equivalent (1"=2000') and identify new
or existing access roads.

2.  The operations map (1"=200' or other scale as
determined necessary by the Division) shall identify:

2.11  The area to be disturbed;
2.12  The location of any existing or proposed operations

including access roads, drill holes, trenches, pits, shafts, cuts, or
other planned exploration activities; and

2.13  Any adjacent previous disturbance for which the
operator is not responsible.

R647-2-106.  Project Description.
The notice of intention should include the following

information:
1.  A statement giving general details of the type or method

of exploration proposed, including the proposed dates during
which exploration will be conducted;

2.  The type of minerals to be explored for;
3.  The general dimensions of all drill holes, including total

depth and diameter;
4.  The general dimensions of all trenches, pits, shafts, cuts,

or other types of disturbances;
5.  The width and length of any new roads constructed;
6.  An estimate of the total number of surface acres to be

disturbed.
7.  The amount of material (including mineral deposit,

topsoil, subsoil, overburden, waste rock, or core hole material)
extracted, moved, or proposed to be moved during the
exploration operation.

R647-2-107.  Operation Practices.
The operator shall conform to the following practices while

conducting exploration unless the Division grants a variance in
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writing:
1.  Public Safety and Welfare - The operator shall minimize

hazards to the public safety and welfare during operations.
Methods to minimize hazards shall include but not be limited to:

1.11.  The closing or guarding of shafts and tunnels to
prevent unauthorized or accidental entry in accordance with
MSHA regulations;

1.12.  The disposal of trash, scrap metal and wood, and
extraneous debris;

1.13.  The plugging or capping of drill, core, or other
exploratory holes as set forth in Rule R647-2-108;

1.14.  The posting of appropriate warning signs in locations
where public access to operations is readily available;

1.15.  The construction of berms, fences and/or barriers
above highwalls or other excavations when required by the
Division.

2.  Drainages - If natural channels are to be affected by
exploration, then the operator shall take appropriate measures to
avoid or minimize environmental damage.

3.  Erosion Control - Operations shall be conducted in a
manner such that sediment from disturbed areas is adequately
controlled.  The degree of erosion control shall be appropriate
for the site-specific and regional conditions of topography, soil,
drainage, water quality or other characteristics.

4.  Deleterious Materials - All deleterious or potentially
deleterious material, shall be safely removed from the site or
kept in an isolated condition such that adverse environmental
effects are eliminated or controlled.

5.  Soils - Suitable soil material shall be removed and
stored in a stable condition where practical so as to be available
for reclamation.

6.  Concurrent Reclamation - During operations, disturbed
areas shall be reclaimed when no longer needed, except to the
extent necessary to preserve evidence of mineralization for proof
of discovery.  Areas which have been disturbed but are not
routinely or currently utilized shall be kept in a safe,
environmentally stable condition.

R647-2-108.  Hole Plugging Requirements.
Drill holes shall be properly plugged as soon as practical

and not be left unplugged for more than 30 days without
approval of the Division.  The procedures outlined below are
required for the surface and subsurface plugging of drill holes.
The Division may approve an alternate plan, if the operator can
prove to the satisfaction of the Division that another method will
provide adequate protection to the groundwater resources and
long term stability of the land.  Dry holes and nonartesian holes
which do not produce significant amounts of water may be
temporarily plugged with a surface cap to permit the operator to
re-enter the hole for the duration of operations.

1.  Surface plugging of drill holes shall be accomplished
by:

1.11.  Setting a nonmetallic permaplug at a minimum of
five (5) feet below the surface, or returning the cuttings to the
hole and tamping the returned cuttings to within five (5) feet of
ground level.  The hole above the permaplug or tamped cuttings
will be filled with a cement plug.  If cemented casing is to be left
in place, a concrete surface plug is not required provided that a
permanent cap is secured on top of the casing.

1.12.  If the area is tilled farmland, a five (5) foot cement
plug must be placed above a permaplug or tamped cuttings so
that the top of the cement plug is a minimum of three (3) feet
below the ground surface.  The hole above the cement plug is to
be filled with soil.  If cemented casing is to be left in place, a
concrete surface plug is not required provided that a permanent
cap is secured on top of the casing.  The top of the casing and
cap must be a minimum of three (3) feet below the ground
surface.

2.  Drill holes that encounter water, oil, gas or other

potential migratory substances and are 2-1/2 inches or greater in
surface diameter shall be plugged in the subsurface to prevent
the migration of fluid from one strata to another. If water is
encountered, plugging shall be accomplished as outlined below:

2.11.  If artesian flow (i.e., water flowing to the surface
from the hole) is encountered during or upon cessation of
drilling, a cement plug shall be placed to prevent water from
flowing between geologic formations and at the surface.  The
cement mix should consist of API Class A or H cement with
additives as needed.  It should weigh at least 13.5 lbs./gal., and
be placed under the supervision of a person qualified in proper
drill hole cementing of artesian flow.  Artesian bore holes must
be plugged in the described manner, prior to removal of the
drilling equipment from the well site.  If the surface owner of
the land affected desires to convert an artesian drill hole to a
water well, the owner must notify the Division in writing
accepting responsibility for the ultimate plugging of the drill
hole.

2.12.  Holes that encounter significant amounts of
nonartesian water shall be plugged by:

2.12.111  Placing a 50 foot cement plug immediately above
and below the aquifer(s); or

2.12.112  Filling from the bottom up (through the drill
stem) with a high grade bentonite/water slurry mixture.  The
slurry shall have a Marsh funnel viscosity of at least 50 seconds
per quart prior to the adding of any cuttings.

R647-2-109.  Reclamation Practices.
The operator shall conform to the following practices while

conducting reclamation unless the Division grants a variance in
writing:

1.  Public Safety and Welfare - The operator shall minimize
hazards to the public safety and welfare following completion
of operations.  Methods to minimize hazards shall include but
not be limited to:

1.11.  The permanent sealing of shafts and tunnels;
1.12.  Appropriate disposal of trash, scrap metal and wood,

buildings, extraneous debris, and other materials incident to
mining;

1.13.  The plugging of drill, core, or other exploratory
holes as set forth in Rule R647-2-108;

1.14.  The posting of appropriate warning signs in
locations where public access to operations is readily available;

1.15.  The construction of berms, fences and/or barriers
above highwalls or other excavations when required by the
Division.

2.  Drainages - If natural channels have been affected by
exploration, then reclamation must be performed such that the
channels will be left in a stable condition with respect to actual
and reasonably expected water flow so as to avoid or minimize
future damage to the hydrologic system.

3.  Erosion Control - Reclamation shall be conducted in a
manner such that sediment from disturbed areas is adequately
controlled.  The degree of erosion control shall be appropriate
for the site-specific and regional conditions of topography, soil,
drainage, water quality or other characteristics.

4.  Deleterious Materials - All deleterious or potentially
deleterious material shall be safely removed from the site or left
in an isolated or neutralized condition such that adverse
environmental effects are eliminated or controlled.

5.  Land Use - The operator shall leave the on-site area in
a condition which is capable of supporting the postmining land
use.

6.  Slopes - Waste piles, spoil piles and fills shall be
regraded to a stable configuration and shall be sloped to
minimize safety hazards and erosion while providing for
successful revegetation.

7.  Highwalls - In surface mining and in open cuts for pads
or roadways, highwalls shall be reclaimed and stabilized by
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backfilling against them or by cutting the wall back to achieve
a slope angle of 45 degrees or less.

8.  Roads and Pads - On-site roads and pads shall be
reclaimed when they are no longer needed for operations.  When
a road or pad is to be turned over to the property owner or
managing agency for continuing use, the operator shall turn over
the property with adequate surface drainage structures and in a
condition suitable for continued use.

9.  Dams and Impoundments - Water impounding
structures shall be reclaimed so as to be self-draining and
mechanically stable unless shown to have sound hydrologic
design and to be beneficial to the postmining land use.

10.  Trenches and Pits - Trenches and small pits shall be
reclaimed.

11.  Structures and Equipment - Structures, rail lines, utility
connections, equipment, and debris shall be buried or removed.

12.  Topsoil Redistribution - After final grading, soil
materials shall be redistributed on a stable surface so as to
minimize erosion, prevent undue compaction and promote
revegetation.

13.  Revegetation - The species seeded shall include
adaptable perennial species that will grow on the site, provide
basic soil and watershed protection, and support the postmining
land use.

Revegetation shall be considered accomplished when:
13.11.  The revegetation has achieved 70 percent of the

premining vegetative ground cover.  If the premining vegetative
ground cover is unknown, the ground cover of an adjacent
undisturbed area that is representative of the premining ground
cover will be used as a standard.  Also, the vegetation has
survived three growing seasons following the last seeding,
fertilization or irrigation, unless such practices are to continue
as part of the postmining land use; or

13.12.  the Division determines that the revegetation work
has been satisfactorily completed within practical limits; where
reseeding has occurred and the vegetation has survived one
growing season, the reseeded area shall not be included for
purposes of determining whether future exploration or mining
operations involve a disturbed area of five acres or less.

R647-2-110.  Variance.
1.  The operator may request a variance from Rule R647-2-

107, 108, or 109, by submitting the following information,
which shall be considered by the Division on a site-specific
basis:

1.11.  The rule(s) as to which a variance is requested;
1.12.  The variance requested and description of the area

that would be affected by the variance;
1.13.  Justification for the variance;
1.14.  Alternate methods or measures to be utilized.
2.  A variance shall be granted if the alternative method or

measure proposed will be consistent with the Act.
3.  Any variance must be specifically approved by the

Division in writing.

R647-2-111.  Surety.
1.  After receiving notification that the notice of intention

is approved or complete, but prior to commencement of
operations, the operator must post a reclamation surety with the
Division.

1.11.  Failure to furnish and maintain reclamation surety
may, after notice and opportunity for a Board hearing, result in
a withdrawal of the notice of intention as provided for in Section
40-8-16.

2.  The Division will not require a separate surety where a
reclamation surety in a form and amount acceptable to the
Division is held by other governmental entities, provided that
the cost estimate is accurate and the Division is named as co-
beneficiary.  Cooperative Agreements may be developed and

entered into according to Section 40-8-22.
3.  As part of the review of the notice of intention, the

Division shall determine the required surety amount based on:
3.11.  Site-specific calculations or estimates by the

Division reflecting the cost the Division or a third party would
incur to reclaim the site;

3.12.  Site-specific calculations or estimates by the operator
reflecting the cost the Division or a third party would incur to
reclaim the site, if accurate and verifiable by the Division; or

3.13.  The average dollars per acre costs for reclamation for
similar operations, as determined by the Division, based upon
approved surety amounts for current large mining operations.

3.14.  In determining or verifying the amount of surety
under Sections 3.11 or 3.12, the Division shall use cost data
from current sureties for large mining operations, adjusted as
necessary to reflect the nature and scope of operations and
reclamation under the notice of intention.

4.  The operator shall submit a completed Reclamation
Contract (FORM MR-RC) with the required surety.  The form
and amount of the reclamation surety must be approved by the
Division.  Acceptable forms may include:

4.11.  A corporate surety bond from a surety company that
is licensed to do business in Utah, that is listed in "A.M. Best's
Key Rating Guide" at a rating of A- or better or a Financial
Performance Rating (FPR) of 8 or better, according to the "A.M.
Best's Guide".  All surety companies also will be continuously
listed in the current issue of the U.S. Department of the Treasury
Circular 570.  Operators who do not have a surety bond with a
company that meets the standards of subsection 4.11 will have
120 days from the date of Division notification after enactment
of the changes to subsection 4.11 to achieve compliance or face
enforcement action.  When the Division in the course of
examining surety bonds, notifies an operator that a surety
company guaranteeing its performance does not meet the
standards of subsection 4.11., the operator has 120 days after
notice from the Division by mail to correct the deficiency, or
face enforcement action;

4.12.  Federally-insured certificate of deposit payable to the
State of Utah, Division of Oil, Gas and Mining;

4.13.  Cash;
4.14.  An irrevocable letter of credit issued by a bank

organized to do business in the United States;
4.15.  Escrow accounts; and
4.16.  The Board may accept a written self-bonding

agreement in the case of operators showing sufficient financial
strength.

5.  Surety shall be required until such time as reclamation
is deemed complete by the Division.  The Division shall
promptly conduct an inspection when notified by the operator
that reclamation is complete.  The full release of surety shall be
evidence that the operator has reclaimed as required by the Act.

5.11.  A partial release of surety can be made by the
Division if it determines that a substantial phase or segment of
reclamation such as demolition, backfilling or regrading has
been successfully performed and the residual amount of retained
surety is determined to be adequate to insure completion of
reclamation.

R647-2-112.  Failure to Reclaim.
If the operator fails or refuses to conduct reclamation as

outlined in the complete notice of intention, and comply with
the requirements of R647-2-107, R647-2-108, or R647-2-109
the Board may, after notice and hearing, order that:

1.  Reclamation be conducted by the Division,
2.  The costs and expenses of reclamation, together with

costs of collection including attorney's fees, be recovered in a
civil action brought by the attorney general against the operator
in any appropriate court; and

3.  Any surety filed for this purpose be forfeited.  With
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respect to the surety filed with the Division, the Board shall
request the Attorney General to take the necessary legal action
to enforce and collect the amount of liability.  Where a
reclamation surety has been filed with other governmental
agencies, the Board shall notify such agency of the hearing
findings and seek forfeiture concurrence as necessary.

3.11.  The forfeited surety shall be used only for the
reclamation of land to which it relates, and any residual amount
returned.

R647-2-113.  Confidential Information.
Information provided in the notice of intention and in the

Mineral Exploration Progress Report (FORM MR-EPR) that
relates to the location, size, and nature of the mineral deposit,
shall be protected as confidential information by the Board and
the Division.  The information will not be a matter of public
record until a written release is received from the operator.

R647-2-114.  Revised Notice.
1.  Minor additions or changes in the location of

exploration operations do not require the submittal of a revised
notice of intention.  A new or revised Notice of Intention to
Conduct Exploration (FORM MR-EXP) letter must be
submitted when:

1.1.  The proposed additions or changes will occur outside
the originally designated legal subdivision; or

1.2.  For exploration operations under 5 acres the proposed
additions will cause the total unreclaimed surface disturbance to
increase by more than 1 acre or exceed 5 acres; or

1.3.  For exploration operations over 5 acres, the proposed
additions or changes will cause an increase in the area of
disturbance previously approved.

2.  In the event the Division or the operator determine at
the time a revision is submitted that the amount of the current
surety does not accurately reflect the potential cost to complete
reclamation at any particular point in time during the revised
exploration operations, the Division may undertake a
recalculation of the surety amount as provided in R647-2-111.3.
If the recalculated amount is greater than the amount of the
existing surety, the revised operations may not be implemented
until a revised surety is filed with the Division.

R647-2-115.  Reports.
On or before December 31st of the year of filing of a

Notice of Intention to Conduct Exploration (FORM MR-EXP)
the operator must submit a Mineral Exploration Progress Report
(FORM MR-EPR), which describes any unusual drilling
conditions, water encountered, hole plugging measures, and
reclamation activities conducted.

R647-2-116.  Practices and Procedures; Appeals.
The Administrative Procedures, as outlined in R647-5,

shall be applicable to minerals regulatory proceedings.

KEY:  minerals reclamation
February 23, 2006 40-8-1 et seq.
Notice of Continuation June 2, 2008
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R647.  Natural Resources; Oil, Gas and Mining; Non-Coal.
R647-3.  Small Mining Operations.
R647-3-101.  Filing Requirements and Review Procedures.

1.  Prior to commencement of operations, a Notice of
Intention to Commence Small Mining Operations (FORM MR-
SMO) containing all the required information must be filed with
and determined complete by the Division and the Division shall
have approved the form and amount of reclamation surety.  It is
recommended that the notice of intention be filed with the
Division at least thirty (30) days prior to the planned
commencement of operations.

2.  Within 15 days after receipt of a Notice of Intention, the
Division will review the proposal and notify the operator in
writing;

2.11.  That the notice of intention is complete and all
required information has been submitted; or,

2.12. That the notice of intention is incomplete, and
additional information as identified by the Division will be
required.

2.12.111.  The Division will review and respond to any
subsequent filings of information within 10 working days of
receipt.

3.  The Division will review and approve or disapprove:
3.11.  The form and amount of reclamation surety (R647-3-

111), and
3.12.  All variances requested from Rules R647-3-107,

108, and 109, regardless of the number of surface acres of
disturbance planned.

4.  The operator must notify the Division no later than 30
days after beginning small mining operations.

5.  A permittee's authorization under a notice of intention
to conduct small mining operations shall require the paying of
permit fees as authorized by the Utah Legislature.  The
procedures for paying the permit fees are as follows:

5.11.  The Division shall notify the operators of record
annually of the amount of permit fees authorized by the Utah
Legislature for

5.11.11.  Small Mining Operations (less than 5 disturbed
acres)

5.12.  Fees are due beginning July 31, 1998 and thereafter
annually, by the last Friday of July as authorized by the Utah
Legislature.

6.  A permittee may avoid payment of the fee by complying
with the following requirements:

6.11.  A permittee will notify the Division of a desire to
close out a notice of intention by checking the appropriate box
of the permit fees billing form.

6.12.  The permittee will then arrange with the Division for
an onsite inspection of the site to assure that all required
reclamation has been performed.  If an inspection reveals that an
area is not yet suitably reclaimed, then a new billing notice will
be issued and the permittee will be given 30 days from the date
of the onsite inspection to pay the fee.

R647-3-102.  Duration of the Notice of Intention.
The notice of intention, including any subsequent

amendments or revisions, shall remain in effect for the life of the
small mining operation.  However, the notice of intention may
be withdrawn, after notice and opportunity for Board hearing, in
the event of failure by the operator to pay permit fees required
by R647-3-101 or to maintain and update adequate reclamation
surety as required in R647-3-111.

R647-3-103.  Notice of Intention to Commence Small Mining
Operations.

The notice of intention shall address the requirements of
the following rules:

TABLE

     RULE #        SUBJECT

     R647-3-104    Operator(s), Surface and Mineral Owner(s)
     R647-3-105    Map
     R647-3-106    Operation Plan
     R647-3-107    Operation Practices
     R647-3-109    Reclamation Practices
     R647-3-110    Variance

R647-3-104.  Operator(s), Surface and Mineral Owner(s).
The notice of intention shall include the following general

information:
1.  The name, permanent mailing address, and telephone

number of the operator responsible for the small mining
operation and reclamation of the site.

2.  The name, and permanent mailing address of the surface
landowner(s) and mineral owner(s) of all land to be affected by
the mining operation.

3.  The federal mining claim number(s), lease number(s) or
permit number(s) of all mining claims, federal or state leases or
permits included in the land affected.

4.  A statement that the operator will conduct reclamation
as required by these rules.

R647-3-105.  Project Location and Map.
The notice of intention shall include a location map and an

operations map.  Each map shall be plotted at a scale to
accurately identify locational landmarks and operations details.

1.  The general location map shall be the scale of a USGS
7.5 minute series map or equivalent (1"=2000') and identify new
or existing access roads.

2.  The operations map (1"=200' or other scale as
determined necessary by the Division) shall identify:

2.11.  The area to be disturbed;
2.12.  The location of any existing or proposed operations

including access roads, drill holes, trenches, pits, shafts, cuts, or
other planned exploration activities; and

2.13.  Any adjacent previous disturbance for which the
operator is not responsible.

R647-3-106.  Operation Plan.
The operator shall provide a brief narrative description of

the proposed mining operation as part of the notice of intention.
The description should include the following information:

1.  A statement giving general details of the type or method
of mining operations proposed, and the type of minerals to be
mined;

2.  Estimated width and length of any new roads to be
constructed;

3.  An estimate of the total number of surface acres to be
disturbed by the mining operation.

4.  The amount of material (including mineral deposit,
topsoil, subsoil, overburden, waste rock, or core hole material)
to be extracted, moved, or proposed to be moved, relating to the
mining operation.

R647-3-107.  Operation Practices.
During operations, the operator shall conform to the

following practices unless the Division grants a variance in
writing:

1.  Public Safety and Welfare - The operator shall minimize
hazards to the public safety and welfare during operations.
Methods to minimize hazards shall include but not be limited to:

1.11.  The closing or guarding of shafts and tunnels to
prevent unauthorized or accidental entry in accordance with
MSHA regulations;

1.12.  The disposal of trash, scrap metal and wood, and
extraneous debris;

1.13.  The plugging or capping of drill, core, or other
exploratory holes as set forth in Rule R647-3-108.;

1.14.  The posting of appropriate warning signs in
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locations where public access to operations is readily available;
1.15.  The construction of berms, fences and/or barriers

above highwalls or other excavations when required by the
Division.

2.  Drainages - If natural channels are to be affected by the
mining operation, then the operator shall take appropriate
measures to avoid or minimize environmental damage.

3.  Erosion Control - Operations shall be conducted in a
manner such that sediment from disturbed areas is adequately
controlled.  The degree of erosion control shall be appropriate
for the site-specific and regional conditions of topography, soil,
drainage, water quality or other characteristics.

4.  Deleterious Materials - All deleterious or potentially
deleterious material shall be safely removed from the site or left
in an isolated or neutralized condition such that adverse
environmental effects are eliminated or controlled.

5.  Soils - Suitable soil material shall be removed and
stored in a stable condition where practical so as to be available
for reclamation.

6.  Concurrent Reclamation - During operations, disturbed
areas shall be reclaimed when no longer needed, except to the
extent necessary to preserve evidence of mineralization for proof
of discovery.  Areas which have been disturbed but are not
routinely or currently utilized shall be kept in a safe,
environmentally stable condition.

R647-3-108.  Hole Plugging Requirements.
Drill holes shall be properly plugged as soon as practical

and shall not be left unplugged for more than 30 days without
approval of the Division.  The procedures outlined below are
required for the surface and subsurface plugging of drill holes.
The Division may approve an alternate plan, if the operator can
prove to the satisfaction of the Division that another method will
provide adequate protection to the groundwater resources and
long term stability of the land.  Dry holes and nonartesian holes
which do not produce significant amounts of water may be
temporarily plugged with a surface cap to permit the operator to
re-enter the hole for the duration of the operations.

1.  Surface plugging of drill holes shall be accomplished
by:

1.11.  Setting a nonmetallic permaplug at a minimum of
five (5) feet below the surface, or returning the cuttings to the
hole and tamping the returned cuttings to within five (5) feet of
ground level.  The hole above the permaplug or tamped cuttings
will be filled with a cement plug.  If cemented casing is to be left
in place, a concrete surface plug is not required provided that a
permanent cap is secured on top of the casing.

1.12.  If the area is tilled farmland, a five (5) foot cement
plug must be placed above a permaplug or tamped cuttings so
that the top of the cement plug is a minimum of three (3) feet
below the ground surface.  The hole above the cement plug is to
be filled with soil.  If cemented casing is to be left in place, a
concrete surface plug is not required provided that a permanent
cap is secured on top of the casing.  The top of the casing and
cap must be a minimum of three (3) feet below the ground
surface.

2.  Drill holes that encounter water, oil, gas or other
potential migratory substances and are 2-1/2 inches or greater in
surface diameter shall be plugged in the subsurface to prevent
the migration of fluid from one strata to another. If water is
encountered, plugging shall be accomplished as outlined below:

2.11.  If artesian flow (i.e., water flowing to the surface
from the hole) is encountered during or upon cessation of
drilling, a cement plug shall be placed to prevent water from
flowing between geologic formations and at the surface.  The
cement mix should consist of API Class A or H cement with
additives as needed.  It should weigh at least 13.5 lbs./gal., and
be placed under the supervision of a person qualified in proper
drill hole cementing of artesian flow.  Artesian bore holes must

be plugged in the described manner, prior to removal of the
drilling equipment from the well site.  If the surface owner of
the land affected desires to convert an artesian drill hole to a
water well, he must notify the Division in writing that he accepts
responsibility for the ultimate plugging of the drill hole.

2.12.  Holes that encounter significant amounts of
nonartesian water shall be plugged by:

2.12.111.  Placing a 50 foot cement plug immediately
above and below the aquifer(s); or

2.12.112.  Filling from the bottom up (through the drill
stem) with a high grade bentonite/water slurry mixture.  The
slurry shall have a Marsh funnel viscosity of at least 50 seconds
per quart prior to the adding of any cuttings.

R647-3-109.  Reclamation Practices.
During reclamation, the operator shall conform to the

following practices unless the Division grants a variance in
writing:

1.  Public Safety and Welfare - The operator shall minimize
hazards to the public safety and welfare following completion
of operations.  Methods to minimize hazards shall include but
not be limited to:

1.11.  The permanent sealing of shafts and tunnels;
1.12.  The disposal of trash, scrap metal and wood,

buildings, extraneous debris, and other materials incident to
mining;

1.13.  The plugging of drill, core, or other exploratory
holes as set forth in Rule R647-3-108;

1.14.  The posting of appropriate warning signs in
locations where public access to operations is readily available;

1.15.  The construction of berms, fences and/or barriers
above highwalls or other excavations when required by the
Division.

2.  Drainages - If natural channels have been affected by
mining operations, then reclamation must be performed such
that the channels will be left in a stable condition with respect
to actual and reasonably expected water flow so as to avoid or
minimize future damage to the hydrologic system.

3.  Erosion Control - Reclamation shall be conducted in a
manner such that sediment from disturbed areas is adequately
controlled.  The degree of erosion control shall be appropriate
for the site-specific and regional conditions of topography, soil,
drainage, water quality or other characteristics.

4.  Deleterious Materials - All deleterious or potentially
deleterious material shall be safely removed from the site or left
in an isolated or neutralized condition such that adverse
environmental effects are eliminated or controlled.

5.  Land Use - The operator shall leave the on-site area in
a condition which is capable of supporting the postmining land
use.

6.  Slopes - Waste piles, spoil piles and fills shall be
regraded to a stable configuration and shall be sloped to
minimize safety hazards and erosion while providing for
successful revegetation.

7.  Highwalls - In surface mining and in open cuts for pads
or roadways, highwalls shall be reclaimed and stabilized by
backfilling against them or by cutting the wall back to achieve
a slope angle of 45 degrees or less.

8.  Roads and Pads - On-site roads and pads shall be
reclaimed when they are no longer needed for operations.  When
a road or pad is to be turned over to the property owner or
managing agency for continuing use, the operator shall turn over
the property with adequate surface drainage structures and in a
condition suitable for continued use.

9.  Dams and Impoundments - Water impounding
structures shall be reclaimed so as to be self-draining and
mechanically stable unless shown to have sound hydrologic
design and to be beneficial to the postmining land use.

10.  Trenches and Pits - Trenches and small pits shall be
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reclaimed.
11.  Structures and Equipment - Structures, rail lines, utility

connections, equipment, and debris shall be buried or removed.
12.  Topsoil Redistribution - After final grading, soil

materials shall be redistributed on a stable surface, so as to
minimize erosion, prevent undue compaction and promote
revegetation.

13.  Revegetation - The species seeded shall include
adaptable perennial species that will grow on the site, provide
basic soil and watershed protection, and support the postmining
land use.

Revegetation shall be considered accomplished when:
13.11.  The revegetation has achieved 70 percent of the

premining vegetative ground cover.  If the premining vegetative
ground cover of the disturbed area is unknown, then the ground
cover of an adjacent undisturbed area that is representative of
the premining conditions will be used as a standard.  Also, the
vegetation has survived three growing seasons following the last
seeding, fertilization or irrigation, unless such practices are to
continue as part of the postmining land use; or

13.12.  The Division determines that the revegetation work
has been satisfactorily completed within practical limits.

14.  Where reseeding has occurred and the vegetation has
survived one growing season, the reseeded area shall not be
included for purposes of determining whether a mining
operation is a small mining operation.

R647-3-110.  Variance.
1.  The operator may request a variance from Rule R647-3-

107, 108, or 109 by submitting the following information which
shall be considered by the Division on a site-specific basis:

1.11.  The rule(s) as to where a variance is requested;
1.12.  The variance requested and a description of the area

that would be affected by the variance;
1.13.  Justification for the variance;
1.14.  Alternate methods or measures to be utilized.
2.  A variance shall be granted if the alternative method or

measure proposed will be consistent with the Act.
3.  Any variance must be specifically approved by the

Division in writing.

R647-3-111.  Surety.
1.  After receiving notification that the notice of intention

is complete, but prior to commencement of operations, the
operator must post a reclamation surety with the Division.

1.11.  Failure to furnish and maintain reclamation surety
may, after notice and opportunity for Board hearing, result in a
withdrawal of the notice of intention as provided for in Section
40-8-16.

2.  The Division will not require a separate surety where a
reclamation surety in a form and amount acceptable to the
Division is held by other governmental entities, provided that
the cost estimate is accurate and the Division is named as co-
beneficiary.  Cooperative Agreements may be developed and
entered into according to Section 40-8-22.

3.  As part of the review of the notice of intention, the
Division shall determine the required surety amount based on:

3.11.  Site-specific calculations or estimates by the
Division reflecting the cost the Division or a third party would
incur to reclaim the site;

3.12.  Site-specific calculations or estimates by the operator
reflecting the cost the Division or a third party would incur to
reclaim the site, if accurate and verifiable by the Division; or

3.13.  The average dollars per acre costs for reclamation of
similar operations, as determined by the Division, based upon
approved surety amounts for current large mining operations.

3.14.  In determining or verifying the amount of surety
under Section 3.11 or 3.12, the Division shall use cost data from
current sureties for large mining operations, adjusted as

necessary to reflect the nature and scope of operations and
reclamation under the notice of intention.

4.  The operator shall submit a completed Reclamation
Contract (FORM MR-RC) with the required surety.  The form
and amount of the surety must be approved by the Division,
except as provided in subpart 4.16.  Acceptable forms may
include:

4.11.  A corporate surety bond from a surety company that
is licensed to do business in Utah, that is listed in "A.M. Best's
Key Rating Guide" at a rating of A- or better or a Financial
Performance Rating (FPR) of 8 or better, according to the "A.M.
Best's Guide".  All surety companies also will be continuously
listed in the current issue of the U.S. Department of the Treasury
Circular 570.  Operators who do not have a surety bond with a
company that meets the standards of subsection 4.11 will have
120 days from the date of Division notification after enactment
of the changes to subsection 4.11 to achieve compliance or face
enforcement action.  When the Division in the course of
examining surety bonds, notifies an operator that a surety
company guaranteeing its performance does not meet the
standards of subsection 4.11, the operator has 120 days after
notice from the Division by mail to correct the deficiency, or
face enforcement action;

4.12.  Federally-insured certificate of deposit payable to the
State of Utah, Division of Oil, Gas and Mining;

4.13.  Cash;
4.14.  An irrevocable letter of credit issued by a bank

organized to do business in the United States;
4.15.  Escrow accounts; and
4.16.  The Board may approve a written self-bonding

agreement in the case of operators showing sufficient financial
strength.

5.  Surety shall be required until such time as the Division
deems reclamation complete.  The Division will promptly
conduct an inspection when notified by the operator that
reclamation is complete.  The full release of surety shall be
evidence that the operator has reclaimed as required by the Act.

5.11.  A partial release of surety can be made by the
Division if it determines that a substantial phase or segment of
reclamation such as demolition, backfilling, regrading, or
vegetation establishment has been successfully performed and
the residual amount of retained surety is determined adequate to
insure completion.

6.  The amount of reclamation surety may be adjusted:
6.11.  As required by a revision in the Notice of Intention

under R647-3-115;
6.12.  As a result of a periodic review by the Division

conducted no more frequently than at 3 year intervals unless
agreed to by the operator, which shall take into account
inflation/deflation based upon an acceptable Costs Index; or

6.13.  At the request of the operator.
7.  Notwithstanding any other provision of these rules, for

operations where the surety is in the form of a Board-approved
agreement under Section 40-8-14(3), the Board shall retain the
sole authority over the release, partial release, revision or
adjustment of the surety amount, if any, which shall be in
accordance with the agreement and the Act.

R647-3-112.  Failure to Reclaim.
If the operator of a small mining operation fails or refuses

to conduct reclamation as required by the complete notice of
intention, and fails or refuses to comply with R647-3-107,
R647-3-108, or R647-3-109, the Board may, after notice and
hearing, order that:

1.  Reclamation be conducted by the Division; and
2.  The costs and expenses of reclamation, together with

costs of collection including attorney's fees, be recovered in a
civil action brought by the attorney general against the operator
in any appropriate court; and
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3.  Any surety filed for this purpose be forfeited.  With
respect to the surety filed with the Division, the Board shall
request the Attorney General to take the necessary legal action
to enforce and collect the amount of liability.  Where
reclamation surety has been filed with another governmental
agency, the Board shall notify such agency of the hearing
findings, and seek forfeiture concurrence as necessary.

3.11.  The forfeited surety shall be used only for the
reclamation of the land to which is relates, and any residual
amount returned.

R647-3-113.  Suspension or Termination of Operations.
1.  All mine operations are required to be maintained in a

safe, clean, and environmentally stable condition.  Active and
inactive operations must continue to submit annual reports
unless waived in writing by the Division.

2.  The operator need not notify the Division of the
temporary suspension of small mining operations.

3.  In the case of a termination or a suspension of mining
operations that has exceeded, or is expected to exceed two (2)
years, the operator shall, upon request, furnish the Division with
such data as it may require to evaluate the status of the small
mining operation, the status of compliance with these rules, and
the probable future status of the land affected.  Upon review of
such data, the Division will take such action as may be
appropriate.  The Division may grant an extended suspension
period if warranted.

4.  The operator shall give the Division prompt written
notice of a termination or suspension of small mining operations
expected to exceed five (5) years.  Upon receipt of notification
the Division shall, within 30 days, make an inspection of the
property.

5.  Small mining operations that have been approved for an
extended suspension period will be reevaluated on a regular
basis.  Additional interim reclamation or stabilization measures
may be required in order for a small mining operation to remain
in a continued state of suspension.  Reclamation of a small
mining operation may be required after five (5) years of
continued suspension.  The Division will require complete
reclamation of the mine site when the suspension period exceeds
10 years, unless the operator appeals to the Board prior to the
expiration of the 10-year period and shows good cause for a
longer suspension period.

R647-3-114.  Mine Enlargement.
Before enlarging a small mining operation beyond five (5)

acres of surface disturbance, the operator must file a Notice of
Intention to Commence Large Mining Operations (FORM MR-
LMO) and receive Division approval.

R647-3-115.  Revisions.
1.  Small mining operators are required to submit a revision

to the complete notice of intention when a significant change(s)
in the small mining operation occurs.  A revision can be made
by submitting a revised FORM MR-SMO (or similar form) and
indicating the portion(s) of the operation which is being revised.

2.  Division approval of a revision of small mining
operations is not required but the operational change may not be
implemented until the Division determines that the revised NOI
is complete.

3.  In the event the Division or the operator determine at
the time a revision is submitted that the amount of the current
surety does not accurately reflect the potential cost to complete
reclamation at any point in time during the revised small mining
operations, the Division may undertake a recalculation of the
surety amount as provided in R647-3-111.3.  If the recalculated
amount is greater than the amount of the existing surety, the
revised operations may not be implemented until a revised
surety is approved by the Division.

R647-3-116.  Transfer of a Notice of Intention.
If an operator wishes to transfer a small mining operation

to another party, an application form entitled, Transfer of Notice
of Intention - Small Mining Operations (FORM MR-TRS) must
be completed and filed with the Division.  The new mine
operator must post adequate reclamation surety and assume full
responsibility for all disturbances of the permitted operation.
The form and amount of surety must be approved by the
Division for the transfer to be complete.

R647-3-117.  Reports.
1.  On or before January 31 of each year, unless waived in

writing by the Division, each operator conducting small mining
operations must file an operations and progress report (FORM
MR-AR) describing its operations during the preceding calendar
year, including:

1.11.  The location of the operation and the number and
date of the applicable Notice of Intention;

1.12.  The gross amounts of ore and waste materials moved
during the year, as well as the disposition of such materials;

1.13.  New surface disturbances created during the year;
1.14.  The reclamation work performed during the year.
2.  The operator shall keep and maintain timely records

relating to his performance under the Act and still make these
records available to the Division upon request.

R647-3-118.  Practices and Procedures; Appeals.
The Administrative Procedures, as outlined in the R647-5

Rules, shall be applicable to minerals regulatory proceedings.

R647-3-119.  Confidential Information.
Information provided in the notice of intention relating to

the location, size, and nature of the mineral deposit, and marked
confidential by the operator, shall be protected as confidential
information by the Board and the Division.  The information
will not be a matter of public record until a written release is
received from the operator, or until the notice of intention is
terminated.

KEY:  minerals reclamation
February 23, 2006 40-8-1 et seq.
Notice of Continuation June 2, 2008
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R647.  Natural Resources; Oil, Gas and Mining; Non-Coal.
R647-4.  Large Mining Operations.
R647-4-101.  Filing Requirements and Review Procedures.

Prior to commencement of operations, a Notice of Intention
to Commence Large Mining Operations (FORM MR-LMO)
containing all the required information must be filed with and
approved by the Division and the Division shall have approved
the form and amount of reclamation surety.

1.  Within 30 days after receipt of a Notice of Intention, or
within 30 days after receipt of any subsequent submittal, the
Division will complete its review and notify the operator in
writing:

1.11.  That the notice of intention is complete; or
1.12.  That the notice of intention is incomplete, and that

additional information as identified by the Division will be
required.

2.  Within 30 days after receipt of the notice of intention or
within 30 days following the last action of the operator or
Division on the notice of intention, the Division shall reach a
tentative decision with respect to the approval or denial of the
notice of intention.

Notice of the tentative decision will then be published in
accordance with Rule R647-4-116.

3.  Division approval of the notice of intention and
execution of the Reclamation Contract (FORM MR-RC) by the
operator shall bind the Division and the operator in accordance
with the Act and implementing regulations; and, shall enable the
operator to conduct mining and reclamation activities in
accordance therewith.

4.  The operator must notify the Division within 30 days of
beginning mining operations.

5.  A permittee's retention of an approved notice of
intention shall require the paying of permit fees as authorized by
the Utah Legislature.  The procedures for paying the permit fees
are as follows:

5.11.  The Division shall notify the operators of record
annually of the amount of permit fees authorized by the Utah
Legislature for the following notices of intention.

5.11.11.  Large Mining Operations (less than 50 acres)
(fees calculated on the disturbed acreage permitted/bonded).

5.11.12.  Large Mining Operations (greater than 50 acres)
(fees calculated on the disturbed acreage permitted/bonded).

5.12.  Fees are due beginning July 31, 1998 and thereafter
annually, by the last Friday of July as authorized by the Utah
Legislature.

5.13.  A permittee may avoid payment of the fee by
complying with the following requirements:

5.13.11.  A permittee will notify the Division of a desire to
close out a notice of intention by checking the appropriate box
of the permit fees billing form.

5.13.12.  The permittee will then arrange with the Division
for an onsite inspection of the site to assure that all required
reclamation has been performed.  If an inspection reveals that an
area is not yet suitably reclaimed, then a new billing notice will
be issued and the permittee will be given 30 days from the date
of the onsite inspection to pay the fee.

R647-4-102.  Duration of the Notice of Intention.
The approved notice of intention, including any

subsequently approved amendments or revisions, shall remain
in effect for the life of the mine.  However, the Division may
review the permit and require updated information and
modifications when warranted.  Additionally, failure by the
operator to pay permit fees required by R647-4-101(5) or
maintain and update reclamation surety as required may, after
notice and opportunity for Board hearing result in a withdrawal
of the approved notice of intention.

R647-4-103.  Notice of Intention to Commence Large Mining

Operations.
The notice of intention shall address the requirements of

the following rules:

TABLE

     RULE #        SUBJECT

     R647-4-104    Operator(s), Surface and Mineral Owner(s)
     R647-4-105    Maps, Drawings and Photographs
     R647-4-106    Operation Plan
     R647-4-108    Hole Plugging Requirements
     R647-4-109    Impact Assessment
     R647-4-110    Reclamation Plan
     R647-4-112    Variance

R647-4-104.  Operator(s), Surface and Mineral Owner(s).
1.  The name, permanent mailing address, and telephone

number of the operator responsible for the mining operations
and reclamation of the site.

2.  The name, permanent mailing address, and telephone
number of the surface landowner(s) and mineral owner(s) of all
land to be affected by the operations.

3.  The federal mining claim number(s), lease number(s),
or permit number(s) of any mining claims, or federal or state
leases or permits included in the lands affected.

R647-4-105.  Maps, Drawings and Photographs.
1.  A topographic base map must be submitted with the

notice of intention.  The scale should be approximately 1 inch
= 2,000 feet, preferably a USGS 7.5 minute series or equivalent
topographic map where available.  The following information
shall be included on the map:

1.11.  Property boundaries of surface ownership of all
lands which are to be affected by the mining operations;

1.12.  Perennial streams, springs and other bodies of water,
roads, buildings, landing strips, electrical transmission lines,
water wells, oil and gas pipelines, existing wells, boreholes, or
other existing surface or subsurface facilities within 500 feet of
the proposed mining operations;

1.13.  Proposed route of access to the mining operations
from nearest publicly maintained highway. The map scale will
be appropriate to show access.

1.14.  Known areas which have been previously impacted
by mining or exploration activities within the proposed
disturbed area.

2. A surface facilities map shall be provided at a scale of
approximately 1" = 200' or other scale as determined necessary
by the Division.  The following information shall be included on
the surface facilities map:

2.11.  Proposed surface facilities, including but not limited
to buildings, stationary mining/processing equipment, roads,
utilities, power lines, proposed drainage control structures, and,
the location of topsoil storage areas, tailings or processed waste
facilities, disposal areas for overburden, solid and liquid wastes
and wastewater discharge treatment and containment facilities;

2.12.  A border clearly outlining the acreage proposed to be
disturbed by mining operations.

3.  The following maps, drawings or cross sections may be
required by the Division:

3.11.  Regraded Slopes to be left at steeper than 2h:1v;
3.12.  Plans, profiles and cross sections of roads, pads or

other earthen structures to be left as part of the postmining land
use;

3.13.  Water impounding structures with embankments
greater than 20 feet in height from the upstream toe of the
embankment or greater than 20 acre feet in storage capacity;

3.14.  Maps identifying surface areas which will be
disturbed by the operator but will not be reclaimed, such as
solid rock slopes, cuts, roads, or sites of buildings or surface
facilities to be left as part of the postmining land use;

3.15.  Sediment ponds, diversion channels, culvert size and
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locations, and other hydrologic designs and features to be
incorporated into the mining and reclamation plan;

3.16.  Baseline information maps and drawings including
soils, vegetation, watershed(s), geologic formations and
structure, contour and other such maps which may be required
for determination of existing conditions, operations, reclamation
and postmining land use;

3.17.  A reclamation activities and treatment map to
identify the location and the extent of the reclamation work to
be accomplished by the operator upon cessation of mining
operations.  This drawing shall be utilized to determine adequate
bonding and reclamation practices for the site;

3.18.  Other maps, plans, or cross sections as may
reasonably be required by the Division.

4.  The operator may submit photographs (prints) of the site
sufficient to show existing vegetation and surface conditions.
These photographs should show the general appearance and
condition of the land to be affected and should be clearly
marked as to the location, orientation and the date that the
pictures were taken.

5.  Copies of the underground and surface mine
development maps.

R647-4-106.  Operation Plan.
The operator shall provide a narrative description

referencing maps or drawings as necessary, of the proposed
operations including:

1.  Type of mineral(s) to be mined;
2.  Type of operations to be conducted, including the

mining/processing methods to be used on-site, and the
identification of any deleterious or acid forming materials
present or to be left on the site as a result of mining or mineral
processing;

3.  Estimated acreages proposed to be disturbed and/or
reclaimed annually or sequentially;

4.  A description of the nature of the materials to be mined
or processed including waste/overburden materials and the
estimated annual tonnages of ore and waste materials to be
mined;

5.  A description of existing soil types, including the
location and extent of topsoil or suitable plant growth material.
If no suitable soil material exists, an explanation of the
conditions shall be given;

6.  A description of the plan for protecting and redepositing
existing soils;

7.  A description of existing vegetative communities and
cover levels, sufficient to establish revegetation success
standards in accordance with Rule R647-4-111;

8.  Depth to groundwater, extent of overburden material
and geologic setting;

9.  Proposed location and size of ore and waste stockpiles,
tailings facilities and water storage/treatment ponds.

10.  Information regarding the amount of material
(including mineral deposit, topsoil, subsoil, overburden, waste
rock, or core hole material) extracted, moved or proposed to be
moved.

R647-4-107.  Operation Practices.
During operations, the operator shall conform to the

following practices unless the Division grants a variance in
writing:

1.  Public Safety and Welfare - The operator shall minimize
hazards to the public safety and welfare during operations.
Methods to minimize hazards shall include but not be limited to:

1.11.  The closing or guarding of shafts and tunnels to
prevent unauthorized or accidental entry in accordance with
MSHA regulations;

1.12.  The disposal of trash, scrap metal and wood, and
extraneous debris;

1.13.  The plugging or capping of drill, core, or other
exploratory holes as set forth in Rule R647-4-108;

1.14.  The posting of appropriate warning signs in
locations where public access to operations is readily available;

1.15.  The construction of berms, fences and/or barriers
above highwalls or other excavations when required by the
Division.

2.  Drainages - If natural channels are to be affected by the
mining operation, then the operator shall take appropriate
measures to avoid or minimize environmental damage.

3.  Erosion Control - Operations shall be conducted in a
manner such that sediment from disturbed areas is adequately
controlled.  The degree of erosion control shall be appropriate
for the site-specific and regional conditions of topography, soil,
drainage, water quality or other characteristics.

4.  Deleterious Materials - All deleterious or potentially
deleterious material shall be safely removed from the site or
kept in an isolated condition such that adverse environmental
effects are eliminated or controlled.

5.  Soils - Suitable soil material shall be removed and
stored in a stable condition where practical so as to be available
for reclamation.

6.  Concurrent Reclamation - During operations, disturbed
areas shall be reclaimed when no longer needed, except to the
extent necessary to preserve evidence of mineralization for
proof of discovery.  Areas which have been disturbed but are
not routinely or currently utilized shall be kept in a safe,
environmentally stable condition.

R647-4-108.  Hole Plugging Requirements.
Drill holes shall be properly plugged as soon as practical

and shall not be left unplugged for more than 30 days without
approval of the Division.  The procedures outlined below are
required for the surface and subsurface plugging of drill holes.
The Division may approve an alternate plan, if the operator can
prove to the satisfaction of the Division that another method
will provide adequate protection to the groundwater resources
and long term stability of the land.  Dry holes and nonartesian
holes which do not produce significant amounts of water may be
temporarily plugged with a surface cap to permit the operator to
re-enter the hole for the duration of operations.

1.  Surface plugging of drill holes shall be accomplished
by:

1.11.  Setting a nonmetallic permaplug at a minimum of
five (5) feet below the surface, or returning the cuttings to the
hole and tamping the returned cuttings to within five (5) feet of
ground level.  The hole above the permaplug or tamped cuttings
will be filled with a cement plug.  If cemented casing is to be
left in place, a concrete surface plug is not required provided
that a permanent cap is secured on top of the casing.

1.12.  If the area is tilled farmland, a five (5) foot cement
plug must be placed above a permaplug or tamped cuttings so
that the top of the cement plug is a minimum of three (3) feet
below the ground surface.  The hole above the cement plug is to
be filled with soil.  If cemented casing is to be left in place, a
concrete surface plug is not required provided that a permanent
cap is secured on top of the casing.  The top of the casing and
cap must be a minimum of three (3) feet below the ground
surface.

2.  Drill holes that encounter water, oil, gas or other
potential migratory substances and are 2-1/2 inches or greater in
surface diameter shall be plugged in the subsurface to prevent
the migration of fluid from one strata to another. If water is
encountered, plugging shall be accomplished as outlined below:

2.11.  If artesian flow (i.e., water flowing to the surface
from the hole) is encountered during or upon cessation of
drilling, a cement plug shall be placed to prevent water from
flowing between geologic formations and at the surface.  The
cement mix should consist of API Class A or H cement with
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additives as needed.  It should weigh at least 13.5 lbs./gal., and
be placed under the supervision of a person qualified in proper
drill hole cementing of artesian flow.  Artesian bore holes must
be plugged in the described manner, prior to removal of the
drilling equipment from the well site.  If the surface owner of
the land affected desires to convert an artesian drill hole to a
water well, he must notify the Division in writing that he accepts
responsibility for the ultimate plugging of the drill hole.

2.12.  Holes that encounter significant amounts of
nonartesian water shall be plugged by:

2.12.111  Placing a 50 foot cement plug immediately above
and below the aquifer(s); or

2.12.112  Filling from the bottom up (through the drill
stem) with a high grade bentonite/water slurry mixture.  The
slurry shall have a Marsh funnel viscosity of at least 50 seconds
per quart prior to the adding of any cuttings.

R647-4-109.  Impact Assessment.
The operator shall provide a general narrative description

identifying potential surface and/or subsurface impacts.  This
description will include, at a minimum:

1.  Projected impacts to surface and groundwater systems;
2.  Potential impacts to state and federal threatened and

endangered species or their critical habitats;
3.  Projected impacts of the mining operation on existing

soil resources;
4.  Projected impacts of mining operations on slope

stability, erosion control, air quality, and public health and
safety;

5.  Actions which are proposed to mitigate any of the above
referenced impacts.

R647-4-110.  Reclamation Plan.
Each notice of intention shall include a reclamation plan,

including maps or drawings as necessary, consisting of a
narrative description of the proposed reclamation including, but
not limited to:

1.  A statement of the current land use and the proposed
postmining land use for the disturbed area;

2.  A description of the manner and the extent to which
roads, highwalls, slopes, impoundments, drainages, pits and
ponds, piles, shafts and adits, drill holes, and similar structures
will be reclaimed;

3.  A detailed description of any surface facilities to be left
as part of the postmining land use, including but not limited to
buildings, utilities, roads, pads, ponds, pits and surface
equipment;

4.  A description of the treatment, location and disposition
of any deleterious or acid-forming materials generated and left
on-site, including a map showing the location of such materials
upon the completion of reclamation;

5.  A planting program as best calculated to revegetate the
disturbed area.

5.11.  Plans shall include, at a minimum, grading and/or
stabilization procedures, topsoil replacement, seed bed
preparation, seed mixture(s) and rate(s), and timing of seeding
(fall seeding is preferred timing);

5.12.  Where there is no original protective cover, an
alternate practical procedure must be proposed to minimize or
control erosion or siltation.

6.  A statement that the operator will conduct reclamation
as required by these rules.

R647-4-111.  Reclamation Practices.
During reclamation, the operator shall conform to the

following practices unless the Division grants a variance in
writing:

1.  Public Safety and Welfare - The operator shall minimize
hazards to the public safety and welfare following completion of

operations.  Methods to minimize hazards shall include but not
be limited to:

1.11.  The permanent sealing of shafts and tunnels;
1.12.  The disposal of trash, scrap metal and wood,

buildings, extraneous debris, and other materials incident to
mining;

1.13.  The plugging of drill, core, or other exploratory
holes as set forth in Rule R647-4-108;

1.14.  The posting of appropriate warning signs in
locations where public access to operations is readily available;

1.15.  The construction of berms, fences and/or barriers
above highwalls or other excavations when required by the
Division.

2.  Drainages - If natural channels have been affected by
mining operations, then reclamation must be performed such
that the channels will be left in a stable condition with respect
to actual and reasonably expected water flow so as to avoid or
minimize future damage to the hydrologic system.

3.  Erosion Control - Reclamation shall be conducted in a
manner such that sediment from disturbed areas is adequately
controlled.  The degree of erosion control shall be appropriate
for the site-specific and regional conditions of topography, soil,
drainage, water quality or other characteristics.

4.  Deleterious Materials - All deleterious or potentially
deleterious material shall be safely removed from the site or left
in an isolated or neutralized condition such that adverse
environmental effects are eliminated or controlled.

5.  Land Use - The operator shall leave the on-site area in
a condition which is capable of supporting the postmining land
use.

6.  Slopes - Waste piles, spoil piles and fills shall be
regraded to a stable configuration and shall be sloped to
minimize safety hazards and erosion while providing for
successful revegetation.

7.  Highwalls - In surface mining and in open cuts for pads
or roadways, highwalls shall be reclaimed and stabilized by
backfilling against them or by cutting the wall back to achieve
a slope angle of 45 degrees or less.

8.  Roads and Pads - On-site roads and pads shall be
reclaimed when they are no longer needed for operations.  When
a road or pad is to be turned over to the property owner or
managing agency for continuing use, the operator shall turn over
the property with adequate surface drainage structures and in a
condition suitable for continued use.

9.  Dams and Impoundments - Water impounding
structures shall be reclaimed so as to be self-draining and
mechanically stable unless shown to have sound hydrologic
design and to be beneficial to the postmining land use.

10.  Trenches and Pits - Trenches and small pits shall be
reclaimed.

11.  Structures and Equipment - Structures, rail lines,
utility connections, equipment, and debris shall be buried or
removed.

12.  Topsoil Redistribution - After final grading, soil
materials shall be redistributed on a stable surface, so as to
minimize erosion, prevent undue compaction and promote
revegetation.

13.  Revegetation - The species seeded shall include
adaptable perennial species that will grow on the site, provide
basic soil and watershed protection, and support the postmining
land use.

Revegetation shall be considered accomplished when:
13.11.  The revegetation has achieved 70 percent of the

premining vegetative ground cover.  If the premining vegetative
ground cover is unknown, the ground cover of an adjacent
undisturbed area that is representative of the premining ground
cover will be used as a standard.  Also, the vegetation has
survived three growing seasons following the last seeding,
fertilization or irrigation, unless such practices are to continue
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as part of the postmining land use; or
13.12.  The Division determines that the revegetation work

has been satisfactorily completed within practical limits.

R647-4-112.  Variance.
1.  The operator may request a variance from Rule R647-4-

107, 108, or 111, by submitting the following information which
will be considered by the Division on a site-specific basis:

1.11.  The rule(s) as to which a variance is requested;
1.12.  The variance requested and a description of the area

that would be affected by the variance;
1.13.  Justification for the variance;
1.14.  Alternate methods or measures to be utilized.
2.  A variance shall be granted if the alternative method or

measure proposed will be consistent with the Act.
3.  Any variance must be specifically approved by the

Division in writing.

R647-4-113.  Surety.
1.  After receiving notification that the notice of intention

has been approved, but prior to commencement of operations,
the operator shall provide the reclamation surety to the Division.
Failure to furnish and maintain reclamation surety may, after
notice and opportunity for Board hearing, result in a withdrawal
of the approved notice of intention as provided for in Section
40-8-16.

2.  The Division will not require a separate surety when a
reclamation surety in a form and amount acceptable to the
Division is held by other governmental entities, provided that
the cost estimate is accurate and the Division is named as co-
beneficiary.  Cooperative Agreements will be developed and
entered into according to Section 40-8-22.

3.  As part of the review of the notice of intention, the
Division shall determine the final amount of surety required to
reclaim the mine site.  The surety amount will be based upon (a)
the technical details of the approved mining and reclamation
plan, (b) the proposed post mining land use, and (c) projected
third party engineering and administrative costs to cover
Division expenses incurred under a bond forfeiture
circumstance.  An operator's surety estimate will be accepted if
it is accurate and verifiable.  The Division may accept surety
estimates based upon the Minerals Reclamation Program's
average dollars per acre reclamation costs, if comparable to site
specific cost estimates for similar operations.

4.  The operator shall submit a completed Reclamation
Contract (FORM MR-RC) with the required surety.  The form
and amount of the surety must be approved by the Division,
except as provided in subpart 4.16.  Acceptable forms may
include:

4.11.  A corporate surety bond from a surety company that
is licensed to do business in Utah, that is listed in "A.M. Best's
Key Rating Guide" at a rating of A- or better or a Financial
Performance Rating (FPR) of 8 or better, according to the "A.M.
Best's Guide".  All surety companies also will be continuously
listed in the current issue of the U.S. Department of the Treasury
Circular 570.  Operators who do not have a surety bond with a
company that meets the standards of subsection 4.11 will have
120 days from the date of Division notification after enactment
of the changes to subsection 4.11 to achieve compliance or face
enforcement action.  When the Division in the course of
examining surety bonds, notifies an operator that a surety
company guaranteeing its performance does not meet the
standards of subsection 4.11., the operator has 120 days after
notice from the Division by mail to correct the deficiency, or
face enforcement action;

4.12.  Federally-insured certificate of deposit payable to the
State of Utah, Division of Oil, Gas and Mining;

4.13.  Cash;
4.14.  An irrevocable letter of credit issued by a bank

organized to do business in the United States;
4.15.  Escrow accounts.
4.16.  The Board may approve a written self-bonding

agreement in the case of operators showing sufficient financial
strength.

5.  Surety shall be required until such time as reclamation
is deemed complete by the Division.  The Division shall
promptly conduct an inspection when notified by the operator
that reclamation is complete.  The full release of surety shall be
evidence that the operator has reclaimed as required by the Act.

5.11.  A partial release of surety can be made by the
Division if it determines that a substantial phase or segment of
reclamation such as demolition, backfilling, regrading or
vegetation establishment has been successfully performed and
the residual amount of retained surety is determined adequate to
insure completion of reclamation.

6.  The amount of reclamation surety may be adjusted:
6.11.  If required to address changes in the reclamation

plan due to an amendment or revision to the Notice of Intention
under R647-4-118 and R647-4-119;

6.12.  As the result of a periodic review by the Division
conducted no more frequently than at 5 year intervals unless
agreed to by the operator; which shall take into account
inflation/deflation based upon an acceptable Costs Index; or

6.13.  At the request of the operator.
7.  Notwithstanding any other provision of these rules, for

operations where the surety is in the form of a Board-approved
agreement under Section 40-8-14(3), the Board shall retain the
sole authority over the release, partial release, revision or
adjustment of the surety amount, if any, which shall be in
accordance with the agreement and the Act.

R647-4-114.  Failure to Reclaim.
If the operator fails or refuses to conduct reclamation as

outlined in the approved notice of intention, the Board may,
after notice and hearing, order that reclamation be conducted by
the Division and that:

1.  The costs and expenses of reclamation, together with
costs of collection including attorney's fees, be recovered in a
civil action brought by the attorney general against the operator
in any appropriate court; or

2.  Any surety filed for this purpose be forfeited.  With
respect to the surety filed with the Division, the Board shall
request the Attorney General to take the necessary legal action
to enforce and collect the amount of liability.  Where surety or
a bond has been filed with other governmental agencies, the
Board shall notify such agency of the hearing findings, and seek
forfeiture concurrence as necessary.

R647-4-115.  Confidential Information.
Information provided in the notice of intention relating to

the location, size, and nature of the mineral deposit, and marked
confidential by the operator, shall be protected as confidential
information by the Board and the Division.  The information
will not be a matter of public record until a written release is
received from the operator, or until the notice of intention is
terminated.

R647-4-116.  Public Notice and Appeals.
1.  Public notice will be deemed complete when the

following actions have been taken:
(1.)  A description of the disturbed area and the tentative

decision to approve or disapprove the notice of intention shall
be published by the Division in abbreviated form, one time only,
in all newspapers of general circulation published in the county
or counties where the land affected is situated, and in a daily
newspaper of general circulation in Salt Lake City, Utah.

(2.)  A copy of the abbreviated information and tentative
decision shall also be mailed by the Division to the zoning



UAC (As of July 1, 2008) Printed:  September 4, 2008 Page 331

authority of the county or counties in which the land affected is
situated and to the owner or owners of record of the land
affected, as described in the notice of intention.

2.  Any person or agency aggrieved by the tentative
decision may file a written protest with the Division, during the
public comment period identified in the notice, setting forth
factual reasons for the complaint.

3.  If no responsive written protests are received by the
Division within 30 days after the last date of publication, the
tentative decision of the Division on the notice of intention shall
be final and the operator will be so notified.

4.  If written objections of substance are received by the
Division during the public comment period, a hearing shall be
held before the Division in accordance with UCA 40-8-13,
following which hearing the Division shall issue its decision.

R647-4-117.  Notification of Suspension or Termination of
Operations.

1.  The operator need not notify the Division of the
temporary suspension of mining operations.

2.  In the case of a termination or a suspension of mining
operations that has exceeded, or is expected to exceed two (2)
years, the operator shall, upon request, furnish the Division with
such data as it may require to evaluate the status of the mining
operation, the status of compliance with these rules, and the
probable future status of the land affected.  Upon review of such
data, the Division will take such action as may be appropriate.
The Division may grant an extended suspension period if
warranted by a showing of good cause by the operator.

3.  The operator shall give the Division prompt written
notice of a termination or suspension of large mining operations
expected to exceed five (5) years.  Upon receipt of notification,
the Division shall, within 30 days, make an inspection of the
property.

4.  Large mining operations that have been approved for an
extended suspension period will be reevaluated on a regular
basis.  Additional interim reclamation or stabilization measures
may be required in order for a large mining operation to remain
in a continued state of suspension.  Reclamation of a large
mining operation may be required after five (5) years of
continued suspension.  The Division will require complete
reclamation of the mine site when the suspension period exceeds
10 years, unless the operator appeals to the Board prior to the
expiration of the 10-year period and shows good cause for a
longer suspension period.

R647-4-118.  Revisions.
1.  In order to revise a notice of intention, an operator shall

file a Notice of Intention to Revise Large Mining Operations
(FORM MR-REV).  This notice of intention will include all
information concerning the revision that would have been
required in the original notice of intention.

2.  A Notice of Intention to Revise Large Mining
Operations (FORM MR-REV) will be processed and considered
for approval by the Division in the same manner as an original
notice of intention.  The operator will be authorized and bound
by the requirements of the existing approved notice until the
revision is acted upon and any revised surety requirements are
satisfied.  Those portions of the approved notice of intention not
subject to the revision will not be subject to review under this
provision.

3.  Large mining operations which have a disturbed area of
five (5) acres or less may refile as a small mining operation.
Reclaimed areas must meet full bond release requirements
before they can be excluded from the disturbed acreage.

R647-4-119.  Amendments.
1.  An amendment is an insignificant change to the

approved notice of intention.  The Division will review the

change and make the determination of significance on a case-by-
case basis.

2.  A request for an amendment should be filed on the
Notice of Intention to Revise Large Mining Operations (FORM
MR-REV).  An amendment of a large mining operation requires
Division approval but does not require public notice.

R647-4-120.  Transfer of Notice of Intention.
If an operator wishes to transfer a mining operation to

another party, an application for Transfer of Notice of Intention
- Large Mining Operations (FORM MR-TRL), must be
completed and filed with the Division.  The new mine operator
will be required to post a new reclamation surety and must
assume full responsibility for continued mining operations and
reclamation.

R647-4-121.  Reports.
1.  On or before January 31 of each year, unless waived in

writing by the Division, each operator conducting large mining
operations must file an Annual Report of Mining Operations
(FORM MR-AR) describing its operations during the preceding
calendar year.  Form MR-AR, includes:

1.11.  The location of the operation and file number of the
approved notice of intention;

1.12.  The gross amounts of ore and waste materials moved
during the year, as well as the disposition of such materials;

1.13.  The reclamation work performed during the year and
new surface disturbances created during the year.

2.  The operator shall include an updated map depicting
surface disturbance and reclamation performed during the year,
prepared in accordance with Rule R647-4-105.

3.  The operator shall keep and maintain timely records
relating to his performance under the Act, and shall make these
records available to the Division upon request.

R647-4-122.  Practices and Procedures; Appeals.
The Administrative Procedures, as outlined in the R647-5

Rules, shall be applicable to minerals regulatory proceedings.

KEY:  minerals reclamation
February 23, 2006 40-8-1 et seq.
Notice of Continuation June 2, 2008
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R647.  Natural Resources; Oil, Gas and Mining; Non-Coal.
R647-5.  Administrative Procedures.
R647-5-101.  Formal and Informal Proceeding.

1.  Adjudicative proceedings which shall commence
formally before the Board in accordance with the "Rules of
Practice and Procedure Before the Board of Oil, Gas and
Mining", the R641 rules, include the following:  R647-2-112,
Failure to Reclaim, Forfeiture of Surety; R647-3-112, Failure to
Reclaim, Forfeiture of Surety; R647-3-113.5, Over 10-Year
Suspension; R647-4-114, Failure to Reclaim, Forfeiture of
Surety; R647-4-117.4, Over 10-Year Suspension.

2.  Adjudicative proceedings which shall commence
informally before the Division in accordance with this Rule
R647-5 include the following:  R647-2-101, Notice of Intent to
Commence Mining Operations; R647-2-102, Extension; R647-
2-107, Operation Practices; R647-2-108, Unplugged Over 30
Days/Alternative Plan; R647-2-109, Reclamation Practices
Variance; R647-2-109.13, Revegetation Approval; R647-2-110,
Variance, Revocation or Adjustment of Variance; R647-2-111,
Release of Surety; R647-2-114, New or Revised Notice of
Intention; R647-3-101, Notice of Intention to Commence Small
Mining Operations; R647-3-107, Operation Practices; R647-3-
108, Unplugged over 30 Days/Alternate Plan; R647-3-109,
Reclamation Practices Variance; R647-3-109.13, Revegetation
Approval; R647-3-110, Variance, Revocation, or Adjustment of
Variance; R647-3-111, Release of Surety; R647-3-113.1,
Waiver, Annual Report; R647-3-113.3 and R647-3-113.4,
Termination or Suspension; R647-3-113.5, Reevaluations,
Reclamation; R647-3-114, Mine Enlargement; R647-3-115,
Revisions; R647-3-117, Report Waiver; R647-4-101, Notice of
Intention to Commence Large Mining Operation; R647-4-102,
Updated Information or Modifications; R647-4-107, Operation
Practices; R647-4-108, Unplugged over 30 Days/Alternate Plan;
R647-4-111, Reclamation Practice, Variance; R647-4-111.13,
Revegetation Approval; R647-4-112, Variances, Revocation or
Adjustment; R647-4-113, Release of Surety; R647-4-117.3 and
R647-4-117.4, Termination or Suspension; R647-4-118,
Revisions; R647-4-119, Amendments; R647-4-121, Annual
Report, Waiver.

3.  Adjudicative proceedings which shall commence before
the Board but follow the procedures for the informal process in
this Rule R647-5 include the following:

R647-2-111, Surety, Form and Amount; R647-3-111,
Surety, Form and Amount; and R647-4-113, Surety, Form and
Amount.

R647-5-102.  Informal Process.
Adjudicative proceedings declared by these rules

hereinabove to commence in the informal phase shall be
processed according to Rule R647-5 et seq. below.  All other
requirements of the Mineral Rules shall apply when they
supplement these rules governing the informal phase and when
not in conflict with any of the rules of R647-5.  Notwithstanding
this, any longer time periods provided for in the Mineral Rules
shall apply.

R647-5-103.  Definitions.
Definitions as used in these rules may be found under

R647-1-106.

R647-5-104.  Commencement of Adjudicative Proceedings.
1.  Except for emergency orders described further in these

rules, all adjudicative proceedings that commence in the
informal phase shall be commenced by either:

1.11.  A Notice of Agency Action, if proceedings are
commenced by the Board or Division; or

1.12.  A Request for Agency Action, if proceedings are
commenced by persons other than the Board or Division.

2.  A Notice of Agency Action shall be filed and served

according to the following requirements:
2.11.  The Notice of Agency Action shall be in writing and

shall be signed on behalf of the Board if the proceedings are
commenced by the Board, or by or on behalf of the Division
Director if the proceedings are commenced by the Division.  A
Notice shall include:

2.11.111  The names and mailing addresses of all persons
to whom notice is being given by the Board or Division, and the
name, title, and mailing address of any attorney or employee
who has been designated to appear for the Board or Division;

2.11.112  The Division's file number or other reference
number;

2.11.113  The name of the adjudicative proceeding;
2.11.114  The date that the Notice of Agency Action was

mailed;
2.11.115  A statement that the adjudicative proceeding is

to be conducted informally according to the provisions of these
Rules and Sections 63G-4-202 and 63G-4-203 of the Utah Code
Annotated (1953, as amended), if applicable;

2.11.116  A statement that the parties may request an
informal hearing before the Division within ten (10) days of the
date of mailing or publication and that failure to make such a
request for hearing may preclude that party from any further
participation, appeal or judicial review in regard to the subject
adjudicative proceeding;

2.11.117  A statement of the legal authority and
jurisdiction under which the adjudicative proceeding is to be
maintained;

2.11.118  The name, title, mailing address, and telephone
number of the Division Director; and

2.11.119  A statement of the purpose of the adjudicative
proceeding and, to the extent known by the Division Director,
the questions to be decided.

2.12.  Unless waived, the Division shall:
2.12.111  Mail the Notice of Agency Action to each party

and any other person who has a right to notice under statute or
rule; and

2.12.112  Publish the Notice of Agency Action if required
by statute or by the Mineral Rules.

2.13.  All the listed adjudicative processes that commence
informally may be petitioned for by a person other than the
Division or Board.  That person's Request for Agency Action
shall be in writing and signed by the person invoking the
jurisdiction of the Division or by his or her attorney, and shall
include:

2.13.111  The names and addresses of all persons to whom
a copy of the Request for Agency Action is being sent;

2.13.112  A space for the Division's file number or other
reference number;

2.13.113  Certificate of mailing of the Request for Agency
Action;

2.13.114  A statement of the legal authority and
jurisdiction under which Division action is requested;

2.13.115  A statement of the relief or action sought from
the Division; and

2.13.116  A statement of the facts and reasons forming the
basis for relief or action.

2.14.  The person requesting the Division action shall use
the forms of the Division with the additional information
required by Rule R647-5-104.2.13 above.  The Division is
hereby authorized to codify said forms in conformance with this
rule.  Said forms shall be deemed a Request for Agency Action.
The person requesting agency action shall file the request with
the Division and shall, unless waived, send a copy by mail to
each person known to have a direct interest in the requested
agency action.

2.15.  In the case of a Request for Agency Action, the
Division shall, unless waived, ensure that notice by mail has
been promptly given to all parties, or by publication when
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required by statute or the Mineral Rules.  The written notice
shall:

2.15.111  Give the Division's file number or other reference
number;

2.15.112  Give the name of the proceeding;
2.15.113  Designate that the proceeding is to be conducted

informally according to the provisions of these Rules and
Section 63G-4-202 and 63G-4-203 of Utah Code Annotated
(1953, as amended), if applicable;

2.15.114  A statement that the parties may request an
informal hearing before the Division within ten (10) days of the
date of mailing or publication and that failure to make such a
request may preclude that party from any further participation,
appeal or judicial review in regard to the subject adjudicative
proceeding;

2.15.115  Give the name, title, mailing address, and
telephone number of the Division Director; and

2.15.116  If the purpose of the adjudicative proceeding is
to award a license or other privilege as to which there are
multiple competing applicants, the Division may, by rule or
order, conduct a single adjudicative proceeding to determine the
award of that license or privilege.

R647-5-105.  Conversion of Informal to Formal Phase.
1.  Any time before a final order is issued in any

adjudicative proceeding before the Division, the Division
Director may convert an informal adjudicative proceeding to a
formal adjudicative proceeding if:

1.11.  Conversion of the proceeding is in the public
interest; and

1.12.  Conversion of the proceeding does not unfairly
prejudice the rights of any party.

2.  An adjudicative proceeding which commences
informally shall also be processed formally if an appeal to the
Board is filed under the rules hereinbelow.  Such an appeal
changes the character of the adjudicative process to a contested
case which requires a formal hearing process before the Board
or its designated Hearing Examiner to best protect the interests
of the public as well as the parties involved.

R647-5-106.  Procedures for Informal Phase.
1.  A Request for Agency Action or Notice of Agency

Action shall be the method of commencement of an adjudicative
process as previously discussed in these rules.

2.  The mailing requirements of Rule R647-5-104.2.12.111
and R647-5-104.2.14, whichever is applicable, shall be met.

3.  The Notice of Agency Action shall be published in a
newspaper of general circulation likely to give notice to
interested persons when required by statute or by these Mineral
Rules.

4.  All notices required herein shall indicate the date of
publication or mailing and specify that any affected person may
file with the Division within ten (10) days of said date, a written
objection and request for informal hearing before the Division
and that failure to make such a request may preclude that person
from further participation, appeal or judicial review in regard to
the subject adjudicative proceeding.  Said ten (10) day period
shall be waived if the Division receives a waiver signed by those
entitled to notice under these rules.

5.  In any hearing, the parties named in the Notice of
Agency Action or in the Request for Agency action shall be
permitted to testify, present evidence, and comment on the
issues.

6.  Hearings will be held only after timely notice to all
parties.

7.  Discovery is prohibited, but the Division Director may
issue subpoenas or other orders to compel production of
necessary evidence.

8.  All parties shall have access to information contained in

the Division's files and to all materials and information gathered
in by investigation, or to the extent permitted by law.

9.  Intervention is prohibited, except where required by
federal statute or rule.

10.  All hearings shall be open to all parties.
11.  Within a reasonable time after the close of the hearing,

or after the parties' failure to request a hearing within said ten
(10) day period, the Division Director shall issue a written,
signed order that states the following:

11.11  The decision;
11.12  The reasons for the decision;
11.13  A notice of the right to appeal to the Board;
11.14  The time limits for filing an appeal.
12.  The Division Director's order shall be based on the

facts appearing in the Division's files and on the facts presented
in evidence at any hearings.

13.  Unless waived by the intended recipient of the order,
a copy of the Division Director's order shall be promptly mailed
to each of the parties.

14.  The Division may record any hearing.  Any party, at
his or her own expense, may have a reporter approved by the
Division prepare a transcript from the Division's record of the
hearing.

15.  Nothing in this section restricts or precludes any
investigative right or power given to the Division by another
statute.

16.  Default.  The Division Director may enter an order of
default against a party if the party fails to participate in the
adjudicative proceeding.  The order of default shall include a
statement of the grounds for default and shall be mailed to all
parties.  A defaulted party may seek to have the Division
Director set aside the default order and any order in the
adjudicative proceeding issued subsequent to the default order,
by following the procedures outlined in the Utah Rules of Civil
Procedure.  After issuing the order of default, the Division shall
conduct any further proceedings necessary to complete the
adjudicative proceeding without the participation of the party in
default and shall determine all issues in the adjudicative
proceeding, including those affecting the defaulting party.
Notwithstanding this, in an adjudicative proceeding that has no
parties other than the Division and the party in default, the
Division Director shall, after issuing the order of default,
dismiss the proceeding.

17.  Appeal of Division Order.  Any aggrieved party that
participated at a hearing before the Division or an applicant who
is aggrieved by a denial or approval with conditions, may file a
written appeal to the Board within ten (10) days of the issuance
of the order.  The written appeal shall be in the form of a
Request for Agency Action for a formal hearing before the
Board or its designated Hearing Examiner in conformance with
the Rules of Practice and Procedure before the Board of Oil,
Gas and Mining, and shall also state the grounds for the appeal
and the relief requested.

18.  Emergency Orders.  Notwithstanding the other
provisions of these rules, the Division Director or any member
of the Board is authorized to issue an emergency order without
notice and hearing in accordance with Section 40-8-6.  The
emergency order shall remain in effect no longer than until the
next regular meeting of the Board, or such shorter period of time
as shall be prescribed by statute.

18.11.  Prerequisites for Emergency Order.  The following
must exist to allow an emergency order:

18.11.111  The facts known to the Division Director or
Board member or presented to the Division Director or Board
member show that an immediate and significant danger of waste
or other danger to the public health, safety, or welfare exists;
and

18.11.112  The threat requires immediate action by the
Division Director or Board member.
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18.12.  Limitations.  In issuing its Emergency Order, the
Division Director or Board member shall:

18.12.111  Limit its order to require only the action
necessary to prevent or avoid the danger to the public health,
safety, or welfare;

18.12.112  Issue promptly a written order, effective
immediately, that includes a brief statement of findings of fact,
conclusions of law, and reasons for the Division Director's or
Board member's utilization of emergency adjudicative
proceedings;

18.12.113  Give immediate notice to the persons who are
required to comply with the order;

18.12.114  If the emergency order issued under this section
will result in the continued infringement or impairment of any
legal right or interest of any party, the Division shall commence
a formal adjudicative proceeding before the Board of Oil, Gas
and Mining.

R647-5-107.  Exhaustion of Administrative Remedies.
1.  Persons must exhaust their administrative remedies in

accordance with Section 63G-4-401, Utah Code Annotated
(1953, as amended), prior to seeking judicial review.

2.  In any informal proceeding before the Division, there is
an opportunity given to request an informal hearing before the
Division.  If a timely request is made, the Division will conduct
an informal hearing and issue a decision thereafter.  Only those
aggrieved parties that participated in any hearing or an applicant
who is aggrieved by a denial or an approval with conditions will
then be entitled to appeal such Division decision to the Board
within ten (10) days of issuance of the Division order.  Such
appeal shall be treated as a contested case which is processed as
a formal proceeding under the Rules of Practice and Procedure
before the Board of Oil, Gas and Mining.  Such rights to request
an informal hearing before the Division or to appeal the
Division order and have the matter be contested and processed
formally are available and adequate administrative remedies and
should be exercised prior to seeking judicial review.

R647-5-108.  Waivers.
Notwithstanding any other provision of these rules, any

procedural matter, including any right to notice or hearing, may
be waived by the affected person(s) by a signed, written waiver
in a form acceptable to the Division.

R647-5-109.  Severability.
In the event that any provision, section, subsection or

phrase of these rules is determined by a court or body of
competent jurisdiction to be invalid, unconstitutional, or
unenforceable, other remaining provisions, sections, subsections
or phrases shall remain in full force and effect.

R647-5-110.  Construction.
The Utah Administrative Procedures Act described in Title

63G, Chapter 4 of the Utah Code Annotated (1953, as amended)
shall supersede any conflicting provision of these rules.  These
rules should be construed to be in compliance with said Act.

R647-5-111.  Time Periods.
Nothing in these rules may be interpreted to restrict the

Division Director, for good cause shown, from lengthening or
shortening any time period prescribed herein.

KEY:  minerals reclamation
February 23, 2006 40-8-1 et seq.
Notice of Continuation June 2, 2008
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R651.  Natural Resources, Parks and Recreation.
R651-630.  Unsupervised Children.
R651-630-1.  Children under 16 must be Supervised.

Allowing children under 16 years of age to be unsupervised
within the park system is prohibited.

KEY:  parks
October 4, 1999 63-11-17(2)(b)
Notice of Continuation June 20, 2008
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R657.  Natural Resources, Wildlife Resources.
R657-53.  Amphibian and Reptile Collection, Importation,
Transportation and Possession.
R657-53-1.  Purpose and Authority.

(1)  Under Title 23, Wildlife Resources Code of Utah, this
rule governs the collection, importation, transportation,
possession, and propagation of amphibians and reptiles.

(2)  Nothing in this rule shall be construed as superseding
the provisions set forth in Title 23, Wildlife Resources Code of
Utah.  Any provision of this rule setting forth a criminal
violation that overlaps a section of that title is provided in this
rule only as a clarification or to provide greater specificity
needed for the administration of the provisions of this rule.

(3)  In addition to this rule, additional regulation is
provided in R657-40.  Where a more specific provision has been
adopted, that provision shall control.

(4)  Specific dates, species, areas, number of pre-authorized
certificates of registration, limits and other administrative details
which may change annually are published in the proclamation
of the Wildlife Board for amphibians and reptiles.

(5)  Amphibians and reptiles lawfully collected from wild
populations in Utah and thereafter possessed remain the
property of the state for the life of the animal pursuant to
Section 23-13-3.  The state does not assert ownership interest in
lawfully possessed, captive-bred amphibians and reptiles, but
does retain jurisdiction to regulate the importation, possession,
propagation and use of such animals pursuant to Title 23 of the
Utah Code and this rule.

(6)  This rule does not apply to division employees acting
within the scope of their assigned duties.

R657-53-2.  Definitions.
(1)  Terms used in this rule are defined in Section 23-13-2

and Subsection (2) through Subsection (29).
(2)  "Amphibian" means animals from the Class of

Amphibia, including hybrid species or subspecies of amphibians
and viable embryos or gametes of species or subspecies of
amphibians.

(3)  "Captive-bred" means any legally-obtained amphibian
or reptile, for which fertilization and birth occurred in captivity,
has spent its entire life in captivity, and is the offspring of
legally obtained progenitors.

(4)  "Certificate of registration" means a document issued
under the Wildlife Resources Code, or any other rule or
proclamation of the Wildlife Board granting authority to engage
in activities not covered by a license, permit or tag.

(5)  "Certificate of veterinary inspection" means an official
health authorization issued by an accredited veterinarian
required for the importation of an amphibian or reptile, as
provided in Rule R58-1.

(6)  "Collect" means to take, catch, capture, salvage, or kill
any free-roaming amphibian or reptile within Utah.

(7)  "Commercial use" means any activity through which a
person in possession of an amphibian or reptile:

(a)  receives any consideration for the amphibian or reptile
or for a use of the amphibian or reptile, including nuisance
control; or

(b)  expects to recover all or any part of the cost of keeping
the amphibian or reptile through selling, bartering, trading,
exchanging, breeding, or other use, including displaying the
amphibian or reptile for entertainment, advertisement, or
business promotion.

(8)  "Controlled species" means a species or subspecies of
amphibian or reptile that if taken from the wild, introduced into
the wild, or held in captivity, poses a possible significant
detrimental impact to wild populations, the environment, or
human health or safety, and for which a certificate of registration
is required.

(9)  "Den" means any place where reptiles congregate for

winter hibernation or brumation.
(10)  "Educational use" means the possession and use of an

amphibian or reptile for conducting educational activities
concerning wildlife and wildlife-related activities.

(11)  "Entry permit number" means a number issued by the
state veterinarian's office to a veterinarian signing a certificate
of veterinary inspection authorizing the importation of an
amphibian or reptile into Utah.

(12)  "Export" means to move or cause to move any
amphibian or reptile from Utah by any means.

(13)  "Import" means to bring or cause an amphibian or
reptile to be brought into Utah by any means.

(14)  "Legally obtained" means to acquire through
collection, trade, barter, propagation or purchase with
supporting written documentation, such as applicable certificate
of registration, collection permit, license, or sales receipt in
accordance with applicable laws.  Documentation must include
the date of the transaction; the name, address and phone number
of the person or organization relinquishing the animal; the
name, address and phone number of the person or organization
obtaining the animal; the scientific name of the animal acquired;
and a description of the animal.

(15)  "Native species" means any species or subspecies of
amphibian or reptile that historically occurred in Utah and has
not been introduced by humans or migrated into Utah as a result
of human activity.

(16)  "Naturalized species" means any species or
subspecies of amphibian or reptile that is not native to Utah but
has established a wild, self-sustaining population in Utah.

(17)  "Noncontrolled species" means a species or
subspecies of amphibian or reptile that if taken from the wild,
introduced into the wild, or held in captivity, poses no
significant detrimental impact to wild populations, the
environment, or human health or safety, and for which a
certificate of registration is not required, unless otherwise
specified.

(18)  "Nonnative species" means a species or subspecies of
amphibian or reptile that is not native to Utah and has not
established a wild, self-sustaining population in Utah.

(19)  "Personal use" means the possession and use of an
amphibian or reptile for a hobby or for its intrinsic pleasure and
where no consideration for the possession or use of the animal
is received by selling, bartering, trading, exchanging, breeding,
or any other use.

(20)  "Possession" means to physically retain or to exercise
dominion or control over an amphibian or reptile.

(21)  "Pre-authorized certificate of registration" means a
certificate of registration that:

(a)  meets the criteria established in Subsection R657-53-
11(1)

(b)  has been approved by the division; and
(c)  is available for issuance.
(22)  "Prohibited species" means a species or subspecies of

amphibian or reptile that if taken from the wild, introduced into
the wild, or held in captivity, poses a significant detrimental
impact to wild populations, the environment, or human health
or safety, and for which a certificate of registration shall only be
issued in accordance with Sections R657-53-23(1)(a) or R657-
53-19.

(23)  "Propagation" means the mating of a male and female
amphibian or reptile in captivity.

(24)  "Reptile" means animals from the Class of Reptilia,
including hybrid species or subspecies of reptiles and viable
embryos or gametes of species or subspecies of reptiles.

(25)  "Scientific use" means the possession and use of an
amphibian or reptile for conducting bona fide scientific research
that is directly or indirectly beneficial to wildlife or the general
public.

(26)  "Transport" means to be moved or cause to be moved,
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any amphibian or reptile within Utah by any means.
(27)  "Turtle" means all animals commonly known as

turtles, tortoises and terrapins, and all other animals of the Order
Testidunata, Class Reptilia.

(28)  "Wild population" means native or naturalized
amphibians or reptiles living in nature including progeny from
a gravid female where fertilization occurred in the wild and birth
occurred within six months of collection.

(29)  "Wildlife Registration Office" means the division
office in Salt Lake City responsible for processing applications
and issuing certificates of registration.

R657-53-3.  Liability.
(1)(a)  Any person who accepts a certificate of registration

assumes all liability and responsibility for the collection,
importation, transportation, and possession of the authorized
amphibian or reptile and for any other activity authorized by the
certificate of registration.

(b)  To the extent provided under the Utah Governmental
Immunity Act, the division shall not be liable in any civil action
for:

(i)  any injury, disease, or damage caused by or to any
animal, person, or property as a result of any activity authorized
under this rule or a certificate of registration; or

(ii)  the issuance, denial, suspension, or revocation of or by
the failure or refusal to issue, deny, suspend, or revoke any
certificate of registration or similar authorization.

(2)  It is the responsibility of any person who obtains a
certificate of registration to read, understand and comply with
this rule and all other applicable federal, state, county, city, or
other municipality laws, regulations, and ordinances governing
amphibians or reptiles.

R657-53-4.  Animal Welfare.
(1)  Any amphibian or reptile held in possession under the

authority of a certificate of registration shall be maintained
under humane and healthy conditions, including humane
handling, care, confinement, transportation, and feeding of the
amphibian or reptile.

(2)  Adequate measures must be taken for the protection of
the public when handling, confining, or transporting any
amphibian or reptile.

R657-53-5.  Collection, Importation, and Possession of
Threatened and Endangered Species.

(1)  Any amphibian or reptile listed by the U.S. Fish and
Wildlife Service as endangered or threatened pursuant to the
federal Endangered Species Act is prohibited from collection,
importation, possession, or propagation except:

(a)  The division may authorize the collection, importation,
possession, or propagation of a threatened or endangered species
under the criteria set forth in this rule for controlled species
where the U.S Fish and Wildlife Service has issued a permit or
otherwise authorized the particular activity; or

(b)  A person may import, possess, transfer, or propagate
captive-bred eastern indigo snakes (Drymarchon couperi)
without a certificate of registration where the U.S. Fish and
Wildlife Service has issued a permit or otherwise authorized the
particular activity.

R657-53-6.  Release of an Amphibian or Reptile to the Wild
-- Capture or Disposal of Escaped Wildlife.

(1)  Pursuant to Section 23-13-14, a person may not release
from captivity any amphibian or reptile without first obtaining
authorization from the division.

(2)(a)  Any peace officer, division representative, or
authorized animal control officer may seize or dispose of any
live amphibian or reptile that escapes from captivity.

(b)  The division may retain custody of any recaptured

amphibian or reptile until the costs of recapture or care have
been paid by its owner or keeper.

R657-53-7.  Inspection of Documentation.
A conservation officer or any other peace officer may

require any person engaged in activities covered by this rule to
exhibit any documentation related to activities covered by this
rule, including certificates of registration, permits, certificates
of veterinary inspection, certification, bills of sale, or proof of
ownership or legal possession.

R657-53-8.  Certificate of Registration Required.
(1)(a)  A person shall obtain a certificate of registration

before collecting, importing, transporting, possessing, or
propagating any amphibian or reptile or their parts as provided
in rule and the proclamations of the Wildlife Board for
amphibians and reptiles, except as otherwise provided by the
Wildlife Board or rules of the Wildlife Board.

(b)  A certificate of registration is not required:
(i)  to collect, import, transport, or possess any amphibian

or reptile classified as noncontrolled, except as provided in
Subsections R657-53-26(1)(c), R657-53-27(5) and R657-53-
28(7); or

(ii)  to export any species or subspecies of amphibian or
reptile from Utah, provided that the amphibian or reptile is held
in legal possession and importation into the destination state is
lawful.

(c)  An application for an amphibian or reptile classified as
prohibited shall not be accepted by the division without
providing written justification describing how the applicant's
proposed collection, importation, or possession of the
amphibian or reptile meets the criteria provided in Subsections
R657-53-23(1)(a), R657-53-24(c)(i) or R657-53-19.

(d)  Pre-authorized certificates of registration may be
issued for collection and the resulting possession of amphibians
and reptiles classified as controlled for collection pursuant to
R657-53-13.

(2)(a)  Certificates of registration expire as designated on
the certificate of registration.

(b)  Certificates of registration are not transferable.
(c)  If the holder of a certificate of registration is a

representative of an institution, organization, business, or
agency, the certificate of registration shall end upon the
representative's discontinuation of association with that entity.

(d)  Certificates of registration do not provide the holder
with any rights of succession and any certificate of registration
issued to a business or organization shall be void upon the
termination of the business or organization or upon bankruptcy
or transfer.

(3)  The issuance of a certificate of registration
automatically incorporates within its terms the conditions and
requirements of this rule specifically governing the activity for
which the certificate of registration is issued.

(4)  In addition to this rule, the division may impose
specific requirements on the holder of the certificate of
registration necessary for the safe and humane handling and care
of the amphibian or reptile.

(5)(a)  Upon or before the expiration date of a certificate of
registration, the holder must renew an existing or apply for a
new certificate of registration to continue the activity.

(b)  The division shall use the criteria provided in Section
R657-53-11 in determining whether to issue a certificate of
registration.

(c)  If an application is not made by the expiration date, a
live or dead amphibian or reptile held in possession under the
expired certificate of registration shall be considered unlawfully
held.

(d)  If an application for a new certificate of registration is
submitted before the expiration date, the existing certificate of
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registration shall remain valid while the application is pending.
(6)  Failure to submit timely, accurate, or valid reports as

required under this rule or the certificate of registration may
disqualify a person from obtaining a new certificate of
registration.

(7)  A certificate of registration may be suspended as
provided in Section 23-19-9 and Rule R657-26.

R657-53-9.  Application Procedures -- Fees.
(1)(a)  Applications for certificates of registration are

available from, and must be submitted to, the Wildlife
Registration Office in Salt Lake City or any regional division
office.

(b)  The application may require up to 45 days for review
and processing.

(c)  Applications that are incomplete, completed
incorrectly, or submitted without the appropriate fee or other
required information may be returned to the applicant.

(2)(a)  Legal tender in the correct amount must accompany
the application.

(b)  The certificate of registration fee includes a
nonrefundable handling fee.

(c)  Fees may be waived for wildlife rehabilitation,
educational or scientific activities, or for state or federal
agencies upon request if, in the opinion of the division, the
activity is significantly beneficial to the division, wildlife, or
wildlife management.

R657-53-10.  Retroactive Effect on Possession.
(1)  A person lawfully possessing an amphibian or reptile

prior to the effective date of any species reclassification may
receive a certificate of registration from the division for the
continued possession of that amphibian or reptile where the
amphibian or reptile's classification has changed hereunder from
noncontrolled to controlled or prohibited, or from controlled to
prohibited.

(2)  The certificate of registration shall be obtained within
six months of the reclassification, or possession of the
amphibian or reptile thereafter shall be unlawful.

(3)  The certificate of registration for a species where the
classification has changed from noncontrolled to controlled shall
be issued for the life of the animal.

(4)  The certificate of registration for a species where the
classification has changed from noncontrolled or controlled to
prohibited shall be renewed annually for the life of the animal.

(5)  The division may require annual reporting.

R657-53-11.  Issuance Criteria.
(1)  The following factors shall be considered before the

division may issue a certificate of registration:
(a)  the health, welfare, and safety of the public;
(b)  the health, welfare, safety, and genetic integrity of

wildlife and other animals; and
(c)  ecological and environmental impacts.
(2)  In addition to the criteria provided in Subsection (1),

the division shall use the following criteria for the issuance of a
certificate of registration for a scientific use of an amphibian or
reptile:

(a)  the validity of the objectives and design;
(b)  the likelihood the project will fulfill the stated

objectives;
(c)  the applicant's qualifications to conduct the research,

including the requisite education or experience;
(d)  the adequacy of the applicant's resources to conduct the

study; and
(e)  whether the scientific use is in the best interest of the

amphibian or reptile, wildlife management, education, or the
advancement of science without unnecessarily duplicating
previously documented scientific research.

(3)  In addition to the criteria provided in Subsection (1),
the division may use the following criteria for the issuance of a
certificate of registration for an educational use of an amphibian
or reptile:

(a)  the objectives and structure of the educational
program; and

(b)  whether the applicant has written approval from the
appropriate official if the activity is conducted in a school or
other educational facility.

(4)  The division may deny issuing or reissuing a certificate
of registration to any applicant, if:

(a)  the applicant has violated any provision of Title 23,
Utah Wildlife Resources Code, Administrative Code R657, a
certificate of registration, an order of the Wildlife Board or any
other law that, when considered with the functions and
responsibilities of collecting, importing, possessing or
propagating an amphibian or reptile, bears a reasonable
relationship to the applicant's ability to safely and responsibly
carry out such activities;

(b)  the applicant has previously been issued a certificate
of registration and failed to submit any report or information
required by this rule, the division, or the Wildlife Board; or

(c)  the applicant misrepresented or failed to disclose
material information required in connection with the
application.

(d)  The division may deny issuing or renewing a certificate
of registration to an applicant where holding the amphibian or
reptile at the proposed location violates federal, state or local
laws.

(5)  If an application is denied, the division shall provide
the applicant with written notice of the reasons for denial.

(6)  An appeal of the denial of an application may be made
as provided in Section R657-53-20.

R657-53-12.  Amendment to Certificate of Registration.
(1)(a)  If material circumstances change, requiring a

modification of the terms of the certificate of registration, the
holder may request an amendment by submitting written
justification and supporting information.

(b)  The division may amend the certificate of registration
or deny the request based on the criteria for initial applications
provided in Section R657-53-11, and, if the request for an
amendment is denied, shall provide the applicant with written
notice of the reasons for denial.

(c)  The division may charge a fee for amending the
certificate of registration.

(d)  An appeal of a request for an amendment may be made
as provided in Section R657-53-20.

(2)  The division reserves the right to amend any certificate
of registration for good cause upon notification to the holder
and written findings of necessity.

(3)(a)  Each holder of a certificate of registration shall
notify the division within 30 days of any change in mailing
address.

(b)  An amphibian or reptile or activities authorized by a
certificate of registration may not be held at any location not
specified on the certificate of registration without prior written
permission from the division.

R657-53-13.  Pre-authorized Certificates of Registration for
Personal Use.

(1)  Pre-authorized certificates of registration may only be
issued for collection and the resulting possession for personal
use of amphibians and reptiles classified as controlled for
collection, as provided in this rule and the proclamation of the
Wildlife Board.

(2)  Pre-authorized certificates of registration shall be held
to all conditions established in R657-53-8.

(3)(a)  The criteria established in R657-53-11(1) shall be
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utilized to determine if pre-authorized certificates of registration
shall be approved and issued.

(b)  The criteria shall be applied to all amphibians and
reptiles classified as controlled for collection.

(c)  Pre-authorized certificates of registration shall be
approved and issued only when the R657-53-11(1) criteria have
been evaluated by the division and issuance found consistent
with the criteria.

(4)(a)  Applications for pre-authorized certificates of
registration are available from, and must be submitted to, the
Wildlife Registration Office in Salt Lake City.

(i)  Applications for pre-authorized certificates of
registration shall be accepted during the second full week of
January and must be received by the Salt Lake Office by 5 p.m.
Friday of that week.

(ii)  Applications received before the second full week in
January will not be accepted.

(iii)  If necessary, a drawing will be held for those species
that have more applications than available pre-authorized
certificates of registration.

(iv)  Remaining pre-authorized certificates of registration
will be available after the second full week of January on a first-
come, first-served basis.

(v)  A person may not apply for or obtain more than one
pre-authorized certificate of registration for each available
species in a calendar year.

(vi)  If available, pre-authorized certificates of registration
shall be issued within five business days beginning the Monday
after the second full week in January.

(vii)  Applications that are incomplete, completed
incorrectly, or submitted without the appropriate fee or other
required information may be rejected.

(b)(i)  Legal tender in the correct amount must accompany
the application.

(ii)  The pre-authorized certificate of registration fee
includes a nonrefundable handling fee.

(c)  Applications for pre-authorized certificates of
registration may be denied as provided in R657-53-11(4).

(5)(a)  Pre-authorized certificates of registration are not
transferable, nor may they be amended to change collection area,
species, bag limits, or dates.

(b)  A holder of a pre-authorized certificate of registration
shall notify the division within 30 days of any change in mailing
address.

(c)  An amphibian or reptile, or activities authorized by a
certificate of registration may not be held or conducted at any
location not specified on the certificate of registration without
prior written permission from the division.

(6)  Specific dates, species, areas, number of pre-authorized
certificates of registration approved, and bag limits shall be
published in the proclamation of the Wildlife Board for
amphibians and reptiles.

(7)(a)  Holders of a pre-authorized certificate of registration
must report collection success or lack thereof to the division
before the expiration date of the pre-authorized certificate of
registration.

(b)  The division shall issue a possession certificate of
registration for the amphibian or reptile collected under the pre-
authorized certification of registration for the life of the animal.

(c)  Annual reporting to the division on the status of the
animal is required or the possession certificate of registration
becomes invalid.

R657-53-14.  Records and Reports.
(1)(a)  From the date of issuance of the certificate of

registration, the holder shall maintain complete and accurate
records of any taking, possession, transportation, propagation,
sale, purchase, barter, or importation pursuant to applicable
sections of this rule or the certificate of registration.

(b)  Records must be kept current and shall include the
names, phone numbers, and addresses of persons with whom
any amphibian or reptile has been sold, bartered, or otherwise
transferred or received, and the dates of the transactions.

(c)  The records required under this section must be
maintained for five years from the expiration date of the
certificate of registration.

(2)  Reports of activity must be submitted to the Wildlife
Registration Office as specified on the certificate of registration.

R657-53-15.  Transfer of Possession.
(1)  Any person who lawfully possesses an amphibian or

reptile classified as prohibited or controlled may transfer
possession of that amphibian or reptile only to a person who has
first applied for and obtained a certificate of registration for that
amphibian or reptile from the division, except as provided in
Subsection (3).

(2)  The division may issue a certificate of registration
granting the transfer and possession of an amphibian or reptile
only if the applicant/transferee meets the issuance criteria
provided in Section R657-53-11.

(3)  Upon the death of a certificate of registration holder,
a legally-obtained and possessed amphibian or reptile may pass
to a successor, and a certificate of registration will be issued to
the successor provided the amphibian or reptile poses no
detrimental impact to community safety and the successor is
qualified to handle the amphibian or reptile.

R657-53-16.  Violations.
(1)  Any violation of this rule is a class C misdemeanor, as

provided in Section 23-13-11.
(2)  Nothing in this rule shall be construed to supersede

any provision of Title 23, Wildlife Resources Code of Utah
which establishes a penalty greater than a class C misdemeanor.
Any provision of this rule which overlaps a provision of that
title is intended only as a clarification or to provide greater
specificity needed for the administration of the provisions of
this rule.

R657-53-17.  Certification Review Committee.
(1)  The division shall establish a Certification Review

Committee which shall be responsible for:
(a)  reviewing:
(i)  petitions to reclassify species and subspecies of

amphibians or reptiles;
(ii)  appeals of certificates of registration; and
(iii)  requests for variances to this rule; and
(b)  making recommendations to the Wildlife Board.
(2)  The committee shall consist of the following

individuals:
(a)  the director or the director's designee who shall

represent the director's office and shall act as chair of the
committee;

(b)  the chief of the Aquatic Section;
(c)  the chief of the Wildlife Section;
(d)  the chief of the Administrative Services Section;
(e)  the chief of the Law Enforcement Section;
(f)  the state veterinarian or his designee; and
(g)  a person designated by the Department of Health.
(3)  The division shall require a fee for the submission of

a request provided in Section R657-53-18 and R657-53-19.

R657-53-18.  Request for Species Reclassification.
(1)  A person may make a request to change the

classification of a species or subspecies of amphibian or reptile
provided in this rule.

(2)  A request for reclassification must be made to the
Certification Review Committee by submitting an application
for reclassification.
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(3)(a)  The application shall include:
(i)  the petitioner's name, address, and phone number;
(ii)  the species or subspecies for which the application is

made;
(iii)  the name of all interested parties known by the

petitioner;
(iv)  the current classification of the species or subspecies;
(v)  a statement of the facts and reasons forming the basis

for the reclassification; and
(vi)  copies of scientific literature or other evidence

supporting the change in classification.
(b)  In addition to the information required under

Subsection (a), the petitioner must provide any information
requested by the committee necessary to formulate a
recommendation to the Wildlife Board.

(4)(a)  The committee shall, within a reasonable time,
consider the request for reclassification and shall submit its
recommendation to the Wildlife Board.

(b)  The committee shall send a copy of its
recommendation to the petitioner and other interested parties
specified on the application.

(5)(a)  At the next available Wildlife Board meeting the
Wildlife Board shall:

(i)  consider the committee recommendation; and
(ii)  any information provided by the petitioner or other

interested parties.
(b)  The Wildlife Board shall approve or deny the request

for reclassification based on the issuance criteria provided in
Section R657-53-11(1).

(6)  A change in species classification shall be made in
accordance with Title 63G, Chapter 4, Administrative
Rulemaking Act.

(7)  A request for species reclassification shall be
considered a request for agency action as provided in Subsection
63G-4-201(3) and Rule R657-2.

R657-53-19.  Request for Variance.
(1)  A person may make a request for a variance to this rule

for the collection, importation, propagation, or possession of an
amphibian or reptile classified as prohibited under this rule by
submitting a request for variance to the Certification Review
Committee.

(2)(a)  A request for variance shall include the following:
(i)  the name, address, and phone number of the person

making the request;
(ii)  the species or subspecies of the amphibian or reptile

and associated activities for which the request is made; and
(iii)  a statement of the facts and reasons forming the basis

for the variance.
(b)  In addition to the information required under

Subsection (a), the person making the request must provide any
information requested by the committee necessary to formulate
a recommendation to the Wildlife Board.

(3)  The committee shall, within a reasonable time,
consider the request and shall submit its recommendation to the
Wildlife Board.

(4)  At the next available Wildlife Board meeting the
Wildlife Board shall:

(a)  consider the committee recommendation; and
(b)  any information provided by the person making the

request.
(5)(a)  The Wildlife Board shall approve or deny the

request based on the issuance criteria provided in Section R657-
53-11.

(b)  If the request applies to a broad class of persons and
not to unique circumstances of the applicant, the Wildlife Board
shall consider changing the species classification before issuing
a variance to this rule.

(6)(a)  If the request is approved, the Wildlife Board may

impose any restrictions on the person making the request
considered necessary for that person to maintain the standards
upon which the variance is made.

(b)  Any restrictions imposed on the person making the
request shall be included in writing on the certificate of
registration which shall be signed by the person making the
request.

(7)  A request for variance shall be considered a request for
agency action as provided in Subsection 63G-4-201(3) and Rule
R657-2.

R657-53-20.  Appeal of Certificate of Registration Denial.
(1)  A person may appeal the division's denial of a

certificate of registration by submitting an appeal request to the
Certification Review Committee.

(2)  The request must be made within 30 days after the date
of the denial.

(3)  The request shall include:
(a)  the name, address, and phone number of the petitioner;
(b)  the date the request was mailed;
(c)  the species or subspecies of the amphibian or reptile

and the activity for which the application was made; and
(d)  supporting facts and other evidence applicable to

resolving the issue.
(4)  The committee shall review the request within a

reasonable time after it is received.
(5)  Upon reviewing the application and the reasons for its

denial, the committee may:
(a)  overturn the denial and approve the application; or
(b)  uphold the denial.
(6)  The committee may overturn a denial if the denial was:
(a)  based on insufficient information;
(b)  inconsistent with prior action of the division or the

Wildlife Board;
(c)  arbitrary or capricious; or
(d)  contrary to law.
(7)(a)  Within a reasonable time after making its decision,

the committee shall mail a notice to the petitioner specifying the
reasons for its decision.

(b)  The notice shall include information that a person may
seek Wildlife Board review of that decision.

(8)(a)  If the committee upholds the denial, the petitioner
may seek Wildlife Board review of the decision by submitting
a request for Wildlife Board review within 30 days after its
issuance.

(b)  The request must include the information provided in
Subsection (3).

(9)(a)  Upon receiving a request for Wildlife Board review,
the Wildlife Board shall, within a reasonable time, hold a
hearing to consider the request.

(b)  The Wildlife Board may:
(i)  overturn the denial and approve the application; or
(ii)  uphold the denial.
(c)  The Wildlife Board shall provide the petitioner with a

written decision within a reasonable time after making its
decision.

(10)  An appeal contesting initial division determination of
eligibility for a certificate of registration shall be considered a
request for agency action as provided in Subsection 63G-4-
201(3) and Rule R657-2.

R657-53-21.  Prohibited Collection Methods.
(1)  Amphibians and reptiles may not be collected using

any method prohibited in this rule and the proclamations of the
Wildlife Board except as provided by a certificate of registration
or the Wildlife Board.

(a)  Lethal methods of collection are prohibited except as
provided in Subsections R657-53-27(6) and R657-53-28(6),
(8),and (9).
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(b)  The destruction of habitats such as breaking apart of
rocks, logs or other shelters in or under which amphibians or
reptiles may be found is prohibited.

(c)  The use of winches, auto jacks, hydraulic jacks,
crowbars and pry bars are prohibited.

(d)  The use of gasoline or other potentially toxic substance
is prohibited.

(e)  The use of firearms, airguns or explosives is prohibited.
(f)  The use of electrical or mechanical devices, or smokers

is prohibited except as provided in Subsection (2)(b).
(g)  The use of traps including pit fall traps, can traps, or

funnel traps is prohibited.
(h)  The use of fykes, seines, weirs, or nets of any

description are prohibited except as provided in Subsection
(2)(b).

(2)(a)  Any logs, rocks, or other objects turned over or
moved must be replaced in their original position.

(b)  Dip nets less than 24 inches in diameter, snake sticks,
and lizard nooses may be used.

R657-53-22.  Personal Use:  Collection and Possession or
Importation and Possession of a Live or Dead Amphibian or
Reptile.

(1)  A person may collect and possess a live amphibian or
reptile for personal use only as provided in Subsection (a), (b)
or (c).

(a)  Certificates of registration are not issued for the
collection and possession of any live amphibian or reptile
classified as prohibited for collection and possession, except as
provided in R657-53-19.

(b)  A certificate of registration is required for collection
and possession of any live amphibian or reptile classified as
controlled for collection and possession, except as otherwise
provided by the Wildlife Board.

(c)  A certificate of registration is not required for
collection and possession of any live amphibian or reptile
classified as noncontrolled for collection and possession, except
as provided in Subsections R657-53-27(5) and (6) and R657-
53-28(7) and (8).

(2)  A person may collect and possess a dead amphibian or
reptile or its parts for personal use only as provided in
Subsections (a), (b) or (c).

(a)  A person may collect and possess a dead amphibian or
reptile or its parts classified as controlled for collection and
possession without a certificate of registration as provided in
Subsections (i) and (ii).

(i)  The specimen must be frozen and submitted to the
division by appointment within 30 days of collection; and

(ii)  The specimen must be labeled with the species name,
salvage date, salvage location, Universal Transverse Mercator
(UTM) location coordinates and name of person collecting the
dead amphibian or reptile.

(b)  A certificate of registration is required for collection
and possession of a dead amphibian or reptile or its parts
classified as controlled for collection and possession where the
dead amphibian or reptile or its parts remains in personal
possession, except as otherwise provided by the Wildlife Board.

(i)  A certificate of registration is not required for collection
and possession of any dead amphibian or reptile classified as
noncontrolled for collection and possession, except as provided
in Subsections R657-53-27(5) and (6) and R657-53-28(7) and
(8).

(ii)  Collection and possession of any dead amphibian or
reptile or its parts classified as noncontrolled for collection and
possession, which remain in personal possession will count
against collection and possession limits.

(c)  A dead amphibian or reptile or its parts classified as
prohibited for collection and possession may not be collected
and possessed without a certificate of registration issued by the

division for collection and possession of the specimen.
(3)  A person may temporarily handle for personal use live

amphibians or reptiles classified as noncontrolled and controlled
for collection and possession without a certificate of registration
only as provided in Subsections (a) through (d).

(a)  An amphibian or reptile may be held for up to 15
minutes in a non-harmful way for the purpose of photography,
noninvasive data collection and moving out of harm's way;

(i)  For the purposes of this Subsection, noninvasive data
collection means the collection of external measurements,
specimen weights, external meristics, and sex determination
which does not involve the use of probes or other instruments
which enter the body of the animal;

(b)  The amphibian or reptile cannot be moved more than
60 feet from the location found;

(c)  The amphibian or reptile can be placed in any
container, bag or device which confines the animal so it may be
transported; and

(d)  The amphibian or reptile must be released immediately
when directed to do so by a division employee.

(4)  A certificate of registration is required for a person to
handle live amphibians or reptiles classified as prohibited for
collection and possession.

(5)  A person may import and possess a live or dead
amphibian or reptile or its parts for personal use only as
provided in subsection (b), (c) and (d).

(a)  Certificates of registration are not issued for the
importation and possession of any live or dead amphibian or
reptile or its parts classified as prohibited for importation and
possession, except as provided in Subsection (d) and R657-53-
19.

(b)  A certificate of registration is required for importation
and possession of any live or dead amphibian or reptile or its
parts classified as controlled for importation and possession,
except as otherwise provided by the Wildlife Board and
subsection (i).

(i)  Prior to importation, a certificate of registration shall be
issued for the importation and the resulting possession of any
live amphibian or reptile for personal use that is legally obtained
from outside the state of Utah, is a species native to Utah, and
is classified as controlled for importation and possession.

(ii)  Legal documentation of the acquisition of the
amphibian or reptile shall be maintained as determined in the
certificate of registration.

(iii)  As provided in Rule R58-1, the Department of
Agriculture and Food requires a valid certificate of veterinary
inspection and an entry permit number to import any amphibian
or reptile into Utah.

(iv)  Imported native and naturalized species shall not
count toward the possession limit.

(c)  A certificate of registration is not required for
importation and possession of any live or dead amphibian or
reptile or its parts classified as noncontrolled for importation
and possession.

(i)  Legal documentation of the acquisition of the
amphibian or reptile shall be maintained for the life of the
animal or the time the animal is in possession.

(ii)  As provided in Rule R58-1, the Department of
Agriculture and Food requires a valid certificate of veterinary
inspection and an entry permit number to import any amphibian
or reptile into Utah.

(iii)  Imported native and naturalized species shall not
count toward the possession limit.

(d)  Notwithstanding subsection (5)(a) or (b), a person may
import and possess any dead amphibian or reptile or its parts
classified as prohibited or controlled, except as provided in
Section R657-53-5, for personal use without obtaining a
certificate of registration, provided the animal was legally taken,
is held in legal possession, and a valid license, permit, tag,
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certificate of registration, bill of sale, or invoice is available for
inspection upon request.

R657-53-23.  Scientific, or Educational Use:  Collection and
Possession or Importation and Possession of a Live or Dead
Amphibian or Reptile.

(1)  A person may collect and possess or import and
possess a live or dead amphibian or reptile or its parts for
scientific or educational use only as provided in Subsections (a),
(b) and (c) and R657-53-19.

(a)  The division may issue a certificate of registration to a
university, college, governmental agency, bona fide nonprofit
educational or scientific institution, or a person involved in
wildlife research through an eligible institution to collect and
possess or import and possess a live or dead amphibian or
reptile classified as prohibited for collection and possession or
importation and possession if, in the opinion of the division, the
scientific or educational use is beneficial to wildlife and
significantly benefits the general public without material
detriment to wildlife.

(b)  A certificate of registration is required for the
collection and possession or importation and possession of any
live or dead amphibian or reptile or its parts classified as
controlled for collection and possession or importation and
possession for scientific or educational use, except as otherwise
provided by the Wildlife Board.

(i)  Prior to importation, a certificate of registration shall be
issued for the importation and resulting possession of any live
amphibian or reptile for scientific or educational use that is
legally obtained from outside the state of Utah, is a species
native to Utah, and is classified as controlled for importation
and possession.

(ii)  As provided in Rule R58-1, the Department of
Agriculture and Food requires a valid certificate of veterinary
inspection and an entry permit number to import any amphibian
or reptile into Utah.

(iii)  Imported native and naturalized species shall not
count toward the possession limit.

(c)(i)  A certificate of registration is not required for the
collection and possession or importation and possession of any
live or dead amphibian or reptile or its parts classified as
noncontrolled for collection and possession or importation and
possession for scientific or educational use, except as provided
in Subsections R657-53-27(5) and (6) and R657-53-28(7) and
(8).

(ii)  As provided in Rule R58-1, the Department of
Agriculture and Food requires a valid certificate of veterinary
inspection and an entry permit number to import any amphibian
or reptile into Utah.

(iii)  Imported native and naturalized species shall not
count toward the possession limit.

R657-53-24.  Commercial Use:  Collection and Possession or
Importation and Possession of a Live or Dead Amphibian or
Reptile.

(1)  Pursuant to Sections 23-13-13 and 23-20-3, a person
may not collect and possess a live amphibian or reptile for a
commercial use or commercial venture for pecuniary gain,
unless otherwise provided in this rule or a certificate of
registration.

(2)  A person may collect and possess or import and
possess a live or dead amphibian or reptile or its parts for
commercial use only as provided in Subsections (a), (b) and (c)
and R657-53-19.

(a)(i)  A person may import and possess a live amphibian
or reptile classified as non-controlled for importation and
possession for a commercial use or a commercial venture, except
as provided in subsection (ii)

(ii)  A native or naturalized species or subspecies of

amphibian or reptile may not be sold or traded unless it
originated from a captive-bred population.

(iii)  Complete and accurate records for native or
naturalized species must be maintained and available for
inspection for five years from the date of the transaction,
documenting the date, name, address, and telephone number of
the person from whom the amphibian or reptile has been
obtained.

(iv)  Complete and accurate records must be maintained
and available for inspection for five years from the date of the
transfer, documenting the date, name, address and certificate of
registration number if applicable of the person receiving the
amphibian or reptile.

(b)(i)  A person may not import and possess a live
amphibian or reptile classified as controlled for importation and
possession for a commercial use or commercial venture without
first obtaining a certificate of registration.

(ii)  A certificate of registration will not be issued to sell or
trade a native or naturalized species of amphibian or reptile
unless it originates from a captive-bred population.

(iii)  It is unlawful to transfer a live amphibian or reptile
classified as controlled for collection and possession or
importation and possession to a person who does not have a
certificate of registration to possess the amphibian or reptile,
except as follows:

(A)  the amphibian or reptile is captive-bred;
(B)  the transferee is not domiciled in Utah;
(C)  the transferee is exporting the amphibian or reptile out

of Utah; and
(D)  the transferee follows the transport provisions in

Section R657-53-25.
(iv)  Complete and accurate records must be maintained by

the buyer and the seller for five years from the date of the
transaction or transfer, documenting the date, and the name,
address, and telephone number of the person from whom the
amphibian or reptile has been obtained and the person receiving
the amphibian or reptile.

(v)  The records indicated in Subsection (iv) must be made
available for inspection upon request of the division.

(c)(i)  A certificate of registration will not be issued for
importation and possession of a live amphibian or reptile,
classified as prohibited for importation and possession for a
commercial use or commercial venture, except as provided in
Subsection (ii) or R657-53-19.

(ii)  The division may issue a certificate of registration to
a zoo, circus, amusement park, aviary, or film company to
import and possess a live amphibian or reptile classified as
prohibited for importation and possession if, in the opinion of
the division, the importation and possession for a commercial
use is beneficial to wildlife or significantly benefits the general
public without material detriment to wildlife.

(iii)  The division's authority to issue a certificate of
registration to a zoo, circus, amusement park, or aviary under
this Subsection is restricted to those facilities that keep the
prohibited amphibian or reptile in a park, building, cage,
enclosure or other structure for the primary purpose of public
exhibition or viewing.

(3)  It is unlawful to sell or trade any turtle, including
tortoises, less than 4" in carapace length (Referenced Federal
Register 21 CFR 1240.62).

(4)(a)  Pursuant to Sections 23-13-13 and 23-20-3, a
person may not collect and possess or import and possess any
dead amphibian or reptile or its parts for a commercial use or
commercial venture for pecuniary gain, unless otherwise
provided in the rules and proclamations of the Wildlife Board,
or a memorandum of understanding with the division.

(b)  The restrictions in Subsection (a) do not apply to
importation and possession of a dead amphibian or reptile sold
or traded for educational use.
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R657-53-25.  Transporting a Live Amphibian or Reptile
Through Utah.

A certificate of veterinary inspection is required from the
state of origin as provided in Utah Department of Agriculture
Rule R58-1 and proof of legal possession must accompany the
zoological animal

(1)  Any controlled or prohibited amphibian or reptile may
be transported through Utah without a certificate of registration
if:

(a)  the amphibian or reptile remains in Utah no more than
72 hours; and

(b)  the amphibian or reptile is not sold, transferred,
exhibited, displayed, or used for a commercial venture while in
Utah.

(2)  Proof of legal possession must accompany the
amphibian or reptile.

(3)  If delays in transportation arise, an extension of the 72
hours may be requested by contacting the Wildlife Registration
Office in Salt Lake City.

R657-53-26.  Propagation of Amphibians or Reptiles.
(1)  A person may propagate native amphibians or reptiles

that are legally collected in Utah and possessed only as provided
in Subsection (a) through (c).

(a)  Certificates of registration are not issued for the
propagation of any native amphibian or reptile collected in Utah
and classified as prohibited for propagation except as provided
in R657-53-19.

(b)  A certificate of registration is required for propagating
any native amphibian or reptile collected in Utah and classified
as controlled for propagation, except as otherwise provided by
the Wildlife Board.

(i)  All progeny shall be marked as determined in the
certificate of registration;

(ii)  A report shall be submitted yearly as specified in the
certificate of registration;

(iii)  Records of the progeny as determined in the certificate
of registration shall be kept for the life of the animal or time in
possession; and

(iv)  Progeny shall not count toward possession limits.
(c)  A certificate of registration is required for propagating

native amphibians or reptiles collected in Utah and classified as
noncontrolled for propagation.

(i)  A report shall be submitted yearly as specified in the
certificate of registration;

(ii)  Records of the progeny as determined in the certificate
of registration shall be kept for the life of the animal or time in
possession; and

(iii)  Progeny shall not count toward possession limits.
(2)  A person may propagate naturalized amphibians or

reptiles that are legally collected in Utah and possessed only as
provided in Subsection (a) through (c).

(a)  Certificates of registration are not issued for the
propagation of any naturalized amphibian or reptile collected in
Utah and classified as prohibited for propagation except as
provided in R657-53-19.

(b)  A certificate of registration is not required for
propagating any naturalized amphibian or reptile collected in
Utah and classified as controlled for possession but classified as
noncontrolled for propagation.

(i)  Records of the progeny shall be kept for the life of the
animal or time in possession; and

(ii)  Progeny shall not count toward possession limits.
(c)  A certificate of registration is not required for

propagating naturalized amphibians or reptiles collected in Utah
and classified as noncontrolled for propagation.

(i)  Progeny shall not count toward possession limits.
(3)  A person may propagate native amphibians or reptiles

that are legally imported into Utah and possessed only as

provided in Subsection (a) through (c).
(a)  Certificates of registration are not issued for the

propagation of any native amphibian or reptile imported into
Utah and classified as prohibited for propagation except as
provided in R657-53-19.

(b)  A certificate of registration is not required for
propagating any native amphibian or reptile imported into Utah
and classified as controlled for possession but classified as
noncontrolled for propagation.

(i)  Records of the progeny shall be kept for the life of the
animal or time in possession; and

(ii)  Progeny shall not count toward possession limits.
(c)  A certificate of registration is not required for

propagating native amphibians or reptiles imported into Utah
and classified as noncontrolled for propagation.

(i)  Records of the progeny shall be kept for the life of the
animal or time in possession; and

(ii)  Progeny shall not count toward possession limits.
(4)  A person may propagate nonnative or naturalized

amphibians or reptiles that are legally imported into Utah and
possessed only as provided in Subsection (a) through (c).

(a)  Certificates of registration are not issued for the
propagation of any nonnative or naturalized amphibian or
reptile imported into Utah and classified as prohibited for
propagation except as provided in R657-53-19.

(b)  A certificate of registration is not required for
propagating any nonnative or naturalized amphibian or reptile
imported into Utah and classified as controlled for possession
but classified as noncontrolled for propagation.

(i)  Records of the progeny shall be kept for the life of the
animal or time in possession; and

(ii)  Progeny shall not count toward possession limits.
(c)  A certificate of registration is not required for

propagating nonnative or naturalized amphibians or reptiles
imported into Utah and classified as noncontrolled for
propagation.

(i)  Progeny shall not count toward possession limits.
(5)  Certificates of registration may be denied to an

applicant who:
(a)  is a non-resident of Utah;
(b)  fails to provide and maintain suitable, disease-free

facilities and to humanely hold and maintain amphibians or
reptiles in good condition;

(c)  has been judicially or administratively found guilty of
violating the provisions of this rule;

(d)  has been convicted of, pleaded no contest to, or
entered into a plea in abeyance to any criminal offense that
bears a reasonable relationship to the applicant's ability to safely
and responsibly collect, import, transport or possess amphibians
or reptiles; or

(e)  fails to maintain the propagation records and file the
annual reports required in this section.

(6)  Legally-obtained amphibians or reptiles and their
progeny and descendants born in captivity, which are held in
possession under the authority of a certificate of registration,
remain property of the holder, but are subject to regulation by
the division in accordance with the needs for public health,
welfare, and safety, and impacts on wildlife.

R657-53-27.  Classification and Specific Rules for
Amphibians.

(1)  Common and scientific nomenclature recognized and
adopted by the Society for the Study of Amphibians and
Reptiles (2003) will be utilized in Subsection (2).

(2)  Amphibians are classified as follows:
(a)  Frogs are classified as follows:
(i)  American bullfrog, Ranidae Family (Rana catesbeiana)

is
(A)  prohibited for collection, possession and propagation
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of individuals from wild populations in Utah, except as provided
in Subsection (6);

(B)  prohibited for importation, possession and propagation
of individuals legally obtained outside of Utah;

(ii)  Canyon treefrog, Hylidae Family (Hyla arenicolor) is
(A)  noncontrolled for collection and possession and

controlled for propagation of individuals from wild populations
in Utah;

(B)  controlled for importation, possession and propagation
of individuals legally obtained outside of Utah;

(iii)  Clawed frog, Pipidae Family (Xenopus) (All species)
is

(A)  prohibited for importation, possession and propagation
of individuals legally obtained outside of Utah;

(iv)  Columbia spotted frog, Ranidae Family (Rana
luteiventris) is

(A)  prohibited for collection, possession and propagation
of individuals from wild populations in Utah;

(B)  prohibited for importation, possession and propagation
of individuals legally obtained outside of Utah;

(v)  Green frog, Ranidae Family (Rana clamitans) is
(A)  prohibited for collection, possession and propagation

of individuals from wild populations in Utah, except as provided
in Subsection (7);

(B)  prohibited for importation, possession and propagation
of individuals legally obtained outside of Utah;

(vi)  Lowland leopard frog, Ranidae Family (Rana
yavapaiensis) is

(A)  prohibited for collection, possession and propagation
of individuals from wild populations in Utah;

(B)  prohibited for importation, possession and propagation
of individuals legally obtained outside of Utah;

(vii)  Northern leopard frog, Ranidae Family (Rana pipiens)
is

(A)  controlled for collection, possession and propagation
of individuals from wild populations in Utah;

(B)  controlled for importation, possession and propagation
of individuals legally obtained outside of Utah;

(viii)  Pacific treefrog, Hylidae Family (Pseudacris regilla)
is

(A)  controlled for collection, possession and propagation
of individuals from wild populations in Utah;

(B)  controlled for importation, possession and propagation
of individuals legally obtained outside of Utah;

(ix)  Relict leopard frog, Ranidae Family (Rana onca) is
(A)  prohibited for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  prohibited for importation, possession and propagation

of individuals legally obtained outside of Utah;
(x)  Western chorus frog, Hylidae Family (Psedacris

triseriata) is
(A)  noncontrolled for collection and possession and

controlled for propagation of individuals from wild populations
in Utah;

(B)  controlled for importation, possession and propagation
of individuals legally obtained outside of Utah;

(b)  Spadefoots are classified as follows:
(i)  Great basin spadefoot, Pelobatidae Family (Spea

intermontana) is
(A)  noncontrolled for collection and possession and

controlled for propagation of individuals from wild populations
in Utah;

(B)  controlled for importation, possession and propagation
of individuals legally obtained outside of Utah;

(ii)  Mexican spadefoot, Pelobatidae Family (Spea
multiplicata) is

(A)  noncontrolled for collection and possession and
controlled for propagation of individuals from wild populations
in Utah;

(B)  controlled for importation, possession and propagation
of individuals legally obtained outside of Utah;

(iii)  Plains spadefoot, Pelobatidae Family (Spea
bombifrons) is

(A)  noncontrolled for collection and possession and
controlled for propagation of individuals from wild populations
in Utah;

(B)  controlled for importation, possession and propagation
of individuals legally obtained outside of Utah;

(c)  Salamanders are classified as follows:
(i)  Tiger salamander, Ambystomatidae Family

(Ambystoma tigrinum) is
(A)  noncontrolled for collection and possession and

controlled for propagation of individuals from wild populations
in Utah.

(B)  controlled for importation, possession and propagation
of individuals legally obtained outside of Utah;

(d)  Toads are classified as follows:
(i)  Arizona toad, Bufonidae Family (Bufo microscaphus)

is
(A)  controlled for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  controlled for importation, possession and propagation

of individuals legally obtained outside of Utah;
(ii)  Cane (marine) toad, Bufonidae Family (Bufo marinus)

is
(A)  prohibited for importation, possession and propagation

of individuals legally obtained outside of Utah;
(iii)  Great Plains toad, Bufonidae Family (Bufo cognatus)

is
(A)  controlled for collection and possession and controlled

for propagation of individuals from wild populations in Utah;
(B)  controlled for importation, possession and propagation

of individuals legally obtained outside of Utah;
(iv)  Red-spotted toad, Bufonidae Family (Bufo punctatus)

is
(A)  noncontrolled for collection and possession and

controlled for propagation of individuals from wild populations
in Utah;

(B)  controlled for importation, possession and propagation
of individuals legally obtained outside of Utah;

(v)  Western toad, Bufonidae Family (Bufo boreas) is
(A)  prohibited for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  prohibited for importation, possession and propagation

of individuals legally obtained outside of Utah;
(t)  Woodhouse's toad, Bufonidae Family (Bufo

woodhousii) is
(A)  noncontrolled for collection and possession and

controlled for propagation of individuals from wild populations
in Utah;

(B)  controlled for importation, possession and propagation
of individuals legally obtained outside of Utah.

(3)(a)  Amphibians classified at the genus or family
taxonomic level include all species and subspecies.

(b)  Amphibians classified at the species taxonomic level
include all subspecies.

(c)  Amphibians classified at the subspecies taxonomic
level do not include any other related subspecies.

(4)  All species or subspecies of amphibians not listed in
Subsection (2) are classified as noncontrolled for collection,
importation, possession and propagation.

(5)(a)  A person must obtain a certificate of registration to
collect and possess more than three amphibians of each species
or subspecies classified as noncontrolled for collection and
possession within a calendar year, except as provided in
Subsection (6).

(b)  A person must obtain a certificate of registration to
possess more than nine amphibians in aggregate classified as
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noncontrolled for collection and possession and collected within
Utah, except as provided in Subsection (6).

(6)  A person may collect and possess any number of
American bullfrogs (Rana catesbeiana) or Green frogs (Rana
clamitans) without a certificate of registration provided they are
either killed or released immediately.  A person may not
transport a live bullfrog or green frog from the point of capture
without first obtaining a certificate of registration.

R657-53-28.  Classification and Specific Rules for Reptiles.
(1)(i)  Common and scientific nomenclature recognized and

adopted by the Society for the Study of Amphibians and
Reptiles (2003) shall be utilized in Subsection (2) for North
American species found north of Mexico.

(ii)  Common and scientific nomenclature recognized and
adopted by C. Mattison in The Encyclopedia of Snakes (1999)
shall be utilized for all other snakes found in Subsection (2).

(iii)  Common and scientific nomenclature recognized and
adopted by O'Shea and Halliday in Smithsonian Handbooks:
Reptiles and Amphibians (2002) shall be utilized for the Gharial
found in subsection (2).

(2)  Reptiles are classified as follows:
(a)  Crocodiles are classified as follows:
(i)  Alligators and caimans, Alligatoridae Family (All

species) are
(A)  prohibited for importation, possession and propagation

of individuals legally obtained outside of Utah;
(ii)  Crocodiles, Crocdylidae Family (All species) are
(A)  prohibited for importation, possession and propagation

of individuals legally obtained outside of Utah; and
(iii)  Gharial, Gavialidae Family (Gavialis gangeticus) is
(A)  prohibited for importation, possession and propagation

of individuals legally obtained outside of Utah.
(b)  Lizards are classified as follows:
(i)  Beaded lizard, Helodermatidae Family, (Heloderma

horridum) is
(A)  prohibited for importation, possession and propagation

of individuals legally obtained outside of Utah;
(ii)  Chuckwalla, Iguanidae Family (Sauromalus) (All

species) is
(A)  prohibited for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  controlled for importation and possession and

prohibited for propagation of individuals legally obtained
outside of Utah;

(iii)  Common lesser earless lizard, Phrynosomatidae
Family (Holbrookia maculata) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah;

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(iv)  Common side-blotched lizard, Phrynosomatidae
Family (Uta stansburiana) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah,
except as provided in Subsection (8);

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(v)  Desert horned lizard, Phrynosomatidae Family
(Phrynosoma platyrhinos) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah;

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(vi)  Desert iguana, Iguanidae Family (Dipsosaurus
dorsalis) is

(A)  prohibited for collection, possession and propagation
of individuals from wild populations in Utah;

(B)  controlled for importation and possession, and

prohibited for propagation of individuals legally obtained
outside of Utah;

(vii)  Desert spiny lizard, Phrynosomatidae Family
(Sceloporus magister) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah;

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(viii)  Eastern collared lizard, Crotaphytidae Family
(Crotaphytus collaris) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah;

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(ix)  Gila monster, Helodermatidae Family (Heloderma
suspectum) is

(A)  prohibited for collection, possession and propagation
of individuals from wild populations in Utah;

(B)  prohibited for importation, possession and propagation
of individuals legally obtained outside of Utah;

(x)  Great Basin collared lizard, Crotaphytidae Family
(Crotaphytus bicinctores) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah;

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(xi)  Great Basin fence lizard, Phrynosomatidae Family
(Sceloporus occidentalis longipes) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah;

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(xii)  Great Basin skink, Scincidae Family (Eumeces
skiltonianus utahensis) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah;

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(xiii)  Great Basin Whiptail, Teiidae Family (Aspidoscelis
tigris tigris) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah;

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(xiv)  Greater short-horned lizard, Phrynosomatidae Family
(Phrynosoma hernandesi) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah;

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(xv)  Long-nosed leopard lizard, Crotaphytidae Family
(Gambelia wislizenii) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah;

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(xvi)  Northern plateau lizard, Phrynosomatidae Family
(Sceloporus undulatus elongatus) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah;

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(xvii)  Northern sagebrush lizard, Phrynosomatidae Family
(Sceloporus graciosus graciosus) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah,
except as provided in Subsection (5);

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;
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(xviii)  Ornate tree lizard, Phrynosomatidae Family
(Urosaurus ornatus) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah;

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(xix)  Plateau striped whiptail, Teiidae Family
(Aspidoscelis velox) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah;

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(xx)  Plateau tiger whiptail, Teiidae Family (Aspidoscelis
tigris septentrionalis) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah;

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(xxi)  Southern plateau lizard, Phrynosomatidae Family
(Sceloporus undulatus tristichus) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah;

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(xxii)  Utah banded gecko, Gekkonidae Family (Coleonyx
variegatus utahensis) is

(A)  controlled for collection, possession and propagation
of individuals from wild populations in Utah;

(B)  controlled for importation, possession and propagation
of individuals legally obtained outside of Utah;

(xxiii)  Utah night lizard, Xantusiidae Family (Xantusia
vigilis utahensis) is

(A)  controlled for collection, possession and propagation
of individuals from wild populations in Utah;

(B)  controlled for importation, possession and propagation
of individuals legally obtained outside of Utah;

(xxiv)  Variable (many-lined) skink, Scincidae Family
(Eumeces multivirgatus epipleurotus)

(A)  controlled for collection, possession and propagation
of individuals from wild populations in Utah;

(B)  controlled for importation, possession and propagation
of individuals legally obtained outside of Utah;

(xxv)  Western zebra-tailed lizard, Phrynosomatidae Family
(Callisaurus draconoides rhodostictus) is

(A)  controlled for collection, possession and propagation
of individuals from wild populations in Utah;

(B)  controlled for importation, possession and propagation
of individuals legally obtained outside of Utah; and

(xxvi)  Yucca night lizard, Xantusiidae Family (Xantusia
vigilis vigilis) is

(A)  controlled for collection, possession and propagation
of individuals from wild populations in Utah;

(B)  controlled for importation, possession and propagation
of individuals legally obtained outside of Utah.

(c)  Snakes are classified as follows:
(i)  Bird Snake, Colubridae Family (Thelotornis) (All

species) are
(A)  prohibited for importation, possession and propagation

of individuals legally obtained outside of Utah;
(ii)  Boomslang, Colubridae Family (Dispholidus typus) is
(A)  prohibited for importation, possession and propagation

of individuals legally obtained outside of Utah;
(iii)  Burrowing asps, Atractaspidae Family (All species)

are
(A)  prohibited for importation, possession and propagation

of individuals legally obtained outside of Utah;
(iv)  California kingsnake, Colubridae Family

(Lampropeltis getula californiae) is
(A)  controlled for collection, possession and noncontrolled

for propagation of individuals from wild populations in Utah;
(B)  noncontrolled for importation, possession and

propagation of individuals legally obtained outside of Utah;
(v)  Desert glossy snake, Colubridae Family (Arizona

elegans eburnata) is
(A)  controlled for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  controlled for importation, possession and propagation

of individuals legally obtained outside of Utah;
(vi)  Desert nightsnake, Colubridae Family (Hypsiglena

torquata deserticola) is
(A)  noncontrolled for collection, possession and

propagation of individuals from wild populations in Utah;
(B)  noncontrolled for importation, possession and

propagation of individuals legally obtained outside of Utah;
(vii)  Desert striped whipsnake, Colubridae Family

(Masticophis taeniatus taeniatus) is
(A)  noncontrolled for collection, possession and

propagation of individuals from wild populations in Utah;
(B)  noncontrolled for importation, possession and

propagation of individuals legally obtained outside of Utah;
(viii)  Desert gophersnake, Colubridae Family (Pituophis

catenifer deserticola) is
(A)  noncontrolled for collection, possession and

propagation of individuals from wild populations in Utah;
(B)  noncontrolled for importation, possession and

propagation of individuals legally obtained outside of Utah;
(ix)  Great Basin rattlesnake, Viperidae Family (Crotalus

oreganus lutosus) is
(A)  prohibited for collection, possession and propagation

of individuals from wild populations in Utah, except as
provided in Subsection (6);

(B)  prohibited for importation, possession and propagation
of individuals legally obtained outside of Utah;

(x)  Great Plains ratsnake, Colubridae Family (Elaphe
emoryi) is

(A)  controlled for collection, possession and propagation
of individuals from wild populations in Utah;

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(xi)  Groundsnake, Colubridae Family (Sonora
semiannulata) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah;

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(xii)  Keelback, Colubridae Family (Rhabdophis) (All
species) are

(A)  prohibited for importation, possession and propagation
of individuals legally obtained outside of Utah;

(xiii)  Midget faded rattlesnake, Viperidae Family
(Crotalus oreganus concolor) is

(A)  prohibited for collection, possession and propagation
of individuals from wild populations in Utah;

(B)  prohibited for importation, possession and propagation
of individuals legally obtained outside of Utah;

(xiv)  Mojave rattlesnake, Viperidae Family (Crotalus
scutulatus) is

(A)  prohibited for collection, possession and propagation
of individuals from wild populations in Utah;

(B)  prohibited for importation, possession and propagation
of individuals legally obtained outside of Utah;

(xv)  Mojave patch-nosed snake, Colubridae Family
(Salvadora hexalepis mojavensis) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah;

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(xvi)  Painted desert glossy snake, Colubridae Family
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(Arizona elegans philipi) is
(A)  controlled for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  controlled for importation, possession and propagation

of individuals legally obtained outside of Utah;
(xvii)  Pit vipers, Viperidae Family (All species) are
(A)  prohibited for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  prohibited for importation, possession and propagation

of individuals legally obtained outside of Utah;
(xviii)  Prairie rattlesnake, Viperidae Family (Crotalus

viridis) is
(A)  prohibited for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  prohibited for importation, possession and propagation

of individuals legally obtained outside of Utah;
(xix)  Proteroglyphous snakes, Australian spp., cobras,

coral snakes, kraits, and their allies, Elapidae Family (All
species) are

(A)  prohibited for importation, possession and propagation
of individuals legally obtained outside of Utah;

(xx)  Red racer (Coachwhip), Colubridae Family
(Masticophis flagellum piceus) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah;

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(xxi)  Regal ring-necked snake, Colubridae Family
(Diadophis punctatus regalis) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah;

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(xxii)  Rubber boa, Boidae Family (Charina bottae) is
(A)  noncontrolled for collection, possession and

propagation of individuals from wild populations in Utah;
(B)  noncontrolled for importation, possession and

propagation of individuals legally obtained outside of Utah;
(xxiii)  Sidewinder, Viperidae Family (Crotalus cerastes)

is
(A)  prohibited for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  prohibited for importation, possession and propagation

of individuals legally obtained outside of Utah;
(xxiv)  Smith's black-headed snake, Colubridae Family

(Tantilla hobartsmithi) is
(A)  controlled for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  controlled for importation, possession and propagation

of individuals legally obtained outside of Utah;
(xxv)  Smooth greensnake, Colubridae Family (Opheodrys

vernalis) is
(A)  controlled for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  controlled for importation, possession and propagation

of individuals legally obtained outside of Utah;
(xxvi)  Sonoran lyresnake, Colubridae Family

(Trimorphodon biscutatus lambda) is
(A)  controlled for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  controlled for importation, possession and propagation

of individuals legally obtained outside of Utah;
(xxvii)  Speckled rattlesnake, Viperidae Family (Crotalus

mitchellii) is
(A)  prohibited for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  prohibited for importation, possession and propagation

of individuals legally obtained outside of Utah;
(xxviii)  Spotted leaf-nosed snake, Colubridae Family

(Phyllorhynchus decurtatus) is
(A)  noncontrolled for collection, possession and

propagation of individuals from wild populations in Utah;
(B)  noncontrolled for importation, possession and

propagation of individuals legally obtained outside of Utah;
(xxix)  Utah milksnake, Colubridae Family (Lampropeltis

triangulum taylori) is
(A)  controlled for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  controlled for importation, possession and propagation

of individuals legally obtained outside of Utah;
(xxx)  Utah mountain kingsnake, Colubridae Family

(Lampropeltis pyromelana infralabialis) is
(A)  controlled for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  controlled for importation, possession and propagation

of individuals legally obtained outside of Utah;
(xxxi)  Utah threadsnake, Leptotyphlopidae Family

(Leptotyphlops humilis utahensis) is
(A)  controlled for collection, possession and propagation

of individuals from wild populations in Utah;
(B)  controlled for importation, possession and propagation

of individuals legally obtained outside of Utah;
(xxxii)  Valley gartersnake, Colubridae Family

(Thamnophis sirtalis fitchi) is
(A)  noncontrolled for collection, possession and

propagation of individuals from wild populations in Utah;
(B)  noncontrolled for importation, possession and

propagation of individuals legally obtained outside of Utah;
(xxxiii)  Wandering gartersnake, Colubridae Family

(Thamnophis elegans vagrans) is
(A)  noncontrolled for collection, possession and

propagation of individuals from wild populations in Utah,
except as provided in Subsection (8);

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(xxxiv)  Western black-necked gartersnake, Colubridae
Family (Thamnophis cyrtopsis cyrtopsis) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah;

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah;

(xxxv)  Western long-nosed snake, Colubridae Family
(Rhinocheilus lecontei lecontei) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah;

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah; and

(xxxvi)  Western yellow-bellied racer, Colubridae Family
(Coluber constrictor mormon) is

(A)  noncontrolled for collection, possession and
propagation of individuals from wild populations in Utah;

(B)  noncontrolled for importation, possession and
propagation of individuals legally obtained outside of Utah.

(d)  Turtles are classified as follows:
(i)  Alligator snapping turtle, Chelydridae Family

(Macrochelys temminckii) is
(A)  prohibited for collection, possession and propagation

of individuals from wild populations in Utah, except as
provided in Subsection (9);

(B)  prohibited for importation, possession and propagation
of individuals legally obtained outside of Utah;

(ii)  Common snapping turtle, Chelydridae Family
(Chelydra serpentine) is

(A)  prohibited for collection, possession and propagation
of individuals from wild populations in Utah, except as
provided in Subsection (9);

(B)  prohibited for importation, possession and propagation
of individuals legally obtained outside of Utah;
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(iii)  Desert tortoise, Testudinidae Family (Gopherus
agassizii) is

(A)  prohibited for collection, and propagation and
controlled for possession of individuals from wild populations
in Utah;

(B)  prohibited for importation, possession and propagation
of individuals legally obtained outside of Utah;

(iv)  Painted turtle, Emydidae Family (Chrysemys picta) is
(A)  noncontrolled for collection, possession and

propagation of individuals from wild populations in Utah;
(B)  noncontrolled for importation, possession and

propagation of individuals legally obtained outside of Utah.
(v)  Red-eared slider, Emydidae Family (Trachemys scripta

elegans) is
(A)  noncontrolled for collection, possession and

propagation of individuals from wild populations in Utah;
(B)  noncontrolled for importation, possession and

propagation of individuals legally obtained outside of Utah.
(vi)  Spiny softshell, Trionychidae Family (Apalone

spinifera) is
(A)  prohibited for collection, possession and propagation

of individuals from wild populations in Utah, except as provided
in Subsection (9);

(B)  prohibited for importation, possession and propagation
of individuals legally obtained outside of Utah;

(3)(a)  Reptiles classified at the genus or family taxonomic
level include all species and subspecies.

(b)  Reptiles classified at the species taxonomic level
include all subspecies.

(c)  Reptiles classified at the subspecies taxonomic level do
not include any other related subspecies.

(4)  All species or subspecies of reptiles not listed in
Subsection (2) are classified as noncontrolled for collection,
importation, possession and propagation.

(5)  A person may not:
(a)  knowingly disturb the den of any reptile or kill,

capture, or harass any reptile within 100 yards of a reptile den
without first obtaining a certificate of registration from the
division; or

(b)  indiscriminately kill any reptile.
(6)(a)  Great Basin rattlesnakes, Crotalus oreganus lutosus,

may be killed without a certificate of registration only for
reasons of human safety.

(b)  The carcass or its parts of a Great Basin rattlesnake
killed pursuant to Subsection (a) may be retained for personal
use or possessed.

(7)(a)  A person must obtain a certificate of registration to
collect more than three reptiles of each species or subspecies
classified as noncontrolled for collection and possession within
a calendar year, except as provided in Subsection (8).

(b)  A person must obtain a certificate of registration to
possess more than nine reptiles of each species or more than 56
in aggregate which are classified as noncontrolled for collection
and possession and collected within Utah, except as provided in
Subsection (8).

(8)  In a calendar year, a person may collect and possess for
personal use 25 common side-botched lizards (Uta
stansburiana), 25 northern sagebrush lizards (Sceloporus
graciosus graciosus), and 25 wandering gartersnakes
(Thamnophis elegans vagrans), without obtaining a certificate
of registration or counting against the aggregate possession
limit.

(9)(a)  A person may collect and possess any number of
common snapping turtles (Chelydra serpentina), alligator turtles
(Macrochelys temminckii) or spiny softshell (Apalone spinifera)
turtles without a certificate of registration provided they are
either killed or released immediately upon removing them from
the point of capture.

(b)  A person may not transport a live common snapping

turtle, alligator turtle or spiny softshell turtle from the point of
capture from which it was collected without first obtaining a
certificate of registration.

KEY:  wildlife, import restrictions, amphibians, reptiles
May 8, 2008 23-14-18
Notice of Continuation June 2, 2008 23-14-19

23-20-3
23-13-14



UAC (As of July 1, 2008) Printed:  September 4, 2008 Page 349

R686.  Professional Practices Advisory Commission,
Administration.
R686-101.  Alcohol Related Offenses.
R686-101-1.  Definitions.

A.  "Commission" means the Professional Practices
Advisory Commission.

B.  "Alcohol related offense" means:
(1)  driving while intoxicated;
(2)  alcohol-related reckless driving;
(3)  public intoxication;
(4)  driving with an open container;
(5)  unlawful sale or supply of alcohol;
(6)  unlawful purchase, possession, or consumption of

alcohol;
(7)  unlawful permitting of consumption of alcohol by

minors;
(8)  unlawful consumption of alcohol in public places.
C.  Certificated educator means an individual issued a

certificate by the State Board of Education authorizing the
certificate-holder to work in the Utah public school system.

D.  Board" means the Utah State Board of Education.

R686-101-2.  Authority and Purpose.
A.  This rule is authorized by Section 53A-6-306(1)(a)

which directs the Commission to adopt rules to carry out its
responsibilities under the law.

B.  The purpose of this rule is to establish procedures for
disciplining educators regarding alcohol related offenses.

R686-101-3.  Action by the Commission if a Certificated
Educator Has Been Convicted of an Alcohol Related Offense.

A.  If as a result of a background check, it is discovered
that a certificated educator has been convicted of an alcohol
related offense in the previous five years, the following
minimum conditions shall apply:

(1)  One conviction--a letter shall be sent to the educator
informing the educator of the provisions of this rule;

(2)  Two convictions--a letter shall be sent to the educator
informing the educator of the provisions of this rule and
requiring documentation of clinical treatment following the
second conviction.  If the educator is currently employed, the
Commission shall also send a letter of reprimand to the educator
regarding the convictions with a copy to the educator's
employer.

(3)  Three convictions--the Commission shall recommend
to the Board suspension of the educator's certificate.

B.  This rule does not preclude more serious or additional
action by the Commission against an educator for other related
or unrelated offenses.

R686-101-4.  Commission Action Towards an Individual
Who Does Not Hold Certification.

If as a result of a background check, it is discovered that an
individual inquiring about teacher certification, seeking
information about teacher certification, or placed in a public
school for a variety of purposes has been convicted of an
alcohol related offense within five years of the date of the
background check, the following minimum conditions shall
apply:

A.  One conviction--the individual shall be denied approval
for Commission clearance for a period of one year from the date
of the arrest;

B.  Two convictions--the individual shall be denied
approval for Commission clearance for a period of two years
from the date of the most recent arrest and the applicant shall
present documentation of clinical treatment before Commission
clearance shall be considered; and

C.  Three convictions--the Commission shall recommend
denial of clearance.

R686-101-5.  Previous Clearance.
If the applicant or certificated educator presents

documentation to the Commission that recently discovered
conviction(s) have previously been addressed by the
Commission, the Commission need not reconsider the
conviction(s) absent additional convictions of the applicant or
certificated educator.

KEY:  teachers, disciplinary actions
August 15, 1998 53A-6-306(1)(a)
Notice of Continuation June 2, 2008
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R686.  Professional Practices Advisory Commission,
Administration.
R686-102.  Drug Related Offenses.
R686-102-1.  Definitions.

A.  "Commission" means the Professional Practices
Advisory Commission.

B.  "Drug related offense" means any offense designated in
Section 58-37 through 37e.

C.  "Drug" means any controlled substance designated as
such in Section 58-37-4.

D.  "Certificated educator" means an individual issued a
certificate by the State Board of Education authorizing the
certificate-holder to work in the Utah public school system.

E.  "Conviction" means the final disposition of a judicial
action for a drug related offense defined under 58-37 through
37e.  It includes no contest pleas, pleas in abeyance, expunged
convictions and drug related offenses that are plead down to
lesser convictions.

R686-102-2.  Authority and Purpose.
A.  This rule is authorized by Section 53A-6-306(1)(a)

which directs the Commission to adopt rules to carry out its
responsibilities under the law.

B.  The purpose of this rule is to establish procedures for
disciplining educators regarding drug related offenses.

R686-102-3.  Action by the Commission if a Certificated
Educator Has Been Convicted of an Drug Related Offense.

A.  If as a result of a background check, it is discovered
that a certificated educator has been convicted of a drug related
offense in the previous ten years, the following minimum
conditions shall apply:

(1)  One conviction--a letter shall be sent to the educator
informing the educator of the provisions of this rule;

(2)  Two convictions--a letter shall be sent to the educator
informing the educator of the provisions of this rule and
requiring documentation of clinical treatment following the
second conviction.

(a)  If the most recent conviction was more than three years
prior to the discovery of the conviction(s) and the educator
provides documentation of clinical treatment, the Commission
shall send a letter of warning to the educator.

(b)  If the most recent conviction was less than three years
prior to the discovery of the conviction(s) and the educator
provides documentation of clinical treatment, the Commission
shall send a letter of reprimand to the educator and a letter to the
district with notice of treatment.

(c)  If the most recent conviction was less than three years
prior to the discovery of the conviction(s) and the educator
provides no documentation of clinical treatment, the
Commission shall send a letter of reprimand to the educator and
a copy of the letter of reprimand to the educator's employer and
the Commission may initiate an investigation of the educator
based upon the drug offenses.

(3)  Three convictions--a letter shall be sent to the educator
informing the educator of the provisions of this rule and
requiring documentation of clinical treatment following the third
conviction.

(a)  If the most recent conviction was more than five years
prior to the discovery of the conviction(s) and the educator
provides documentation of clinical treatment, the Commission
shall send a letter of warning to the educator.

(b)  If the most recent conviction was less than three years
prior to the discovery of the conviction(s) and the educator
provides documentation of clinical treatment, the Commission
shall send a letter of reprimand to the educator and send a copy
of the letter of reprimand to the educator's employer.

(c)  If the most recent conviction was less than three years
prior to the discovery of the conviction(s) and the educator

provides no documentation of clinical treatment, the
Commission shall recommend suspension of the educator's
certificate to the Board.

B.  This rule does not preclude more serious or additional
action by the Commission against an educator for other related
or unrelated offenses.

R686-102-4.  Commission Action Towards an Individual
Who Does Not Hold Certification.

If as a result of a background check, it is discovered that an
individual inquiring about teacher certification, seeking
information about teacher certification, or placed in a public
school for a variety of purposes has been convicted of an drug
related offense within ten years of the date of the background
check, the following minimum conditions shall apply:

A.  One conviction--the individual shall be denied approval
of Commission clearance for a period of one year from the date
of the arrest.

B.  Two convictions--the individual shall be denied
approval of Commission clearance for a period of three years
from the date of the most recent arrest and the applicant shall
present documentation of clinical treatment before Commission
clearance shall be considered.

C.  Three convictions--the individual shall be denied
approval of Commission clearance for a period of five years
from the date of the most recent arrest.  The Commission shall
require the applicant to present documentation of clinical
treatment and may recommend denial of clearance.

R686-102-5.  Previous Clearance.
If the applicant or certificated educator presents

documentation to the Commission that recently discovered
conviction(s) have previously been addressed by the
Commission, the Commission need not reconsider the
conviction(s) absent additional convictions of the applicant or
certificated educator.

KEY:  teachers, disciplinary actions
August 15, 1998 53A-6-306(1)(a)
Notice of Continuation June 2, 2008
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R728.  Public Safety, Peace Officer Standards and Training.
R728-501.  Career Development Courses.
R728-501-1.  Authority.

This rule is authorized by Section 53-6-105.

R728-501-2.  Basic Training.
The first step on the career development ladder is the

successful completion of a POST approved basic training
course.  The required course may be the Utah Peace Officer
Standards and Training Basic course or an equivalent course
completed in another state.  If the course was completed in
another state, the officer will be required to successfully
complete the POST waiver process and receive Utah peace
officer certification.

R728-501-3.  Advanced Officer.
A.  The advanced officer certificate is the second step in the

POST career development program.  In order to obtain an
advanced officer certificate, an application must be submitted to
POST showing accomplishment of the following requirements:

1.  The candidate must be employed as full-time peace
officer with a minimum of three continuous years of peace
officer experience.

2.  All candidates must have attained a minimum firearms
qualification score of 80 percent on a POST accepted firearms
course during the preceding year.

3.  Each candidate must show evidence of having a current
intoxilyzer certificate and a radar operators certificate.

4.  The candidate may waive requirement three by showing
evidence of completion of at least forty-hours of specialized
training directly related to his present assignment.

5.  The candidate must show evidence of having a current
CPR card.

6.  The candidate must be nominated for advance officer
status by a letter from the candidates chief/sheriff.

B.  Each candidate, upon approval of his application, will
be invited to attend a thirty hour advance officer course.  These
courses will be conducted periodically at POST and at various
regional locations.

C.  Each candidate must pass a written examination on the
subjects covered in the advanced officer course.  Successful
candidates will be awarded a POST advanced officer certificate
and advanced officer insignia.

D.  To receive advanced officer certification, the officer is
required to achieve a score of 50 percent on each of the POST
physical tests:  Vertical jump, sit-ups, push-ups, 300 meter
sprint, and 1.5 mile run.

E.  The physical assessment test will be administered by
POST staff during the advanced officer course.

F.  Officers who achieve a score of 85 percent in each of
the four fitness tests will earn the advanced officer superior
fitness award.

R728-501-4.  First-Line Supervisor.
A.  The first-line supervisor course in intended to fill the

supervisory training needs of sergeants and other law
enforcement personnel.  The goal of the program is to offer a
course that is job related, consistent with current supervisory
needs, and one that will develop self confidence, and a positive
attitude toward supervision.

B.  The advanced officer course is not a prerequisite for
this course.

C.  Officers can register for this course by submitting a
POST course request signed by their chief administrative officer
or training officer.

R728-501-5.  Mid-Management Certificate.
A.  The mid-management development program is intended

to fulfill the management training needs of lieutenants, captains

and department heads.  A law enforcement administrator can
earn the mid-management certificate by successfully completing
three prescribed courses offered by POST.  The three courses
are:

1.  First-Line Supervisor
2.  Instructor Development
3.  Employee Discipline and Administrative procedure

course
In addition to the three courses offered by POST the

candidate is required to attend two management level courses,
which are approved by their chief administrating officer.

B.  A mid-management certificate will be awarded when a
candidate can document that he has successfully completed the
five prescribed courses.

R728-501-6.  Executive Development Institute.
The Executive Development Institute is intended for

department heads and their executive staff positions.  EDI is co-
sponsored by the Utah Chiefs of Police Association, the Utah
Sheriff's Association, and POST.  The EDI training format is a
two-day seminar addressing issues germane to Utah law
enforcement management.  The Executive Development
Institute is conducted two times each year.

KEY:  law enforcement officers, career development courses,
in-service training
December 1, 2007 53-6-105
Notice of Continuation July 1, 2008
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R746.  Public Service Commission, Administration.
R746-110.  Uncontested Matters to be Adjudicated
Informally.
R746-110-1.  Requests.

When a request for agency action is filed with the
Commission and the party filing the request anticipates and
represents in the request that the matter will be unopposed and
uncontested, or when the Commission determines that the matter
can reasonably be expected to be unopposed and uncontested
the request may be adjudicated informally in accord with
Section 63G-4-203 and the following:

R746-110-2.  Procedure.
The applicant shall file in support of the request sworn

statements and documents as may be necessary to establish the
pertinent facts of the matter.  Thereupon, the Commission may,
without hearing, enter its Report and Order in tentative form not
to be effective for a minimum of 20 days after its issuance.
Provided, however, that in cases where the applicant shall
establish good cause, the Commission may waive the 20-day
tentative period and issue a final order.  Section 63G-4-301
provides for review of final agency orders.  The order shall
provide that any person may file a protest prior to its effective
date and that if the Commission finds the protest to be
meritorious, the effective date shall be suspended pending
further proceedings.  The order shall be served by the applicant
upon all persons deemed by the Commission to have an interest
or potential interest in the subject matter, and the Commission
may require public notice in the form designated by the
Commission.

Absent meritorious protest, the order shall automatically
become effective without further action.

R746-110-3.  Rate Increases.
In cases where a public utility seeks an increase in rates,

fees, or charges, informal summary procedure may be invoked
if the applicant files in addition to supporting documentation a
sworn statement from each person impacted by the increase that
such person has no objection to the increase.  This provision
does not apply to energy-cost pass-through cases, which are
provided for in Section 54-7-12(3)(d), nor does it apply to cases
brought under Section 54-7-12(6).

KEY:  public utilities, rules and procedures
1988 54-4-1
Notice of Continuation June 24, 2008 63G-4-203
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R746.  Public Service Commission, Administration.
R746-210.  Utility Service Rules Applicable Only to Electric
Utilities.
R746-210-1.  Public Utility Regulatory Policy Act (PURPA)
Standards for Master-Metered Multiple Tenancy Dwellings.

A.  The Public Utility Regulatory Policy Act (PURPA)
standards for Master Metered Multiple Tenancy Dwellings as set
forth below are hereby adopted by the Commission.

1.  Section 113 of PURPA 16 USCA states:
"To the extent determined appropriate under Section

115(d), master metering of electric service in the case of new
buildings shall be prohibited or restricted to the extent necessary
to carry out the purpose of this Title.

Section 115(d) states:
"Separate metering shall be determined appropriate for any

new building for purposes of section 113(b)(1) if --
(1)  there is more than one unit in such building,
(2)  the occupant of each such unit has electric energy used

in such unit, and
(3)  with respect to such portion of electric energy used in

such unit, the long-run benefits to the electric consumers in such
building exceed the costs of purchasing and installing separate
meters in such building.

R746-210-2.  Exemptions.
A.  Automatic Exemptions -- Separate individual metering

is not required for:
1.  Those portions of transient multiple occupancy

buildings and transient mobile home parks normally used as
temporary domiciles in such buildings as hotels, motels,
dormitories, rooming houses, hospitals, nursing homes and
those mobile home park sections designated for travel trailers;

2.  Residential unit space in multiple occupancy buildings
where all space heating, water heating, ventilation and cooling
are provided through central systems and where the electric load
within each unit that is controlled by the tenant is projected to
be 250 kWh or less per month and where the utility has been
provided reasonable substantiation of the load projection;

3.  Common building areas such as hallways, elevators,
reception and/or washroom, security lighting areas.

4.  Commercial unit space which is:
a.  Subject to alternation with change in tenants as

evidenced by temporary as distinguished from permanent type
of load bearing wall and floor construction separating the
commercial unit spaces, and

b.  Non-energy intensive as evidenced by connected loads
other than space heating, water heating, and air-conditioning of
five watts or less per square foot of occupied space.

R746-210-3.  Exemptions Requiring a Cost-Effectiveness
Test.

Cases not covered under "automatic exemptions" will be
granted an exemption if the benefit-to-cost ratio is less than one
(1) with respect to separate metering using the cost effectiveness
test guidelines described below.  The burden of proof rests with
the person requesting exemption and the evidence required to
sustain that burden must demonstrate that the long-run benefits
of individual metering to the electric consumer are less than the
costs of purchasing and installing separate meters.  Written
requests to the utility for an exemption will be given
consideration based upon the following criteria and conditions:

A.  "New buildings" shall be defined as those structures or
mobile home parks for which a building permit is obtained on
or after August 1, 1984, or, if no permit is required, for which
construction is commenced on or after August 1, 1984.
Construction is defined to begin when footings are poured.

B.  The benefits shall be quantified in dollars of savings
and shall reflect the difference in electricity use which results
when separate metering is utilized rather than master-metering.

The lump sum savings shall reflect a present worth analysis
using as a discount rate the percentage interest rate of long-term
debt such as the utility's latest long-term bond issue, or a
mortgage rate, and a period equal to the estimated life of the
building.  Such analysis, including its preparation and expense,
shall be the sole responsibility of the customer.

C.  The customer's determination of benefit shall be based
on electric service supplied by the utility at electric service rates
and regulations approved by the Commission, including but not
limited to, regulations that prohibit resale of electric service to
any other person or entity unless taking service under rate
schedules that specifically provide for reselling.

D.  The cost shall be quantified in dollars and shall reflect
the current difference in installed cost between master and
individual metering.  The lump sum differential cost reflecting
the purchase and installation of separate meters versus a single
meter shall be prepared by the utility.  The preparation of the
differential costs of meter bases and building wiring shall be the
sole responsibility of the customer; and

E.  The benefit-to-cost ratio shall equal the present worth
of benefits described in paragraph (b) divided by the current
(present worth) costs described in paragraph (d).

R746-210-4.  Exemption by Appeal.
In the event the customer disagrees with the utility's

determination of the exemption, such dispute shall be resolved
by the Commission.  The Commission, upon its own motion or
upon the petition of any person, may initiate formal or
investigative proceedings upon any matter arising out of an
informal complaint.  Further, a formal investigation requires not
only the benefit-to-cost determination, but also a showing by the
customer that a granted exemption status will be consistent with
the stated purposes of Title I of PURPA; i.e., conservation,
efficiency, and equity.  It is appropriate that equity, conservation
and efficiency not be negatively impacted as required under the
promulgated PURPA regulations.

R746-210-5.  Submetering as an Alternative to Individual
Metering.

There are no circumstances, other than exemptions, where
submetering is an acceptable alternative to individual metering
under the constraints of PURPA.  Submetering, while giving
consumers control over their energy consumption, still retains
a primary objection to master metering; namely, that since
customers of a master metered utility customer are not
customers of a regulated public utility, the Commission is
without authority to provide redress where appropriate, such as
in cases of service or billing problems.

KEY:  electric utility industries, rules, procedure
June 20, 2002 54-4-1
Notice of Continuation June 24, 2008
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R746.  Public Service Commission, Administration.
R746-240.  Telecommunication Service Rules.
R746-240-1.  General Provisions.

A.  Authorization--The Utah Public Utility Code Sections
54-1-1, 54-4-4, 54-4-7, 54-4-8, and 54-4-14.

B.  Title--These rules shall be known and may be cited as
the Utah Service Rules for Telecommunication Corporations.

C.  Purpose--The purpose of these rules is to establish and
enforce uniform telecommunications service practices and
procedures governing eligibility, deposits, account billing,
termination and deferred payment agreements.

D.  Objective--The objective of these rules is to assure the
adequate provision of residential and business
telecommunications service, to restrict unreasonable termination
of or refusal to provide residential and business
telecommunications service, to provide functional alternatives
to termination or refusal to provide residential or business
telecommunications service, and to establish and enforce fair
and equitable procedures governing eligibility, deposits, account
billing, termination and deferred payment agreements.

E.  Nondiscrimination--Telecommunications service shall
be provided to qualified persons without regard to employment,
occupation, race, handicap, creed, sex, national origin, marital
status, or number of dependents.

F.  Requirement of Good Faith--Every agreement or
obligation within these rules imposes an obligation of good
faith, honest, and fair dealings in its performance and
enforcement.

G.  Application of Rules--These telecommunications
service rules shall apply to each telecommunications corporation
operating within Utah under the jurisdiction of the Public
Service Commission.

1. A telecommunications corporation may petition the
Commission for an exemption from specified portions of these
rules in accordance with R746-100-15, Deviation from Rules.

2.  The adoption of these rules by the Commission shall in
no way preclude it from altering or amending a specific rule
pursuant to applicable statutory procedures.

H.  Customer's Statement of Rights and Responsibilities--
When telecommunications service is extended to an account
holder, and annually thereafter, a local exchange carrier shall
provide a copy of the "Customer's Statement of Rights and
Responsibilities" as approved by the Public Service
Commission.  This statement shall be a single page document.
It shall be prominently displayed in each customer service
center.

R746-240-2.  General Definitions.
A.  "Account Holder"--A person, corporation, partnership,

or other entity which has agreed with a telecommunications
corporation to pay for receipt of telecommunications services
and to which the utility provides the telecommunications
services.

B.  "Applicant"--A person, corporation, partnership, or
other entity that applies to a telecommunications corporation for
local access line services.

C.  "Local Exchange Carrier/LEC"--A telecommunications
corporation that provides the local access line services within
the geographic territory authorized by the Commission.

D.  "Deferred Payment Agreement"--An agreement to
receive or to continue to receive telecommunications service
pursuant to Section R746-240-5, Deferred Payment Agreement,
and to pay an outstanding debt or delinquent account owed to a
telecommunications corporation.

R746-240-3.  Deposits and Eligibility for Service.
A.  Deposits and Guarantees--
1.  Telecommunications corporations not subject to pricing

flexibility pursuant to 54-8b-2.3 shall have Commission

approved tariffs on file relating to their security deposits and
third party guarantor polices and procedures.
Telecommunications corporations subject to pricing flexibility
shall include any terms and conditions relating to their security
deposits and third party guarantor policies and procedures in
their price lists.

2.  Simple interest shall accrue on a deposit and shall be
paid at the time the deposit is either refunded or applied to the
customer's final bill for service.  The interest rate used by a
telecommunications corporation shall be set by the Commission.

B.  Eligibility for Service--
1.  Telecommunications service is to be conditioned upon

payment of deposits, when required, and of the outstanding
debts for past telecommunications service which are owed by
the applicant to that telecommunications corporation, subject to
Section R746-240-7 Review and Resolution of Disputes, and
Section R746-240-8, Formal Agency Proceedings Based Upon
Complaint Review.  That service may be denied when unsafe
conditions exist, when the applicant has given false information
in applying for telecommunications service, or when the
applicant has tampered with the telecommunications
corporation's lines, equipment, or other properties.

2.  When an applicant is unable to pay an outstanding debt
in full, service may be provided upon execution of a deferred
payment agreement as set forth in Section R746-240-5, Deferred
Payment Agreement.

3.  An applicant is ineligible for service if at the time of
application, the applicant is cohabiting with a delinquent
account holder, previously terminated for non-payment, and the
applicant and the delinquent account holder received the
telecommunications corporation's service, whether the service
was received at the applicant's present address or another
address.

R746-240-4.  Account Billing.
A.  Billing Procedures--
1.  Bills to account holders for telecommunications

services shall be issued on a monthly basis and shall be typed or
machine printed.

B.  Periodic Billing Statement--
1.  Except in the case of telecommunications service which

is deemed to be uncollectible or with respect to which collection
or termination procedures have been instituted, a
telecommunications corporation shall mail or deliver to the
account holder, for each billing cycle at the end of which there
is an outstanding balance for current service, a statement which
the account holder may retain, setting forth each of the
following disclosures to the extent applicable:

a.  the outstanding balance in the account at the beginning
of the current billing cycle using a term such as "previous
balance";

b.  the amount of the charges debited to the account during
the current billing cycle using a term such as "current service";

c.  the amount of the payments made to the account from
the previous billing cycle using a term, such as "payments";

d.  the amount of the late payment charges debited to the
account during the current billing cycle using a term, such as
"late charge";

e.  a listing of the closing date of the current billing cycle
and the outstanding balance in the account on that date using a
term, such as "amount due";

f.  a listing of the statement, or payment, due date;
g.  a listing of the date by which payment of the new

balance must be made to avoid assessment of a late charge;
h.  a statement that a late charge, expressed in annual

percentage rate or periodic rate, may be assessed against the
account for late payment;

i.  a statement such as:  "If you have questions about this
bill, please call the company at--phone #".
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C. Late Charge--
1.  A late payment charge of a periodic rate as established

by the Commission may be assessed against an unpaid balance
pursuant to specific tariffs approved by the Commission for
telecommunications corporations not subject to pricing
flexibility pursuant to 54-8b-2.3.  Late payment charges shall
not apply if payment is made before the next bill is rendered by
the telecommunications corporation.  A late payment charge
may be assessed against an unpaid balance pursuant to terms
and conditions in price lists of telecommunications corporations
subject to pricing flexibility.

2.  No other charge, whether described as a finance charge,
service charge, discount, net or gross charge may be applied to
an account for failure to pay an outstanding bill by the statement
due date.  This subsection does not apply to reconnection
charges or return check service charges.

D.  Statement Due Date--An account holder shall have not
less than 20 days from the bill date to pay the new balance,
which date shall be the statement due date.

E.  Disputed Bill--
1.  In the event of a dispute between the account holder and

the telecommunications corporation respecting a bill, the
telecommunications corporation may require the account holder
to pay the undisputed portion of the bill to avoid discontinuance
of service for nonpayment.  The telecommunications corporation
shall make an investigation as may be appropriate to the
particular case, and report the result thereof to the account
holder.  In the event the dispute is not reconciled, the
telecommunications corporation shall advise the account holder
that he may make application to the Division of Public Utilities
for review and disposition of the matter per Section R746-240-
7, Review and Resolution of Disputes.

2.  Inaccurately billed service--When the billings for
telecommunications services have not been accurately
determined because of the telecommunications corporation's
omission or negligence, the telecommunications corporation
shall offer and enter into reasonable payment arrangements
when the amount owed by the customer exceeds $25 and when
the period over which the underbilling accumulated exceeds one
month.  When a telecommunications corporation overbills a
customer for  te lecommunications service, the
telecommunications corporation shall offer the account holder
a credit on future bills or a refund if requested by the account
holder.

3.  Interruption of service--In the event the account holder's
service is interrupted, other than by the negligence or the willful
act of the account holder, and it remains out of service for a
specified number of hours, after being reported or found by the
telecommunications corporation to be out of order, credit
adjustments shall be made to the account holder's billing.  The
specified number of hours, which can be either 24 or 48, and the
adjustment methods will be as shown in the tariffs of each
telecommunications corporation and approved by the
Commission for telecommunications corporations that are not
subject to pricing flexibility pursuant to 54-8b-2.3 or in the price
lists of each telecommunications corporation that is subject to
pricing flexibility.

R746-240-5.  Deferred Payment Agreement.
A.  Delinquent Account--
1.  An account holder who is unable to pay a delinquent

account balance on demand may be able to receive
telecommunications services under a deferred payment
agreement, if such an agreement is offered by the LEC.

2.  When a telecommunications corporation offers a form
of a deferred payment agreement, the account holder can prevent
disconnection, or be reconnected, by negotiating and executing
a deferred payment agreement and paying the first installment at
the telecommunications corporation's business office.  Within

two working days after the account holder makes the first
installment payment, telecommunications service will be
reconnected.

3.  After negotiating a deferred payment agreement, the
account holder shall pay the current bills for service plus the
monthly installment necessary to liquidate the delinquent bill.

4.  A deferred payment agreement may include a late
payment charge as authorized for the telecommunications
corporation by the Commission.

B.  Breach--If an account holder breaches a condition or
term of a deferred payment agreement, the telecommunications
corporation may treat that breach as a delinquent account and
shall have the right to terminate service without further notice.

R746-240-6.  Termination.
A.  Delinquent Account--
1.  A service bill which has remained unpaid beyond the

statement due date is a delinquent account.  A
telecommunications corporation shall not consider an account
holder's bill past due unless it remains unpaid for a period of 20
calendar days after the billing date printed on the bill.

2.  When an account is delinquent, the telecommunications
corporation, before termination, shall issue a written late notice
to inform the account holder of the delinquent status. A late
notice or reminder notice must include the following
information:

a.  a statement that the account is a delinquent account and
should be paid promptly;

b.  a statement that the account holder should communicate
with the telecommunications corporation's collection
department, by calling the company, if the account holder has
questions concerning the account;

c.  a statement of the delinquent account balance, using a
term such as "delinquent account balance."

3.  When the account holder responds to a late notice or
reminder notice, the telecommunications corporation's
collections personnel shall investigate any disputed issue and
shall attempt to resolve that issue by negotiation.  If the dispute
is not resolved, the telecommunications corporation's collection
personnel shall inform the account holder that he may make
application to the Division of Public Utilities for a review and
disposition pursuant to Section R746-240-7, Review and
Resolution of Disputes.  During this investigation and
negotiation and a subsequent review by the Division of Public
Utilities no other action shall be taken to terminate the local
access service if the account holder pays the undisputed portion
of the account, subject to the telecommunications corporation's
right to terminate service pursuant to R746-240-6(D),
Termination Without Notice.

B.  Reasons for Termination--
1.  Service may be terminated by a telecommunications

corporation for the following reasons:
a.  nonpayment of billed and delinquent charges, deposits,

deferred payments owed to the telecommunications corporation;
b.  abusive use of the telephone services in a manner that

interferes with the service of another person;
c.  intentionally using the service in a manner that causes

wrongful billing charges to another person;
d.  intentionally using the service to transmit messages or

to locate a person to give or obtain information, without
payment of appropriate message charges;

e.  using the service with fraudulent intent by
impersonating someone else;

f.  using the service for unlawful purposes;
g.  tampering with or destroying company lines, equipment

or other properties;
h.  subterfuge or deliberately furnishing false information

when applying for and obtaining telephone services;
i.  abandonment of the service.
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2.  The following shall be insufficient grounds for
termination of service:

a.  a delinquent account, accrued prior to the
commencement of a divorce or separate maintenance action in
the courts, in the name of a former spouse;

b.  cohabitation of a current account holder with one who
is a delinquent account holder who was previously terminated
for non-payment, unless the current and delinquent account
holders also cohabited during the time the delinquent account
holder received the telecommunications corporation's service,
whether such service was received at the current account
holder's present address or another address;

c.  when the delinquent account balance is $15.00, or less,
except when a delinquent balance has accrued for more than 3
months.

d.  delinquency in payment for service by a previous
occupant at the premises to be served other than a member of
the same family or household;

e.  failure to pay any amount in a bona fide dispute before
the Division or Commission.

C.  Medical Emergency/Medical Facilities--
1.  A local exchange carrier shall postpone discontinuance

of service of a residential customer for 30 days from the date of
a certificate of a licensed physician which states that
discontinuance of service will aggravate an existing medical
emergency or create a medical emergency for the customer, a
member of his family, or other permanent resident on the
premises where service is rendered.  This postponement shall be
limited to a single 30-day period or a lesser period as may be
agreed upon by the telecommunications corporation and the
account holder.  A person whose health is threatened or illness
aggravated may petition the Commission for an extension of
time.

2.  The notice or certificate of medical emergency must be
in writing and show clearly the name of the person whose illness
would be exacerbated by discontinuance of service, the nature
of the medical emergency, the specific manner in which the
discontinuance of service will aggravate or create a medical
emergency, and the name, title, and signature of the physician
certifying the medical emergency.

3.  In instances when discontinuance of service is delayed
for medical reasons, the telecommunications corporation may
restrict the ability of the account holder to place toll calls.  The
account holder shall pay the appropriate rates for toll restriction
service.

D.  Termination Without Notice--A telecommunications
corporation may terminate local access without notice when, in
its judgment, a clear emergency or serious health or safety
hazard exists, or when there is unauthorized use of or diversion
of a telecommunications corporation service or tampering with
lines, or other property owned by the telecommunications
corporation.  The telecommunications corporation shall notify
the account holder of the reason for the termination of service.

E.  Notice of Proposed Termination--The account holder
shall be notified in writing of the telecommunications
corporation's intention to discontinue service and be allowed no
less than seven days from the mailing date to respond to the
notice.  Notices of proposed discontinuance of service shall
state:

1.  the reasons for and date of scheduled discontinuance of
service;

2.  actions which the account holder may take to avoid
discontinuance of service;

3.  a statement of the customer's rights and responsibilities
under existing state law and Commission rules.

F.  Effort to Contact the Account Holder--
1.  On the business day prior to actual discontinuance of

telecommunications service, a representative of the
telecommunications corporation shall make a reasonable effort

to contact the account holder affected, either in person or by
telephone, to apprise the account holder of the proposed action
and steps to take to avoid or delay discontinuance.  This oral
notice shall include the same information required for written
notice.  Each local exchange carrier shall maintain clear, written
records of these oral notices, showing dates and names of
employees giving the notices.

2.  The telecommunications corporation shall make
reasonable efforts to personally contact a third party designated
by the residential account holder before termination occurs, if
the third party resides within its service area.  The
telecommunications corporation shall inform its account holders
of the third party notification procedure in its statement of
customer rights and responsibilities.

G.  Termination--Upon expiration of the notice of proposed
termination, the telecommunications corporation may terminate
service.

H.  Account Holder Requested Termination--An account
holder shall advise a telecommunications corporation at least
three days in advance of the day on which he wants local access
service disconnected.  The telecommunications corporation
shall disconnect the service within one working day of the
requested disconnect date.  The account holder shall not be
liable for services rendered to or at the address or location after
11:59 p.m. of the requested disconnect date.

R746-240-7.  Review and Resolution of Disputes.
A.  Informal Review--A person who is unable to resolve a

dispute with a telecommunications corporation concerning a
matter subject to Public Service Commission jurisdiction may
obtain informal review of the dispute by a designated employee
within the Division of Public Utilities.  Upon receipt of a
request for informal review, the Division employee shall, within
one business day, notify the telecommunications corporation
that an informal complaint has been filed. Absent unusual
circumstances, the telecommunications corporation shall
attempt to resolve the complaint within five business days.  In
no circumstance shall the telecommunications corporation fail
to respond to the informal complaint within five business days.
The response shall advise the complainant and the Division
employee regarding the results of the telecommunications
corporation's investigation and a proposed solution to the
dispute or provide a timetable to complete any investigation and
propose a solution.  The telecommunications corporation shall
make reasonable efforts to complete any investigation and
resolve the dispute within 30 calendar days.  A proposed
solution may be that the telecommunications corporation
requests that the informal complaint be dismissed if, in good
faith, it believes the complaint is without merit.  The
telecommunications corporation shall inform the Division
employee of the telecommunications corporation's response to
the complaint, the proposed solution and the complainant's
acceptance or rejection of the proposed solution and shall keep
the Division employee informed as to the progress made with
respect to the resolution and final disposition of the informal
complaint.  If, after 30 calendar days from the receipt of a
request for informal review, the Division employee has received
no information that the complainant has accepted a proposed
solution or otherwise completely resolved the complaint with
the telecommunications corporations, the complaint shall be
presumed to be unresolved.

B.  Mediation--If the telecommunications corporation or
the complainant determines that they cannot resolve the dispute
by themselves, either of them may request that the Division
attempt to mediate the dispute.  When a mediation request is
made, the Division employee shall inform the other party within
five business days of the mediation request.  The other party
shall either accept or reject the mediation request within ten
business days after the date of the mediation request, and so
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advise the mediation requesting party and the Division
employee.  If mediation is accepted by both parties or the
complaint continues to be unresolved 30 calendar days after
receipt, the Division employee shall further investigate and
evaluate the dispute, considering both the customer's complaint
and the telecommunications corporation's response, their past
efforts to resolve the dispute, and try to mediate a resolution
between the complainant and the telecommunications
corporation.  Mediation efforts may continue for 30 days or until
the Division employee informs the parties that the Division has
determined that mediation is not likely to result in a mutually
acceptable resolution, whichever is shorter.

C.  Division Access to Information During Informal
Review or Mediation--The telecommunications corporation and
the complainant shall provide documents, data or other
information requested by the Division, to evaluate the complaint
within five business days of the Division's request, if reasonably
possible or as expeditiously as possible if they cannot be
provided within five business days.

D.  Commission Review--If the telecommunications
corporation has proposed that the complaint be dismissed from
informal review for lack of merit and the Division concurs in the
disposition, if either party has rejected mediation or if mediation
efforts are unsuccessful and the Division has not been able to
assist the parties in reaching a mutually accepted resolution of
the informal dispute, or the dispute is otherwise unresolved
between the parties, the Division in all cases shall inform the
complainant of the right to petition the Commission for a review
of the dispute, and shall make available to the complainant a
standardized complaint form with instructions approved by the
Commission.  The Division itself may petition the Commission
for review of a dispute in any case which the Division
determines appropriate.  While a complainant is proceeding with
an informal review or mediation by the Division or a
Commission review of a dispute, no termination of
telecommunications service shall be permitted, if amounts not
disputed are paid when due, subject to the telecommunications
corporation's right to terminate service pursuant to R746-240-
6(D), Termination Without Notice.

R746-240-8.  Formal Agency Proceedings Based Upon
Complaint Review.

The Commission, upon its own motion, the petition of the
Division of Public Utilities, or any person, may initiate formal
hearings or investigative proceedings upon a matter arising out
of an informal complaint.

KEY:  procedures, telecommunications, telephones
August 8, 2005 54-4-1
Notice of Continuation June 24, 2008 54-4-7

54-7-9
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R746.  Public Service Commission, Administration.
R746-340.  Service Quality for Telecommunications
Corporations.
R746-340-1.  General.

A.  Application of Rules -- These rules promulgated herein
shall apply to each telephone corporation, as defined in
Subsection 54-8b-2(16).

1.  These rules govern the furnishing of communications
services and facilities to the public by a telecommunications
corporation subject to the jurisdiction of the Commission.  The
purpose of these rules is to establish reasonable service
standards to the end that adequate and satisfactory service will
be rendered to the public.

2.  The adoption of these rules by the Commission shall in
no way preclude it from altering or amending its rules pursuant
to applicable statutory procedures, nor shall the adoption of
these rules preclude the Commission from granting temporary
exemptions to rules in exceptional cases as provided in R746-
100-15, Deviation from Rules.

B.  Definitions -- In the interpretation of these rules, the
following definitions shall apply:

1.  "Allowed Service Disruption Event" -- an event when
a telecommunications corporation is prevented from providing
adequate service due to:

a.  A customer's act;
b.  A customer's failure to act;
c.  A governmental agency's delay in granting a right-of-

way or other required permit;
d.  A disaster or an act of nature that would not have been

reasonably anticipated and prepared for by the
telecommunications corporation;

e.  A disaster of sufficient intensity to give rise to an
emergency being declared by state government;

f.  A work stoppage, which shall include a grace period of
six weeks following return to work;

g.  A cable cut outside the telecommunications
corporation's control affecting more than 20 pairs.

h.  A public calling event, busy calling or dial tone loss due
to mass calling or dial-up event;

i.  Negligent or willful misconduct by customers or third
parties including outages originating from the introduction of a
virus onto the telecommunications corporation's network or acts
or terrorism.

2.  "Central Office" -- A building that contains the
necessary telecommunications equipment and operating
arrangements for switching, connecting, and inter-connecting
the required local, interoffice, and interexchange services for the
general public.

3.  "Central Office Area" -- A geographic area served by a
central office.

4.  "CFR" means the Code of Federal Regulations, 2000
edition.

5.  "Choke Network Trunk Groups" -- A network with
special trunking and special prefixes in place to manage the use
of mass-calling-numbers.

6.  "Commission" -- Public Service Commission of Utah.
7.  "Commitment" -- A promise by a telecommunications

corporation to a customer specifying a date and time to provide
a service.

8.  "Customer" -- A person, firm, partnership, corporation,
municipality, cooperative, organization, or governmental
agency, provided with telecommunications services by a
telecommunications corporation.

9.  Customer trouble reports include:
a.  "Trouble Report" -- A customer report attributable to the

malfunction of a telecommunications corporation's facilities and
includes repeat trouble reports.

b.  "Out of Service Trouble Report" -- A report used when
a customer reports there is neither incoming nor outgoing

telecommunications capability.
c.  "Repeat Trouble Report" -- A report received on a

customer access line within 30 days of a closed trouble report.
10.  "Exchange" -- A unit established by a

telecommunications corporation for the administration of
telecommunication services in a specified geographic area.  It
may consist of one or more central office areas together with
associated outside plant facilities used in furnishing
telecommunications services in that area.

11.  "Exchange Service Area" -- The geographical territory
served by an exchange.

12.  "Held Order" -- A request for basic exchange line
service delayed beyond the initial commitment date due to a
lack of facilities which the telecommunications corporation is
responsible for providing.

13.  "Interconnection Trunk Group" -- Connects the
telecommunications corporation's central office or wire center
with another telecommunications corporation's facilities.

14.  "Local Access Line" -- A facility, totally within one
central office area, providing a telecommunications connection
between a customer's service location and the serving central
office.

15.  "Out of Service" -- When there exists neither incoming
nor outgoing telecommunication capability.

16.  "Party Line Service" -- A grade of local exchange
service which provides for more than one customer to be served
by the same local access line.

17.  "Price List" -- The terms and conditions upon which
public telecommunications services are offered that is filed by
a telecommunications corporation that is subject to pricing
flexibility pursuant to 54-8b-2.3.

18.  "Tariff" -- A portion or the entire body of rates, tolls,
rentals, charges, classifications and rules, filed by the
telecommunications corporation and approved by the
Commission.

19.  "Telecommunications Corporation" -- A "telephone
corporation" as defined in Section 54-2-1(23).

20.  "Voice Grade Service" -- Service that at a minimum,
includes:

a.  providing access to E911, which identifies the exact
location of the emergency caller;

b.  Two-way communications with a clear voice each way;
c.  Ability to place and receive calls; and
d.  Voice band between 300 HZ and 3000 HZ.
21.  "Wire Center" -- The building in which one or more

local switching systems are installed and where the outside
cable plant is connected to the central office equipment.

R746-340-2.  Records and Reports.
A.  Availability of Records -- Each telecommunications

corporation shall make its books and records open to inspection
by representatives of the Commission, the Division of Public
Utilities, or the Committee of Consumer Services (or any
successor agencies) during normal operating hours.

B.  Retention of Records -- All records required by these
rules shall be preserved for the period of time specified at 47
CFR 42, incorporated by this reference.

C.  Reports --
1.  Each telecommunications corporation shall maintain

records of its operations in sufficient detail to permit review of
its service performance.

2.  Central offices with more than 500 local access lines,
shall each report as promptly as possible to the Commission and
the local news media, including, but not limited to, radio, TV,
and newspaper, when applicable, failure or damage to the
equipment or facilities which disrupts the local or toll service of
25 percent or more of the local access lines in that central office
for a time period in excess of two hours.

D.  Uniform System of Accounts -- The Uniform System
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of Accounts for Class A and Class B telephone utilities, as
prescribed by the Federal Communications Commission at 47
CFR 32 is the prescribed system of accounts to record the
results of Utah intrastate operations.

E.  Data to be Filed with the Commission --
1. Terms and Conditions of Service -- Each

telecommunications corporation shall have its tariff, price lists,
etc., which describe the terms and conditions under which it
offers public telecommunications services on file with the
Commission, and where applicable, in accordance with the rules
governing the filing of the information as prescribed by the
Commission.  It shall also provide the same information to the
Commission in electronic format as requested by the
Commission.

2.  Exchange Maps -- Each telecommunications
corporation shall have on file with the Commission an exchange
area boundary map for each of its exchanges within the state.
Each map shall clearly show the boundary lines of the exchange
area wherein the telecommunications corporation serves.
Exchange boundary lines shall be located by appropriate
measurement to an identifiable location where that portion of
the boundary line is not otherwise located on section lines,
waterways, railroads, roads, etc.  Maps shall show the location
of major highways, section lines, geographic township and range
lines and major landmarks located outside municipalities.  An
approximate distance scale shall be shown on each map.

R746-340-3.  Engineering.
A.  Utility Plant -- Utility plant shall be designed,

constructed, maintained and operated in accordance with the
provisions outlined in the National Electrical Safety Code, 1993
edition, incorporated by reference.

B.  Party-line Service -- When party-line service is to be
provided, no more than eight customers shall be connected on
one local access line, unless approved by the Commission.  The
telecommunications corporation may re-group customers as may
be necessary to carry out the provisions of this rule.

R746-340-4.  Emergency Operation.
A. Emergency Service -- Telecommunications corporations

shall make reasonable arrangements to meet emergencies
resulting from failures of service, unusual and prolonged
increases in traffic, illness of personnel, fire, storm or other acts
of God, and inform its employees as to procedures to be
followed in the event of emergency in order to prevent or
minimize interruption or impairment of telecommunication
service.

B.  Battery Power -- Each central office shall have a
minimum of three hours battery reserve.

C.  Auxiliary Power -- In central offices exceeding 5,000
lines, a permanent auxiliary power unit shall be installed.

R746-340-5.  Maintenance.
A.  Maintenance of Plant and Equipment --
1.  Each telecommunications corporation shall adopt and

pursue a maintenance program aimed at achieving efficient
operation of its system to permit the rendering of safe, adequate
and continuous service at all times.

2.  Maintenance shall include keeping all plant and
equipment in a good state of repair consistent with safety and
the adequate service performance of the plant affected.

B.  Customer Trouble Reports --
1.  Each telecommunications corporation shall provide for

the receipt of customer trouble reports at all hours, and shall
make a full and prompt investigation of and response to each
complaint.  The telecommunications corporation shall maintain
a record of trouble reports made by its customers.  This record
shall include appropriate identification of the customer or
service affected, the time, date and nature of the report, and the

action taken to clear the trouble or satisfy the complaint.
2.  Provision shall be made to clear emergency out-of-

service trouble at all hours, consistent with the bona fide needs
of customers and the personal safety of utility personnel.

3.  Provisions shall be made to clear other out-of-service
trouble not requiring unusual repair, within 48 hours of the
report received by the telecommunications corporation, unless
the customer agrees to another arrangement.

4.  If unusual repairs are required, or other factors preclude
clearing of reported trouble promptly, reasonable efforts shall be
made to notify affected customers.

C.  Inspections and Tests -- Each telecommunications
corporation shall adopt a program of periodic tests, inspections
and preventive maintenance aimed at achieving efficient
operation of its system and rendering safe, adequate, and
continuous service.  It shall file a description of its inspection
and testing program with the Commission showing how it will
monitor and report compliance with Commission rules or
standards.

D.  Planned Service Interruptions -- If service must be
interrupted for purposes of rearranging facilities or equipment,
the work shall be done at a time which will cause minimal
inconvenience to customers.  Each telecommunications
corporation shall attempt to notify each affected customer in
advance of the interruption.  Emergency or alternative service
shall be provided, during the period of the interruption, to
assure communication is available for local law enforcement
and public safety units and agencies.

R746-340-6.  Safety.
A.  Safety -- Each telecommunications corporation shall:
1.  require its employees to use suitable tools and

equipment to perform their work in a safe manner;
2.  instruct employees in safe work practices;
3.  exercise reasonable care in minimizing the hazards to

which its employees, customers and the general public may be
subjected.

R746-340-7.  End User Service Standards For All
Telecommunications Corporations.

A.  Public Telecommunications Services -- A
telecommunications corporation providing public
telecommunications services shall, excluding documented
Allowed Service Disruption events listed under R746-340-
1(B)(1):

1.  meet minimum voice grade requirements as defined in
R746-340-1(B)(19);

2.  meet network call completion standards:
a.  provide dial tone within three seconds on at least 98

percent of tested calls placed during average daily busy hours
each month for each wire center; and

b.  assure that no interoffice facilities entirely within a
telecommunications corporation's network, except choke
network trunks, exceed two percent blocking.  Intertandem
facilities shall be governed by R746-365.

R746-340-8.  End User Service Standards for Incumbent
Telecommunications Corporations with 30,000 or More
Access Lines in Utah.

Except, after public notice and hearing, as ordered by the
Commission upon finding that sufficient competition exists in
a defined geographic area to waive one or more of the following
standards and rely upon market operations to ensure adequate
end user service quality, each incumbent telecommunications
corporation with 30,000 or more access lines in Utah shall
comply with the following service standards with respect to
public telecommunications services offered pursuant to tariff on
January 1, 2005. An incumbent telecommunications corporation
subject to Rule 746-340-8 will be subject to 54-7-25 penalties
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for the failure to comply with any of these service standards for
any time period greater than three consecutive months, unless
the Commission determines, pursuant to a request for agency
action by an interested person and proceedings thereon, that the
corporation's failure(s) to comply with these standards warrant
imposition of such penalties for a shorter time period.

A.  Installations -- Excluding documented Allowed Service
Disruption events listed in R746-340-1(B)(1), a
telecommunications corporation shall:

1.  install 95 percent of all new, transfer, and change orders
within three business days or on the customer-requested due
dates, whichever is later, on a wire center basis;

2.  allow no more than four held orders per 1,000 new,
transfer and change orders at the end of any month on a
statewide basis for all areas not previously exempted under this
rule;

3.  meet 90 percent of all new, transfer and change order
installation commitments, excluding customer trouble reports
within seven days of initial installation, on a wire center basis,
unless the customer requests a later date; and

4.  automatically credit $10 to a residential customer, $40
to a small business customer, for missing an installation
commitment.

B.  Repairs -- Excluding documented Allowed Service
Disruption Events listed in R746-340-1(B)(1), a
telecommunications corporation shall:

1.  Repair 85 percent of all out-of-service troubles within
one business day, on a wire center basis;

2.  repair 90 percent of all troubles within two business
days, on a wire center basis; and

3.  automatically credit $10 to a residential customer, $40
to a small business customer, for missing a repair commitment.

4.  Trouble reports received after 4:00 p.m. Monday
through Friday are deemed received at 8:00 a.m. on the
following business day.

C.  Billing Requirements -- Excluding documented
Allowed Service Disruption events listed in R746-340-1(B)(1),
a telecommunications corporation shall:

1.  correct a billing error upon receiving a customer request
by correcting the error on the customers account within one
week.

2.  Maintain and provide to the Division of Public Utilities
upon request, evidence documenting its activities, the purposes,
dates, volumes, and times of those activities in:

a.  making billing corrections within one week, and
b.  investigating to determine whether or how to make

billing corrections.
D.  Disconnection of Service Requirements -- Excluding

documented Allowed Service Disruption Events listed in R746-
340-1(B)(1), a telecommunications corporation shall:

1.  disconnect a customer for nonpayment no earlier than
the disconnect date listed on the telecommunications
corporation's disconnect notice to the customer; and

2.  maintain and provide to the Division of Public Utilities
upon request, evidence documenting its activities and the dates
of those activities when disconnecting customers no earlier than
the disconnect dates specified on their disconnect notices; and
disconnecting only those customers eligible to be disconnected.

E.  Incoming Repair and Business Office Calls --
Excluding documented Allowed Service Disruption Events
listed in R746-340-1(B)(1), a telecommunications corporation
shall assure incoming repair and business office calls experience
no more than a 35-second time in queue on average.

R746-340-9.  Reporting Requirements For Compliance with
R746-340-8 Standards.

A.  Reporting Requirements -- A telecommunications
corporation, subject to R746-340-8, shall separately document
the specific cause, the duration, and the magnitude of each

failure to comply with a R746-340-8 requirement.  A
telecommunications corporation shall provide quarterly service
quality monitoring reports covering the measures listed under
R746-340-8.  Monthly results will be recorded, summarized,
and reported quarterly and on a wire-center basis as applicable.
Wire-center specific data shall be treated as proprietary until
120 days after the close of the last month reflected in the report.

B.  Monthly Results -- For each requirement, the reported
monthly results shall measure outcomes both meeting and not
meeting the R746-340-8 standards.

C.  Audits of Service Outcomes or Complaints -- A
telecommunications corporation shall cooperate in Division of
Public Utilities' audits regarding its service outcomes or
Commission complaints regarding those outcomes.

KEY:  procedures, telecommunications, telephone utility
regulations
August 8, 2005 54-4-1
Notice of Continuation June 24, 2008 54-4-14

54-4-23
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R765.  Regents (Board of), Administration.
R765-555.  Policy on Colleges and Universities Providing
Facilities, Goods and Services in Competition with Private
Enterprise.
R765-555-1.  Purpose.

To establish policy and guidelines on public colleges and
universities providing facilities, goods and services in
competition with the private sector.

R765-555-2.  References.
2.1. 53B-1-103

R765-555-3.  Definitions.
3.1. "Institutions" - colleges and universities which are part

of the Utah System of Higher Education.
3.2.  "Campus Community" - an institution's students,

faculty, staff, and campus guests.
3.3. "Services" - an institution's facilities, goods, and

services.

R765-555-4.  Policy.
Institutions shall not sell or provide services to their

campus community or to the general public except as set forth
below.

4.1.  Services Necessary for the Education of Students or
Basic Research - Institutions are expected to provide their
campus communities appropriate services which are necessary
for the education of students, or the performance of basic
research in accordance with the institution's mission as
established by the Utah State Board of Regents.  This
responsibility includes, but is not limited to, instructional,
research, and public service programs; libraries; computing
programs; and other academic support services.

4.2.  Educationally Related Activities - Institutions may
provide other services to their campus communities even though
such services are practically available elsewhere providing that
the services satisfy reasonable educationally related needs of the
campus community, e.g. campus newspapers, campus bookstore,
campus dining facilities, student housing, etc., and provided
such services are not advertised to the general public and are not
generally provided to persons who are not members of the
campus community.

4.3.  Services to Persons Other Than Members of the
Campus Community - An institution shall not provide services
to persons other than members of the campus community unless:

4.3.1.  The service offers a substantial and valuable
educational or research experience for registered students and
faculty;

4.3.2.  The service fulfills the institution's public service
mission;

4.3.3.  The service is incidental to the ordinary and
authorized function of a campus entity, i.e., occasional sales by
bookstores, food service, etc., to campus visitors;

4.3.4.  The service consists of recreational, cultural, and
athletic events; health services and medical treatment; public
service radio and TV broadcasting; events or functions which
have as their principal purposes the improvement of relations
between the institutions and the general public; and sales of
contributed services, if related to fund raising activities;

4.3.5.  The equivalent service is not available in the local
area; or

4.3.6.  The service to persons not members of the campus
community has been specifically authorized by the State Board
of Regents.

4.4. By-Products of Research and Instruction - Surplus
Property - Institutions may dispose of by-products of research
and instruction undertaken by an institution by sale to persons
not members of the campus community, provided such products
shall not be sold at less than market value.  Institutions may

dispose of surplus property by sale to persons not members of
the campus community providing such items are disposed of in
accordance with state laws.

4.5.  Private Enterprise on Campus - Private enterprise
entities which operate service or auxiliary units on a campus
under contract with an institution are subject to this policy.

4.6.  Exceptions Authorized by State Board of Regents -
Exceptions to this policy may be authorized by the State Board
of Regents if it determines, upon consideration and weighing of
the various interests and public policies pertinent to providing
the facilities, goods or services in competition with private
enterprise, that the public interest favoring an exception
outweighs the interest favoring denial of an exception.

KEY:  colleges, higher education, free enterprise*,
educational policy
July 2, 1997 53B-8-102
Notice of Continuation June 2, 2008
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R859.  Sports Authority (Utah), Pete Suazo Utah Athletic
Commission.
R859-1.  Pete Suazo Utah Athletic Commission Act Rule.
R859-1-101.  Title.

This Rule is known as the "Pete Suazo Utah Athletic
Commission Act Rule."

R859-1-102.  Definitions.
In addition to the definitions in Title 63C, Chapter 11, the

following definitions are adopted for the purpose of this Rule:
(1)  "Boxing" means the sport of attack and defense using

the fist, covered by an approved boxing glove.
(2)  "Designated Commission member" means a member of

the Commission designated as supervisor for a contest and
responsible for the conduct of a contest, as assisted by other
Commission members, Commission personnel, and others, as
necessary and requested by the designated Commission member.

(3)  "Drug" means a controlled substance, as defined in
Title 58, Chapter 37, Utah Controlled Substances Act, or
alcohol.

(4)  "Elimination Tournament" means a contest involving
unarmed combat in which contestants compete in a series of
matches until not more than one contestant remains in any
weight category.

(5)  "Mandatory count of eight" means a required count of
eight that is given by the referee of a boxing contest to a
contestant who has been knocked down.

(6)  "Unprofessional conduct" is as defined in Subsection
63C-11-302(25), and is defined further to include the following:

(a)  as a promoter, failing to promptly inform the
Commission of all matters relating to the contest;

(b)  as a promoter, substituting a contestant in the 24 hours
immediately preceding the scheduled contest without approval
of the Commission;

(c)  violating the rules for conduct of contests;
(d)  testing positive for drugs or alcohol in a random body

fluid screen before or after participation in any contest;
(e)  testing positive for HIV;
(f)  failing or refusing to comply with a valid order of the

Commission or a representative of the Commission; and
(g)  for a promoter and a contestant, entering into a secret

contract that contradicts the terms of the contract(s) filed with
the Commission.

(7)  A "training facility" is a location where ongoing,
scheduled training of unarmed combat contestants is held.

R859-1-201.  Authority - Purpose.
The Commission adopts this Rule under the authority of

Subsection 63C-11-304(1)(b), to enable the Commission to
administer Title 63C, Chapter 11, of the Utah Code.

R859-1-202.  Scope and Organization.
Pursuant to Title 63C, Chapter 11, general provisions

codified in Sections R859-1-101 through R859-1-512 apply to
all contests or exhibitions of "unarmed combat," as that term is
defined in Subsection 63C-11-302(23).  The provisions of
Sections R859-1-601 through R859-1-623 shall apply only to
contests of boxing, as defined in Subsection R859-1-102(1).
The provisions of Sections R859-1-701 through R859-1-702
shall apply only to elimination tournaments, as defined in R859-
1-102(4).  The provisions of Section R859-1-801 shall apply
only to martial arts contest and exhibitions.  The provisions of
Section 859-1-901 shall apply only to "White-Collar Contests".
The provisions of Sections R859-1-1001 through R859-1-1004
shall apply only to grants for amateur boxing.

R859-1-301.  Qualifications for Licensure.
(1)  In accordance with Section 63C-11-308, a license is

required for a person to act as or to represent that the person is

a promoter, manager, contestant, second, referee, or judge.
(2)  A licensed manager shall not hold a license as a referee

or judge.
(3)  A promoter shall not hold a license as a referee, judge,

or contestant.

R859-1-302.  Licensing - Procedure.
In accordance with the authority granted in Section 63C-

11-309, the expiration date for licenses issued by the
Commission shall be one year from the date of issuance.

R859-1-401.  Designation of Adjudicative Proceedings.
(1)  Formal Adjudicative Proceedings.  The following

proceedings before the Commission are designated as formal
adjudicative proceedings:

(a)  any action to revoke, suspend, restrict, place on
probation or enter a reprimand as to a license;

(b)  approval or denial of applications for renewal of a
license;

(c)  any proceedings conducted subsequent to the issuance
of a cease and desist order; and

(d)  the withholding of a purse by the Commission
pursuant to Subsection 63C-11-321(3).

(2)  Informal Adjudicative Proceedings.  The following
proceedings before the Commission are designated as informal
adjudicative proceedings:

(a)  approval or denial of applications for initial licensure;
(b)  approval or denial of applications for reinstatement of

a license; and
(c)  protests against the results of a match.
(3)  Any other adjudicative proceeding before the

Commission not specifically listed in Subsections (1) and (2)
above, is designated as an informal adjudicative proceeding.

R859-1-402.  Adjudicative Proceedings in General.
(1)  The procedures for formal adjudicative proceedings are

set forth in Sections 63-46b-6 through 63-46b-10; and this Rule.
(2)  The procedures for informal adjudicative proceedings

are set forth in Section 63-46b-5; and this Rule.
(3)  No evidentiary hearings shall be held in informal

adjudicative proceedings before the Commission with the
exception of protests against the results of a match in which an
evidentiary hearing is permissible if timely requested.  Any
request for a hearing with respect to a protest of match results
shall comply with the requirements of Section R859-1-404.

(4)  Unless otherwise specified by the Commission, an
administrative law judge shall be designated as the presiding
officer to conduct any hearings in adjudicative proceedings
before the Commission and thus rule on evidentiary issues and
matters of law or procedure.

(5)  The Commission shall be designated as the sole
presiding officer in any adjudicative proceeding where no
evidentiary hearing is conducted.  The Commission shall be
designated as the presiding officer to serve as the fact finder at
evidentiary hearings.

(6)  A majority vote of the Commission shall constitute its
decision.  Orders of the Commission shall be issued in
accordance with Section 63-46b-10 for formal adjudicative
proceedings, Subsection 63-46b-5(1)(i) for informal
adjudicative proceedings, and shall be signed by the Director or,
in his or her absence, by the Chair of the Commission.

R859-1-403.  Additional Procedures for Immediate License
Suspension.

(1)  In accordance with Subsection 63C-11-310(7), the
designated Commission member may issue an order
immediately suspending the license of a licensee upon a finding
that the licensee presents an immediate and significant danger
to the licensee, other licensees, or the public.
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(2)  The suspension shall be at such time and for such
period as the Commission believes is necessary to protect the
health, safety, and welfare of the licensee, other licensees, or the
public.

(3)  A licensee whose license has been immediately
suspended may, within 30 days after the decision of the
designated Commission member, challenge the suspension by
submitting a written request for a hearing.  The Commission
shall convene the hearing as soon as is reasonably practical but
not later than 20 days from the receipt of the written request,
unless the Commission and the party requesting the hearing
agree to conduct the hearing at a later date.

R859-1-404.  Evidentiary Hearings in Informal Adjudicative
Proceedings.

(1)  A request for an evidentiary hearing in an informal
adjudicative proceeding shall be submitted in writing no later
than 20 days following the issuance of the Commission's notice
of agency action if the proceeding was initiated by the
Commission, or together with the request for agency action, if
the proceeding was not initiated by the Commission, in
accordance with the requirements set forth in the Utah
Administrative Procedures Act, Title 63, Chapter 46b.

(2)  Unless otherwise agreed upon by the parties, no
evidentiary hearing shall be held in an informal adjudicative
proceeding unless timely notice of the hearing has been served
upon the parties as required by Subsection 63-46b-5(1)(d).
Timely notice means service of a Notice of Hearing upon all
parties no later than ten days prior to any scheduled evidentiary
hearing.

(3)  Parties shall be permitted to testify, present evidence,
and comment on the issues at an evidentiary hearing in an
informal adjudicative proceeding.

R859-1-405.  Reconsideration and Judicial Review.
Agency review is not available as to any order or decision

entered by the Commission.  However, any person aggrieved by
an adverse determination by the Commission may either seek
reconsideration of the order pursuant to Section 63-46b-13 of
the Utah Administrative Procedures Act or seek judicial review
of the order pursuant to Sections 63-46b-14 through 63-46b-17.

R859-1-501.  Promoter's Responsibility in Arranging
Contests-Permit Fee, Bond, Restrictions.

(1)  Before a licensed promoter may hold a contest or
single contest as part of a single promotion, the promoter shall
file with the Commission an application for a permit to hold the
contest not less than 15 days before the date of the proposed
contest, or not less than seven days for televised contests.

(2)  The application shall include the date, time, and place
of the contest as well as information concerning the on-site
emergency facilities, personnel, and transportation.

(3)  The permit application must be accompanied by a
contest registration fee determined by the Department under
Section 63-38-32.

(4)  Before a permit to hold a contest is granted, the
promoter shall post a surety bond with the Commission in the
amount of $10,000.

(5)  Prior to the scheduled time of the contest, the promoter
shall have available for inspection the completed physical
facilities which will be used directly or indirectly for the contest.
The designated Commission member shall inspect the facilities
in the presence of the promoter or the promoter's authorized
representative, and all deficiencies cited upon inspection shall
be corrected before the contest.

(6)  A promoter shall be responsible for verifying the
identity, ring record, and suspensions of each contestant.  A
promoter shall be held responsible for the accuracy of the names
and records of each of the participating contestants in all

publicity or promotional material.
(7)  A promoter shall be held responsible for a contest in

which one of the contestants is disproportionately outclassed.
(8)  Before a contest begins, the promoter shall give the

designated Commission member the money for payment of
contestants, referees, judges, and the attending physician.  The
designated Commission member shall pay each contestant,
referee, judge, and physician in the presence of one witness.

(9)  At the time of a boxing contest weigh-in, the promoter
of a contest shall provide evidence of health insurance pursuant
to Public Law 104272, "The Professional Boxing Safety Act of
1996."

R859-1-502.  Ringside Equipment.
(1)  Each promoter shall provide all of the following:
(a)  a sufficient number of buckets for use by the

contestants;
(b)  stools for use by the seconds;
(c)  rubber gloves for use by the referees, seconds, ringside

physicians, and Commission representatives;
(d)  a stretcher, which shall be available near the ring and

near the ringside physician;
(e)  a portable resuscitator with oxygen;
(f)  an ambulance with attendants on site at all times when

contestants are competing.  Arrangements shall be made for a
replacement ambulance if the first ambulance is required to
transport a contestant for medical treatment.  The location of the
ambulance and the arrangements for the substitute ambulance
service shall be communicated to the physician;

(g)  seats at ringside for the assigned officials;
(h)  seats at ringside for the designated Commission

member;
(i)  scales for weigh-ins, which the Commission shall

require to be certified;
(j)  a gong;
(k)  a public address system;
(l)  a separate dressing room for each sex, if contestants of

both sexes are participating;
(m)  a separate room for physical examinations;
(n)  a separate dressing room shall be provided for officials,

unless the physical arrangements of the contest site make an
additional dressing room impossible;

(o)  adequate security personnel; and
(p)  sufficient bout sheets for ring officials and the

designated Commission member.
(2)  A promoter shall only hold contests in facilities that

conform to the laws, ordinances, and regulations regulating the
city, town, or village where the bouts are situated.

(3)  Restrooms shall not be used as dressing rooms and for
physical examinations and weigh-ins.

R859-1-503.  Contracts.
(1)  Pursuant to Section 63C-11-320, a copy of the contract

between a promoter and a contestant shall be filed with the
Commission before a contest begins.  The contract that is filed
with the Commission shall embody all agreements between the
parties.

(2)  A contestant's manager may sign a contract on behalf
of the contestant.  If a contestant does not have a licensed
manager, the contestant shall sign the contract.

(3)  A contestant shall use his own legal name to sign a
contract.  However, a contestant who is licensed under another
name may sign the contract using his licensed name if the
contestant's legal name appears in the body of the contract as the
name under which the contestant is legally known.

(4)  The contract between a promoter and a contestant shall
be for the use of the contestant's skills in a contest and shall not
require the contestant to sell tickets in order to be paid for his
services.
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R859-1-504.  Complimentary Tickets.
(1)  Limitation on issuance, calculation of price, and

service charge for payment to contestant working on percentage
basis.

(a)  A promoter may not issue complimentary tickets for
more than 4 percent of the seats in the house without the
Commission's written authorization.  The Commission shall not
consider complimentary tickets which it authorizes under this
Section to constitute part of the total gross receipts from
admission fees for the purposes of calculating the license fee
prescribed in Subsection 63C-11-311(1).

(b)  If complimentary tickets are issued for more than 4
percent of the seats in the house, each contestant who is working
on a percentage basis shall be paid a percentage of the normal
price of all complimentary tickets in excess of 4 percent of the
seats in the house, unless the contract between the contestant
and the promoter provides otherwise and stipulates the number
of complimentary tickets which will be issued.  In addition, if a
service fee is charged for complimentary tickets, the contestant
is entitled to be paid a percentage of that service fee, less any
deduction for federal taxes and fees.

(c)  Pursuant to Subsection 63C-11-311(3)(a) a promoter
shall file, within 10 days after the contest, a report indicating
how many complimentary tickets the promoter issued and the
value of those tickets.

(2)  Complimentary ticket and tickets at reduced rate,
persons entitled or allowed to receive such tickets, duties of
promoter, disciplinary action, fees and taxes.

(a)  Each promoter shall provide tickets without charge to
the following persons who shall not be liable for the payment of
any fees for those tickets:

(i)  the Commission members, Director and representatives;
(ii)  principals and seconds who are engaged in a contest or

exhibition which is part of the program of unarmed combat; and
(iii)  holders of lifetime passes issued by the Commission.
(b)  Each promoter may provide tickets without charge or

at a reduced rate to the following persons who shall be liable for
payment of applicable fees on the reduced amount paid, unless
the person is a journalist, police officer or fireman as provided
in this Subsection:

(i)  Any of the promoter's employees, and if the promoter
is a corporation, to a director or officer who is regularly
employed or engaged in promoting programs of unarmed
combat, regardless of whether the director or officer's duties
require admission to the particular program and regardless of
whether the director or officer is on duty at the time of that
program;

(ii)  Employees of the Commission;
(iii)  A journalist who is performing a journalist's duties;

and
(iv)  A fireman or police officer that is performing the

duties of a fireman or police officer.
(c)  Each promoter shall perform the following duties in

relation to the issuance of complimentary tickets or those issued
at a reduced price:

(i)  Each ticket issued to a journalist shall be clearly marked
"PRESS."  No more tickets may be issued to journalists than
will permit comfortable seating in the press area;

(ii)  Seating at the press tables or in the press area must be
limited to journalists who are actually covering the contest or
exhibition and to other persons designated by the Commission;

(iii)  A list of passes issued to journalists shall be submitted
to the Commission prior to the contest or exhibition;

(iv)  Only one ticket may be sold at a reduced price to any
manager, second, contestant or other person licensed by the
Commission;

(v)  Any credential issued by the promoter which allows an
admission to the program without a ticket, shall be approved in
advance by a member of the Commission or the Director.

Request for the issuance of such credentials shall be made at
least 5 hours before the first contest or exhibition of the
program.

(d)  Admission of any person who does not hold a ticket or
who is not specifically exempted pursuant to this Section is
grounds for suspension or revocation of the promoter's license
or for the assessment of a penalty.

(e)  The Commission shall collect all fees and taxes due on
any ticket that is not specifically exempt pursuant to this
Section, and for any person who is admitted without a ticket in
violation of this Section.

(3)  Reservation of area for use by Commission.  For every
program of unarmed combat, the promoter of the program shall
reserve seats at ringside for use by the designated Commission
member and Commission representatives.

R859-1-505.  Physical Examination - Physician.
(1)  Not less than one hour before a contest, each

contestant shall be given a medical examination by a physician
who is appointed by the designated Commission member.  The
examination shall include a detailed medical history and a
physical examination of all of the following:

(a)  eyes;
(b)  teeth;
(c)  jaw;
(d)  neck;
(e)  chest;
(f)  ears;
(g)  nose;
(h)  throat;
(i)  skin;
(j)  scalp;
(k)  head;
(l)  abdomen;
(m)  cardiopulmonary status;
(n)  neurological, musculature, and skeletal systems;
(o)  pelvis; and
(p)  the presence of controlled substances in the body.
(2)  If after the examination the physician determines that

a contestant is unfit for competition, the physician shall notify
the Commission of this determination, and the Commission
shall prohibit the contestant from competing.

(3)  The physician shall provide a written certification of
those contestants who are in good physical condition to
compete.

(4)  Before a bout, a female contestant shall provide the
ringside physician with the results of a pregnancy test performed
on the contestant within the previous 14 days.  If the results of
the pregnancy test are positive, the physician shall notify the
Commission, and the Commission shall prohibit the contestant
from competing.

(5)  A female contestant with breast implants shall be
denied a license.

(6)  A contestant who has had cardiac surgery shall not be
issued a license unless he is certified as fit to compete by a
cardiovascular surgeon.

(7)  A contest shall not begin until a physician and an
attended ambulance are present.  The physician shall not leave
until the decision in the final contest has been announced and all
injured contestants have been attended to.

(8)  The contest shall not begin until the physician is seated
at ringside.  The physician shall remain at that location for the
entire fight, unless it is necessary for the physician to attend to
a contestant.

R859-1-506.  Drug Tests.
In accordance with Section 63C-11-317, the following

shall apply to drug testing:
(1)  At the request of the Commission, the designated
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Commission member, or the ringside physician, a contestant or
assigned official shall submit to a test of body fluids to
determine the presence of drugs.  The promoter shall be
responsible for any costs of testing.

(2)  If the test results in a finding of the presence of a drug
or if the contestant or assigned official is unable or unwilling to
provide a sample of body fluids for such a test, the Commission
may take one or more of the following actions:

(a)  immediately suspend the contestant's or assigned
official's license in accordance with Section R859-1-403;

(b)  stop the contest in accordance with Subsection 63C-
11-316(2);

(c)  initiate other appropriate licensure action in accordance
with Section 63C-11-310; or

(d)  withhold the contestant's purse in accordance with
Subsection 63C-11-321.

(3)  A contestant who is disciplined pursuant to the
provisions of this Rule and who was the winner of a contest
shall be disqualified and the decision of the contest shall be
changed to "no contest."

R859-1-507.  HIV Testing.
In accordance with Section 63C-11-317, contestants shall

produce evidence of a clear test for HIV as a condition to
participation in a contest as follows:

(1)  All contestants shall provide evidence in the form of a
competent laboratory examination certificate verifying that the
contestant is HIV negative at the time of the weigh-in.

(2)  The examination certificate shall certify that the HIV
test was completed within 180 days prior to the contest.

(3)  Any contestant whose HIV test is positive shall be
prohibited from participating in a contest.

R859-1-508.  Contestant Use or Administration of Any
Substance.

(1)  The use or administration of drugs, stimulants, or non-
prescription preparations by or to a contestant during a contest
is prohibited, except as provided by this Rule.

(2)  The giving of substances other than water to a
contestant during the course of the contest is prohibited.

(3)  The discretional use of petroleum jelly may be allowed,
as determined by the referee.

(4)  The discretional use of coagulants, adrenalin 1/1000,
avetine, and thrombin, as approved by the Commission, may be
allowed between rounds to stop the bleeding of minor cuts and
lacerations sustained by a contestant.  The use of monsel
solution, silver nitrate, "new skin," flex collodion, or substances
having an iron base is prohibited, and the use of any such
substance by a contestant is cause for immediate
disqualification.

(5)  The ringside physician shall monitor the use and
application of any foreign substances administered to a
contestant before or during a contest and shall confiscate any
suspicious foreign substance for possible laboratory analysis, the
results of which shall be forwarded to the Commission.

R859-1-509.  Weighing-In.
(1)  Unless otherwise approved by the Commission for a

specific contest, the weigh-in shall occur not less than six nor
more than 24 hours before the start of a contest.  The designated
Commission member or authorized Commission
representative(s), shall weigh-in each contestant in the presence
of other contestants.

(2)  Contestants shall be licensed at the time they are
weighed-in.

(3)  Only those contestants who have been previously
approved for the contest shall be permitted to weigh-in.

R859-1-510.  Announcer.

(1)  At the beginning of a contest, the announcer shall
announce that the contest is under the auspices of the
Commission.

(2)  The announcer shall announce the names of the
referee, judges, and timekeeper when the competitions are about
to begin, and shall also announce the changes made in officials
as the contest progresses.

(3)  The announcer shall announce the names of all
contestants, their weight, professional record, their city and state
of residence, and country of origin if not a citizen.

R859-1-511.  Timekeepers.
(1)  A timekeeper shall indicate the beginning and end of

each round by the gong.
(2)  A timekeeper shall possess a whistle and a stopwatch.
(3)  Ten seconds before the beginning of each round, the

timekeeper shall warn the contestants of the time by blowing a
whistle.

(4)  If a contest terminates before the scheduled limit of
rounds, the timekeeper shall inform the announcer of the exact
duration of the contest.

(5)  The timekeeper shall keep track of and record the exact
amount of time that any contestant remains on the canvas.

R859-1-512.  Stopping a Contest.
In accordance with Subsections 63C-11-316(2) and 63C-

11-302(14)(b), authority for stopping a contest is defined,
clarified or established as follows.

(1)  The referee may stop a contest to ensure the integrity
of a contest or to protect the health, safety, or welfare of a
contestant or the public for any one or more of the following
reasons:

(a)  injuries, cuts, or other physical or mental conditions
that would endanger the health, safety, or welfare of a contestant
if the contestant were to continue with the competition.

(b)  one-sided nature of the contest;
(c)  refusal or inability of a contestant to reasonably

compete; and
(d)  refusal or inability of a contestant to comply with the

rules of the contest.
(2)  If a referee stops a contest, the referee shall disqualify

the contestant, where appropriate, and recommend to the
designated Commission member that the purse of that
professional contestant be withheld pending an impoundment
decision in accordance with Section 63C-11-321.

(3)  The designated Commission member may stop a
contest at any stage in the contest when there is a significant
question with respect to the contest, the contestant, or any other
licensee associated with the contest, and determine whether the
purse should be withheld pursuant to Section 63C-11-321.

R859-1-601.  Boxing - Contest Weights and Classes.
(1)  Boxing weights and classes are established as follows:
(a)  Strawweight:  up to 105 lbs. (47.627 kgs.)
(b)  Light-Flyweight: over 105 to 108 lbs. (47.627 to

48.988 kgs.)
(c)  Flyweight: over 108 to 112 lbs. (48.988 to 50.802 kgs.)
(d)  Super Flyweight: over 112 to 115 lbs. (50.802 to

52.163 kgs.)
(e)  Bantamweight: over 115 to 118 lbs. (52.163 to 53.524

kgs.)
(f)  Super Bantamweight: over 118 to 122 lbs. (53.524 to

55.338 kgs.)
(g)  Featherweight: over 122 to 126 lbs. (55.338 to 57.153

kgs.)
(h)  Super Featherweight: over 126 to 130 lbs. (57.153 to

58.967 kgs.)
(i)  Lightweight: over 130 to 135 lbs. (58.967 to 61.235

kgs.)
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(j)  Super Lightweight: over 135 to 140 lbs. (61.235 to
63.503 kgs.)

(k)  Welterweight: over 140 to 147 lbs. (63.503 to 66.678
kgs.)

(l)  Super Welterweight: over 147 to 154 lbs. (66.678 to
69.853 kgs.)

(m)  Middleweight: over 154 to 160 lbs. (69.853 to 72.574
kgs.)

(n)  Super Middleweight: over 160 to 168 lbs. (72.574 to
76.204 kgs.)

(o)  Light-heavyweight: over 168 to 175 lbs. (76.204 to
79.378 kgs.)

(p)  Cruiserweight: over 175 to 200 lbs. (79.378 to 90.80
kgs.)

(q)  Heavyweight: all over 200 lbs. (90.80 kgs.)
(2)  A contestant shall not fight another contestant who is

outside of the contestant's weight classification unless prior
approval is given by the Commission.

(3)  A contestant who has contracted to box in a given
weight class shall not be permitted to compete if he or she
exceeds that weight class at the weigh-in, unless the contract
provides for the opposing contestant to agree to the weight
differential.  If the weigh-in is held the day before the contest
and if the opposing contestant does not agree or the contract
does not provide for a weight exception, the contestant may
have two hours to attempt to lose not more than three pounds in
order to be reweighed.

(4)  The Commission shall not allow a contest in which the
contestants are not fairly matched.  In determining if contestants
are fairly matched, the Commission shall consider all of the
following factors with respect to the contestant:

(a)  the win-loss record of the contestants;
(b)  the weight differential;
(c)  the caliber of opponents;
(d)  each contestant's number of fights; and
(e)  previous suspensions or disciplinary actions.

R859-1-602.  Boxing - Number of Rounds in a Bout.
(1)  A contest bout shall consist of not less than four and

not more than twelve scheduled rounds.  Three minutes of
boxing shall constitute a round for men's boxing, and two
minutes shall constitute a round for women's boxing.  There
shall be a rest period of one minute between the rounds.

(2)  A promoter shall contract with a sufficient number of
contestants to provide a program consisting of at least 30 and
not more than 56 scheduled rounds of boxing, unless otherwise
approved by the Commission.

R859-1-603.  Boxing - Ring Dimensions and Construction.
(1)  The ring shall be square, and the sides shall not be less

than 16 feet nor more than 22 feet.  The ring floor shall extend
not less than 18 inches beyond the ropes.  The ring floor shall be
padded with a base not less than 5/8 of an inch of ensolite or
another similar closed-cell foam.  The padding shall extend
beyond the ring ropes and over the edge of the platform, and
shall be covered with canvas, duck, or a similar material that is
tightly stretched and laced securely in place.

(2)  The ring floor platform shall not be more than four feet
above the floor of the building, and shall have two sets of
suitable stairs for the use of contestants, with an extra set of
suitable stairs to be used for any other activities that may occur
between rounds.  Ring posts shall be made of metal and shall be
not less than three nor more than four inches in diameter,
extending a minimum of 58 inches above the ring floor.  Ring
posts shall be at least 18 inches away from the ropes.

(3)  The ring shall not have less than four ring ropes which
can be tightened and which are not less than one inch in
diameter.  The ring ropes shall be wrapped in a soft material.
The turnbuckles shall be covered with a protective padding.

The ring ropes shall have two spacer ties on each side of the
ring to secure the ring ropes.  The lower ring rope shall be 18
inches above the ring floor.  The ring shall have corner pads in
each corner.

R859-1-604.  Boxing - Gloves.
(1)  A boxing contestant's gloves shall be examined before

a contest by the referee and the designated Commission
member.  If gloves are found to be broken or unclean or if the
padding is found to be misplaced or lumpy, they shall be
changed before the contest begins.

(2)  A promoter shall be required to have on hand an extra
set of gloves that are to be used if a contestant's gloves are
broken or damaged during the course of a contest.

(3)  Gloves for a main event may be put on in the ring after
the referee has inspected the bandaged hands of both
contestants.

(4)  During a contest, male contestants shall wear gloves
weighing not less than eight ounces each if the contestant
weighs 154 1bs. (69.853 kgs.) or less.  Contestants who weigh
more than 154 1bs. (69.853 kgs.) shall wear gloves weighing ten
ounces each.  Female contestants' gloves shall be ten-ounce
gloves.  The designated Commission member shall have
complete discretion to approve or deny the model and style of
the gloves before the contest.

(5)  The laces shall be tied on the outside of the back of the
wrist of the gloves and shall be secured.  The tips of the laces
shall be removed.

R859-1-605.  Boxing - Bandage Specification.
(1)  Except as agreed to by the managers of the contestants

opposing each other in a contest, a contestant's bandage for each
hand shall consist of soft gauze not more than 20 yards long and
not more than two inches wide.  The gauze shall be held in place
by not more than eight feet of adhesive tape not more than one
and one-half inches wide.  The adhesive tape must be white or
a light color.

(2)  Bandages shall be adjusted in the dressing room under
the supervision of the designated Commission member.

(3)  The use of water or any other substance other than
medical tape on the bandages is prohibited.

(4)  The bandages and adhesive tape may not extend to the
knuckles, and must remain at least three-fourths of an inch away
from the knuckles when the hand is clenched to make a fist.

R859-1-606.  Boxing - Mouthpieces.
A round shall not begin until the contestant's form-fitted

protective mouthpiece is in place.  If, during a round, the
mouthpiece falls out of the contestant's mouth, the referee shall,
as soon as practicable, stop the bout and escort the contestant to
his corner.  The mouthpiece shall be rinsed out and replaced in
the contestant's mouth and the contest shall continue.  If the
referee determines that the contestant intentionally spit the
mouthpiece out, the referee may direct the judges to deduct
points from the contestant's score for the round.

R859-1-607.  Boxing - Contest Officials.
(1)  The officials for each boxing contest shall consist of

not less than the following:
(a)  one referee;
(b)  three judges;
(c)  one timekeeper; and
(d)  one physician licensed in good standing in Utah.
(2)  A licensed referee, judge, or timekeeper shall not

officiate at a contest that is not conducted under the authority or
supervision of the designated Commission member.

(3)  A referee or judge shall not participate or accept an
assignment to officiate when that assignment may tend to impair
the referee's or judge's independence of judgment or action in
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the performance of the referee's or judge's duties.
(4)  A judge shall be seated midway between the ring posts

of the ring, but not on the same side as another judge, and shall
have an unimpaired view of the ring.

(5)  A referee shall not be assigned to officiate more than
32 scheduled rounds in one day, except when substituting for
another referee who is incapacitated.

(6)  A referee shall not wear jewelry that might cause injury
to the contestants.  Glasses, if worn, shall be protective athletic
glasses or goggles with plastic lenses and a secure elastic band
around the back of the head.

(7)  Referees, seconds working in the corners, the
designated Commission member, and physicians may wear
rubber gloves in the performance of their duties.

(8)  No official shall be under the influence of alcohol or
controlled substances while performing the official's duties.

R859-1-608.  Boxing - Contact During Contests.
(1)  Beginning one minute before the first round begins,

only the referee, boxing contestants, and the chief second may
be in the ring.  The referee shall clear the ring of all other
individuals.

(2)  Once a contest has begun, only the referee, contestants,
seconds, judges, Commission representatives, physician, the
announcer and the announcer's assistants shall be allowed in the
ring.

(3)  At any time before, during or after a contest, the referee
may order that the ring and technical area be cleared of any
individual not authorized to be present in those areas.

(4)  The referee, on his own initiative, or at the request of
the designated Commission member, may stop a bout at any
time if individuals refuse to clear the ring and technical area,
dispute a decision by an official, or seek to encourage spectators
to object to a decision either verbally, physically, or by engaging
in disruptive conduct.  If the individual involved in disruptive
conduct or encouraging disruptive conduct is the manager or
second of a contestant, the referee may disqualify the contestant
or order the deduction of points from that contestant's score.  If
the conduct occurred after the decision was announced, the
Commission may change the decision, declare no contest, or
pursue disciplinary action against any licensed individual
involved in the disruptive conduct.

R859-1-609.  Boxing - Referees.
(1)  The chief official of a boxing contest shall be the

referee.  The referee shall decide all questions arising in the ring
during a contest that are not specifically addressed in this Rule.

(2)  The referee shall, before each contest begins, determine
the name and location of the physician assigned to officiate at
the contest and each contestant's chief second.

(3)  At the beginning of each contest, the referee shall
summon the contestants and their chief seconds together for
final instructions.  After receiving the instructions, the
contestants shall shake hands and retire to their respective
corners.

(4)  Where difficulties arise concerning language, the
referee shall make sure that the contestant understands the final
instructions through an interpreter and shall use suitable
gestures and signs during the contest.

(5)  No individual other than the contestants, the referee,
and the physician when summoned by the referee, may enter the
ring or the apron of the ring during the progress of a round.

(6)  If a contestant's manager or second steps into the ring
or onto the apron of the ring during a round, the fight shall be
halted and the referee may eject the manager or second from the
ringside working area.  If the manager or second steps into the
ring or onto the apron a second time during the contest, the fight
may be stopped and the decision may be awarded to the
contestant's opponent due to disqualification.

(7)  A referee shall inspect a contestant's body to determine
whether a foreign substance has been applied.

R859-1-610.  Boxing - Stalling or Faking.
(1)  A referee shall warn a contestant if the referee believes

the contestant is stalling or faking.  If after proper warning, the
referee determines the contestant is continuing to stall or pull
his punches, the referee shall stop the bout at the end of the
round.

(2)  A referee may consult the judges as to whether or not
the contestant is stalling or faking and shall abide by a majority
decision of the judges.

(3)  If the referee determines that either or both contestants
are stalling or faking, or if a contestant refuses to fight, the
referee shall terminate the contest and announce a no contest.

(4)  A contestant who, in the opinion of the referee,
intentionally falls down without being struck shall be
immediately examined by a physician.  After conferring with the
physician, the referee may disqualify the contestant.

R859-1-611.  Boxing - Injuries and Cuts.
(1)  When an injury or cut is produced by a fair blow and

because of the severity of the blow the contest cannot continue,
the injured boxing contestant shall be declared the loser by
technical knockout.

(2)  If a contestant intentionally fouls his opponent and an
injury or cut is produced, and due to the severity of the injury
the contestant cannot continue, the contestant who commits the
foul shall be declared the loser by disqualification.

(3)  If a contestant receives an intentional butt or foul and
the contest can continue, the referee shall penalize the
contestant who commits the foul by deducting two points.  The
referee shall notify the judges that the injury or cut has been
produced by an intentional unfair blow so that if in the
subsequent rounds the same injury or cut becomes so severe that
the contest has to be suspended, the decision will be awarded as
follows:

(a)  a technical draw if the injured contestant is behind on
points or even on a majority of scorecards; and

(b)  a technical decision to the injured contestant if the
injured contestant is ahead on points on a majority of the
scorecards.

(4)  If a contestant injures himself trying to foul his
opponent, the referee shall not take any action in his favor, and
the injury shall be considered as produced by a fair blow from
his opponent.

(5)  If a contestant is fouled accidentally during a contest
and can continue, the referee shall stop the action to inform the
judges and acknowledge the accidental foul.  If in subsequent
rounds, as a result of legal blows, the accidental foul injury
worsens and the contestant cannot continue, the referee shall
stop the contest and declare a technical decision with the winner
being the contestant who is ahead on points on a majority of the
scorecards.  The judges shall score partial rounds.  If a
contestant is accidentally fouled in a contest and due to the
severity of the injury the contestant cannot continue, the referee
shall rule as follows:

(a)  if the injury occurs before the completion of four
rounds, declare the contest a technical draw; or

(b)  if the injury occurs after the completion of four rounds,
declare that the winner is the contestant who has a lead in points
on a majority of the scorecards before the round of injury.  The
judges shall score partial rounds.

(6)  If in the opinion of the referee, a contestant has
suffered a dangerous cut or injury, or other physical or mental
condition, the referee may stop the bout temporarily to summon
the physician.  If the physician recommends that the contest
should not continue, the referee shall order the contest to be
terminated.



UAC (As of July 1, 2008) Printed:  September 4, 2008 Page 368

(7)  A fight shall not be terminated because of a low blow.
The referee may give a contestant not more than five minutes if
the referee believes a foul has been committed.  Each contestant
shall be instructed to return to his or her respective corner by the
referee.  The contestants may sit in their respective corners with
their mouthpiece removed.  After removing their contestant's
mouthpiece, the seconds must return to their seats.  The seconds
may not coach, administer water, or in any other way attend to
their contestant, except to replace the mouthpiece when the
round is ready to resume.

(8)  If a contestant is knocked down or given a standing
mandatory count of eight or a combination of either occurs three
times in one round, the contest shall be stopped and a technical
knockout shall be awarded to the opponent.  The physician shall
immediately enter the ring and examine the losing contestant.

(9)  A physician shall immediately examine and administer
aid to a contestant who is knocked out or injured.

(10)  When a contestant is knocked out or rendered
incapacitated, the referee or second shall not handle the
contestant, except for the removal of a mouthpiece, unless
directed by the physician to do so.

(11)  A contestant shall not refuse to be examined by a
physician.

(12)  A contestant who has been knocked out shall not
leave the site of the contest until one hour has elapsed from the
time of the examination or until released by the physician.

(13)  A physician shall file a written report with the
Commission on each contestant who has been knocked out or
injured.

R859-1-612.  Boxing - Knockouts.
(1)  A boxing contestant who is knocked down shall take

a minimum mandatory count of eight.
(2)  If a boxing contestant is dazed by a blow and, in the

referee's opinion, is unable to defend himself, the referee shall
give a standing mandatory count of eight or stop the contest.  If
on the count of eight the boxing contestant, in the referee's
opinion, is unable to continue, the referee may count him out on
his feet or stop the contest on the count of eight.

(3)  In the event of a knockdown, the timekeeper shall
immediately start the count loud enough to be heard by the
referee, who, after waving the opponent to the farthest neutral
corner, shall pick up the count from the timekeeper and proceed
from there.  The referee shall stop the count if the opponent fails
to remain in the corner.  The count shall be resumed when the
opponent has returned to the corner.

(4)  The timekeeper shall signal the count to the referee.
(5)  If the boxing contestant taking the count is still down

when the referee calls the count of ten, the referee shall wave
both arms to indicate that the boxing contestant has been
knocked out.  The referee shall summon the physician and shall
then raise the opponent's hand as the winner.  The referee's
count is the official count.

(6)  If at the end of a round a boxing contestant is down
and the referee is in the process of counting, the gong indicating
the end of the round shall not be sounded.  The gong shall only
be sounded when the referee gives the command to box
indicating the continuation of the bout.

(7)  In the final round, the timekeeper's gong shall
terminate the fight.

(8)  A technical knockout decision shall be awarded to the
opponent if a boxing contestant is unable or refuses to continue
when the gong sounds to begin the next round.  The decision
shall be awarded in the round started by the gong.

(9)  The referee and timekeeper shall resume their count at
the point it was suspended if a boxing contestant arises before
the count of ten is reached and falls down again immediately
without being struck.

(10)  If both boxing contestants go down at the same time,

counting will be continued as long as one of them is still down
or until the referee or the ringside physician determines that one
or both of the boxing contestants needs immediate medical
attention.  If both boxing contestants remain down until the
count of ten, the bout will be stopped and the decision will be
scored as a double knockout.

R859-1-613.  Boxing - Procedure After Knockout or
Contestant Sustaining Damaging Head Blows.

(1)  A boxing contestant who has lost by a technical
knockout shall not fight again for a period of 30 calendar days
or until the contestant has submitted to a medical examination.
The Commission may require such physical exams as necessary.

(2)  A ringside physician shall examine a boxing contestant
who has been knocked out in a contest or a contestant whose
fight has been stopped by the referee because the contestant
received hard blows to the head that made him defenseless or
incapable of continuing immediately after the knockout or
stoppage.  The ringside physician may order post-fight
neurological examinations, which may include computerized
axial tomography (CAT) scans or magnetic resonance imaging
(MRI) to be performed on the contestant immediately after the
contestant leaves the location of the contest.  Post-fight
neurological examination results shall be forwarded to the
Commission by the ringside physician as soon as possible.

(3)  A report that records the amount of punishment a
fighter absorbed shall be submitted to the Commission by the
ringside physician within 24 hours of the end of the fight.

(4)  A ringside physician may require any boxing
contestant who has sustained a severe injury or knockout in a
bout to be thoroughly examined by a physician within 24 hours
of the bout.  The physician shall submit his findings to the
Commission.  Upon the physician's recommendation, the
Commission may prohibit the contestant from boxing until the
contestant is fully recovered and may extend any such
suspension imposed.

(5)  All medical reports that are submitted to the
Commission relative to a physical examination or the condition
of a boxing contestant shall be confidential and shall be open
for examination only by the Commission and the licensed
contestant upon the contestant's request to examine the records
or upon the order of a court of competent jurisdiction.

(6)  A boxing contestant who has been knocked out or who
received excessive hard blows to the head that made him
defenseless or incapable of continuing shall not be permitted to
take part in competitive or noncompetitive boxing for a period
of not less than 60 days.  Noncompetitive boxing shall include
any contact training in the gymnasium.  It shall be the
responsibility of the boxing contestant's manager and seconds
to assure that the contestant complies with the provisions of this
Rule.  Violation of this Rule could result in the indefinite
suspension of the contestant and the contestant's manager or
second.

(7)  A contestant may not resume boxing after any period
of rest prescribed in Subsections R859-1-613(1) and (6), unless
following a neurological examination, a physician certifies the
contestant as fit to take part in competitive boxing.  A boxing
contestant who fails to secure an examination prior to resuming
boxing shall be automatically suspended until the results of the
examination have been received by the Commission and the
contestant is certified by a physician as fit to compete.

(8)  A boxing contestant who has lost six consecutive fights
shall be prohibited from boxing again until the Commission has
reviewed the results of the six fights or the contestant has
submitted to a medical examination by a physician.

(9)  A boxing contestant who has suffered a detached retina
shall be automatically suspended and shall not be reinstated
until the contestant has submitted to a medical examination by
an ophthalmologist and the Commission has reviewed the
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results of the examination.
(10)  A boxing contestant who is prohibited from boxing in

other states or jurisdictions due to medical reasons shall be
prohibited from boxing in accordance with this Rule.  The
Commission shall consider the boxing contestant's entire
professional record regardless of the state or country in which
the contestant's fights occurred.

(11)  A boxing contestant or the contestant's manager shall
report any change in the contestant's medical condition which
may affect the contestant's ability to fight safely.  The
Commission may, at any time, require current medical
information on any contestant.

R859-1-614.  Boxing - Waiting Periods.
(1)  The number of days that shall elapse before a boxing

contestant who has competed anywhere in a bout may
participate in another bout shall be as follows:

TABLE

     Length of Bout               Required Interval
 (In scheduled Rounds)               (In Days)
            4                            3
            5-9                          5
           10-12                         7

R859-1-615.  Boxing - Fouls.
(1)  A referee may disqualify or penalize a boxing

contestant by deducting one or more points from a round for the
following fouls:

(a)  holding an opponent or deliberately maintaining a
clinch;

(b)  hitting with the head, shoulder, elbow, wrist, inside or
butt of the hand, or the knee.

(c)  hitting or gouging with an open glove;
(d)  wrestling, spinning or roughing at the ropes;
(e)  causing an opponent to fall through the ropes by means

other than a legal blow;
(f)  gripping at the ropes when avoiding or throwing

punches;
(g)  intentionally striking at a part of the body that is over

the kidneys;
(h)  using a rabbit punch or hitting an opponent at the base

of the opponent's skull;
(i)  hitting on the break or after the gong has sounded;
(j)  hitting an opponent who is down or rising after being

down;
(k)  hitting below the belt line;
(l)  holding an opponent with one hand and hitting with the

other;
(m)  purposely going down without being hit or to avoid a

blow;
(n)  using abusive language in the ring;
(o)  un-sportsmanlike conduct on the part of the boxing

contestant or a second whether before, during, or after a round;
(p)  intentionally spitting out a mouthpiece;
(q)  any backhand blow; or
(r)  biting.

R859-1-616.  Boxing - Penalties for Fouling.
(1)  A referee who penalizes a boxing contestant pursuant

to this Rule shall notify the judges at the time of the infraction
to deduct one or more points from their scorecards.

(2)  A boxing contestant committing a deliberate foul, in
addition to the deduction of one or more points, may be subject
to disciplinary action by the Commission.

(3)  A judge shall not deduct points unless instructed to do
so by the referee.

(4)  The designated Commission member shall file a
complaint with the Commission against a boxing contestant
disqualified on a foul.  The Commission shall withhold the

purse until the complaint is resolved.

R859-1-617.  Boxing - Contestant Outside the Ring Ropes.
(1)  A boxing contestant who has been knocked, wrestled,

pushed, or has fallen through the ropes during a contest shall
not be helped back into the ring, nor shall the contestant be
hindered in any way by anyone when trying to reenter the ring.

(2)  When one boxing contestant has fallen through the
ropes, the other contestant shall retire to the farthest neutral
corner and stay there until ordered to continue the contest by the
referee.

(3)  The referee shall determine if the boxing contestant has
fallen through the ropes as a result of a legal blow or otherwise.
If the referee determines that the boxing contestant fell through
the ropes as a result of a legal blow, he shall warn the contestant
that the contestant must immediately return to the ring.  If the
contestant fails to immediately return to the ring following the
warning by the referee, the referee shall begin the count that
shall be loud enough to be heard by the contestant.

(4)  If the boxing contestant enters the ring before the count
of ten, the contest shall be resumed.

(5)  If the boxing contestant fails to enter the ring before
the count of ten, the contestant shall be considered knocked out.

(6)  When a contestant has accidentally slipped or fallen
through the ropes, the contestant shall have 20 seconds to return
to the ring.

R859-1-618.  Boxing - Scoring.
(1)  Officials who score a boxing contest shall use the 10-

point must system.
(2)  For the purpose of this Rule, the "10-point must

system" means the winner of each round received ten points as
determined by clean hitting, effective aggressiveness, defense,
and ring generalship.  The loser of the round shall receive less
than ten points.  If the round is even, each boxing contestant
shall receive not less than ten points.  No fraction of points may
be given.

(3)  Officials who score the contest shall mark their cards
in ink or in indelible pencil at the end of each round.

(4)  Officials who score the contest shall sign their
scorecards.

(5)  When a contest is scored on the individual score sheets
for each round, the referee shall, at the end of each round,
collect the score sheet for the round from each judge and shall
give the score sheets to the designated Commission member for
computation.

(6)  Referees and judges shall be discreet at all times and
shall not discuss their decisions with anyone during a contest.

(7)  A decision that is rendered at the termination of a
boxing contest shall not be changed without a hearing, unless it
is determined that the computation of the scorecards of the
referee and judges shows a clerical or mathematical error giving
the decision to the wrong contestant.  If such an error is found,
the Commission may change the decision.

(8)  After a contest, the scorecards collected by the
designated Commission member shall be maintained by the
Commission.

(9)  If a referee becomes incapacitated, a time-out shall be
called and the other referee who is assigned to the contest shall
assume the duties of the referee.

(10)  If a judge becomes incapacitated and is unable to
complete the scoring of a contest, a time-out shall be called and
an alternate licensed judge shall immediately be assigned to
score the contest from the point at which he assumed the duties
of a judge.  If the incapacity of a judge is not noticed during a
round, the referee shall score that round and the substitute judge
shall score all subsequent rounds.

R859-1-619.  Boxing - Seconds.
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(1)  A boxing contestant shall not have more than four
seconds, one of whom shall be designated as the chief second.
The chief second shall be responsible for the conduct in the
corner during the course of a contest.  During the rest period,
one second shall be allowed inside the ring, two seconds shall
be allowed on the apron and one second shall be allowed on the
floor.

(2)  All seconds shall remain seated during the round.
(3)  A second shall not spray or throw water on a boxing

contestant during a round.
(4)  A boxing contestant's corner shall not heckle or in any

manner annoy the contestant's opponent or the referee, or throw
any object into the ring.

(5)  A second shall not enter the ring until the timekeeper
has indicated the end of a round.

(6)  A second shall leave the ring at the timekeeper's
whistle and shall clear the ring platform of all obstructions at the
sound of the gong indicating the beginning of a round.  Articles
shall not be placed on the ring floor until the round has ended or
the contest has terminated.

(7)  A referee may eject a second from a ring corner for
violations of the provisions of Subsections R859-1-609(6) and
R859-1-608(4) of this Rule (stepping into the ring and
disruptive behavior) and may have the judges deduct points
from a contestant's corner.

(8)  A second may indicate to the referee that the second's
boxing contestant cannot continue and that the contest should be
stopped.  Only verbal notification or hand signals may be used;
the throwing of a towel into the ring does not indicate the defeat
of the second's boxing contestant.

(9)  A second shall not administer alcoholic beverages,
narcotics, or stimulants to a contestant, pour excessive water on
the body of a contestant, or place ice in the trunks or protective
cup of a contestant during the progress of a contest.

R859-1-620.  Boxing - Managers.
A manager shall not sign a contract for the appearance of

a boxing contestant if the manager does not have the boxing
contestant under contract.

R859-1-621.  Boxing.  Identification - Photo Identification
Cards.

(1)  Each boxing contestant shall provide two pieces of
identification to the designated Commission member before
participation in a fight.  One of the pieces of identification shall
be a recent photo identification card issued or accepted by the
Commission at the time the boxing contestant receives his
original license.

(2)  The photo identification card shall contain the
following information:

(a)  the contestant's name and address;
(b)  the contestant's social security number;
(c)  the personal identification number assigned to the

contestant by a boxing registry;
(d)  a photograph of the boxing contestant; and
(e)  the contestant's height and weight.
(3)  The Commission shall honor similar photo

identification cards from other jurisdictions.
(4)  Unless otherwise approved by the Commission, a

boxing contestant will not be allowed to compete if his or her
photo identification card is incomplete or if the boxing
contestant fails to present the photo identification card to the
designated Commission member prior to the bout.

R859-1-622.  Boxing - Dress for Contestants.
(1)  Boxing contestants shall be required to wear the

following:
(a)  trunks that are belted at the contestant's waistline.  For

the purposes of this Subsection, the waistline shall be defined as

an imaginary horizontal line drawn through the navel to the top
of the hips.  Trunks shall not have any buckles or other
ornaments on them that might injure a boxing contestant or
referee;

(b)  a foul-proof protector for male boxing contestants and
a pelvic area protector and breast protector for female boxing
contestants;

(c)  shoes that are made of soft material without spikes,
cleats, or heels;

(d)  a fitted mouthpiece; and
(e)  gloves meeting the requirements specified in Section

R859-1-604.
(2)  In addition to the clothing required pursuant to

Subsections R859-1-622(1)(a) through (e), a female boxing
contestant shall wear a body shirt or blouse without buttons,
buckles, or ornaments.

(3)  A boxing contestant's hair shall be cut or secured so as
not to interfere with the contestant's vision.

(4)  A boxing contestant shall not wear corrective lenses
other than soft contact lenses into the ring.  A bout shall not be
interrupted for the purposes of replacing or searching for a soft
contact lens.

R859-1-623.  Boxing - Failure to Compete.
A boxing contestant's manager shall immediately notify the

Commission if the contestant is unable to compete in a contest
due to illness or injury.  A physician may be selected as
approved by the Commission to examine the contestant.

R859-1-701.  Elimination Tournaments.
(1)  In general.  The provisions of Title 63C, Chapter 11,

and Rule R859-1 apply to elimination tournaments, including
provisions pertaining to licenses, fees, stopping contests,
impounding purses, testing requirements for contestants, and
adjudicative proceedings.  For purposes of identification, an
elimination tournament contestant shall provide any form of
identification that contains a photograph of the contestant, such
as a state driver's license, passport, or student identification
card.

(2)  Official rules of the sport.  Upon requesting the
Commission's approval of an elimination tournament in this
State, the sponsoring organization or promoter of an elimination
tournament may submit the official rules for the particular sport
to the Commission and request the Commission to apply the
official rules in the contest.

(3)  The Commission shall not approve the official rules of
the particular sport and shall not allow the contest to be held if
the official rules are inconsistent, in any way, with the purpose
of the Pete Suazo Utah Athletic Commission Act, Title 63C,
Chapter 11, or with the Rule adopted by the Commission for the
administration of that Act, Rule R859-1.

R859-1-702.  Restrictions on Elimination Tournaments.
Elimination tournaments shall comply with the following

restrictions:
(1)  An elimination tournament must begin and end within

a period of 48 hours.
(2)  All matches shall be scheduled for no more than three

rounds.  A round must be one minute in duration.
(3)  A contestant shall wear 16 oz. boxing gloves, training

headgear, a mouthpiece and a large abdominal groin protector
during each match.

(4)  A contestant may participate in more than one match,
but a contestant shall not compete more than a total of 12
rounds.

(5)  The promoter of the elimination tournament shall be
required to supply at the time of the weigh-in of contestants, a
physical examination on each contestant, conducted by a
physician not more than 60 days prior to the elimination
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tournament in a form provided by the Commission, certifying
that the contestant is free from any physical or mental condition
that indicates the contestant should not engage in activity as a
contestant.

(6)  The promoter of the elimination tournament shall be
required to supply at the time of the weigh-in of the contestants
HIV test results for each contestant pursuant to Subsection
R859-1-507 of this Rule and Subsection 63C-11-317(1).

(7)  The Commission may impose additional restrictions in
advance of an elimination tournament.

R859-1-801.  Martial Arts Contests and Exhibitions.
(1)  In general.  All full-contact martial arts are forms of

unarmed combat.  Therefore, the provisions of Title 63C,
Chapter 11, and Rule R859-1 apply to contests or exhibitions of
such martial arts, including provisions pertaining to licenses,
fees, stopping contests, impounding purses, testing requirements
for contestants, and adjudicative proceedings.  For purposes of
identification, a contestant in a martial arts contest or exhibition
shall provide any form of identification that contains a
photograph of the contestant, such as a state driver's license,
passport, or student identification card.

(2)  Official rules of the art.  Upon requesting the
Commission's approval of a contest or exhibition of a martial art
in this State, the sponsoring organization or promoter may
submit the official rules for the particular art to the Commission
and request the Commission to apply the official rules in the
contest or exhibition.

(3)  The Commission shall not approve the official rules of
the particular art and shall not allow the contest or exhibition to
be held if the official rules are inconsistent, in any way, with the
purpose of the Pete Suazo Utah Athletic Commission Act, Title
63C, Chapter 11, or with the Rule adopted by the Commission
for the administration of that Act, Rule R859-1.

R859-1-901.  "White-Collar Contests".
Pursuant to Section 63C-11-302 (26), the Commission

adopts the following rules for "White-Collar Contests":
(1)  Contestants shall be at least 21 years old on the day of

the contest.
(2)  Competing contestants shall be of the same gender.
(3)  The heaviest contestant's weight shall be no greater

than 15 percent more than their opponent.

R859-1-1001.  Authority - Purpose.
These rules are adopted to enable the Commission to

implement the provisions of Section 63C-11-311 to facilitate the
distribution of General Fund monies to Organizations Which
Promote Amateur Boxing in the State.

R859-1-1002.  Definitions.
Pursuant to Section 63C-11-311, the Commission adopts

the following definitions:
(1)  For purposes of Subsection 63C-11-311, "amateur

boxing" means a live boxing contest conducted in accordance
with the standards and regulations of USA Boxing, Inc., and in
which the contestants participate for a non-cash purse.

(2)  "Applicant" means an Organization Which Promotes
Amateur Boxing in the State as defined in this section.

(3)  "Grant" means the Commission's distribution of monies
as authorized under Section 63C-11-311(3).

(4)  "Organization Which Promotes Amateur Boxing in the
State" means an amateur boxing club located within the state,
registered with USA Boxing Incorporated.

(5)  "State Fiscal Year" means the annual financial
reporting period of the State of Utah, beginning July 1 and
ending June 30.

R859-1-1003.  Qualifications for Applications for Grants for

Amateur Boxing.
(1)  In accordance with Section 63C-11-311, each

applicant for a grant shall:
(a)  submit an application in a form prescribed by the

Commission;
(b)  provide documentation that the applicant is an

"organization which promotes amateur boxing in the State";
(c)  Upon request from the Commission, document the

following:
(i)  the financial need for the grant;
(ii)  how the funds requested will be used to promote

amateur boxing; and
(iii)  receipts for expenditures for which the applicant

requests reimbursement.
(2)  Reimbursable Expenditures - The applicant may

request reimbursement for the following types of eligible
expenditures:

(a)  costs of travel, including meals, lodging and
transportation associated with participation in an amateur
boxing contest for coaches and contestants;

(b)  Maintenance costs; and
(c)  Equipment costs.
(3)  Eligible Expenditures - In order for an expenditure to

be eligible for reimbursement, an applicant must:
(a)  submit documentation supporting such expenditure to

the Commission showing that the expense was incurred during
the State Fiscal Year at issue; and

(b)  submit such documentation no later than June 30 of the
current State Fiscal Year at issue.

(4)  the Commission will review applicants and make a
determination as to which one(s) will best promote amateur
boxing in the State of Utah.

R859-1-1004.  Criteria for Awarding Grants.
The Commission may consider any of the following criteria

in determining whether to award a grant:
(1)  whether any funds have been collected for purposes of

amateur boxing grants under Section 63C-11-311;
(2)  the applicant's past participation in amateur boxing

contests;
(3)  the scope of the applicant's current involvement in

amateur boxing;
(4)  demonstrated need for the funding; or
(5)  the involvement of adolescents including rural and

minority groups in the applicant's amateur boxing program.

KEY:  licensing, boxing, unarmed combat, white-collar
contests
May 1, 2008 63C-11-101 et seq.
Notice of Continuation May 10, 2007
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R865.  Tax Commission, Auditing.
R865-19S.  Sales and Use Tax.
R865-19S-1.  Sales and Use Taxes Distinguished Pursuant to
Utah Code Ann. Section 59-12-103.

A.  The tax imposed on amounts paid or charged for
transactions under Title 59, Chapter 12 is a:

1.  sales tax, if the tax is collected and remitted by a seller
on the seller's in-state or out-of-state sales; or

2.  use tax, if the tax is remitted by a purchaser.
B.  The two taxes are compensating taxes, one

supplementing the other, but both cannot be applicable to the
same transaction.  The rate of tax is the same.

R865-19S-2.  Nature of Tax Pursuant to Utah Code Ann.
Section 59-12-103.

A.  The sales and use taxes are transaction taxes imposed
upon certain retail sales and leases of tangible personal property,
as well as upon certain services.

B.  The tax is not upon the articles sold or furnished, but
upon the transaction, and the purchaser is the actual taxpayer.
The vendor is charged with the duty of collecting the tax from
the purchaser and of paying the tax to the state.

R865-19S-4.  Collection of Tax Pursuant to Utah Code Ann.
Section 59-12-107.

A.  An invoice or receipt issued by a vendor shall show the
sales tax collected as a separate item on the invoice or receipt.

B.  If an invoice or receipt issued by a vendor does not
show the sales tax collected as required in A., sales tax will be
assessed on the vendor based on the amount of the invoice or
receipt.

C.  A vendor that collects an excess amount of sales or use
tax must either refund the excess to the purchasers from whom
the vendor collected the excess or remit the excess to the
Commission.

1.  A vendor may offset an undercollection of tax on sales
against any excess tax collected in the same reporting period.

2.  A vendor may not offset an underpayment of tax on the
vendor's purchases against an excess of tax collected.

R865-19S-7.  Sales Tax License Pursuant to Utah Code Ann.
Section 59-12-106.

A.1.  A separate sales and use tax license must be obtained
for each place of business, but where more than one place of
business is operated by the same person, one application may be
filed giving the required information about each place of
business.

2.  Each license must be posted in a conspicuous place in
the place of business for which it is issued.

B.  The holder of a license issued under Section 59-12-106
shall notify the commission:

1.  of any change of address of the business;
2.  of a change of character of the business, or
3.  if the license holder ceases to do business.
C.  The commission may determine that a person has

ceased to do business or has changed that person's business
address if:

1.  mail is returned as undeliverable as addressed and
unable to forward;

2.  the person fails to file four consecutive monthly or
quarterly sales tax returns, or two consecutive annual sales tax
returns;

3.  the person fails to renew its annual business license with
the Department of Commerce; or

4.  the person fails to renew its local business license.
D.  If the requirements of C. are met, the commission shall

notify the license holder that the license will be considered
invalid unless the license holder provides evidence within 15
days that the license should remain valid.

E.  A person may request the commission to reopen a sales
and use tax license that has been determined invalid under D.

F.  The holder of a license issued under Section 59-12-106
shall be responsible for any sales and use tax, interest, and
penalties incurred under that license whether those taxes and
fees are incurred during the time the license is valid or invalid.

R865-19S-12.  Filing of Returns Pursuant to Utah Code Ann.
Sections 59-12-107 and 59-12-118.

A.  Every person responsible for the collection of the tax
under the act shall file a return with the Tax Commission
whether or not sales tax is due.

B.  If the due date for a return falls on a Saturday, Sunday,
or legal holiday, the return will be considered timely filed if it
is received on the next business day.

C.  If a return is transmitted through the United States mail,
a legible cancellation mark on the envelope, or the date of
registration of certification thereof by a United States post
office, is considered the date the return is filed.

D.  Sales and use tax returns shall be filed and paid
monthly or quarterly with the following exceptions:

1.  New businesses that expect annual sales and use tax
liability less than $1,000, shall be assigned an annual filing
status unless quarterly filing status is requested.

2.a)  Businesses currently assigned a quarterly filing status,
in good standing and reporting less than $1,000 in tax for the
preceding calendar year may be changed to annual filing status.

b)  The Tax Commission will notify businesses, in writing,
if their filing status is changed to annual.

3.a)  Businesses assigned an annual filing status reporting
in excess of $1,000 for a calendar year, will be changed to
quarterly filing status.

b)  The Tax Commission will notify businesses, in writing,
if their filing status is changed to quarterly.

E.  Annual returns are due on January 31 following the
calendar year end.  The Tax Commission may revoke the annual
filing status if sales tax collections are in excess of $1,000 or as
a result of delinquent payment history.

R865-19S-13.  Confidential Nature of Returns Pursuant to
Utah Code Ann. Section 59-12-109.

A.  The returns filed are confidential and the information
contained therein will not be divulged by the Tax Commission,
its agents, clerks, or employees except in accordance with
judicial order or upon proper application of a federal, state, or
local agency.  The returns will not be produced in any court
proceeding except where such proceeding directly involves
provisions of the sales tax act.

B.  However, any person or his duly authorized
representative who files returns under this act may obtain copies
of the same upon proper application and presentation of proper
picture identification.

R865-19S-16.  Failure to Remit Excess Tax Collection
Pursuant to Utah Code Ann. Section 59-12-107.

A.  The amount paid by any vendor to the Tax Commission
with each return is the greater of:

1.  the actual tax collections for the reporting period, or
2.  the amount computed at the rates imposed by law

against the total taxable sales for that period.
B.  Space is available on the return forms for inserting

figures and the words "excess collections," if needed.

R865-19S-20.  Basis for Reporting Tax Pursuant to Utah
Code Ann. Section 59-12-107.

A.  "Total sales" means the total amount of all cash, credit,
installment, and conditional sales made during the period
covered by the return.

B.  Amounts shown on returns must include the total sales
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made during the period of the returns, and the tax must be
reported and paid upon that basis.

C.  Adjustments may be made and credit allowed for cash
discounts, returned goods, and bad debts that result from sales
upon which the tax has been reported and paid in full by a seller
to the Tax Commission.

1.  Adjustments and credits will be allowed only if the
seller has not been reimbursed in the full amount of the tax
except as noted in C.6.a) and can establish that fact by records,
receipts or other means.

2.  In no case shall the credit be greater than the sales tax
on that portion of the purchase price remaining unpaid at the
time the goods are returned, the account is charged off.

3.  Any refund or credit given to the purchaser must include
the related sales tax.

D.  Tax is based upon the original price unless adjustments
were made prior to the close of the reporting period in which the
tax upon the sale is due.  If the price upon which the tax is
computed and paid is subsequently adjusted, credit may be taken
against the tax due on a subsequent return.

E.  If a sales tax rate change takes place prior to the
reporting period when the seller claims the credit, the seller must
adjust the taxable amount so that the amount of tax credited
corresponds proportionally to the amount of tax originally
collected.

F.  Commissions to agents are not deductible under any
conditions for purposes of tax computation.

R865-19S-22.  Sales and Use Tax Records Pursuant to Utah
Code Ann. Section 59-12-111.

A.  Every retailer, lessor, lessee, and person doing business
in this state or storing, using, or otherwise consuming in this
state tangible personal property purchased from a retailer, shall
keep and preserve complete and adequate records as may be
necessary to determine the amount of sales and use tax for which
such person or entity is liable.  Unless the Tax Commission
authorizes in writing an alternative method of record keeping,
these records shall:

1.  show gross receipts from sales, or rental payments from
leases, of tangible personal property or services performed in
connection with tangible personal property made in this state,
irrespective of whether the retailer regards the receipts to be
taxable or nontaxable;

2.  show all deductions allowed by law and claimed in
filing returns;

3.  show bills, invoices or similar evidence of all tangible
personal property purchased for sale, consumption, or lease in
this state; and

4.  include the normal books of account maintained by an
ordinarily prudent business person engaged in such business,
together with supporting documents of original entry such as:
bills, receipts, invoices, and cash register tapes.  All schedules
or working papers used in connection with the preparation of tax
returns must also be maintained.

B.  Records may be microfilmed or microfiched.  However,
microfilm reproductions of general books of account--such as
cash books, journals, voucher registers, ledgers, and like
documents--are not acceptable as original records.  Where
microfilm or microfiche reproductions of supporting records are
maintained--such as sales invoices, purchase invoices, credit
memoranda and like documents--the following conditions must
be met:

1.  appropriate facilities must be provided for preservation
of the films or fiche for the periods required and open to
examination,

2.  microfilm rolls and microfiche must be systematically
filed, indexed, cross referenced, and labeled to show beginning
and ending numbers and to show beginning and ending
alphabetical listing of documents included,

3.  upon request of the Tax Commission, the taxpayer shall
provide transcriptions of any information contained on
microfilm or microfiche which may be required for verification
of tax liability,

4.  proper facilities must be provided for the ready
inspection and location of the particular records, including
machines for viewing and copying the records,

5.  a posting reference must appear on each invoice.  Credit
memoranda must carry a reference to the document evidencing
the original transaction.  Documents necessary to support
exemptions from tax liability, such as bills of lading and
purchase orders, must be maintained in such order so as to relate
to exempt transactions claimed.

C.  Any automated data processing (ADP) tax accounting
system must be capable of producing visible and legible records
for verification of taxpayer's tax liability.

1.  ADP records shall provide an opportunity to trace any
transaction back to the original source or forward to a final total.
If detailed printouts are not made of transactions at the time they
are processed, the systems must have the ability to reconstruct
these transactions.

2.  A general ledger with source references should be
prepared to coincide with financial reports for tax reporting
periods.  In cases where subsidiary ledgers are used to support
the general ledger accounts, the subsidiary ledgers should also
be prepared periodically.

3.  The audit trail should be designed so that the details
underlying the summary accounting data may be identified and
made available to the Tax Commission upon request.  The
system should be so designed that supporting documents--such
as sales invoices, purchase invoices, credit memoranda, and like
documents--are readily available.

4.  A description of the ADP portion of the accounting
system shall be made available.  The statements and illustrations
as to the scope of operations shall be sufficiently detailed to
indicate:

(a)  the application being performed;
(b)  the procedures employed in each application (which,

for example, might be supported by flow charts, block diagrams
or other satisfactory description of the input or output
procedures); and

(c)  the controls used to insure accurate and reliable
processing and important changes, together with their effective
dates, in order to preserve an accurate chronological record.

D.  All records pertaining to transactions involving sales or
use tax liability shall be preserved for a period of not less than
three years.

E.  All of the foregoing records shall be made available for
examination on request by the Tax Commission or its authorized
representatives.

F.  Upon failure of the taxpayer, without reasonable cause,
to substantially comply with the requirements of this rule, the
Tax Commission may:

1.  Prohibit the taxpayer from introducing in any protest or
refund claim proceeding those microfilm, microfiche, ADP, or
any records which have not been prepared and maintained in
substantial compliance with the requirements of this rule.

2.  Dismiss any protest or refund claim proceeding in
which the taxpayer bases its claim upon any microfilm,
microfiche, ADP, or any records which have not been prepared
and maintained in substantial compliance with the requirements
of this rule.

3.  Enter such other order necessary to obtain compliance
with this rule in the future.

4.  Revoke taxpayer's license upon evidence of continued
failure to comply with the requirements of this rule.

R865-19S-23.  Exemption Certificates Pursuant to Utah
Code Ann. Sections 59-12-106 and 59-12-104.
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A.  Taxpayers selling tangible personal property or services
to customers exempt from sales tax are required to keep records
verifying the nontaxable status of those sales.

B.  The Tax Commission will furnish samples of acceptable
exemption certificate forms on request.  Stock quantities are not
furnished, but taxpayers may reproduce samples as needed in
whole or in part.

C.  A seller may retain a copy of a purchase order, check,
or voucher in place of the exemption certificate as evidence of
exemption for a federal, state, or local government entity,
including public schools.

D.  If a purchaser is unable to segregate tangible personal
property or services purchased for resale from tangible personal
property or services purchased for the purchaser's own
consumption, everything should be purchased tax-free.  The
purchaser must then report and pay the tax on the cost of goods
or services purchased tax-free for resale that the purchaser uses
or consumes.

E.  A seller may provide evidence of a sales and use tax
exemption electronically if the seller uses the standard sales and
use tax exemption form adopted by the governing board of the
agreement.

F.  A seller shall obtain the same information for proof of
a claimed exemption regardless of the medium in which the
transaction occurs.

R865-19S-25.  Sale of Business Pursuant to Utah Code Ann.
Section 59-12-112.

A.  Every sales tax license holder who discontinues
business, is required to notify the Tax Commission immediately
and return the sales tax license for cancellation.

B.  Every person discontinuing business shall retain records
for a period of three years unless a release from such provision
is obtained from the Tax Commission.

R865-19S-27.  Retail Sales Defined Pursuant to Utah Code
Ann. Sections 59-12-102 and 59-12-103(1)(g).

A.  The term retail sale has a broader meaning than the sale
of tangible personal property.  It includes any transfers,
exchanges, or barter whether conditional or for a consideration
by a person doing business in such commodity or service, either
as a regularly organized principal endeavor or as an adjunct
thereto.  The price of the service or tangible personal property,
the quantity sold, or the extent of the clientele are not factors
which determine whether or not it is a retail sale.

B.  Retail sale also includes certain leases and rentals of
tangible personal property as defined in Rule R865-19S-32,
accommodations as defined in Rule R865-19S-79, services
performed on tangible personal property as defined in Rules
R865-19S-51 and R865-19S-78, services that are part of a sale
or repair, admissions as defined in Rules R865-19S-33 and
R865-19S-34, sales of meals as defined in Rules R865-19S-61
and R865-19S-62, and sales of certain public utility services.

C.  A particular retail sale or portion of the selling price
may not be subject to a sales or use tax.  The status of the
exemption is governed by the circumstances in each case.  See
other rules for specific and general exemption definitions, Rule
R865-19S-30 for definition of sales price and Rule R865-19S-
72 covering trade-ins.

R865-19S-29.  Wholesale Sale Defined Pursuant to Utah
Code Ann. Section 59-12-102.

A.  "Wholesale sale" means any sale by a wholesaler,
retailer, or any other person, of tangible personal property or
services to a retailer, jobber, dealer, or another wholesaler for
resale.

1.  All sales of tangible personal property or services which
enter into and become an integral or component part of tangible
personal property or product which is further manufactured or

compounded for sale, or the container or the shipping case
thereof, are wholesale sales.

2.  All sales of poultry, dairy, or other livestock feed and
the components thereof and all seeds and seedlings are deemed
to be wholesale sales where the eggs, milk, meat, or other
livestock products, plants, or plant products are produced for
resale.

3.  Sprays and insecticides used in the control of insect
pests, diseases, and weeds for the commercial production of
fruit, vegetables, feeds, seeds, and animal products shall be
wholesale sales.  Also baling ties and twine for baling hay and
straw and fuel sold to farmers and agriculture producers for use
in heating orchards and providing power in off-highway type
farm machinery shall be wholesale sales.

B.  Tangible personal property or services which are
purchased by a manufacturer or compounder which do not
become and remain an integral part of the article being
manufactured or compounded are subject to sales or use tax.

1.  For example, sales to a knitting factory of machinery,
lubricating oil, pattern paper, office supplies and equipment,
laundry service, and repair labor are for consumption and are
taxable.  These services and tangible personal property do not
become component parts of the manufactured products.  On the
other hand, sales of wool, thread, buttons, linings, and yarns, to
such a manufacturer that do become component parts of the
products manufactured are not taxable.

C.  The price of tangible personal property or services sold
or the quantity sold are not factors which determine whether or
not the sale is a wholesale sale.

D.  All vendors who make wholesale sales are required to
obtain an exemption certificate from the purchaser as evidence
of the nature of the sale, as required by Rule R865-19S-23.

R865-19S-30.  Sale of a Vehicle or Vessel by a Person Not
Regularly Engaged in Business Pursuant to Utah Code Ann.
Section 59-12-104.

A.  This rule provides guidance on the sale of a vehicle or
vessel by a person not regularly engaged in business for
purposes of Subsections 59-12-104(13) and (18).

B.  For purposes of calculating sales and use tax on the sale
of a vehicle where no trade in was involved, the bill of sale or
other written evidence of value shall contain the names and
addresses of the purchaser and the seller, and the sales price and
vehicle identification number of the vehicle.

C.  For purposes of calculating sales and use tax on the sale
of a vehicle when the seller has received a trade-in vehicle as
payment or partial payment, the bill of sale or other written
evidence of value shall contain all of the following:

1.  the names and addresses of the buyer and the seller;
2.  the purchase price of the vehicle;
3.  the value allowed for the trade-in vehicle;
4.  the net difference between the vehicle traded and the

vehicle purchased;
5.  the signature of the seller; and
6.  the vehicle identification numbers of the vehicle traded

in and the vehicle purchased.
D.  In the absence of a bill of sale or other written evidence

of value, the fair market value of the vehicle or vessel shall be
determined by industry accepted vehicle pricing guides.

R865-19S-31.  Time and Place of Sale Pursuant to Utah
Code Ann. Section 59-12-102.

A.  Ordinarily, the time and place of a sale are determined
by the contract of sale between the seller and buyer.  The intent
of the parties is the governing factor in determining both time
and place of sale subject to the general law of contracts.  If the
contract of sale requires the seller to deliver or ship goods to a
buyer, title to the property passes upon delivery to the place
agreed upon unless the contract of sale provides otherwise.
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R865-19S-32.  Leases and Rentals Pursuant to Utah Code
Ann. Section 59-12-103.

(1)  The lessor shall compute sales or use tax on all
amounts received or charged in connection with a lease or rental
of tangible personal property.

(2)  When a lessee has the right to possession, operation, or
use of tangible personal property, the tax applies to the amount
paid pursuant to the lease agreement, regardless of the duration
of the agreement.

(3)  Lessors of tangible personal property shall furnish an
exemption certificate when purchasing tangible personal
property subject to the sales or use tax on rental receipts.  Costs
of repairs and renovations to tangible personal property are
exempt if paid for by the lessor since it is assumed that those
costs are recovered by the lessor in his rental receipts.

(4)  A person that furnishes tangible personal property
along with an operator, as described in the definition of lease or
rental in Section 59-12-102, provides a service and shall:

(a)  pay sales and use tax at the time that person purchases
the tangible personal property that is furnished under this
Subsection (4); and

(b)  collect sales and use tax at the time that person
provides the service if the service is subject to sales and use tax.

R865-19S-33.  Admissions and User Fees Pursuant to Utah
Code Ann. Sections 59-12-102 and 59-12-103.

A.  "Admission" means the right or privilege to enter into
a place. Admission includes the amount paid for the right to use
a reserved seat or any seat in an auditorium, theater, circus,
stadium, schoolhouse, meeting house, or gymnasium to view
any type of entertainment.  Admission also includes the right to
use a table at a night club, hotel, or roof garden whether such
charge is designated as a cover charge, minimum charge, or any
such similar charge.

1.  This applies whether the charge made for the use of the
seat, table, or similar accommodation is combined with an
admission charge to form a single charge, or is separate and
distinct from an admission charge, or is the sole charge.

B.  "Annual membership dues paid to a private
organization" includes only those dues paid by members who,
directly or indirectly, establish the level of the dues.

C.  "Season passes" include amounts paid to participate in
specific activities, once annual membership dues have been
paid.

D.  If the original admission charge carries the right to
remain in a place, or to use a seat or table, or other similar
accommodation for a limited time only, and an additional charge
is made for an extension of such time, the extra charge is paid
for admission within the meaning of the law.  Where a person or
organization acquires the sole right to use any place or the right
to dispose of all of the admissions to any place for one or more
occasions, the amount paid is not subject to the tax on
admissions.  Such a transaction constitutes a rental of the entire
place and if the person or organization in turn sells admissions,
sales tax applies to amounts paid for such admissions.

E.  Annual membership dues may be paid in installments
during the year.

F.  Amounts paid for the following activities are not
admissions or user fees:

1.  lessons, public or private;
2.  sign up for amateur athletics if the activity is sponsored

by a state governmental entity, or a nonprofit corporation or
organization, the primary purpose of which, as stated in the
corporation's or organization's articles or bylaws, is the
sponsoring, promoting, and encouraging of amateur athletics;

3.  sign up for participation in school activities.  Sign up for
participation in school activities excludes attendance as a
spectator at school activities.

G.  If amounts charged for activities listed in F. are billed

along with admissions or user fees, the amounts not subject to
the sales tax must be listed separately on the invoice in order to
remain untaxed.

R865-19S-34.  Admission to Places of Amusement Pursuant
to Utah Code Ann. Section 59-12-103.

(1)(a)  The amount paid for admission is subject to sales
and use tax, even though that amount includes the right of the
purchaser to participate in some activity.

(b)  For example, the sale of a ticket for a ride upon a
mechanical device is an admission to a place of amusement.

(2)(a)  Additional charges for the rental of tangible
personal property are subject to sales and use tax as the sale of
tangible personal property.

(b)  For example:
(i)  towel rentals and swimming suit rentals at a swimming

pool are subject to sales and use tax;
(ii)  locker rental fees at a swimming pool are subject to

sales tax if the lockers are tangible personal property.

R865-19S-35.  Residential or Commercial Use of Gas,
Electricity, Heat, Coal, Fuel Oils or Other Fuels Pursuant to
Utah Code Ann. Sections 59-12-103 and 59-12-104.

A.  "Residential use" is as defined in Section 59-12-102,
and includes use in nursing homes or other similar
establishments that serve as the permanent residence for a
majority of the patients because they are unable to live
independently.

B.  Explosives or material used as active ingredients in
explosive devices are not fuels.

C.  If a firm has activities that are commercial and
industrial and all fuels are furnished at given locations through
single meters, the predominant use of the fuels shall determine
taxable status of the fuels.

D.  Fuel oil and other fuels must be used in a combustion
process in order to qualify for the exemption from sales tax for
industrial use of fuels pursuant to Section 59-12-104.

R865-19S-37.  Exempt Sales of Commercials, Audio Tapes,
and Video Tapes by or to Motion Pictures Exhibitors and
Distributors Pursuant to Utah Code Ann. Section 59-12-104.

A.  The purpose of this rule is to clarify the sales tax
exemption for sales of commercials, motion picture films,
prerecorded audio program tapes or records, and prerecorded
video tapes by a producer, distributor, or studio to a motion
picture exhibitor, distributor, or commercial television or radio
broadcaster.

B.  Definitions.
1.  "Commercials," "audio tapes," and "video tapes" mean

tapes, films, or discs used by television or radio stations in
regular broadcasting activities but do not include blank tapes
purchased for newscasts or other similar uses by radio and
television stations.

2.  "Motion picture exhibitor" means any person engaged
in the business of operating a theater or establishment in which
motion pictures are regularly exhibited to the public for a
charge.

3.  "Distributor" means any person who purchases or sells
motion picture films and video tapes that are used by a
commercial television broadcaster or a motion picture exhibitor.

C.  The sales tax exemption will be administered according
to the provisions of Section 59-12-104 and this rule.

R865-19S-38.  Isolated or Occasional Sales and Use Tax
Exemption Pursuant to Utah Code Ann. Section 59-12-104.

(1) "Isolated or occasional sales and use tax exemption"
means a sale that qualifies for the sales and use tax exemption
for the sale of tangible personal property by a person:

(a) regardless of the number of sales of that tangible
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personal property by that person; and
(b) not regularly engaged in the business of selling that

type of property.
(2)(a) Except as provided in Subsection (2)(b), sales made

by officers of a court, pursuant to court orders, qualify for the
isolated or occasional sales and use tax exemption.

(b) Sales made by trustees, receivers, or assignees in
connection with the liquidation or conduct of a regularly
established place of business do not qualify for the isolated or
occasional sales and use tax exemption.

(c) Examples of sales made by officers of a court pursuant
to court order, that qualify for the isolated or occasional sales
and use tax exemption are sales made by sheriffs in foreclosing
proceedings and sales of confiscated property.

(3) If a business regularly sells a type of property, sales of
that type of property do not qualify for the isolated or occasional
sales and use tax exemption, even if the primary purpose of the
business is not the sale of that type of property. For example, the
sale of repossessed radios or refrigerators by a finance company
do not qualify for the isolated or occasional sales and use tax
exemption.

(4)(a) Except as provided in Subsection (4)(b), sales of
vehicles required to be titled or registered under the laws of this
state do not qualify for the isolated or occasional sales and use
tax exemption.

(b) The transfer of a vehicle where the ownership of the
vehicle before and after the transfer is at least 80 percent the
same qualifies for the isolated or occasional sales and use tax
exemption.

(5) Sales that qualify for the isolated or occasional sales
and use tax exemption include sales that occur as part of:

(a) the reorganization, sale, or liquidation of a business so
long as those sales do not include items purchased exempt from
sales tax as a sale for resale;

(b) a garage sale if:
(i) the person selling the items at the garage sale is not

regularly engaged in selling that type of property; and
(ii) the items sold at the garage sale were not purchased

exempt from sales tax as a sale for resale; and
(c) the sale of business assets that are:
(i) not purchased sales tax exempt by the business as a sale

for resale; and
(ii) a type of property not regularly sold by the business.
(6) An example of a sale that qualifies for the sales and use

tax exemption under Subsection (5)(a) is a sale, even if it is one
of a series of sales, to liquidate the fixtures and equipment of a
manufacturing company.

(7) Examples of sales that qualify for the sales and use tax
exemption under Subsection (5)(c) include the sale by a:

(a) grocery store of its cash registers, shelves, and fixtures;
(b) law firm of its furniture; and
(c) manufacturer of its used manufacturing equipment.
(8) Sales of items at public auctions generally do not

qualify for the isolated or occasional sales and use tax
exemption.

R865-19S-40.  Exchange of Agricultural Produce For
Processed Agricultural Products Pursuant to Utah Code
Ann. Section 59-12-102.

A.  When a raiser or grower of agricultural products
exchanges his produce for a more finished product capable of
being made from the produce exchanged with the processor, the
more finished product is not subject to the tax within limitations
of the value of the raised produce exchanged.

R865-19S-41.  Sales to The United States Government and
Its Instrumentalities Pursuant to Utah Code Ann. Sections
59-12-104 and 59-12-106.

A.  Sales to the United States government are exempt if

federal law or the United States Constitution prohibits the
collection of sales or use tax.

B.  If the United States government pays for merchandise
or services with funds held in trust for nonexempt individuals or
organizations, sales tax must be charged.

C.  Sales made directly to the United States government or
any authorized instrumentality thereof are not taxable, provided
the sale is paid for directly by the federal government.  If an
employee of the federal government pays for the purchase with
his own funds and is reimbursed by the federal government, that
sale is not made to the federal government and does not qualify
for the exemption.

D.  Vendors making exempt sales to the federal
government are subject to the recordkeeping requirements of
Tax Commission rule R865-19S-23.

R865-19S-42.  Sales to The State of Utah and Its
Subdivisions Pursuant to Utah Code Ann. Section 59-12-104.

A.  Sales made to the state of Utah, its departments and
institutions, or to its political subdivisions such as counties,
municipalities, school districts, drainage districts, irrigation
districts, and metropolitan water districts are exempt from tax if
the purchase is for use in the exercise of an essential
governmental function.

B.  A sale is considered made to the state, its departments
and institutions, or to its political subdivisions if the purchase
is paid for directly by the purchasing state or local entity.  If an
employee of a state or local entity pays for a purchase with his
own funds and is reimbursed by the state or local entity, that
sale is not made to the state or local entity and does not qualify
for the exemption.

C.  Vendors making exempt sales to the state, its
departments and institutions, or to its political subdivisions are
subject to the recordkeeping requirements of Tax Commission
rule R865-19S-23.

R865-19S-43.  Sales to or by Religious and Charitable
Institutions Pursuant to Utah Code Ann. Section 59-12-104.

A.  In order to qualify for an exemption from sales tax as
a religious or charitable institution, an organization must be
recognized by the Internal Revenue Service as exempt from tax
under Section 501(c)(3) of the Internal Revenue Code.

B.  Religious and charitable institutions must collect sales
tax on any sales income arising from unrelated trades or
businesses and report that sales tax to the Tax Commission
unless the sales are otherwise exempted by law.

1.  The definition of the phrase "unrelated trades or
businesses" shall be the definition of that phrase in 26 U.S.C.A.
Section 513 (West Supp. 1993), which is adopted and
incorporated by reference.

C.  Every institution claiming exemption from sales tax
under this rule must submit form TC-160, Application for Sales
Tax Exemption Number for Religious or Charitable Institutions,
along with any other information that form requires, to the Tax
Commission for its determination. Vendors making sales to
institutions exempt from sales tax are subject to the
requirements of Rule R865-19S-23.

R865-19S-44.  Sales In Interstate Commerce Pursuant to
Utah Code Ann. Section 59-12-104.

A.  Sales made in interstate commerce are not subject to the
sales tax imposed.  However, the mere fact that commodities
purchased in Utah are transported beyond its boundaries is not
enough to constitute the transaction of a sale in interstate
commerce.  When the commodity is delivered to the buyer in
this state, even though the buyer is not a resident of the state and
intends to transport the property to a point outside the state, the
sale is not in interstate commerce and is subject to tax.

B.  Before a sale qualifies as a sale made in interstate



UAC (As of July 1, 2008) Printed:  September 4, 2008 Page 377

commerce, the following must be complied with:
1.  the transaction must involve actual and physical

movement of the property sold across the state line;
2.  such movement must be an essential and not an

incidental part of the sale;
3.  the seller must be obligated by the express or

unavoidable implied terms of the sale, or contract to sell, to
make physical delivery of the property across a state boundary
line to the buyer;

C.  Where delivery is made by the seller to a common
carrier for transportation to the buyer outside the state of Utah,
the common carrier is deemed to be the agent of the vendor for
the purposes of this section regardless of who is responsible for
the payment of the freight charges.

D.  If property is ordered for delivery in Utah from a person
or corporation doing business in Utah, the sale is taxable even
though the merchandise is shipped from outside the state to the
seller or directly to the buyer.

R865-19S-48.  Sales Tax Exemption For Coverings and
Containers Pursuant to Utah Code Ann. Section 59-12-104.

A.  Sales of containers, labels, bags, shipping cases, and
casings are taxable when:

1.  sold to the final user or consumer;
2.  sold to a manufacturer, processor, wholesaler, or retailer

for use as a returnable container that is ordinarily returned to
and reused by the manufacturer, processor, wholesaler, or
retailer for storing or transporting their product; or

3.  sold for internal transportation or accounting control
purposes.

B.  Returnable containers may include water bottles,
carboys, drums, beer kegs for draft beer, dairy product
containers, and gas cylinders.

1.  Labels used for accounting, pricing, or other control
purposes are also subject to tax.

C.  For the purpose of this rule, soft drink bottles and
similar containers that are ultimately destroyed or retained by
the final user or consumer are not considered returnable and are
exempt from the tax when purchased by the processor.

D.  When tangible personal property sold in containers, for
example soft drinks, is assessed a deposit or other container
charge, that charge is subject to the tax.  Upon refund of this
charge, the retailer may take credit on a sales tax return if the tax
is refunded to the customer.

R865-19S-49.  Sales to and by Farmers and Other
Agricultural Producers Pursuant to Utah Code Ann. Section
59-12-104.

(1)(a)  For purposes of the sales and use tax exemption for
tangible personal property used or consumed primarily and
directly in farming operations, a person is engaged in "farming
operations" if that person may deduct farm related expenses
under Sections 162 or 212, Internal Revenue Code.

(b)  To determine whether a person may deduct farm
related expenses under Sections 162 or 212 of the Internal
Revenue Code, the commission shall consider Treas. Reg.
Sections 1.183-1 and 1.183-2.

(2)  The purchase of feed, medicine, and veterinary
supplies by a farmer or other agricultural producer qualify for
the sales and use tax exemption for tangible personal property
used or consumed primarily and directly in farming operations
if the feed, medicine, or veterinary supplies are used:

(a)  to produce or care for agricultural products that are for
sale;

(b)  to feed or care for working dogs and working horses in
agricultural use;

(c)  to feed or care for animals that are marketed.
(3)  Fur-bearing animals that are kept for breeding or for

their products are agricultural products.

(4)  A vendor making sales to a farmer or other agricultural
producer is liable for the tax unless that vendor obtains from the
purchaser a certificate as set forth in Rule R865-19S-23.

(5)  Poultry, eggs, and dairy products are not seasonal
products for purposes of the sales and use tax exemption for the
exclusive sale of seasonal crops, seedling plants, or garden,
farm, or other agricultural produce sold during the harvest
season.

R865-19S-50.  Florists Pursuant to Utah Code Ann. Sections
59-12-103 and 59-12-104.

A.  Flowers, trees, bouquets, plants, and other similar items
of tangible personal property are agricultural products and are,
therefore, subject to the rules concerning the sale of those
products as set forth in Rule R865-19S-49.

B.  Where florists conduct transactions through a florist
telegraphic delivery association, the following rules apply in
computation of tax liability:

1.  the florist must collect tax from the customer if the
flower order is telegraphed to a second florist in Utah;

2.  if a Utah florist receives an order pursuant to which he
gives telegraphic instructions outside Utah, the Utah florist must
collect tax from his customer upon the total charges;

3.  if a Utah florist receives telegraphic instructions from
a florist either within or outside of Utah for the delivery of
flowers, the receiving vendor is not liable for the tax.  In this
instance, if the order originated in Utah, the tax is due from and
payable by the Utah florist who first received the order.

R865-19S-51.  Fabrication Labor in Connection With Retail
Sales of Tangible Personal Property Pursuant to Utah Code
Ann. Section 59-12-103.

A.  The amount charged for fabrication that is part of the
process of creating a finished article of tangible personal
property must be included in the amount upon which tax is
collected.  This type of labor and service charge may not be
deducted from the selling price used for taxation purposes even
though billed separately to the consumer and regardless of
whether the articles are commonly carried in stock or made up
on special order.

B.  Casting, forging, cutting, drilling, heat treating,
surfacing, machining, constructing, and assembling are
examples of steps in the process resulting in the creation or
production of a finished article.

C.  Sale of tangible personal property that is attached to
real property, but remains personal property, is subject to sales
tax on the retail selling price of the personal property, unless the
tangible personal property attached to the real property is
exempt from sales and use tax under Section 59-12-104.

D.  This rule primarily covers manufacturing and
assembling labor.  Other rules deal with other types of labor and
should be referred to whenever necessary.

R865-19S-53.  Sale by Finance Companies Pursuant to Utah
Code Ann. Section 59-12-102.

A.  Sales of tangible personal property acquired by
repossession or foreclosure are subject to tax.  Persons making
such sales must secure a license and collect and remit tax on the
sales made.

R865-19S-54.  Governmental Exemption Pursuant to Utah
Code Ann. Section 59-12-104.

A.  Tax does not apply to sales to the state of Utah, or to
any political subdivision of the state, where such property is for
use in the exercise of an essential governmental function.  Also,
certain sales are not taxed because of federal law or the United
States Constitution.

B.  Sales to the following state and federal agencies,
institutions, and instrumentalities are exempt:
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1.  federal agencies and instrumentalities
2.  state institutions and departments
3.  counties
4.  municipalities
5.  school districts, public schools
6.  special taxing districts
7.  federal land banks
8.  federal reserve banks
9.  activity funds within the armed services
10. post exchanges
11.  Federally chartered credit unions
C.  The following are taxable:
1.  national banks
2.  federal building and loan associations
3.  joint stock land banks
4.  state banks (whether or not members of the Federal

Reserve System)
5.  state building and loan associations
6.  private irrigation companies
7.  rural electrification projects
8.  sales to officers or employees of exempt

instrumentalities
D.  No sales tax immunity exists solely by virtue of the fact

that the sale was made on federal property.
E.  Sales made by governmental units are subject to sales

tax.

R865-19S-56.  Sales by Employers to Employees Pursuant to
Utah Code Ann. Section 59-12-102.

A.  Sales to employees are subject to tax on the amount
charged for goods and taxable services.  If tangible personal
property is given to employees with no charge, the employer is
deemed to be the consumer and must pay tax on his cost of the
merchandise.  Examples of this type of transaction are meals
furnished to waitresses and other employees, contest prizes
given to salesmen, merchandise bonuses given to clerks, and
similar items given away.

R865-19S-57.  Ice Pursuant to Utah Code Ann. Sections 59-
12-102 and 59-12-103.

A.  In general, sales of ice to be used by the purchaser for
refrigeration or cooling purposes are taxable.  Sales to
restaurants, taverns, or the like to be placed in drinks consumed
by customers at the place of business are sales for resale and are
not taxable.

B.  Where ice is sold in fulfillment of a contract for icing
or reicing property in transit by railroads or other freight lines,
the entire amount of the sale is taxable, and no deduction for
services is allowed.

R865-19S-58.  Materials and Supplies Sold to Owners,
Contractors and Repairmen of Real Property Pursuant to
Utah Code Ann. Sections 59-12-102 and 59-12-103.

(1)  Sales of construction materials and other items of
tangible personal property to real property contractors and
repairmen of real property are generally subject to tax if the
contractor or repairman converts the materials or items to real
property.

(a)  "Construction materials" include items of tangible
personal property such as lumber, bricks, nails and cement that
are used to construct buildings, structures or improvements on
the land and typically lose their separate identity as personal
property once incorporated into the real property.

(b)  Fixtures or other items of tangible personal property
such as furnaces, built-in air conditioning systems, built-in
appliances, or other items that are appurtenant to or incorporated
into real property and that become an integral part of a real
property improvement are treated as construction materials for
purposes of this rule.

(2)  The sale of real property is not subject to sales tax, nor
is the labor performed on real property.  For example, the sale
of a completed home or building is not subject to the tax, but
sales of materials and supplies to contractors for use in building
the home or building are taxable transactions as sales to final
consumers.

(a)  The contractor or repairman who converts the personal
property to real property is the consumer of tangible personal
property regardless of the type of contract entered into--whether
it is a lump sum, time and material, or a cost-plus contract.

(b)  Except as otherwise provided in Subsection (2)(d), the
contractor or repairman who converts the construction materials,
fixtures or other items to real property is the consumer of the
personal property whether the contract is performed for an
individual, a religious or charitable institution, or a government
entity.

(c)  Sales of construction materials or fixtures made to
religious or charitable institutions are exempt only if the items
are sold as tangible personal property.

(d)  Sales of materials are considered made to religious or
charitable institutions and, therefore, exempt from sales tax, if:

(i)  the religious or charitable institution makes payment for
the materials directly to the vendor; or

(ii)(A)  the materials are purchased on behalf of the
religious or charitable institution.

(B)  Materials are purchased on behalf of the religious or
charitable institution if the materials are clearly identified and
segregated and installed or converted to real property owned by
the religious or charitable institution.

(e)  Purchases not made pursuant to Subsection (2)(d) are
assumed to have been made by the contractor and are subject to
sales tax.

(3)  If the contractor or repairman purchases all materials
and supplies from vendors who collect the Utah tax, no sales tax
license is required unless the contractor makes direct sales of
tangible personal property in addition to the work on real
property.

(a)  If direct sales are made, the contractor shall obtain a
sales tax license and collect tax on all sales of tangible personal
property to final consumers.

(b)  The contractor must accrue and remit tax on all
merchandise bought tax-free and converted to real property.
Books and records must be kept to account for both material
sold and material consumed.

(4)  This rule does not apply to contracts where the retailer
sells and installs personal property that does not become part of
the real property.  Examples of items that remain tangible
personal property even when attached to real property are:

(a)  moveable items that are attached to real property
merely for stability or for an obvious temporary purpose;

(b)  manufacturing equipment and machinery and essential
accessories appurtenant to the manufacturing equipment and
machinery;

(c)  items installed for the benefit of the trade or business
conducted on the property that are affixed in a manner that
facilitates removal without substantial damage to the real
property or to the item itself and

(d)  telephone or communications equipment and
associated wire and lines if the equipment, wire, and lines:

(i)  are provided as part of a single transaction;
(ii)  that are part of real property are an incidental portion

of the transaction;
(iii)  are primarily used for the operation of a telephone

system or a communications system;
(iv)  are installed for the benefit of the trade or business

conducted on the property; and
(v)  are attached to real property in a manner such that their

removal from the real property does not cause substantial
damage to the equipment, wire, or lines or to the real property
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to which they are attached.

R865-19S-59.  Sales of Materials and Services to Repairmen
Pursuant to Utah Code Ann. Section 59-12-103.

A.  Sales of tangible personal property and services to
persons engaged in repairing or renovating tangible personal
property are for resale, provided the tangible personal property
or service becomes a component part of the repair or renovation
sold.  For example, paint sold to a body and fender shop and
used to paint an automobile is exempt from sales tax since it
becomes a component part of the repair work.

1.  Sandpaper, masking tape, and similar supplies are
subject to sales tax when sold to a repairman since these items
are consumed by the repairman rather than being sold to his
customer as an ingredient part of the repair job.  These items
shall be taxed at the time of sale if it is known that they are to be
consumed.  However, if this is not determinable at the time of
sale, these items should be purchased tax free, as set forth in
Rule R865-19S-23 and sales tax reported on the repairman's
sales tax return covering the period during which consumption
takes place.

R865-19S-60.  Sales of Machinery, Fixtures and Supplies to
Manufacturers, Businessmen and Others Pursuant to Utah
Code Ann. Section 59-12-103.

A.  Unless specifically exempted by statute, sales of
machinery, tools, equipment, and supplies to a manufacturer or
producer are taxable.

B.  Sales of furniture, supplies, stationery, equipment,
appliances, tools, and instruments to stores, shops, businesses,
establishments, offices, and professional people for use in
carrying on their business and professional activities are taxable.

C.  Sales of trade fixtures to a business owner are taxable
as sales of tangible personal property even if the fixtures are
temporarily attached to real property.

1.  Trade fixtures are items of tangible personal property
used for the benefit of the business conducted on the property.

2.  Trade fixtures tend to be transient in nature in that the
fixtures installed in a commercial building may vary from one
tenant to the next without substantial alteration of the building,
and the building itself is readily adaptable to multiple uses.

3.  Examples of trade fixtures include cases, shelves and
racks used to store or display merchandise.

D.  Sales described in A. through C. of this rule are sales to
final buyers or ultimate consumers and therefore not sales for
resale.

R865-19S-61.  Meals Furnished Pursuant to Utah Code Ann.
Sections 59-12-103 and 59-12-104.

A.  The following definitions apply to the sales and use tax
exemption authorized under Section 59-12-104 for inpatient
meals provided at a medical facility or nursing facility.

1.  "Medical facility" means a facility:
a)  described in SIC codes 8062 through 8069 of the 1987

Standard Industrial Classification Manual of the federal
Executive Office of the President, Office of Management and
Budget; and

b)  licensed under Section 26-21-8.
2.  "Nursing facility" means a facility:
a)  described in SIC codes 8051 through 8059 of the 1987

Standard Industrial Classification Manual of the federal
Executive Office of the President, Office of Management and
Budget; and

b)  licensed under Section 26-21-8.
B.  The following definition applies to the sales and use tax

exemption authorized under Section 59-12-104 for sales of
meals served by an institution of higher education.

1.  "Student meal plan" means an arrangement:
a)  between an institution of higher education and a

student;
b)  available only to a student;
c)  whose duration is the entire term, semester, or similar

unit of study;
d)  paid in advance of the term, semester, or similar unit of

study; and
e)  providing for specified meals at eating facilities of the

institution of higher education.
C.  Except as provided in Section 59-12-104, sales and use

tax is imposed upon the amount paid for meals furnished by any
restaurant, cafeteria, eating house, hotel, drug store, diner,
private club, boarding house, or other place, regardless of
whether meals are regularly served to the public.

D.  Ingredients that become a component part of meals
subject to tax are construed to be purchased for resale, and as
such the purchase of those ingredients is exempt from sales and
use tax.

E.  Where a meal is given away on a complementary basis,
the provider of the meal is considered to be the consumer of the
items used in preparing the meal.

F.  Meals served by religious or charitable institutions and
institutions of higher education are not available to the general
public if:

1.  access to the restaurant, cafeteria, or other facility is
restricted to:

a)  in the case of a religious or charitable institution:
(1)  employees of the institution;
(2)  volunteers of the institution;
(3)  guests of the institution; and
(4)  other individuals that constitute a limited class of

people; or
b)  in the case of an institution of higher education:
(1)  students of the institution;
(2)  employees of the institution;
(3)  guests of the institution; and
(4)  other individuals that constitute a limited class of

people; and
2.  the restricted access is enforced.
G.  Sales of meals at occasional church or charity bazaars

or fund raisers, and other similar functions are considered
isolated and occasional sales and therefore exempt from sales
and use tax.

R865-19S-62.  Meal Tickets, Coupon Books, and
Merchandise Cards Pursuant to Utah Code Ann. Section 59-
12-103.

A.  Meal tickets, coupon books, or merchandise cards sold
by persons engaged in selling taxable commodities or services
are taxable, and the tax shall be billed or collected on the selling
price at the time the tickets, books, or cards are sold.  Tax is to
be added at the subsequent selection and delivery of the
merchandise or services if an additional charge is made.

R865-19S-63.  Sales of Memorial Markers Pursuant to Utah
Code Ann. Section 59-12-103.

A.  Sales of tombstones and grave markers, which are
embedded in sod or a concrete foundation, are considered to be
improvements to real property.  If the seller furnishes and
installs the marker, tax applies to his cost of the marker and to
his cost of installation material.  If the seller does not install the
marker, the transaction is a sale of tangible personal property
and the seller must collect tax on the full selling price, including
cutting, shaping, lettering, and polishing.

R865-19S-64.  Morticians, Undertakers and Funeral
Directors Pursuant to Utah Code Ann. Section 59-12-103.

A.  Morticians, undertakers, and funeral directors make
taxable sales of caskets, vaults, clothing, etc.  They also render
nontaxable services to their patrons.  Their purchase of
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antiseptics, cosmetics, embalming fluids, and other chemicals
used in rendering professional services is taxable.

B.  If the books are kept in such a manner as to reflect the
sales of tangible personal property separate from the services
rendered, the tax attaches only to the sale of tangible personal
property.  If no separation is made of the tangible personal
property and the services rendered, the sales tax is collected
upon one-half of the total price of a standard funeral service.
This includes the casket, professional services, care of remains,
funeral coach, floral car, use of funeral car, use of funeral
chapel, and the securing of permits.

1.  Clothing, an outside grave vault, and other tangible
personal property furnished in addition to the casket must be
billed separately and the sales tax collected thereon.

R865-19S-65.  Newspapers Pursuant to Utah Code Ann.
Section 59-12-103.

A.  "Newspaper" means a publication that appears to be a
newspaper in the general or common sense.  In addition, the
publication:

1.  must be published at short intervals, daily, or weekly;
2.  must not, when its successive issues are put together,

constitute a book;
3.  must be intended for circulation among the general

public; and
4.  must contain matters of general interest and report on

current events.
B.  Purchases of tangible personal property by a newspaper

publisher are subject to sales and use tax if the property will be
used or consumed in the printing or distribution of the
newspaper.

C.  A newspaper publisher may purchase tax free for resale
any tangible personal property that becomes a component part
of the newspaper.

1.  Examples of tangible personal property that becomes a
component part of the newspaper include newsprint, ink,
staples, plastic or paper protective coverings, and rubber bands
distributed with the newspaper.

D.  Purchases of advertising inserts that will be distributed
with a newspaper are exempt from sales and use tax if the inserts
are identified with the name and date of distribution of the
newspaper.  The identification may include a multiple listing of
all newspapers that will carry the insert and the corresponding
distribution dates.

1.  Advertising inserts that are not identified as provided in
D. are exempt from sales and use tax if the newspaper maintains
a log at its place of business that lists by date and name the
inserts included in each publication.  The log may reflect all
inserts or only the inserts not otherwise identified with the
newspaper in accordance with D.

R865-19S-66.  Optometrists,  Opticians, and
Ophthalmologists Pursuant to Utah Code Ann. Section 59-
12-103.

A.  Optometrists and ophthalmologists are deemed to be
persons engaged primarily in rendering personal services.  These
services consist of the examination and treatment of eyes.
Glasses, contact lenses, or other tangible personal property such
as sunglasses, or cleaning solutions sold by optometrists and
ophthalmologists are taxable and tax must be collected from the
patient or buyer.  Invoices or receipts must show the charges for
personal services separate from the charges for tangible personal
property and the sales tax thereon.  If an optometrist or
ophthalmologist does not provide separate charges for personal
services and sales of tangible personal property, sales tax shall
be charged on the entire amount.

B.  All sales of tangible personal property to optometrists
or ophthalmologists for use or consumption in connection with
their services are subject to sales or use tax.

C.  Opticians are makers of or dealers in optical items and
instruments and fill prescriptions written by optometrists and
ophthalmologists.  Opticians are engaged in the business of
selling tangible personal property and personal services
rendered by them are considered as merely incidental thereto.
Opticians are required to collect the sales tax on all their sales
of tangible personal property.

R865-19S-68.  Premiums, Gifts, Rebates, and Coupons
Pursuant to Utah Code Ann. Sections 59-12-102 and 59-12-
103.

A.  Donors that give away items of tangible personal
property as premiums or otherwise are regarded as the users or
consumers of those items and the sale to the donor is a taxable
sale.  Exceptions to this treatment are items of tangible personal
property donated to or provided for use by exempt organizations
that would qualify for exemption under R865-19S-43 or R865-
19S-54 if a sale of such items were made to them.  An item
given away as a sales incentive is exempt to the donor if the sale
of that item would have been exempt.  An example is prescribed
medicine given away by a drug manufacturer.

B.  When a retailer making a retail sale of tangible personal
property that is subject to tax gives a premium together with the
tangible personal property sold, the transaction is regarded as a
sale of both articles to the purchaser, provided the delivery of
the premium is certain and does not depend upon chance.

C.  Where a retailer is engaged in selling tangible personal
property that is not subject to tax and furnishes a premium with
the property sold, the retailer is the consumer of the premium
furnished.

D.  If a retailer accepts a coupon for part or total payment
for a taxable product and is reimbursed by a manufacturer or
another party, the total sales value, including the coupon
amount, is subject to sales tax.

E.  A coupon for which no reimbursement is received is
considered to be a discount and the taxable amount is the net
amount paid by the customer after deducting the value of the
coupon.

F.  If a retailer agrees to furnish a free item in conjunction
with the sale of an item, the sales tax applies only to the net
amount due.  If sales tax is computed on both items and only the
sales value of the free item is deducted from the bill, excess
collection of sales tax results.  The vendor is then required to
follow the procedure outlined in R865-19S-16 and remit any
excess sales tax collected.

G.  Any coupon with a fixed price limit must be deducted
from the total bill and sales tax computed on the difference.  For
example, if a coupon is redeemed for two $6 meals, but the
value of the free meal is limited to $5, the $12 is rung up and
the $5 deducted, resulting in a taxable sale of $7.

R865-19S-70.  Sales Incidental To The Rendition of Services
Pursuant to Utah Code Ann. Sections 59-12-103 and 59-12-
104.

A.  Persons engaged in occupations and professions that
primarily involve the rendition of services upon the client's
person and incidentally dispense items of tangible personal
property are regarded as the consumers of the tangible personal
property dispensed with the services.

B.  Physicians, dentists, beauticians, and barbers are
examples of persons described in A.

R865-19S-72.  Trade-ins and Exchanges Pursuant to Utah
Code Ann. Section 59-12-102.

A.  An even exchange of tangible personal property for
tangible personal property is exempt from tax.  When a person
takes tangible personal property as part payment on a sale of
tangible personal property, sales or use tax applies only to any
consideration valued in money which changes hands.
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B.  For example, if a car is sold for $8,500 and a credit of
$6,500 is allowed for a used car taken in trade, the sales or use
tax applies to the difference, or $2,000 in this example.
Subsequently, when the used car is sold, tax applies to the
selling price less any trade-in at that time.

C.  An actual exchange of tangible personal properties
between two persons must be made before the exemption
applies.  For example, there is no exchange if a person sells his
car to a dealer and the dealer holds the credit to apply on a
purchase at a later date; there are two separate transactions, and
tax applies to the full amount of the subsequent purchase if and
when it takes place.

R865-19S-73.  Trustees, Receivers, Executors,
Administrators, Etc. Pursuant to Utah Code Ann. Section 59-
12-103.

A.  Trustees, receivers, assignees, executors, and
administrators, who -- by virtue of their appointment -- operate,
manage, or control a business making taxable sales or leases of
tangible personal property, or performing taxable services, must
collect and remit sales tax on the total taxable sales even though
such sales are made in liquidation.

R865-19S-74.  Vending Machines Pursuant to Utah Code
Ann. Section 59-12-104.

A.  Persons operating vending machines are deemed to be
retailers and selling articles of tangible personal property.  The
total sales from vending machine operations are considered the
total selling price of the tangible personal property distributed
in connection with their operations and must be reported as the
amount of sales subject to tax.

B.  Persons operating vending machines selling food,
beverages, and dairy products in which the proceeds of each sale
do not exceed $1, and who do not report an amount equal to
150% of the cost of items as goods consumed, are subject to the
requirements of A.

C.  For purposes of the 150% of cost formula in Section
59-12-104(3), "cost" is defined as follows.

1.  In the case of retailers, cost is the total purchase price
paid for products, including any packaging and incoming
freight.

2.  In the case of a manufacturer, cost includes the
following items:

a) acquisition costs of materials and packaging, including
freight;

b) direct manufacturing labor; and
c) utility expenses, if a sales tax exemption has been

granted on utility purchases.
D.  Operators of vending machines, if they so desire, may

divide the tax out and sell items at fractional parts of a cent,
providing their records so indicate.

E.  Where machines vending taxable items are owned by
persons other than the proprietor of a place of business in which
the machine is placed and the person owning the machine has
control over the sales made by the machine, evidenced by
collection of the money, the owner is required to secure a sales
tax license.  One license is sufficient for all such machines.  A
statement in substantially the following form must be
conspicuously affixed upon each vending machine:

"This machine is operated under Utah Sales Tax License
No.   "

R865-19S-75.  Sales by Photographers, Photo Finishers, and
Photostat Producers and Engravers Pursuant to Utah Code
Ann. Section 59-12-103.

A.  Photographers, photofinishers, and photostat producers
are engaged in selling tangible personal property and rendering
services such as developing, retouching, tinting, or coloring
photographs belonging to others.

1.  Persons described in this rule must collect tax on all of
the above services and on all sales of tangible personal property,
such as films, frames, cameras, prints, etc.

B.  Sales of tangible personal property by photoengravers,
electrotypers, and wood engravers to printers, advertisers, or
other persons who do not resell such property but use or
consume it in the process of producing printed matter are
taxable sales.  The value or worth of the services or processing
which go into their production is of no moment, and it is
immaterial that each sale is upon a special order for a particular
customer.

1.  Electrotypes and engravings are manufactured articles
of merchandise and are sold as such and not as a service.  No
deduction is allowed on account of the cost of the property sold,
labor, service, or any other expense.

R865-19S-76.  Painters, Polishers, and Car Washers
Pursuant to Utah Code Ann. Sections 59-12-103 and 59-12-
104.

(1)  Sales of paint, wax, or other material to persons
engaged in the business of painting and polishing of tangible
personal property are exempt as sales for resale if the paint, wax,
or other material becomes a part of the customer's tangible
personal property.  However, the vendor of these items must be
given a resale certificate as provided for in Rule R865-19S-23.

(2)  Sales of soap, washing mitts, polishing cloths, spray
equipment, sand paper, and similar items to painters, polishers,
and car washes are sales to the final consumer and are subject to
tax.

R865-19S-78.  Charges for Labor and Repair Under an
Extended Warranty Agreement Pursuant to Utah Code Ann.
Sections 59-12-103 and 59-12-104.

(1)  Sales of extended warranty agreements or service plans
are taxable, and tax must be collected at the time of the sale of
the agreement.  The payment is considered to be for future
repair, which would be taxable.  If the extended warranty
agreement covers parts as well as labor, any parts that are
exempt from sales tax pursuant to Section 59-12-104 must be
separately stated on the invoice or the entire charge under the
extended warranty agreement is taxable.  Repairs made under an
extended warranty plan are exempt from tax, even if the plan
was sold in another state.

(a)  Repair parts provided and services rendered under the
warranty agreements or service plans are not taxable because the
tax is considered prepaid as a result of taxing the sale of the
warranty or service plan when it was sold.

(b)  If the customer is required to pay for any parts or labor
at the time of warranty service, sales tax must be collected on
the amount charged to the customer.  Sales tax must also be
collected on any deductibles charged to customers for their
share of the repair work done under the warranty agreement.
Parts or materials that are exempt from sales tax pursuant to
Section 59-12-104 must be separately stated on the invoice or
the entire charge for labor and parts is taxable.

(2)  Extended warranties on items of tangible personal
property that are converted to real property are not taxable.
However, the taxable nature of parts and other items of tangible
personal property provided in conjunction with labor under an
extended warranty service shall be determined in accordance
with R865-19S-58.

R865-19S-79.  Tourist Home, Hotel, Motel, or Trailer Court
Accommodations and Services Defined Pursuant to Utah
Code Ann. Sections 59-12-103, 59-12-301, 59-12-352, and 59-
12-353.

A.  The following definitions shall be used for purposes of
administering the sales tax on accommodations and transient
room taxes provided for in Sections 59-12-103, 59-12-301, 59-
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12-352, and 59-12-353.
1.  "Tourist home," "hotel," or "motel" means any place

having rooms, apartments, or units to rent by the day, week, or
month.

2.  "Trailer court" means any place having trailers or space
to park a trailer for rent by the day, week, or month.

3.  "Trailer" means house trailer, travel trailer, and tent
trailer.

4.  "Accommodations and services charges" means any
charge made for the room, apartment, unit, trailer, or space to
park a trailer, and includes charges made for local telephone,
electricity, propane gas, or similar services.

R865-19S-80.  Printers' Purchases and Sales Pursuant to
Utah Code Ann. Section 59-12-103.

(1)  Definitions.
(a)(i)  "Pre-press materials" means materials that:
(B)  are reusable;
(C)  are used in the production of printed matter;
(D)  do not become part of the final printed matter; and
(E)  are sold to the customer.
(ii)  Pre-press materials include film, magnetic media,

compact disks, typesetting paper, and printing plates.
(b)(i)  "Printer" means a person that reproduces multiple

copies of images, regardless of the process employed or the
name by which that person is designated.

(ii)  A printer includes a person that employs the processes
of letterpress, offset, lithography, gravure, engraving,
duplicating, silk screen, bindery, or lettership.

(2)  Purchases by a printer.
(a)(i)  Purchases of tangible personal property by a printer

are subject to sales and use tax if the property will be used or
consumed by the printer.

(ii)  Examples of tangible personal property used or
consumed by the printer include conditioners, solvents,
developers, and cleaning agents.

(b)(i)  A printer may purchase tax free for resale any
tangible personal property that becomes a component part of the
finished goods for resale.

(ii)  Examples of tangible personal property that becomes
a component part of the finished goods for resale include glue,
stitcher wire, paper, and ink.

(c)  A printer may purchase pre-press materials tax free if
the printer's invoice, or other written material provided to the
purchaser, states that reusable pre-press materials are included
with the purchase.  A description and the quantity of the actual
items used in the order is not necessary.  The statement must not
restrict the customer from taking physical possession of the pre-
press materials.

(d)  The tax treatment of a printer's purchase of graphic
design services shall be determined in accordance with rule
R865-19S-111.

(3)  Sales by a printer.
(a)  Except as provided in this Subsection (3), a printer

shall collect sales and use tax on the following:
(i)  charges for printed material, even though the paper may

be furnished by the customer;
(ii)  charges for envelopes;
(iii)  charges for services performed in connection with the

printing or the sale of printed matter, such as cutting, folding,
and binding;

(iv)  charges for pre-press materials purchased tax exempt
by the printer; and

(v)  charges for reprints and proofs.
(b)  Charges for postage are not subject to sales and use

tax.
(c)  Sales by a printer are exempt from sales and use tax if:
(i)  the sale qualifies for exemption under Section 59-12-

104; and

(ii)  the printer obtains from the purchaser a certificate as
set forth in rule R865-19S-23.

(d)  If the printer's customer is purchasing printed material
for resale, but will not resell the pre-press materials, the printer
must collect sales and use tax on the pre-press materials.

(e)  If printed material is shipped outside of the state,
charges for pre-press materials are exempt from sales tax as a
sale of goods sold in interstate commerce only if the pre-press
materials are physically shipped out of state with the printed
material.  If pre-press materials are retained in the state by the
printer for any reason, the pre-press materials do not qualify for
the sales tax exemption for goods sold in interstate commerce,
and as such, the printer must collect sales tax on the part of the
transaction relating to the pre-press materials.

(4)  If a sale by a printer consists of items that are subject
to sales and use tax as well as items or services that are not
taxable, the nontaxable items or services must be separately
stated on the invoice or the entire sale is subject to sales and use
tax.

R865-19S-81.  Sale of Art Pursuant to Utah Code Ann.
Section 59-12-103.

A.  Art dealers and artists selling paintings, drawings,
etchings, statues, figurines, etc., to final consumers must collect
tax, whether an object is sold from an inventory or is created
upon special order. The value or worth of the services to
produce the art object are an integral part of the value of the
tangible personal property upon completion and no deduction
for such services may be made in determining the amount which
is subject to tax.

B.  Paints, canvases, frames, sculpture ingredients, and
items becoming part of the finished product may be purchased
tax-free if used in a painting or other work of art for resale.

1.  Brushes, easels, tools, and similar items are consumed
by the artist, and tax must be paid on the purchase of these
items.

R865-19S-82.  Demonstration, Display, and Trial Pursuant
to Utah Code Ann. Section 59-12-104.

A.  Tangible personal property purchased by a wholesaler
or a retailer and held for display, demonstration or trial in the
regular course of business is not subject to tax.

Examples of this are a desk bought by an office supply firm
and placed in a window display, or an automobile purchased by
an auto dealer and assigned to a salesman as a demonstrator.
Sales tax applies to any rental charges made to the salesman for
use of a demonstrator.

B.  Sales tax applies to these charges even though all or
part of the charge may be waived if such waiver is dependent
upon the salesman performing certain services or reaching a
certain sales quota or some similar contingency.

C.  Sales tax applies to items purchased primarily for
company or personal use and only casually used for
demonstration purposes.

1.  For example, wreckers or service trucks used by a parts
department, are subject to tax even though they are
demonstrated occasionally.  Also, automobiles assigned to
nonsales personnel such as a service manager, an office
manager, an accountant, an officer's spouse, or a lawyer are
subject to tax.

a.  For motor vehicle dealers using certain vehicles
withdrawn from inventory for periods not exceeding one year,
the tax liability is deemed satisfied if the dealer remits sales or
use tax on each such vehicle based on its lease value while so
used.

(1)  Only motor vehicles provided or assigned to company
personnel or to exempt entities qualify for this treatment.  For
vehicles donated to religious, charitable, or government
institutions, see Rule R865-19S-68.
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(2)  The monthly lease value is the manufacturer's invoice
price to the dealer, divided by 60.

(3)  Records must be maintained to show when each
vehicle is placed in use, to whom assigned or provided, lease
value computation, tax remitted, when removed from service
and when returned to inventory for resale.

(4)  Vehicles used for periods exceeding one year are
subject to tax on the dealer's acquisition cost.

2.  An exception is an item held for resale in the regular
course of business and used for demonstration a substantial
amount of time.  Records must be maintained to show the
manner of demonstration involved if exemption is claimed.

D.  Normally, vehicles will not be allowed as
demonstrators if they are used beyond the new model year by a
new-car dealer or if used for more than six months by a used-car
dealer.

1.  Tax will apply if these conditions are not met, unless it
is shown that these guidelines are not applicable in a given
instance.  In this case consideration will be given to the
circumstances surrounding the need for a demonstrator for a
longer period of time.

R865-19S-83.  Pollution Control Facilities Pursuant to Utah
Code Ann. Section 59-12-104.

A.  Since certification of a pollution control facility may
not occur until a firm contract has been entered into or
construction has begun, tax should be paid on all purchases of
tangible personal property or taxable services that become part
of a pollution control facility until the facility is certified, and
invoices and records should be retained to show the amount of
tax paid. Upon verification of the amount of tax paid for
pollution control facilities and verification that a certificate has
been obtained, the Tax Commission will refund the taxes paid
on these purchases.

1.  Claims for refund of tax paid prior to certification must
be filed within 180 days after certification of a facility. Refund
claims filed within this time period will have interest added at
the rate prescribed in Section 59-1-402 from the date of the
overpayment.

2.  If claims for refund are not filed within 180 days after
certification of a facility, it is assumed the delay was for
investment purposes, and interest shall be added at the rate
prescribed in Section 59-1-402 however, interest will not begin
to accrue until 30 days after receipt of the refund request.

B.  After the facility is certified, qualifying purchases
should be made without paying tax by providing an exemption
certificate to the vendor.

1.  If sales tax is paid on qualifying purchases for certified
pollution control facilities, it will be deemed that the
overpayment was made for the purpose of investment.
Accordingly, interest, at the rate prescribed in Section 59-1-402,
will not begin to accrue until 30 days after receipt of the refund
request.

C.  In the event part of the pollution control facility is
constructed under a real property contract by someone other
than the owner, the owner should obtain a statement from the
contractor certifying the amount of Utah sales and use tax paid
by the contractor and the location of the vendors to whom tax
was paid, and the owner will then be entitled to a refund of the
tax paid and included in the contract.

D.  The owner shall apply to the Tax Commission for a
refund using forms furnished by the Tax Commission.  The
claim for refund must contain sufficient information to support
the amount claimed for credit and show that the tax has in fact
been paid.

E.  The owner shall retain records to support the claim that
the project is qualified for the exemption.

R865-19S-85.  Sales and Use Tax Exemptions for Certain

Purchases by a Manufacturing Facility Pursuant to Utah
Code Ann. Section 59-12-104.

(1)  Definitions:
(a)  "Establishment" means an economic unit of operations,

that is generally at a single physical location in Utah, where
qualifying manufacturing processes are performed.  If a business
operates in more than one location (e.g., branch or satellite
offices), each physical location is considered separately from
any other locations operated by the same business.

(b)  "Machinery and equipment" means:
(i)  electronic or mechanical devices incorporated into a

manufacturing process from the initial stage where actual
processing begins, through the completion of the finished end
product, and including final processing, finishing, or packaging
of articles sold as tangible personal property.  This definition
includes automated material handling and storage devices when
those devices are part of the integrated continuous production
cycle; and

(ii)  any accessory that is essential to a continuous
manufacturing process.  Accessories essential to a continuous
manufacturing process include:

(A)  bits, jigs, molds, or devices that control the operation
of machinery and equipment; and

(B)  gas, water, electricity, or other similar supply lines
installed for the operation of the manufacturing equipment, but
only if the primary use of the supply line is for the operation of
the manufacturing equipment.

(c)  "Manufacturer" means a person who functions within
a manufacturing facility.

(2)  The sales and use tax exemption for the purchase or
lease of machinery and equipment by a manufacturing facility
applies only to purchases or leases of tangible personal property
used in the actual manufacturing process.

(a)  The exemptions do not apply to purchases of real
property or items of tangible personal property that become part
of the real property in which the manufacturing operation is
conducted.

(b)  Purchases of qualifying machinery and equipment are
treated as purchases of tangible personal property under R865-
19S-58, even if the item is affixed to real property upon
installation.

(3)  Machinery and equipment used for a
nonmanufacturing activity qualify for the exemption if the
machinery and equipment are primarily used in manufacturing
activities.  Examples of nonmanufacturing activities include:

(a)  research and development;
(b)  refrigerated or other storage of raw materials,

component parts, or finished product; or
(c)  shipment of the finished product.
(4)  Where manufacturing activities and nonmanufacturing

activities are performed at a single physical location, machinery
and equipment purchased for use in the manufacturing operation
are eligible for the sales and use tax exemption if the
manufacturing operation constitutes a separate and distinct
manufacturing establishment.

(a)  Each activity is treated as a separate and distinct
establishment if:

(i)  no single SIC code includes those activities combined;
or

(ii)  each activity comprises a separate legal entity.
(b)  Machinery and equipment used in both manufacturing

activities and nonmanufacturing activities qualify for the
exemption only if the machinery and equipment are primarily
used in manufacturing activities.

(5)  The manufacturer shall retain records to support the
claim that the machinery and equipment are qualified for
exemption from sales and use tax under the provisions of this
rule and Section 59-12-104.

(6)  If a purchase consists of items that are exempt from
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sales and use tax under this rule and Section 59-12-104, and
items that are subject to tax, the tax exempt items must be
separately stated on the invoice or the entire purchase will be
subject to tax.

R865-19S-86.  Monthly Payment of Sales Taxes Pursuant to
Utah Code Ann. Section 59-12-108.

A.  Definitions:
1.  "Cash equivalent" means either:
a)  cash;
b)  wire transfer; or
c)  cashier's check drawn on the bank in which the Tax

Commission deposits sales tax receipts.
2.  "Fiscal year" means the year commencing on July 1 and

ending the following June 30.
3.  "Mandatory filer" means a seller that meets the

threshold requirements for monthly filing and remittance of
sales taxes or for electronic funds transfer (EFT) remittance of
sales taxes.

4.  For purposes of the monthly filing and the electronic
remittance of sales taxes, the term "tax liability for the previous
year" means the tax liability for the previous calendar year.

B.  The determination that a seller is a mandatory filer shall
be made by the Tax Commission at the end of each calendar
year and shall be effective for the fiscal year.

C.  A seller that meets the qualifications for a mandatory
filer but does not receive notification from the Tax Commission
to that effect, is not excused from the requirements of monthly
filing and remittance or EFT remittance.

D.  Mandatory filers shall also file and remit any waste tire
fees and transient room, resort communities, and tourism,
recreation, cultural, and convention facilities taxes to the
commission on a monthly basis or by EFT, respectively.

E.  Sellers that are not mandatory filers may elect to file
and remit their sales taxes to the commission on a monthly basis,
or remit sales taxes by EFT, or both.

1.  The election to file and remit sales taxes on a monthly
basis or to remit sales taxes by EFT is effective for the
immediate fiscal year and every fiscal year thereafter unless the
Tax Commission receives written notification prior to the
commencement of a fiscal year that the seller no longer elects to
file and remit sales taxes on a monthly basis, or to remit sales
taxes by EFT, respectively.

2.  Sellers that elect to file and remit sales taxes on a
monthly basis, or to remit sales taxes by EFT, are subject to the
same requirements and penalties as mandatory filers.

F.  Sellers that are mandatory filers may request deletion of
their mandatory filer designation if they do not expect to
accumulate a $50,000 sales tax liability for the current calendar
year.

1.  The request must be accompanied by documentation
clearly evidencing that the business that led to the $50,000 tax
liability for the previous year will not recur.

2.  The request must be made prior to the commencement
of a fiscal year.

3.  If a seller's request is approved and the seller does
accumulate a $50,000 sales tax liability, a similar request by that
seller the following year shall be denied.

G.  Sellers that are required to remit sales tax by EFT may,
following approval by the Tax Commission, remit a cash
equivalent in lieu of the EFT.

1.  Approval for remittance by cash equivalent shall be
limited to those sellers that are able to establish that remittance
by EFT would cause a hardship to their organization.

2.  Requests for approval shall be directed to the Deputy
Executive Director of the Tax Commission.

3.  Sellers that receive approval to remit their sales taxes by
cash equivalent shall ensure that the cash equivalent is received
at the Tax Commission's main office no later than three working

days prior to the due date of the sales tax.
H.  Sellers that are required to remit sales taxes by EFT,

but remit these taxes by some means other than EFT or a Tax
Commission approved cash equivalent, are not entitled to
reimbursement for the cost of collecting and remitting sales
taxes and are subject to penalties.

I.  Prior to remittance of sales taxes by EFT, a vendor shall
complete an EFT agreement with the Tax Commission.  The
EFT Agreement shall indicate that all EFT payments shall be
made in one of the following manners.

1.  Except as provided in I.2., sellers shall remit their EFT
payment by an ACH-debit transaction through the National
Automated Clearing House Association (NACHA) system CCD
application.

2.  If an organization's bylaws prohibit third party access to
its bank account or extenuating circumstances exist, a seller may
remit its EFT payment by an ACH-credit with tax payment
addendum transaction through the NACHA system CCD Plus
application.

J.  In unusual circumstances, a particular EFT payment may
be accomplished in a manner other than that specified in I.  Use
of any manner of remittance other than that specified in I. must
be approved by the Tax Commission prior to its use.

K.  If a seller that is required to remit sales taxes by EFT is
unable to remit a payment of sales taxes by EFT because the
system for remitting payments by EFT fails, the seller may remit
its sales taxes by cash equivalent.  A seller shall notify the
Waivers Unit of the Tax Commission if this condition arises.

R865-19S-87.  Government-Owned Tooling and Equipment
Exemption Pursuant to Utah Code Ann. Section 59-12-104.

The following definitions apply to the sales and use tax
exemption for sales of certain tooling, special tooling, support
equipment, and special test equipment.

(1)  "Tooling" means jigs, dies, fixtures, molds, patterns,
taps, gauges, test equipment, other equipment, and other similar
manufacturing aids generally available as stock items.

(2)  "Special Tooling" means jigs, dies, fixtures, molds,
patterns, taps, gauges, other equipment and manufacturing aids,
and all components of these items that are of such a specialized
nature that without substantial modification or alteration their
use is limited to the development or production of particular
supplies or parts thereof or performing particular services.

(3)  "Support equipment" means implements or devices that
are required to inspect, test, service, adjust, calibrate, appraise,
transport, safeguard, record, gauge, measure, repair, overhaul,
assemble, disassemble, handle, store, actuate or otherwise
maintain the intended functional operation status of an
aerospace electronic system.

(4)  "Special test equipment" means either single or
multipurpose integrated test units engineered, designed,
fabricated, or modified to accomplish special purpose testing in
performing a contract.  These testing units may be electrical,
electronic, hydraulic, pneumatic, or mechanical.  Or they may
be items or assemblies of equipment that are mechanically,
electrically, or electronically interconnected so as to become a
new functional entity, causing the individual item or items to
become interdependent and essential in performing special
purpose testing in the development or production of peculiar
supplies or services.

R865-19S-90.  Telephone Service Pursuant to Utah Code
Ann. Section 59-12-103.

A.  Definitions.
1.  "Interstate" means a transmission that originates in this

state but terminates in another state, or a transmission that
originates in another state but terminates in this state.

2.  "Intrastate" means a transmission that originates and
terminates in this state, even if the route of the transmission
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signal itself leaves and reenters the state.  Prepaid telephone
services or service contracts are presumed to be used for
intrastate telephone services unless the service contract is sold
exclusively for use in interstate communications.

3.  "Two-way transmission" includes any services provided
over a public switched network.

B.  Taxable telephone service charges include:
1.  subscriber access fees;
2.  charges for optional telephone features, such as call

waiting, caller ID, and call forwarding; and
3.  nonrecurring charges that are ordinarily charged to

subscribers only once or only under exceptional circumstances,
including charges to:

a)  establish, change, or disconnect telephone service or
optional features; and

b)  repair telephone equipment that retains its character as
tangible personal property.

C.  Nontaxable charges include:
1.  refundable subscriber deposits, interest, and late

payment penalties;
2.  charges for interstate long distance or toll calls;
3.  telephone answering services received or relayed by a

human operator;
4.  charges to repair subscriber equipment that is regarded

as real property;
5.  charges levied on subscribers to fund or subsidize

special telephone services, including 911 service, special
communications services for the deaf, and special telephone
service for low income subscribers;

6.  contributions in aid of construction, land development
fees, payments in lieu of land development fees, and special
plant construction and relocation charges; and

7.  charges for one-way pager services.

R865-19S-91.  Sales of Tangible Personal Property to
Government Project Managers and Supply Contractors
Pursuant to Utah Code Ann. Sections 59-12-102, 59-12-103,
and 59-12-104.

A.  Sales of tangible personal property or services as
defined in Sections 59-12-102 and 59-12-103 to federal, state,
or municipal government facilities managers or supply
contractors, who are not employees or agents of that government
entity, are subject to sales or use tax if the manager or contractor
uses or consumes the property.  Tax is due even though a
contract vests title in the government.

B.  A person qualifies as an agent for purchasing on behalf
of a government entity if the person and the government entity
enter into a contract that includes the following conditions:

1.  The person is officially designated as the government
entity's purchasing agent by resolution of the government entity;

2.  The person identifies himself as a purchasing agent for
the government entity;

3.  The purchase is made on purchase orders that indicate
the purchase is made by or on behalf of the government entity
and the government entity is responsible for the purchase price;

4.  The transaction is approved by the government entity;
and

5.  Title passes directly to the government entity upon
purchase.

C.  If the government entity makes a direct payment to the
vendor for the tangible personal property or services, the sale is
made to the government entity and not to the facilities manager
or the supply contractor.  In that case, the sale is not subject to
sales tax.

D.  Certain purchases made by aerospace or electronic
industry contractors dealing with the United States are exempted
by Section 59-12-104(15) and further covered by R865-19S-87.
Therefore, these industry purchases are not covered by this rule.

R865-19S-92.  Computer Software and Other Related
Transactions Pursuant to Utah Code Ann. Section 59-12-103.

A.  "Computer-generated output" means the microfiche,
microfilm, paper, discs, tapes, molds, or other tangible personal
property generated by a computer.

B.  The sale, rental or lease of prewritten computer
software constitutes a sale of tangible personal property and is
subject to the sales or use tax regardless of the form in which the
software is purchased or transferred.

C.  The sale, rental or lease of custom computer software
constitutes a sale of personal services and is exempt from the
sales or use tax, regardless of the form in which the software is
purchased or transferred.  Charges for services such as software
maintenance, consultation in connection with a sale or lease,
enhancements, or upgrading of custom software are not taxable.

D.  The sale of computer generated output is subject to the
sales or use tax if the primary object of the sale is the output and
not the services rendered in producing the output.

R865-19S-93.  Waste Tire Recycling Fee Pursuant to Utah
Code Ann. Section 19-6-808.

A.  The waste tire recycling fee shall be paid by the retailer
to the State Tax Commission at the same time and in the same
manner as sales and use tax returns are filed.  The sales tax
account number will also be the recycling fee account number.
A separate return form will be provided.

1.  The tire recycling fee will be imposed at the same time
the sales tax is imposed.  For example, if tires are purchased for
resale either as part of a vehicle sale or to be sold separately by
a vehicle dealer, the recycling fee and the sales tax would be
collected by the dealer at the time the vehicle is sold.  If sales
tax is paid to a tire retailer by a vehicle dealer when tires are
purchased, the recycling fee will also be paid by the vehicle
dealer to the tire retailer.

2.  Where tires are sold to entities exempt from sales tax,
the exempt entity must still pay the recycling fee.

B.  The recycling fee is not considered part of the sales
price of the tire and is not subject to sales or use tax.

C.  Wholesalers purchasing tires for resale are not subject
to the fee.

D.  Tires sold and delivered out of state are not subject to
the fee.

E.  Tires purchased from out of state vendors are subject to
the fee.  The fee must be reported and paid directly to the Tax
Commission in conjunction with the use tax.

R865-19S-94.  Tips, Gratuities and Cover Charges Pursuant
to Utah Code Ann. Section 59-12-103.

A.  Restaurants, cafes, clubs, private clubs, and similar
businesses must collect sales tax on tips or gratuities included
on a patron's bill and which are required to be paid, unless the
total amount of the gratuity or tip is passed on to the waiter or
waitress who served the customer.  Tax on the required gratuity
is due from private clubs, even though the club is not open to
the public.  Voluntary tips left on the table or added to a credit
card charge slip are not subject to sales tax.

B.  Cover charges to enter a restaurant, tavern, club or
similar facility are taxable as an admission to a place of
recreation, amusement or entertainment.

R865-19S-96.  Transient Room Tax Collection Pursuant to
Utah Code Ann. Sections 59-12-103 and 59-12-301.

A.  Utah Code Ann. Section 59-12-301 authorizes any
board of county commissioners to impose a transient room tax.
The transient room tax shall be charged in addition to sales tax
authorized in 59-12-103(1)(i).

B.  The transient room tax shall be charged on the rental
price of any motor court, motel, hotel, inn, tourist home,
campground, mobile home park, recreational vehicle park or
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similar business where the rental period is less than 30
consecutive days.

C.  The transient room tax is not subject to sales tax.

R865-19S-98.  Sales and Use Tax Exemption for Vehicles,
Off-highway Vehicles, and Boats Required to be Registered,
and Boat Trailers and Outboard Motors Pursuant to Utah
Code Ann. Section 59-12-104.

(1)  "Use" means mooring, slipping, and dry storage as well
as the actual operation of vehicles.

(2)  An owner of a vehicle described in Subsections 59-12-
104(9) or (31) may continue to qualify for the exemption
provided by that section if use of the vehicle in this state is
infrequent, occasional, and nonbusiness in nature.

(3)  A vehicle is deemed not used in this state beyond the
necessity of transporting it to the borders of this state if the
vehicle is:

(a)  inspected in this state; or
(b)  tested for functionality in this state.

R865-19S-99.  Sales and Use Taxes on Vehicles Purchased in
Another State Pursuant to Utah Code Ann. Sections 59-12-
103 and 59-12-104.

No sales or use tax is due on vehicles purchased in another
state by a resident of that state and transferred into this state if
all sales or use taxes required by the prior state for the purchase
of the vehicle have been paid.  A valid, nontemporary
registration card shall serve as evidence of payment.

R865-19S-100.  Procedures for Exemption from and Refund
of Sales and Use Taxes Paid by Religious and Charitable
Institutions Pursuant to Utah Code Ann. Section 59-12-
104.1.

A.  For purposes of Section 59-12-104.1(2)(b)(iii),
"contract" does not include a purchase order.

B.  Religious and charitable institutions may apply to the
Tax Commission for a refund of Utah sales and use taxes paid
no more often than on a monthly basis.  Refund applications
should be returned to the Tax Commission by the tenth day of
the month for a timely refund.

C.  Applications for refund of sales and use taxes shall be
made on forms provided by the Tax Commission.

D.  Religious and charitable institutions shall substantiate
requests for refunds of sales and use taxes paid by retaining a
copy of a receipt or invoice indicating the amount of sales or use
taxes paid for each purchase for which a refund of taxes paid is
claimed.

E.  All supporting receipts required by D. must be provided
to the Tax Commission upon request.

F.  Original records supporting the refund claim must be
maintained for three years following the date of refund.

G.  Failure to pay any penalties and interest assessed by the
Tax Commission may subject the institution to a deduction from
future refunds of amounts owed, or revocation of the
institution's exempt status as a religious or charitable institution,
or both.

R865-19S-101.  Application of Sales Tax to Fees Assessed in
Conjunction with the Retail Sale of a Motor Vehicle
Pursuant to Utah Code Ann. Section 59-12-103.

State-mandated fees and taxes assessed in conjunction with
the retail sale of a motor vehicle are not subject to the sales tax
and must be separately identified and segregated on the invoice
as required by Tax Commission rule R877-23V-14.

R865-19S-102.  Calculation of Qualifying Exempt Electricity
Sales to Ski Resorts Pursuant to Utah Code Ann. Section 59-
12-104.

A.  When the sale of exempt electricity to a ski resort is not

separately metered and accounted for in utility billings, the ski
resort shall identify a methodology for the calculation of exempt
electricity purchases, and shall submit that methodology to
Internal Customer Support, Customer Service Division, of the
Tax Commission for approval prior to its use.

B.  When exempt electricity is not separately metered and
accounted for in utility billings, a ski resort shall pay sales tax
on all electricity at the time of purchase. The ski resort may then
take a credit on its sales tax return for taxes paid on electricity
that is determined to be exempt under this rule.

C.  The provisions of this rule shall be retrospective to July
1, 1996.

R865-19S-103.  Municipal Energy Sales and Use Tax
Pursuant to Utah Code Ann. Sections 10-1-303, 10-1-306,
and 10-1-307.

A.  Definitions.
1.  "Gas" means natural gas in which those hydrocarbons,

other than oil and natural gas liquids separated from natural gas,
that occur naturally in the gaseous phase in the reservoir are
produced and removed at the wellhead in gaseous form.

2.  "Supplying taxable energy" means the selling of taxable
energy to the user of the taxable energy.

B.  Except as provided in C., the delivered value of taxable
energy for purposes of Title 10, Chapter 1, Part 3, shall be the
arm's length sales price for that taxable energy.

C.  If the arm's length sales price does not include all
components of delivered value, any component of the delivered
value that is not included in the sales price shall be determined
with reference to the most applicable tariffed price of the gas
corporation or electrical corporation in closest proximity to the
taxpayer.

D.  The point of sale or use of the taxable energy shall
normally be the location of the taxpayer's meter unless the
taxpayer demonstrates that the use is not in a municipality
imposing the municipal energy sales and use tax.

E.  An energy supplier shall collect the municipal energy
sales and use tax on all component parts of the delivered value
of the taxable energy for which the energy supplier bills the user
of the taxable energy.

F.  A user of taxable energy is liable for the municipal
energy sales and use tax on any component of the delivered
value of the taxable energy for which the energy supplier does
not collect the municipal energy sales and use tax.

G.  A user of taxable energy who is required to pay the
municipal energy sales and use tax on any component of the
delivered value of taxable energy shall remit that tax to the Tax
Commission:

1.  on forms provided by the Tax Commission, and
2.  at the time and in the manner sales and use tax is

remitted to the Tax Commission.
H.  A person that delivers taxable energy to the point of

sale or use of the taxable energy shall provide the following
information to the Tax Commission for each user for whom the
person does not supply taxable energy, but provides only the
transportation component of the taxable energy's delivered
value:

1.  the name and address of the user of the taxable energy;
2.  the volume of taxable energy delivered to the user; and
3.  the entity from which the taxable energy was purchased.
I.  The information required under H. shall be provided to

the Tax Commission:
1.  on or before the last day of the month following each

calendar quarter; and
2.  for each user for whom, during the preceding calendar

quarter, the person did not supply taxable energy, but provided
only the transportation component of the taxable energy's
delivered value.
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R865-19S-104.  County Option Sales Tax Distribution
Pursuant to Utah Code Ann. Section 59-12-1102.

A.  The $75,000 minimum annual distribution required
under Section 59-12-1102 shall be based on sales tax amounts
collected by the counties from January 1 through December 31.

B.  Any adjustments made to ensure the required minimum
distribution shall be reflected in the February distribution
immediately following the end of the calendar year.

R865-19S-107.  Reporting of Exempt Sales or Purchases
Pursuant to Utah Code Ann. Section 59-12-105.

The amount of purchases or uses exempt under Sections
59-12-104(14) and 59-12-104(51) shall be reported to the
commission by the person that purchases the items exempt from
sales or use tax under those subsections.

R865-19S-108.  User Fee Defined Pursuant to Utah Code
Ann. Section 59-12-103.

A.  For purposes of administering the sales or use tax on
admission or user fees provided for in Section 59-12-103, "user
fees" includes charges imposed on an individual for access to
the following, if that access occurs at any location other than the
individual's residence:

1.  video or video game;
2.  television program; or
3.  cable or satellite broadcast.
B.  The provisions of this rule are effective for transactions

occurring on or after October 1, 1999.

R865-19S-109.  Sales Tax Nature of Veterinarians'
Purchases and Sales Pursuant to Utah Code Ann. Sections
59-12-103 and 59-12-104.

A.  Purchases of tangible personal property by a
veterinarian are exempt from sales and use tax if the property
will be resold by the veterinarian.

1.  Except as provided in E., a veterinarian must collect
sales tax on tangible personal property that the veterinarian
resells.

B.  Purchases of tangible personal property by a
veterinarian are subject to sales and use tax if the property will
be used or consumed in the veterinarian's practice.

C.  The determination of whether a veterinarian's purchase
of food, medicine, or vitamins is a sale for resale or a purchase
that will be used or consumed in the veterinarian's practice shall
be made by the veterinarian.

1.  For food, medicine, or vitamins that the veterinarian
will resell, the veterinarian shall comply with A.

2.  For food, medicine, or vitamins that the veterinarian
will use or consume in the veterinarian's practice, the
veterinarian shall comply with B.

D.  A veterinarian is not required to collect sales and use
tax on:

1.  medical services;
2.  boarding services; or
3.  grooming services required in connection with a

medical procedure.
E.  Sales of tangible personal property by a veterinarian are

exempt from sales and use tax if:
1.  the sales are exempt from sales and use tax under

Section 59-12-104; and
2.  the veterinarian obtains from the purchaser a certificate

as set forth in rule R865-19S-23.
F.  If a sale by a veterinarian consists of items that are

subject to sales and use tax as well as items or services that are
not taxable, the nontaxable items or services must be separately
stated on the invoice or the entire sale is subject to sales and use
tax.

R865-19S-110.  Advertisers' Purchases and Sales Pursuant

to Utah Code Ann. Section 59-12-103.
A.  "Advertiser" means a person that places advertisements

in a publication, broadcast, or electronic medium, regardless of
the name by which that person is designated.

1.  A person is an advertiser only with respect to items
actually placed in a publication, broadcast, or electronic
medium.

B.  All purchases of tangible personal property by an
advertiser are subject to sales and use tax as property used or
consumed by the advertiser.

C.  The tax treatment of an advertiser's purchase of graphic
design services shall be determined in accordance with rule
R865-19S-111.

D.  An advertiser's charges for placement of advertisements
are not subject to sales and use tax.

R865-19S-111.  Graphic Design Services Pursuant to Utah
Code Ann. Section 59-12-103.

A.  Graphic design services are not subject to sales and use
tax:

1.  if the graphic design is the object of the transaction; and
2.  even though a representation of the design is

incorporated into a sample or template that is itself tangible
personal property.

B.  Except as provided in C., if a vendor provides both
graphic design services and tangible personal property that
incorporates the graphic design:

1.  there is a rebuttable presumption that the tangible
personal property is the object of the transaction; and

2.  the vendor must collect sales and use tax on the graphic
design services and the tangible personal property.

C.  A vendor that provides both graphic design services
and tangible personal property that incorporates the graphic
design is not required to collect sales tax on the graphic design
services if the vendor subcontracts the production of the
tangible personal property to an independent third party.

D.  A vendor that provides nontaxable graphic design
services and taxable tangible personal property under C. must
separately state the nontaxable graphic design services or the
entire sale is subject to sales and use tax.

R865-19S-113.  Sales Tax Obligations of Jeep, Snowmobile,
Aircraft, and Boat Tour Operators, River Runners,
Outfitters, and Other Sellers Providing Similar Services
Pursuant to Utah Code Ann. Sections 59-12-103 and 59-12-
107.

(1)  "Federal airway" shall be identical to the definition of
Class E airspace in 14 C.F.R. 71.71 (2006), which is
incorporated by reference.

(2)  Except as provided in Subsections (3) and (4), the
provisions of this rule apply to the imposition of sales and use
tax under Section 59-12-103 on amounts paid or charged as
admission or user fees by jeep, snowmobile, aircraft and boat
tour operators, river runners, outfitters, and other sellers
providing similar services.

(3)  Amounts paid or charged for helicopter, airplane, or
other aircraft tours that enter into airspace designated by the
Federal Aviation Administration as a federal airway during the
tour are exempt from the sales and use tax.

(a)  The exemption described in Subsection (3) does not
apply if the only time the aircraft enters a federal airway is prior
to the commencement of the tour or after the tour ends.

(b)  A tour is deemed to occur from the time a paying
customer is picked up to the time the paying customer is
dropped off at the final destination point.

(4)  Amounts paid or charged for boat tours, scenic cruises,
or other similar activities on the waters of the state are exempt
from sales and use tax if the waters on which the tour, cruise, or
other similar activity operates are used, by themselves or in
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connection with other waters, as highways for interstate
commerce.

(5)  If payment for a service provided by a seller described
in (2) occurs in Utah and the service originates or terminates in
Utah, the seller shall collect Utah sales and use tax on the entire
amount of the transaction.

(6)  If payment for a service provided by a seller described
in (2) occurs outside Utah and the entire service occurs in Utah,
the seller shall collect Utah sales and use tax on the entire
amount of the transaction.

(7)  If payment for a service provided by a seller described
in (2) occurs outside Utah and the service originates or
terminates outside Utah, the seller is not required to collect Utah
sales and use tax on the transaction.

(8)  Payment occurs in Utah if the purchaser:
(a)  while at a business location of the seller in the state,

presents payment to the seller; or
(b)  does not meet the criteria under (8)(a) and is billed for

the service at an address within the state.
(9)  For purposes of this rule, there is a rebuttable

presumption that payment for a service provided by a seller
described in (2) occurs in Utah.

R865-19S-114.  Items that Constitute Clothing Pursuant to
Utah Code Ann. Section 59-12-102.

A.  "Clothing" includes:
1.  aprons for use in a household or shop;
2.  athletic supporters;
3.  baby receiving blankets;
4.  bathing suits and caps;
5.  beach capes and coats;
6.  belts and suspenders;
7.  boots;
8.  coats and jackets;
9.  costumes;
10.  diapers, including disposable diapers, for children and

adults;
11.  ear muffs;
12.  footlets;
13.  formal wear;
14.  garters and garter belts;
15.  girdles;
16.  gloves and mittens for general use;
17.  hats and caps;
18.  hosiery;
19.  insoles for shoes;
20.  lab coats;
21.  neckties;
22.  overshoes;
23.  pantyhose;
24.  rainwear;
25.  rubber pants;
26.  sandals;
27.  scarves;
28.  shoes and shoe laces;
29.  slippers;
30.  sneakers;
31.  socks and stockings;
32.  steel toed shoes;
33.  underwear;
34.  uniforms, both athletic and non-athletic; and
35.  wearing apparel.
B.  "Clothing" does not include:
1.  belt buckles sold separately;
2.  costume masks sold separately;
3.  patches and emblems sold separately;
4.  sewing equipment and supplies, including:
a)  knitting needles;
b)  patterns;

c)  pins;
d)  scissors;
e)  sewing machines;
f)  sewing needles;
g)  tape measures; and
h)  thimbles; and
5.  sewing materials that become part of clothing,

including:
a)  buttons;
b)  fabric;
c)  lace;
d)  thread;
e)  yarn; and
f)  zippers.

R865-19S-115.  Items that Constitute Protective Equipment
Pursuant to Utah Code Ann. Section 59-12-102.

"Protective equipment" includes:
A.  breathing masks;
B.  clean room apparel and equipment;
C.  ear and hearing protectors;
D.  face shields;
E.  hard hats;
F.  helmets;
G.  paint or dust respirators;
H.  protective gloves;
I.  safety glasses and goggles;
J.  safety belts;
K.  tool belts; and
L.  welders gloves and masks.

R865-19S-116.  Items that Constitute Sports or Recreational
Equipment Pursuant to Utah Code Ann. Section 59-12-102.

"Sports or recreational equipment" includes:
A.  ballet and tap shoes;
B.  cleated or spiked athletic shoes;
C.  gloves, including:
(i)  baseball gloves;
(ii)  bowling gloves;
(iii)  boxing gloves;
(iv)  hockey gloves; and
(v)  golf gloves;
D.  goggles;
E.  hand and elbow guards;
F.  life preservers and vests;
G.  mouth guards;
H.  roller skates and ice skates;
I.  shin guards;
J.  shoulder pads;
K.  ski boots;
L.  waders; and
M.  wetsuits and fins.

R865-19S-117.  Use of Rounding in Determining Sales and
Use Tax Liability Pursuant to Utah Code Ann. Section 59-
12-118.

A.  The computation of sales and use tax must be:
1.  carried to the third place; and
2.  rounded to a whole cent pursuant to B.
B.  The tax shall be rounded up to the next cent whenever

the third decimal place of the tax liability calculated under A. is
greater than four.

C.  Sellers may compute the tax due on a transaction on an:
1.  item basis; or
2.  invoice basis.
D.  The rounding required under this rule may be applied

to aggregated state and local taxes.

R865-19S-118.  Collection of Municipal Telecommunications
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License Tax Pursuant to Utah Code Ann. Section 10-1-405.
A.  The commission shall transmit monies collected under

Title 10, Chapter 1, Part 4, Municipal Telecommunications
License Tax Act:

1.  monthly; and
2.  by electronic funds transfer to the municipality that

imposes the tax.
B.  The commission shall conduct audits of the municipal

telecommunications license tax with the same frequency and
diligence as it does with the state sales and use tax.

C.  The commission shall charge a municipality for the
commission's services in an amount:

1.  sufficient to reimburse the commission for the
commission's cost of administering, collecting, and enforcing
the municipal telecommunications license tax; and

2.  not to exceed an amount equal to 1.5 percent of the
municipal telecommunications license tax imposed by the
ordinance of the municipality.

D.  The commission shall collect, enforce, and administer
the municipal telecommunications license tax pursuant to the
same procedures used in the administration, collection, and
enforcement of the state sales and use tax as provided in
Subsection 10-1-405(1)(a).

R865-19S-119.  Certain Transactions Involving Food and
Lodging Pursuant to Utah Code Ann. Sections 59-12-103 and
59-12-104.

A.  The provisions of this rule apply to a seller that:
1.  is not a restaurant; and
2.  provides a purchaser both food and lodging.
B.  If a seller does not separately state an amount for tax

applicable to food on the invoice, the seller must:
1.  pay sales and use tax on the food at the time the seller

purchases the food; and
2.  include the food in the base that is subject to transient

room tax.
C.  Subject to D., if a seller separately states an amount for

tax applicable to food on the invoice, the seller:
1.  may purchase the food tax exempt from sales and use

tax as a sale for resale; and
2.  may not include the food in the base that is subject to

transient room tax.
D.  A seller that separately states an amount for tax

applicable to food on the invoice must ensure that those
amounts are accurately reflected in the seller's records.

R865-19S-120.  Sales and Use Tax Exemption Relating to
Film, Television, and Video Pursuant to Utah Code Ann.
Section 59-12-104.

(1)  The provisions of this rule apply to the sales and use
tax exemption authorized under Section 59-12-104 for the
purchase, lease, or rental of machinery or equipment by certain
establishments related to film, television, and video if those
purchases, leases, or rentals are primarily used in the production
or postproduction of film, television, video, or similar media for
commercial distribution.

(2)  "Machinery or equipment" means tangible personal
property eligible for capitalization under accounting standards.

(3)(a)  "Tangible personal property eligible for
capitalization under accounting standards" means tangible
personal property with an economic life greater than one year.

(b)  "Tangible personal property eligible for capitalization
under accounting standards" does not include tangible personal
property with an economic life of one year or less, even if that
property is capitalized on the establishment's financial records.

(c)  There is a rebuttable presumption that an item of
tangible personal property is not eligible for capitalization if that
property is not shown as a capitalized asset on the financial
records of the establishment.

(4)  Transactions that do not qualify for the sales tax
exemption referred to in Subsection (1) include purchases,
leases, or rentals of:

(a)  land;
(b)  buildings;
(c)  raw materials;
(d)  supplies;
(e)  film;
(f)  services;
(g)  transportation;
(h)  gas, electricity, and other fuels;
(i)  admissions or user fees; and
(j)  accommodations.
(5)  If a transaction is composed of machinery or

equipment and items that are not machinery or equipment, the
items that are not machinery or equipment are exempt from sales
and use tax if the items are:

(a)  an incidental component of a transaction that is a
purchase, lease, or rental of machinery or equipment; and

(b)  not billed as a separate component of the transaction.
(6)(a)  Except as provided in Subsection (6)(b), an item

used for administrative purposes does not qualify for the
exemption.

(b)  Notwithstanding Subsection (6)(a), if an item is used
both in the production or postproduction process and for
administrative purposes, the item qualifies for the exemption if
the primary use of the item is in the production or
postproduction process.

R865-19S-121.  Sales and Use Tax Exemptions for Certain
Purchases by a Mining Facility Pursuant to Utah Code Ann.
Section 59-12-104.

(1)  Definitions.
(a)  "Establishment" means a unit of operations, that is

generally at a single physical location in Utah, where qualifying
activities are performed.  If a business operates in more than one
location (e.g., branch or satellite offices), each physical location
is considered separately from any other locations operated by
the same business.

(b)  "Machinery and equipment" means electronic or
mechanical devices having an economic life of three or more
years including any accessory that controls the operation of the
machinery and equipment.

(2)  The exemptions do not apply to purchases of real
property or items of tangible personal property that become part
of the real property.

(3)  Purchases of qualifying machinery and equipment are
treated as purchases of tangible personal property under R865-
19S-58, even if the item is affixed to real property upon
installation.

(4)  Machinery and equipment used for non-qualifying
activities are eligible for the exemption if the machinery and
equipment are primarily used in qualifying activities.

(5)  The entity claiming the exemption shall retain records
to support the claim that the machinery and equipment are
qualified for exemption from sales and use tax under the
provisions of this rule and Section 59-12-104.

(6)  If a purchase consists of items that are exempt from
sales and use tax under this rule and Section 59-12-104, and
items that are subject to tax, the tax exempt items must be
separately stated on the invoice or the entire purchase will be
subject to tax.

KEY:  charities, tax exemptions, religious activities, sales tax
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R873.  Tax Commission, Motor Vehicle.
R873-22M.  Motor Vehicle.
R873-22M-2.  Documentation Required and Procedures to
Follow to Register or Title Certain Vehicles Pursuant to
Utah Code Ann. Sections 41-1a-104 and 41-1a-108.

A.  To title or register a vehicle previously registered in a
nontitle state, an applicant must submit both of the following:

1.  the last certificate of registration;
2.  a lien search from the recording jurisdiction or an

"Affidavit of Ownership" in lieu of the lien search.
B.  To title or register a repossessed vehicle, an applicant

must submit both of the following:
1.  the outstanding certificate of title, with the lien recorded

in favor of the repossessor;
2.  an approved affidavit of repossession, signed by the lien

holder recorded on the certificate of title.
C.  To title or register a vehicle previously owned by the

U.S. Government, an applicant must submit a Certificate of
Release of a Motor Vehicle, Standard Form No. 97.

D.  To title or register a vehicle foreclosed by
advertisement, an applicant must submit each of the following:

1.  a certificate of sale bearing the notarized signature of
the person who conducted the sale.  The certificate must contain
the following information:

a.  date of sale;
b.  name of person to whom the vehicle was sold;
c.  complete description of the vehicle;
d.  amount due on the contract;
e.  date that the amount due became delinquent; and
f.  amount received from the sale of the vehicle.
2.  a copy of the notice sent to the owner and lien holder of

record;
3.  proof that notice was published two consecutive weeks

prior to sale.  If the notice was not published in a newspaper, an
affidavit of posting of notices must be furnished.  Posting must
be at least ten days prior to sale.

E.  To title or register a vehicle transferred by divorce
decree an applicant must submit each of the following:

1.  a certified copy of the divorce decree;
2.  the outstanding certificate of title;
3.  the last registration certificate.
F.  To title or register a vehicle when the current owner is

declared incompetent, an applicant must submit each of the
following:

1.  the outstanding certificate of title, endorsed for transfer
by the guardian;

2.  the last registration certificate;
3.  a certified copy of the court order appointing the

guardian.
G.  To title or register a vehicle purchased at impound

auction, an applicant must submit a certificate of sale that
contains the following information:

1.  legal basis under which the vehicle was impounded and
sold:

2.  a complete description of the vehicle;
3.  name of the purchaser;
4.  the notarized signature of the state, city, or county

official who conducted the sale.
H.  To title or register a vehicle transferred pursuant to a

power of attorney, an applicant must submit the properly
notarized power of attorney to the Tax Commission.

I.  To title or register a vehicle transferred from a deceased
owner when a survivorship affidavit is not applicable, the
applicant must submit the outstanding certificate of title and the
last registration card.  In addition, the applicant must submit one
of the following:

1.  a certified copy of the final decree of distribution;
2.  an order from the court confirming sale;
3.  an endorsement on the title by the administrator,

executor, or personal representative with a certified copy of
letters of administration, letters testamentary, or letters
appointing a personal representative attached.

a.  When the title is issued in joint ownership where the
owners names are connected with "and" or a "/" the survivor
may transfer ownership by endorsement only and by furnishing
proof of death of the other joint owner.

J.  The Tax Commission may issue a title or a dismantle
permit upon receipt of a court order or upon receipt of an
affidavit and surety bond when satisfactory documentary
evidence of ownership is lacking and the applicant has
exhausted all normal means of obtaining evidence of ownership.

1.  The affidavit must contain each of the following:
a)  a complete recital of facts explaining the absence of a

negotiable title or current registration for nontitle states;
b) an explanation of how the vehicle was obtained and

from whom;
c)  a statement indicating any outstanding liens or

encumbrances on the vehicle;
d)  a statement indicating where the vehicle was last titled

or registered;
e)  a description of the vehicle;
f)  any other items pertinent to the acquisition or

possession of the vehicle.
2.  The Tax Commission may issue a title or a dismantle

permit upon receipt of an affidavit and an indemnification
agreement holding the Tax Commission and its employees
harmless from any and all liability resulting from the issuance
of the title or dismantle permit if the vehicle satisfies each of the
following conditions:

a)  the vehicle is not a motorcycle;
b)  the vehicle has a value of $1,000 or less at the time of

application;
c)  the vehicle is six model years old or older.
3.  If the vehicle has a value of $1,000 or less at the time of

application, and the vehicle is not more than six model years
old, or the vehicle is a motorcycle, a title or dismantle permit
may not be issued until the vehicle is physically examined by a
qualified investigator appointed by the Tax Commission.

4.  If the vehicle has a value in excess of $1,000, the Tax
Commission may require a surety bond in addition to the
affidavit.  The amount of the surety bond may not exceed twice
the fair market value of the vehicle as determined by the Tax
Commission.

K.  To title or register a specially constructed or rebuilt
vehicle, an applicant shall furnish an affidavit of construction,
explaining the acquisition of essential parts and the date
construction was completed.  The affidavit must be supported
by bills of sale or invoices for the parts.

1.  An application for an identification number must be
completed.  The assigned number shall be affixed to the vehicle
and inspected by a peace officer or an authorized agent of the
Tax Commission.

2.  The vehicle make shall be designated as "SPCN"
(specially constructed), and the year model shall be determined
according to the date the construction was completed.

3.  If satisfactory evidence of ownership is lacking, the
procedure outlined in J. shall be followed.

4.  In the case of a dune buggy or similar type vehicle
where the complete running gear and chassis of another vehicle
is used, the identification number of the vehicle used as the
primary base of the rebuilt vehicle shall be used for
identification and must correspond to the identification number
on the surrendered certificate of title.

5.  The rebuilt vehicle shall retain the manufacturer's name
as it appeared on the surrendered title. However, the word
"rebuilt" shall be placed on the application and on the face of
the title issued by the Tax Commission.  The type of body and
vehicle model may be changed to more accurately describe the
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vehicle.  If a new body is used, the year model shall be
determined by the date the rebuilding is complete.  If only the
body style has been altered or changed, the vehicle shall retain
the year model stated on the surrendered title.

R873-22M-7.  Transfer of License Plates and Registration
for an Increase of Gross Laden Weight Pursuant to Utah
Code Ann. Section 41-1a-701.

A.  License plates and registration may not be transferred
under any of the following conditions:

1.  The license plates are lifetime trailer plates issued
pursuant to Section 41-1a-228.

2.  The newly acquired vehicle requires a different
registration period from that of the vehicle previously owned.

B.  License plates may be transferred only if the application
for transfer is made in the name of the original registered owner,
unless the owner's name has been changed by marriage, divorce,
or court order.

C.  Transferred license plates may not be displayed upon
the newly acquired vehicle until the registration has been
completed and a new registration card has been issued.

D.  The expiration date on the new registration card shall
be the same as that appearing on the original registration.

E.  If registration is based on gross laden weight and the
gross laden weight of a vehicle is increased during the
registration year, additional registration fees shall be collected
based on the following computations:

1.  Subtract the registration fee for the current year from the
registration fee for the increased weight.

2.  Multiply that difference by the percentage of the year
for which the vehicle will be registered at the increased weight.

F.  The holder of a three-month registration who seeks to
increase the gross laden weight of a vehicle shall pay the full
three-month registration fee for the increased weight.

R873-22M-8.  Expiration of Registration Pursuant to Utah
Code Ann. Sections 41-1a-211 and 41-1a-215.

A.  Registration issued for a period of three calendar
months, six calendar months, or nine calendar months, shall
expire at midnight on the last day of the third, sixth, or ninth
calendar month from the date issued.

B.  If an unexpired registration issued for three calendar
months, six calendar months, or nine calendar months is being
renewed, the expiration date shall be three calendar months, six
calendar months or nine calendar months from the month the
previous registration would have expired.

C.  When a temporary permit is issued as authorized under
Section 41-1a-211, the registration period shall begin on the
first day of the calendar month in which the first temporary
permit was issued.

R873-22M-11.  Copies of Registration Cards Pursuant to
Utah Code Ann. Section 41-1a- 214.

A.  In lieu of an original registration card, a copy of a
registration card may be carried in an intrastate commercial
vehicle or a vehicle owned or leased by this state or any of its
political subdivisions. Both the front and back of the registration
card must be copied.

R873-22M-14.  License Plates and Decals Pursuant to Utah
Code Ann. Sections 41-1a-215, 41-1a-401, and 41-1a-402.

A.  Except as provided under Section 41-1a-215(1), license
plates shall be renewed on a yearly basis until new license plates
are issued.

B.  For all license plates, except vintage vehicle license
plates, a month decal and year decal shall be issued upon the
first registration of the vehicle.  Upon each subsequent
registration, the vehicle owner shall receive only a year decal to
validate renewal.  The registration decals shall be applied as

follows:
1.  Decals displayed on license plates with black lettering

on a white background shall be applied to the lower left hand
corner of the rear license plate.

2.  Decals displayed on centennial license plates and
regular issue license plates with blue lettering on a white
background shall be applied to the upper left hand corner of the
rear license plate.

3.  Decals displayed on special group license plates shall be
applied to the upper right hand corner of the rear license plate
unless there is a plate indentation on the upper left hand corner
of the license plate.

4.  All registration decals issued for truck tractors shall be
applied to the front license plate in the position described in
either Subsection B.1. or B.2.

5.  All registration decals issued for motorcycles shall be
applied to the upper corner of the license plate opposite the
word "Utah".

C.  The month decal shall be displayed on the license plate
in the left position, and the year decal in the right position.

D.  The current year decal shall be placed over the previous
year decal.

E.  Whenever any license plate, month decal, or year decal
is lost or destroyed, a replacement shall be issued upon
application and payment of the established fees.

R873-22M-15.  Assigned and Replacement Vehicle
Identification Number System Pursuant to Utah Code Ann.
Section 41-1a-801.

A.  The Tax Commission provides a standard Vehicle
Identification Number (VIN) plate for vehicles, snowmobiles,
trailers, and outboard boat motors that have never had a
distinguishing number or if the original VIN has been altered,
removed, or defaced.

B.  The owner of the unit will make application to the Tax
Commission on form TC-162 for an assigned or replacement
VIN.  In the event the applicant has no title to the unit, the
Motor Vehicle Division follows the procedure in Rule R873-
22M-2, to determine ownership.

C.  The vehicle may be subject to inspection and
investigation.  Upon determination of the validity of the
application, a vehicle identification plate is issued.

1.  In cases involving vehicles where the original plate has
been removed or obliterated but the original factory number can
be verified, a VIN plate is issued with the original VIN entered
by means of an approved procedure.

2.  In all other instances a prestamped VIN plate is issued
bearing an official Utah assigned VIN.

3.  The VIN plate must, under the supervision of the Tax
Commission, be attached to the unit as follows:

a)  passenger and commercial vehicles:
(1)  primary location is on a portion of the left front door

lock post;
(2)  secondary location is on a portion of the firewall,

either left or right side, whichever is most advantageous; (This
location is to be selected only when the VIN plate cannot be
attached to the lock posts.)

b)  motorcycles, snowmobiles, and outboard motors:
(1)  as near as possible to the original number location; (If

an original number, the VIN plate shall be affixed to the
headstock.)

c)  trailers:
(1)  primary location is on a portion of the right side of the

tongue or drawbar near the body;
(2)  secondary location is on a portion of the metal frame

near the front right corner;
d)  on units where it is not practical to install rivets, the

VIN plate may be attached by adhesive only.
D.  The Motor Vehicle Division is responsible for the
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control, security, and distribution of the VIN plates and will
keep the necessary records and require regular reports from
designated branch offices.

E.  Following are the specifications of the official Utah
assigned identification plate and attachment accessories.

1.  Size will be 1 inch x 3 inches x .003 inch deep etched
to .002 inch with 1/8 inch radius corners.

2.  Material will be color anodized aluminum foil.
3.  Color will be blue background with silver lettering.
4.  Backing will be laminated with permanent pressure

sensitive adhesive.
5.  Control numbers will be serialized with 1/8 inch

permanent embossed or anodized numbers.
6.  The state seal will be in the left center, with appropriate

rivet areas designated.
7.  The assigned number will be prestamped using the

prefix of "UT."  The number series to include one letter and five
digits with the letter to identify the unit type as follows:

TABLE

     a)  Passenger and Commercial    P00001
     b)  Motorcycles                 M00001
     c)  Trailers                    T00001
     d)  Reconstructed vehicle       R00001
     e)  Outboard Motors             E00001
     f)  Snowmobiles                 S00001

R873-22M-16.  Authorization to Issue a Certificate of Title
Pursuant to Utah Code Ann. Section 41-1a-104.

A.  A lienholder who lawfully repossesses a vehicle may
apply for a certificate of title by paying the title fee and filing all
of the following documents:

1.  the outstanding Utah certificate of title showing the lien
recorded;

2.  a notarized affidavit of repossession, signed by the
lienholder of record;

3.  an application for title, properly signed and notarized.
B.  If the purpose of the certificate of title is to record a

new lien, or to rerecord a lien, and there is no change in the
registered owner, all of the following are required:

1.  the outstanding Utah certificate of title showing a
release of all prior liens;

2.  an application for title, properly signed and notarized;
3.  the title fee.
C.  In order to issue a new certificate of title showing the

assignee as the lienholder, an applicant shall submit all of the
following:

1.  the outstanding Utah certificate of title with the lien
recorded;

2.  an application for title showing the registered owner and
the new lienholder;

3.  the title fee.
D.  In lieu of the required owner's signature under

Subsection C.2., the application may be stamped "Assignment
of Lien Pursuant to Section 41-1a-607."

R873-22M-17.  Standards for State Impound Lots Pursuant
to Utah Code Ann. Section 41-1a-1101.

A.  An impound yard may be used by the Motor Vehicle
Division and peace officers only if all of the following
requirements are satisfied:

1.  The yard must be identified by a conspicuously placed,
well-maintained sign that:

a)  is at least 24 square feet in size;
b)  includes the business name, address, phone number, and

hours of business; and
c)  displays the impound yard identification number issued

by the Motor Vehicle Division in characters at least four inches
high.

2.  The yard shall maintain a hard-surfaced storage area of
concrete, black top, gravel, road base, or other similar material.

3.  The yard must have adequate lighting.
4.  A six-foot chain link or other similar fence that is

topped with three strands of barbed wire or razor security wire
must surround the yard.

5.  Spacing between vehicles must be adequate to allow
opening of vehicle doors without interfering with other vehicles
or objects.

6.  An office shall be located on the premises of the yard.
a)  The yard office shall be staffed and open for public

business during normal business hours, Monday through Friday,
except for designated state and federal holidays.

b)  If the yard maintains multiple storage areas,
authorization may be requested from the Motor Vehicle
Division to maintain a central office facility in a location not to
exceed a 10 mile radius from any of its storage areas.

c)  If a central office is approved under Subsection 6.b)
above, the signs of all storage areas must provide the location of
the office.

7.  The yard shall provide compressed air and battery
boosting capabilities at no additional cost.

B. Persons who can demonstrate an ownership interest in
a car held at a state impound yard are allowed to enter the
vehicle during normal business hours and remove personal
property not attached to the vehicle upon signing a receipt for
the property with the yard.

1.  An individual has ownership interest in the vehicle if
he:

a)  is listed as a registered owner or lessee of the vehicle;
or

b)  has possession of the vehicle title.
2.  An individual must show picture identification as

evidence of his ownership interest.
3.  The storage yard shall maintain a log of individuals who

have been given access to vehicles for the purpose of removing
personal property.

C.  Impound yards holding five or less vehicles in a month
may be required to tow those vehicles to another yard for the
purpose of centralizing sales of vehicles or, at the discretion of
the Motor Vehicle Division, be required to hold the vehicles
until additional impounded vehicles may be included.

D.  Operators of impound yards shall remove license plates
from impounded vehicles prior to the time of sale and turn them
over to the Tax Commission at the time the vehicles are sold.

E.  The Motor Vehicle Division has the authority to review
the qualifications of state impound yards to assure compliance
with the requirements set forth in this rule.  Any yard not in
compliance shall be notified in writing and given 30 days from
that notice to rectify any noncompliance.  If no action or
insufficient action is taken by the impound yard, the Motor
Vehicle Division may order it to be suspended as a state
impound yard.  Any yard contesting suspension, or any yard
directly and adversely affected by the Motor Vehicle Division's
refusal to designate it a state impound yard, has the right to
appeal that suspension to the Tax Commission.

R873-22M-20.  Aircraft Registration Pursuant to Utah Code
Ann. Sections 72-10-102, 72-10-109 through 72-10-112.

A.  "Aircraft" is as defined in Section 72-10-102.
1.  Aircraft includes fixed wing airplanes, balloons,

airships, and any other contrivance subject to the registration
requirements of the Federal Aviation Administration (FAA).

2.  Aircraft does not include ultralight vehicles or hang
gliders.

B.  For purposes of this rule, all aircraft that meet
requirements for registration by the FAA are subject to annual
registration in this state.  FAA registration documents must be
made available for review at the time application for state
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registration is made.
C.  The registration period is from January 1 through

December 31.  Newly purchased aircraft and aircraft moved to
Utah from another state shall be registered immediately.  A
grace period to January 31 is allowed for renewal registrations.

D.  A registration fee shall be collected at the time of
registration.  This fee shall be paid every time the registration
changes and every time the registration is renewed.

E.  If an aircraft is purchased or moved to Utah during the
year and newly registered in Utah, the registration fee shall be
prorated based on the number of months remaining in the
registration period.

1.  For Purposes of determining the number of months
remaining in the registration period, the month during which the
aircraft is originally registered shall be considered a full month.

2.  For example, if an aircraft is newly registered in Utah on
July 31, 50 percent of the registration fee shall be paid at the
time of original registration.

F.  Aircraft assessed as part of an airline by the Tax
Commission are exempt from the registration requirements of
Section 72-10-109. Aircraft centrally assessed by the Tax
Commission and not part of an airline remain subject to taxation
as property and are subject to the registration requirements of
Section 72-10-109.

G.  Aircraft not legally registered are subject to seizure and
impound under the provisions of Section 72-10-112.

H.  The registration certificate shall be surrendered upon
the sale of an aircraft or at the time of registration renewal.  A
duplicate certificate may be obtained for a fee.

I.  The Utah decal shall be displayed on the registered
aircraft in accordance with instructions given with the decal.
Decals must be applied and maintained in a manner that permits
identification of the calendar-year expiration date and the
registration number.  In the event of loss or damage, a decal
replacement shall be obtained for a fee.

R873-22M-22.  Salvage Certificate and Branded Title
Pursuant to Utah Code Ann. Sections 41-1a-522, 41-1a-1001,
41-1a-1004, and 41-1a-1009 through 41-1a-1011.

A.  If a vehicle with an out-of-state branded title is
roadworthy, a comparably branded Utah certificate of title may
be issued upon proper application and payment of applicable
fees.

B.  The Utah registration of a vehicle qualifying for any of
the following designations expires effective with that
qualification or declaration and the title to that vehicle is
restricted from that time:

1.  salvage vehicle,
2.  dismantled vehicle,
3.  any vehicle for which a dismantling permit has been

issued in accordance with Section 41-1a-1010;
4.  any vehicle for which a certificate of abandoned and

inoperable vehicle has been issued in accordance with Section
41-1a-1009; and

5.  manufacturer buyback nonconforming vehicle.
C.  For purposes of Section 41-1a-1001, the cost to repair

or restore a vehicle for safe operation is the total cost shown on
a certified and notarized repair order or estimate from an
authorized representative of an insurance adjusting firm, or a
bonded Utah automobile dealer or body shop.  The repair order
or estimate must be current at the time of application and must
show all costs, including a detailed list of all parts, materials,
and labor, required to repair the vehicle.

R873-22M-23.  Registration Information Update for Vintage
Vehicle Special Group License Plates Pursuant to Utah Code
Ann. Section 41-1a-1209.

A.  The registration information update for vintage vehicle
plates required by Section 41-1a-1209 shall be due on July 1,

1995, and every five years thereafter.

R873-22M-24.  Salvage Vehicle Definitions Pursuant to Utah
Code Ann. Sections 41-1a-1001 and 41-1a-1002.

A.  "Cosmetic repairs" means repairs that are not necessary
to promote the structural soundness or safety of the vehicle or
to prevent accelerated wear or deterioration.

1.  Cosmetic repairs include:
a)  cracks or chips in windows if the vehicle will pass a

safety inspection;
b)  paint chips or scratches that do not extend below the

rust preventive primer coating;
c)  decals or decorative paint;
d)  decorative molding and trim made from plastic, light

metal, or other similar material;
e)  hood ornaments;
f)  wheel covers;
g)  final coats of paint applied over any rust preventive

primer, primer surfacer, or primer sealer;
h)  vinyl roof covers or imitation convertible tops;
i)  rubber inserts in bumpers or bumper guards; and
j)  minor damage to seats, dashboard, door panels, carpet,

headliner, or other interior components if the damage does not
affect the comfort of the driver or passengers, or the safe
operation of the vehicle.

2.  Cosmetic repairs do not include:
a)  primer coats or sealer necessary to prevent deterioration

of any structural body component, such as fenders, doors, hood,
or roof;

b)  repair or replacement of any sheet metal;
c)  repair or replacement of exterior or interior body panels;
d)  repair or replacement of mounting or attachment

brackets and all other components and attaching hardware
associated with the body of the vehicle; and

e)  cracks or chips in windows if the vehicle will not pass
a safety inspection.

3.  The determination of whether a specific repair is
cosmetic shall be made by the Administrator of the Motor
Vehicle Enforcement Division.

B.  "Collision estimating guide recognized by the Motor
Vehicle Enforcement Division" means the current edition of the:

1.  Mitchell Collision Estimating Guide;
2.  Motor Estimating Guide;
3.  Delmar Auto Series Complete Automotive Estimating;
4.  CCC Autobody Systems EZEst Software;
5.  ADP Collision Estimating Services; or
6.  an equivalent estimating guide recognized by the

industry.
C.  For purposes of Section 41-1a-1002, the determination

of whether a vehicle is seven years old or older is made by
subtracting the model year of the vehicle from the current
calendar year.

R873-22M-25.  Written Notification of a Salvage Certificate
or Branded Title Pursuant to Utah Code Ann. Section 41-1a-
1004.

A.  The Motor Vehicle Division shall brand a vehicle's title
if, at the time of initial registration or transfer of ownership,
evidence exists that the vehicle is a salvage vehicle.

B.  Written notification that a vehicle has been issued a
salvage certificate or branded title shall be made to a
prospective purchaser on a form approved by the Administrator
of the Motor Vehicle Enforcement Division.

C.  The form must clearly and conspicuously disclose that
the vehicle has been issued a salvage certificate or branded title.

D.  The form must be presented to and signed by the
prospective purchaser and the prospective lienholder, if any,
prior to the sale of the vehicle.

E.  If the seller of the vehicle is a dealer, the form must be
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prominently displayed in the lower passenger-side corner of the
windshield for the period of time the vehicle is on display for
sale.

F.  The original disclosure form shall be given to the
purchaser and a copy shall be given to the new lienholder, if
any.  A copy shall be kept on file by the seller for a period of
three years from the date of sale if the seller is a dealer.

R873-22M-26.  Interim Inspections and Repair Standards
Pursuant to Utah Code Ann. Section 41-1a-1002.

A.  Each certified vehicle inspector shall independently
determine:

1.  if one or more interim inspections are required; and
2.  when any required interim inspection shall be made.
B.  A vehicle that is repaired beyond the point of a required

interim inspection prior to that interim inspection may not
receive an unbranded title.

C.  A vehicle is repaired in accordance with Motor Vehicle
Enforcement Division standards if it meets or exceeds the
standards established by the Inter-Industry Conference on Auto
Collision Repair ("I-CAR").

1.  Repairs must be performed in licensed body shops.
2.  All repairs must be certified by an individual who:
a)  owns or is employed by that body shop;
b)  has repaired the vehicle or supervised any repairs he did

not make;
c)  is certified with I-CAR for structural repair and has

either five years experience in repairing structural collision
damage in a licensed body shop, or three years experience in
repairing structural collision damage in a licensed body shop
and an associate degree in the structural repair of an automobile
from an accredited institution; and

d)  completes ten hours of division approved continuing
training in repair of structural collision damage every three
years.

D.  Individuals certifying repairs under Subsection (C)
must be certified with I-CAR by January 1, 1994.

E.  A person who repairs or replaces major damage
identified by a certified vehicle inspector shall keep records of
the repairs made, and the time required to make those repairs,
for a period of three years from the date of repair.

R873-22M-27.  Issuance of Special Group License Plates
Pursuant to Utah Code Ann. Sections 41-1a-418, 41-1a-419,
41-1a-420, and 41-1a-421.

(1)  Except as otherwise provided, a special group license
plate shall consist of a symbol affixed to the left-hand side of the
plate, followed by five characters.  The first four characters shall
be numbers and the fifth shall be a letter.

(2) (a)  Legislature special group license plates shall carry
the letter combination SEN or REP with the number of the
district from which the legislator was elected or appointed.

(b) A state legislator may register a maximum of two
vehicles with Legislature special group license plates.

(c)  Upon leaving office, a legislator may not display the
Legislature special group license plates on any motor vehicle.
Legislators not reelected to office may not display the
Legislature special group license plates after December 31 of the
election year.

(3) (a)  United States Congress special group license plates
shall carry, in the case of representatives, the letter combination
HR, followed by the number of the district from which the
representative was elected or appointed, or, in the case of
senators, USS 1 or USS 2, signifying the senior and junior
senators.

(b)  Upon leaving office, a member of Congress may not
display United States Congress special group license plates on
any motor vehicle.  A member of Congress not reelected to
office may not display United States Congress special group

license plates after December 31 of the election year.
(4)  Survivor of the Japanese attack on Pearl Harbor special

group license plates may be issued to qualified U.S. military
veterans who:

(a) provide a copy of their discharge papers, notice of
separation, or other government issued document acceptable to
the division verifying dates and locations of active service; or

(b)  present evidence of membership in the Pearl Harbor
Survivors Association.

(5)  Former prisoner of war special group license plates
shall be issued to qualified U.S. military veterans who provide
a copy of their discharge papers, notice of separation, or other
government issued document acceptable to the division
indicating that the veteran was classified as a prisoner of war.

(6)  Recipient of a purple heart special group license plates
shall be issued to qualified U.S. military veterans who:

(a)  provide a copy of their discharge papers, notice of
separation, or other government issued document acceptable to
the division indicating the veteran was awarded the purple heart;
or

(b)  present evidence of current membership in the Military
Order of the Purple Heart.

(7)  An applicant for a National Guard special group
license plate must present a current military identification card
that shows active membership in the Utah National Guard.

(8)  The issuance, renewal, surrender, and design of
disability special group license plates and windshield placards
shall be subject to the provisions of the federal Uniform System
for Parking for Persons with Disabilities, 23 C.F.R. Ch. 11,
Subch. B, Pt. 1235.2 (1991), which is adopted and incorporated
by reference.

(9) (a)  An applicant for a licensed amateur radio operator
special group license plate shall present a current Federal
Communication Commission (FCC) license.

(b)  The license plate number for a licensed amateur radio
operator special group license plate shall be the same
combination of alpha and numeric characters that comprise the
FCC assigned radio call letters of the licensed operator.

(c)  Only one set of licensed amateur radio operator special
group license plates may be issued per FCC license.

(10)  A farm truck special group license plate may be
issued for a vehicle that is qualified to register as a farm truck
under Section 41-1a-1206.

(11) (a)  To qualify for a firefighter special group license
plate, an applicant must present one of the following:

(i) evidence indicating the applicant has a current
membership in the Utah Firefighters' Association;

(ii) an official identification card issued by the firefighting
entity identifying the applicant as an employee or volunteer of
that firefighting entity;

(iii)  a letter on letterhead of the firefighting entity, or the
municipality or county in which the firefighting entity is
located, identifying the applicant as an employee or volunteer of
that firefighting entity; or

(iv) a letter on letterhead from a firefighting entity, or the
municipality or county in which the firefighting entity is
located, identifying the applicant as a retired firefighter, whether
employed or volunteer, of that firefighting entity.

(b)  The division shall revoke a firefighter special group
license plate issued under Section 41-1a-418 upon receipt of
written notification from the head of a firefighting entity
indicating:

(i)  the name of the individual whose license plate is
revoked;

(ii)  the license plate number that is revoked;
(iii)  the reason the license plate is revoked; and
(iv)  that the firefighting entity has notified the individual

described in Subsection (11)(b)(i) that the license plate will be
revoked.
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(12)  An individual who no longer qualifies for the
particular special group license plate may not display that
special group license plate on any motor vehicle and must
reregister the vehicle and obtain new license plates.

R873-22M-28.  Option to Exchange Horseless Carriage
License Plates Issued Prior to July 1, 1992, Pursuant to Utah
Code Ann. Section 41-1a-419.

The registered owner of a vehicle that is forty years old or
older and for which a horseless carriage license plate was issued
prior to July 1, 1992, may exchange that plate at no charge for
a vintage vehicle special group license plate issued after July 1,
1992.

R873-22M-29.  Removable Windshield Placards Pursuant to
Utah Code Ann. Section 41-1a-420.

(1)  A removable windshield placard is a two-sided placard,
renewable on an annual basis, which includes on each side:

(a)  the International Symbol of Access, the wheelchair
symbol adopted by Rehabilitation International in 1969, which
is at least three inches in height, is centered on the placard, and
is white on a blue background;

(b)  an identification number;
(c)  a date of expiration which is one year from the later of

the initial issuance of the placard or the most recent renewal of
the placard; and

(d)  a facsimile of the Great Seal of the State of Utah.
(2)  Upon application, a removable windshield placard

shall be issued to a person with a disability which limits or
impairs ability to walk or for a vehicle that is used by an
organization primarily to transport persons with disabilities that
limit or impair their ability to walk.

(a)  The definition of the phrase "persons with disabilities
which limit or impair the ability to walk" shall be identical to the
definition of that phrase in Uniform System for Handicapped
Parking, 58 Fed. Reg. 10328, 10329 (1991).

(b)  An applicant for a removable windshield placard shall
present a licensed physician's certification upon initial
application, stating that the applicant has a permanent disability
which limits or impairs ability to walk, or sign an affidavit
attesting that the vehicle is used by an organization primarily for
the transportation of persons with disabilities that limit or impair
their ability to walk.

(c)  A physician's certification is not required for renewal
of a removable windshield placard.

(d)  The Tax Commission may, on a case by case basis,
issue a removable windshield placard to persons with disabilities
other than disabilities which limit or impair the ability to walk.

(e)  The original and one additional removable windshield
placard shall be issued free of charge.  Replacement placards,
for placards that are lost or destroyed, shall be issued for a fee.

(3)  A temporary removable windshield placard is a two-
sided placard, issued on a temporary basis, which includes on
each side:

(a)  the International Symbol of Access, the wheelchair
symbol adopted by Rehabilitation International in 1969, which
is at least three inches in height, is centered on the placard, and
is white on a red background;

(b)  an identification number;
(c)  a date of expiration not to exceed six months from the

date of issuance; and
(d)  a facsimile of the Great Seal of the State of Utah.
(4)  Upon application, a temporary removable windshield

placard shall be issued.
(a)  The application must be accompanied by the

certification of a licensed physician that the applicant meets the
definition of a person with a disability which limits or impairs
ability to walk.  The certification shall include the period of time
that the physician determines the applicant will have the

disability, not to exceed six months.
(b)  Applications for renewal of a temporary removable

windshield placard shall be supported by a licensed physician's
certification of the applicant's disability dated within the
previous three months.

(c)  The Tax Commission may, on a case by case basis,
issue a temporary removable windshield placard to persons with
disabilities other than disabilities which limit or impair the
ability to walk.

(d)  The original and one additional temporary removable
windshield placard shall be issued free of charge.  Replacement
placards, for placards that are lost or destroyed, shall be issued
for a fee.

(5)  Any placard, whether permanent or temporary, shall be
hung from the rearview mirror so that it may be viewed from the
front and rear of any vehicle utilizing a parking space reserved
for persons with disabilities.  If there is no rearview mirror, the
placard shall be clearly displayed on the dashboard of the
vehicle.  The placard shall not be displayed when the vehicle is
moving.

R873-22M-30.  Standards for Issuance of Original Issue
License Plates Pursuant to Utah Code Ann. Section 41-1a-
416.

A.  "Series" means the general alpha-numeric sequence
from which plate numbers are assigned.

B.  An original issue license plate is unique and does not
conflict with existing plate series in the state if the particular
plate number is not currently registered or displayed on the
motor vehicle master file record.

R873-22M-31.  Determination of Special Interest Vehicle
Pursuant to Utah Code Ann. Section 41-1a-102.

A.  The division shall maintain a list of all vehicles
currently eligible for classification as special interest vehicles.

1.  A request for the classification of a vehicle as a special
interest vehicle shall be approved if the vehicle is on the list.

2.  If a vehicle not on the list qualifies for classification as
a special interest vehicle pursuant to Section 41-1a-102, the
division director shall add that vehicle to the list.

R873-22M-32.  Rescinding Dismantling Permit Pursuant to
Utah Code Ann. Section 41-1a-1010.

A.  For purposes of Section 41-1a-1010, a Utah certificate
of title does not include a salvage certificate, an Affidavit of
Facts, or Tax Commission form TC-839, Certificate of Sale.

B.  An applicant with a vehicle eligible for retitling under
Section 41-1a-1010 shall receive a title consistent with the title
of the vehicle at the time of application for a permit to
dismantle.

R873-22M-33.  Private Institution of Higher Education
Pursuant to Utah Code Ann. Section 41-1a-422.

(1)  "Private institution of higher education" means a
private institution that is accredited pursuant to Section 41-1a-
422 and that issues a standard collegiate degree.

(2)  "Standard collegiate degree" means an associate,
bachelor's, master's, or doctorate degree.

R873-22M-34. Rule for Denial of Personalized Plate
Requests Pursuant to Utah Code Ann. Sections 41-1a-104
and 41-1a-411.

(1)  The personalized plate is a non-public forum. Nothing
in the issuance of a personalized plate creates a designated or
limited public forum. The presence of a personalized plate on a
vehicle does not make the plate a traditional public forum.

(2)  Pursuant to Section 41-1a-411(2), the division may not
issue personalized license plates in the following formats:

(a)  Combination of letters, words, or numbers with any
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connotation that is vulgar, derogatory, profane, or obscene.
(b)  Combinations of letters, words, or numbers that

connote breasts, genitalia, pubic area, buttocks, or relate to
sexual and eliminatory functions. Additionally, "69" formats are
prohibited unless used in a combination with the vehicle make,
model, style, type, or commonly used or readily understood
abbreviations of those terms, for example, "69 CHEV."

(c)  Combinations of letters, words, or numbers that
connote:

(i)  any intoxicant or any illicit narcotic or drug;
(ii)  the sale, use, seller, purveyor, or user of any intoxicant

or any illicit narcotic or drug; or
(iii)  the physiological or mental state produced by any

intoxicant or any illicit narcotic or drug.
(d)  Combinations of letters, words, or numbers that

express contempt, ridicule, or superiority of a race, religion,
deity, ethnic heritage, gender, or political affiliation.

(e)(i)  Combinations of letters, words, or numbers that
express affiliations or actions that may be construed to suggest
endangerment to the public welfare.

(ii)  Examples of letters, words, or numbers described in
Subsection (2)(e)(i) include words, signs, or symbols that
represent:

(A)  illegal activity;
(B)  organized crime associations; or
(C)  gang or gang terminology.
(iii)  The division shall consult with local, state, and

national law enforcement agencies to establish criteria to
determine whether a combination of letters, words, or numbers
express affiliations or actions that may be construed to suggest
endangerment to the public welfare.

(3)  If the division denies a requested combination, the
applicant may request a review of the denial, in writing, within
15 days from the date of notification. The request must be
directed to the Director of the Motor Vehicle Division and
should include a detailed statement of the reasons why the
applicant believes the requested license plates are not offensive
or misleading.

(4)  The director shall review the format for connotations
that may reasonably be detected through linguistic, numerical,
or phonetic modes of communication. The review may include:

(a)  translation from foreign languages;
(b)  an upside down or reverse reading of the requested

format; and
(c)  the use of references such as dictionaries or glossaries

of slang, foreign language, or drug terms.
(5)  The director shall consider the applicant's declared

definition of the format, if provided.
(6)  If the requested format is rejected by the director, the

division shall notify the applicant in writing of the right to
appeal the decision through the appeals process outlined in Tax
Commission rule R861-1A-22.

(7)  If, after issuance of a personalized license plate, the
commission becomes aware through written complaint that the
format may be prohibited under Subsection R873-22M-34(1),
the division shall again review the format.

(8)  If the division determines pursuant to Subsection
R873-22M-34 (2) that the issued format is prohibited, the holder
of the plates shall be notified in writing and directed to
surrender the plates. This determination is subject to the review
and appeal procedures outlined in Subsections (3) through (7).

(9)  A holder required to surrender license plates shall be
issued a refund for the amount of the personalized license plate
application fee and for the prorated amount of the personalized
license plate annual renewal fee, or shall be allowed to apply for
replacement personalized license plates at no additional cost.

(10)  If the holder of plates found to be prohibited fails to
voluntarily surrender the plates within 30 days after the mailing
of the notice of the division's final decision that the format is

prohibited, the division shall cancel the personalized license
plates and suspend the vehicle registration.

R873-22M-35.  Reissuance of Personalized License Plates
Pursuant to Utah Code Ann. Sections 41-1a-413 and 41-1a-
1211.

A.  If a person who has been issued personalized license
plates fails to renew the personalized license plates within six
months of the plates' expiration, the license plates shall be
deemed to be surrendered to the division and the division may
reissue the personalized license plates to a new requestor.

R873-22M-36.  Access to Protected Motor Vehicle Records
Pursuant to Utah Code Ann. Section 41-1a-116.

A.  "Advisory notice" means:
1.  notices from vehicle manufacturers, the manufacturers'

authorized representative, or government entities regarding
information that is pertinent to the safety of vehicle owners or
occupants; and

2.  statutory notices required by Sections 38-2-4 and 72-9-
603 or by other state or federal law directing a party to mail a
notice to a vehicle owner at the owner's last known address as
shown on Motor Vehicle Division records.

B.  Telephone accounts.
1.  Public records may be released by phone to any person

who has established a telephone account pursuant to Section 41-
1a-116 (7).

2.  A person who is authorized to access protected records
must submit a written request in person, by mail, or by facsimile
to the Motor Vehicle Division.  Protected records may be
released by phone to a person who has established a telephone
account only under the following conditions:

a)  The applicant for a telephone account must complete an
application form prescribed by the Commission annually.

b)  Protected records may be released by phone to private
investigators, tow truck operators or vehicle mechanics who are
licensed to conduct business in that capacity by the appropriate
state or local authority.

c)  Towers and mechanics are entitled to access protected
records only for the purpose of making statutory notification of
the owner at the last known address according to motor vehicle
records.  Prior to release of the information, the tower or
mechanic must deliver or fax to the Motor Vehicle Division a
copy of the work order or other evidence of a possessory lien on
the vehicle.  The lien claim must arise under a statute that
requires notification of the vehicle owner at the owner's last
known address according to state motor vehicle records.

C.  An authorized agent of an individual allowed access to
protected records under Section 41-1a-116 must evidence a
signed statement indicating that he is acting as an authorized
representative and the extent of that representative authority.

D.  Utah law governs only the release of Utah motor
vehicle records.  The Motor Vehicle Division shall not release
out-of-state motor vehicle registration information.

R873-22M-37.  Standard Issue License Plates Pursuant to
Utah Code Ann. Sections 41-1a-402 and 41-1a-1211.

A.  In the absence of a designation of one of the standard
issue license plates at the time of the license plate transaction,
the license plate provided shall be the statehood centennial
license plate.

B.  Any exchange of one type of standard issue license
plate for the other type of standard issue license plate shall be
subject to the plate replacement fee provided in Section 41-1a-
1211.

R873-22M-40.  Age of Vehicle for Purposes of Safety
Inspection Pursuant to Utah Code Ann. Section 53-8-205.

A.  The age of a vehicle, for purposes of determining the
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frequency of the safety inspection required under Section 53-8-
205, shall be determined by subtracting the vehicle model year
from the current calendar year.

R873-22M-41.  Issuance of Salvage Certificate in Certain
Circumstances Pursuant to Utah Code Ann. Section 41-1a-
1005.

(1)  Subject to Subsection (3), an insurance company shall
receive a salvage certificate in the insurance company's name if
the insurance company provides the commission:

(a)  evidence that the insurance company has declared a
particular vehicle a salvage vehicle;

(b)  a copy of the check issued to the registered owner of
the vehicle; and

(c)  a copy of at least two letters the insurance company has
mailed to the registered owner of the vehicle requesting:

(i)  in the case of an insurance company that has not
received a certificate of title from the registered owner of the
vehicle, a copy of the certificate of title or other evidence of
ownership; or

(ii)  in the case of an insurance company that has received
an improperly endorsed certificate of title from the registered
owner of the vehicle, correction of the improperly endorsed
certificate of title.

(2)  The information described in Subsection (1) shall
accompany the Application for Utah Title.

(3)  If the requirements of Subsections (1) and (2) are
satisfied, the Motor Vehicle Division shall issue a salvage
certificate to an insurance company:

(a)  in the case of an insurance company that has not
received a certificate of title from the registered owner of the
vehicle, no sooner than 30 days from the settlement of the loss;
or

(b)  in the case of an insurance company that has received
an improperly endorsed certificate of title from the registered
owner of the vehicle, no sooner than 30 days from the insurance
company's receipt of an improperly endorsed certificate of title.

KEY:  taxation, motor vehicles, aircraft, license plates
June 27, 2008 41-1a-102
Notice of Continuation March 12, 2007 41-1a-104

41-1a-108
41-1a-116
41-1a-211
41-1a-215
41-1a-214
41-1a-401
41-1a-402
41-1a-411
41-1a-413
41-1a-414
41-1a-416
41-1a-418
41-1a-419
41-1a-420
41-1a-421
41-1a-422
41-1a-522
41-1a-701

41-1a-1001
41-1a-1002
41-1a-1004
41-1a-1005
41-1a-1009

through
41-1a-1011
41-1a-1101
41-1a-1209
41-1a-1211

41-1a-1220
41-6-44

53-8-205
59-12-104

59-2-103
72-10-109 through 72-10-112

72-10-102
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R877.  Tax Commission, Motor Vehicle Enforcement.
R877-23V.  Motor Vehicle Enforcement.
R877-23V-3.  Salesperson Licensed For One Dealer Only
Pursuant to Utah Code Ann. Section 41-3-202.

A.  The holder of a dealer's license may not hold an
additional license to engage in the activities of a salesperson for
another dealer.

B.  The requirement that a salesperson may be licensed
with only one dealer at a time does not preclude dealership
owners from being no-fee salespersons for their own
dealerships.

R877-23V-5.  Temporary Motor Vehicle Registration
Permits and Extension Permits Issued by Dealers Pursuant
to Utah Code Ann. Section 41-3-302.

(1)  Every dealer desiring to issue temporary permits for the
operation of motor vehicles shall make application to the Motor
Vehicle Enforcement Division.  If the privilege is extended, the
dealer will receive a series of permits, consecutively numbered.
The numbers shall be recorded by the division and charged to
the dealer.

(2)  If a vehicle purchaser requests a temporary permit, the
dealer shall issue no more than one temporary registration
permit, in numerical sequence, for each motor vehicle sold.

(3) The expiration date on the original permit shall be
legible from a distance of 30 feet.

(4)  The permit shall be displayed at the rear of the motor
vehicle, in a place where the printed information on the permit
and the expiration date may be easily seen.

(5)  Temporary permits must not be placed in rear windows
or permit holders with less than seventy percent light
transparency.

(a)  If a permit holder is used, it must not cover any of the
printed information on the permit, including the expiration date.

(b)  If a license plate frame is used in conjunction with a
permit holder, it must not cover any printed information or
expiration date on the permit.

(c)  Temporary permits must be protected from exposure to
the weather and conditions that would render them illegible.

(6)  If a temporary permit is filled out incorrectly, the sale
of the vehicle is rescinded, or for some other reason the permit
is unusable, the dealer must return the permit to the Motor
Vehicle Enforcement Division, together with the stub, and it
will not be considered issued.  If the permit is placed on a
vehicle and the sale has not been rescinded, the permit will be
considered issued and the dealer is liable for the registration fee
for the vehicle together with any applicable penalties.

(7) A dealer's temporary permits may be audited at any time
and the dealer required to pay for all outstanding permits. The
registration fee charged will be for a passenger car unless the
dealer is licensed to sell only motorcycles or small trailers.

(a)  If the dealer's records indicate that the permit was
issued for a vehicle other than that for which the dealer was
billed, the dealer must submit the proper fee and penalty.

(b)  If the records disclose that the permit was cleared
properly, the dealer must furnish the license number of the
vehicle for which the permit was issued and the date of issue.

(c)  A dealer shall resolve any outstanding permit billings
by payment of fees and penalties or by reconciling the permits
before any additional permits will be issued to the dealer. This
action will not be construed to be a cancellation of a dealer's
privilege of issuing temporary permits, but merely a function of
the division's routine audit and billing procedure.

(8)  The dealer shall keep a written record in numerical
sequence of every temporary registration permit issued.  This
record shall include all of the following information:

(a)  the name and address of the person or firm to whom the
permit is issued;

(b)  a description of the motor vehicle for which it was

issued, including year, make, model, and identification number;
(c)  date of issue;
(d)  license number;
(e)  in the case of a commercial vehicle, the gross laden

weight for which it was issued.
(9)  In exceptional circumstances a dealer as agent for the

division may issue an additional temporary permit for a vehicle
by following the procedures outlined below:

(a)  The dealer must contact the division and request an
extension permit for a particular vehicle.  If the request is
denied, no extension permit will be issued.

(b)  If the extension permit is approved, the division shall
issue the dealer an approval number.  This number must be
recorded by the dealer in its temporary permit record and on the
permit and stub in the space provided for the license number.
The space provided on the permit and stub for the dealer name
must be completed with the words "State Tax Commission" and
the dealer's license number.  The remainder of the permit and
stub will be completed as usual.

(c)  The dealer must return the permit stub to the division
within 45 days from the date it is issued.

(d)  A dealer may not issue an extension permit if it is
determined that the dealer has been granted extensions for more
than 2% of the permits issued to the dealership during the past
three months.  This percentage is calculated by dividing the
number of extensions granted the dealer during the past three
months by the permits issued by the dealer during the past three
months.

(10)  All extension permits issued by dealers under this rule
are considered issued by the division.

(11)  When a motor vehicle is sold for registration in
another state, the stub portion of the temporary permit shall be
filed with the division within ten days from the date of issue,
accompanied by the required fee.  The sale must be reported in
the dealer's monthly report of sale required by Section 41-3-
301(2)(b).  If the permit stub and the required fee are not
postmarked or received by the division within 45 days, a penalty
equal to the required fee shall be collected pursuant to Section
41-3-302.

(12) The temporary registration card, attached to the
temporary permit, must be detached and given to the customer
at the time the temporary permit is issued.  This temporary
registration card must be kept in the vehicle while the temporary
permit is displayed.

R877-23V-6.  Issuance of In-Transit Permits Pursuant to
Utah Code Ann. Section 41-3-305.

A.  Transported semitractors are piggy-backed when all of
the semitractors being transported are touching the ground.

B.  In-transit permits may not be issued for loaded motor
vehicles over 12,000 pounds gross laden weight.

C.  Each piggy-backed vehicle must have a separate in-
transit permit or be properly registered for operation in Utah.

D.  A semitractor hauling unlicensed trailers must obtain
an in-transit permit for any trailer in contact with the ground.

R877-23V-7.  Misleading Advertising Pursuant to Utah Code
Ann. Section 41-3-210.

Violation of any of the following standards of practice for
the advertising and selling of motor vehicles is a violation of
Section 41-3-210.

(1)  Accuracy.  Any advertised statements and offers about
a vehicle as to year, make, model, type, condition, equipment,
price, trade-in-allowance, terms, and so forth, shall be clearly set
forth and based upon facts.

(2)  Bait.  Bait advertising and selling practices may not be
used.  A vehicle advertised at a specific price shall be in the
possession of the advertiser at the address given.  It shall be
willingly shown, demonstrated and sold, or, in the case of a new
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vehicle floor model, orders shall be taken for future delivery of
the identical model at the advertised price and terms.  If sold, the
advertiser shall, upon request of any prospective purchaser,
peace officer, or employee of the division, show sales records of
the advertised vehicle.

(3)(a)(i)  Price.  When the price of a vehicle is quoted, the
vehicle shall be clearly identified as to make, year, model and if
new or used.  Except as provided in Subsection (3)(a)(ii), the
advertised price must include all charges that the customer must
pay for the vehicle, including freight or destination charges,
dealer preparation, dealer handling, and additional dealer profit.

(ii)  The following fees are not required to be included in
the advertised price that the customer must pay for the vehicle:

(A)  dealer document service fees;
(B)  if optional, undercoating or rustproofing fees; and
(C)  sales tax, or titling and registration fees required by the

state or a county.
(b)  In addition to other advertisements, this pertains to

price statements such as "$..... Buys".
(c)  When "list", "sticker", or words of similar import are

used in an advertisement, they may refer only to the
manufacturer's suggested retail price.  If a supplementary price
sticker is used, the advertised price must include all items listed
on the supplementary sticker.

(d)  If the customer requests and receives a temporary
permit, the temporary permit fee need not be included in the
advertised price.  Documentation fees are not required by the
state or counties.

(4)  Savings and Discount Claims.  Because the intrinsic
value of a used vehicle is difficult to establish, specific claims
of savings may not be used in an advertisement.  This includes
statements such as, "Was priced at $....., now priced at $......

(a)  The word "wholesale" may not be used in retail
automobile advertising.

(b)  When an automotive advertisement contains an offer
of a discount on a new vehicle, the amount of the discount must
be stated by reference to the manufacturer's suggested retail
price of the vehicle.

(5)  Down Payments.  The amount of the down payment
may not be stated in a manner that suggests that it is the selling
price of the vehicle.  If an advertisement states "You can buy
with no money down", or terms of similar import, the customer
must be able to leave the dealership with the vehicle without
making any outlay of money.

(6)  Trade-in Allowance.  Statements representing that no
other dealer grants greater allowances for trade-ins may not be
used.  A specific trade-in amount or range of trade-in amounts
may not be used in advertising.

(7)  Finance.  The phrases, "no finance charge", "no
carrying charge", or similar expressions may not be used when
there is a charge for placing the transaction on a time payment
basis.  Statements representing or implying that no prospective
credit purchaser will be rejected because of inability to qualify
for credit may not be used.

(8)  Unpaid Balance and Repossessions.  The term
"repossessed" may be used only to describe vehicles that have
actually been repossessed from a purchaser.  Advertisers
offering repossessed vehicles for sale may be required to offer
proof of those repossessions.  The unpaid balance shall be the
full selling price unless otherwise stated.

(9)  Current Used.  When a used motor vehicle, as defined
by Section 41-3-102, of a current series is advertised, the first
line of the advertisement must contain the word "used" or the
text must clearly indicate that the vehicle offered is used.

(10)  Demonstrators, Executives' and Officials' Cars.
(a)  "Demonstrator" means a vehicle that has never been

sold or leased to a member of the public.
(b)  Demonstrator vehicles include vehicles used by new

vehicle dealers or their personnel for demonstrating performance

ability but not vehicles purchased or leased by dealers or their
personnel and used as their personal vehicles.

(c)  A demonstrator vehicle may be advertised for sale only
by a dealer franchised for the sale of that make of new vehicle.

(d)  An executive's or official's vehicle shall have been
used exclusively by an executive of the dealer's franchising
manufacturer or distributor, or by an executive of the franchised
dealership.  These vehicles may not have been sold or leased to
a member of the public prior to the appearance of the
advertisement.

(e)  Demonstrator's, executive's and official's vehicles shall
be clearly and prominently advertised as such.  Advertisements
shall include the year, make, and model of the vehicle offered
for sale.

(11)  Taxi-cabs, Police, Sheriff, and Highway Patrol
Vehicles.  Taxi-cabs, police, sheriff, and highway patrol
vehicles shall be so identified.  These vehicles may not be
described by an ambiguous term such as "commercial".

(12)  Mileage Statements.  When an advertisement quotes
the number of miles or a range of miles a vehicle has been
driven, the licensee must have written evidence that the vehicle
has not been operated in excess of the advertised mileage.

(a)  The evidence required by this section shall be the
properly completed odometer statement required by Section 41-
1a-902.

(b)  If a licensee chooses to advertise specific mileage or a
range of miles a vehicle has been driven, the licensee shall upon
request of any prospective purchaser, peace officer, or employee
of the division produce all documents in its possession
pertaining to that vehicle so that the mileage can be readily
verified.

(13)  Underselling Claims.  Unsupported underselling
claims may not be used.  Underselling claims include the
following:  "our prices are guaranteed lower than elsewhere",
"money refunded if you can duplicate our values", "we
guarantee to sell for less", "we sell for less", "we purchase
vehicles for less so we can sell them for less", "highest trade-in
allowance", "we give $300 more in trade than any other
dealers".  Evidence of supported underselling claims must be
contained in the advertisement.

(14)  Would You Take $......  Use of cards, circulars, or
other advertising containing such offers as "would you take
$....., if I could get you $..... for your car", may not be used.

(15)  Free.  "Free" may be used in advertising only when
the advertiser is offering an unconditional gift.  If receipt of the
merchandise or service is conditional on a purchase the
following conditions must be satisfied:

(a)  The normal price of the merchandise or service to be
purchased may not have been increased nor its quantity reduced;

(b)  The advertiser must disclose this condition clearly and
conspicuously together with the offer and not by placing an
asterisk or symbol next to the word "free" and then referring to
the condition in a footnote; and

(c)  The offer must be temporary.  For purposes of this
subsection, "temporary" means that the offer is made for no
more than 30 days during any 12-month period.

(16)  Driving Trial.  A free driving trial means that the
purchaser may drive the vehicle during the trial period and
return it to the dealer within the specified period and obtain a
refund of all moneys, signed agreements, or other considerations
deposited and a return of any vehicle traded in. The exact terms
and conditions of the free driving trial shall be set forth in
writing and a copy given to the purchaser at the time of the sale.

(17)  Guaranteed.  When words such as "guarantee",
"warranty", or other terms implying protection are used in
advertising, an explanation of the time and coverage of the
guarantee or warranty shall be given in clear and concise
language.  The purchaser shall be provided with a written
document stating the specific terms and coverage.
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(18)  Name Your Own Deal.  Statements such as "write
your own deal", "name your own price", "name your own
monthly payments", "appraise your own vehicle", and phrases
of similar import may not be used.

(19)  Disclosure of Material Facts.  Disclosures of material
facts that are contained in advertisements and that involve types
of vehicles and transactions shall be made in a clear and
conspicuous manner.

(a)  Factors to be taken into consideration include
advertisement layout, headlines, illustrations, type size, contrast,
crawl speed and editing.

(b)  Fine print, and mouse print are not acceptable methods
of disclosing material facts.

(c)  The disclosure must be made in a typeface and point
size comparable to the typeface and point size of the text used
throughout the body of the advertisement.

(d)  An asterisk may be used to give additional information
about a word or term, however, asterisks or other reference
symbols may not be used as a means of contradicting or
substantially changing the meaning of any advertising
statements.

(20)  Lease.  When an advertisement relates to a lease, the
advertisement must make it readily apparent that the transaction
advertised is a lease.

(a)  The word "lease" must appear in a prominent position
in the advertisement in a typeface and point size comparable to
the largest text used to directly advertise the vehicle.

(b)  Statements that do not use the term "lease" do not
constitute adequate disclosure of a lease.

(c)  Lease advertisements may not contain the phrase "no
down payment" or words of similar import if an outlay of money
is required to lease the vehicle.

(d)  Lease terms that are not available to the general public
may not be included in advertisements directed at the general
public.

(e)  Limitations and qualifications applicable to the lease
terms advertised shall be clearly and conspicuously disclosed.

(21)  Television Disclosures.  A disclosure appearing in
television advertisements must clearly and conspicuously feature
all necessary information in a manner that can be read and
understood if type is used, or that can be heard and understood
if audio is used.  Fine print and mouse print do not constitute
clear and conspicuous disclosure.

(22)  Invoice or Cost.  The terms "invoice" or "factory
invoice" may be used as long as the dealer is willing to show the
factory invoice to the prospective buyer.  The term "cost" may
not be used.

(23)  Rebate Offers.  "Rebate", "cash rebate", or similar
terms may be used only when it is clearly and conspicuously
stated who is offering the rebate.

(24)  Buy-down Interest Rates.  No buy-down interest rate
may be advertised unless the dealer discloses the amount of
dealer contribution and states that the contribution by the
dealership may increase the negotiated price of the vehicle.

(25)  Special Status of Dealership.  An automotive
advertisement may not falsely imply that the dealer has a special
sponsorship, approval status, affiliation, or connection with the
manufacturer that is greater or more direct than any other like
dealer.

(26)  Price Equaling.  An advertisement that expresses a
policy of matching or bettering competitor's prices shall fully
disclose any conditions that apply and specify the evidence a
consumer must present to take advantage of the offer.  The
evidence requirement may not place an unreasonable burden on
the consumer by, for example requiring the consumer to produce
a signed contract from another dealer or to find a vehicle with
the identical features.

(27)  Van Conversion Advertisements.  A dealer may
advertise a modified vehicle using the conversion firm's name

and may refer to the chassis manufacturer in a less prominent
manner, but may not advertise a modified vehicle solely by a
chassis manufacturer's name unless enfranchised to sell that
make of vehicle.

(28)  Auction.  "Auction" or "auction special" and other
terms of similar import may be used only in connection with
vehicles offered or sold at a bona fide auction.

(29)  Layout and Type Size.  The layout, headlines,
illustrations, or type size of a printed advertisement and the
broadcast words or pictures of radio or television advertisements
may not convey or permit an erroneous or misleading
impression as to which vehicle or vehicles are offered at
featured prices.

(a)  When an advertisement contains a picture of a vehicle
along with a quoted price, the vehicle pictured must be the exact
model with identical options and accessories as the vehicle
advertised.

(b)  No advertised offer, expression, or display of price,
terms, down payment, trade-in allowances, cash difference,
savings, or other material terms may be misleading and any
necessary qualifications shall be clearly, conspicuously, and
accurately set forth to prevent misunderstanding.

(c)  Qualifying terms and phrases shall be clearly,
conspicuously, and accurately set forth as follows:

(i)  in bold print and in type of a size that is capable of
being read without unreasonable extra effort;

(ii)  in terms that are understandable to the buying public;
and

(iii)  in close proximity to the qualified representation and
not separated or buried by asterisk in some other part of the
advertisement.

R877-23V-8.  Signs and Identification Pursuant to Utah
Code Ann. Section 41-3-105.

(1)  Every dealer, dismantler, manufacturer,
remanufacturer, transporter, crusher, and body shop must post
a sign at its principal place of business.

(2)  The sign required under Subsection (1) shall:
(a)  plainly display in a permanent manner the name under

which the business is licensed;
(b)  be at least 24 square feet in size, unless required

otherwise, in writing, by a government entity; and
(c)  be painted on the building, attached to the building

with nails or bolts, or affixed to posts that have been securely
anchored in the ground.

(3)  A similar sign must be conspicuously posted at each
additional place of business and must show, in addition, the
address of the principal place of business.  All signs must
remain posted at each place of business and on the office.  If the
office is not located at the site on which the motor vehicles are
displayed or offered for sale or exchange, the bonded dealer
number, dismantler number, or manufacturer number must also
be conspicuously displayed either on the sign or on the building.

(4)  If the additional place of business is an auto show or
similar business that will conduct business for ten days or less,
the sign need only show the licensee's name as licensed by the
division and be of a size that reasonably identifies the licensee.

(5)  No place of business may be operated under a name
other than that by which the licensee is licensed by the division.
No sign may be posted at a place of business that shows a
business name other than the one licensed by the division or
gives the impression that the business is other than the one
licensed by the division.  However, a sign containing a variation
of the licensee's name, if a variation of the licensee's name is
required by a manufacturer in writing, may be posted as long as
the sign containing the licensed name is more prominent.

(6)  Documents submitted by a licensee to a government
entity shall be identified only by the name under which the
licensee is licensed by the division.  All documents used by the
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licensee to promote or transact a sale or lease of a vehicle shall
identify that licensee only by the name under which the licensee
is licensed with the division.

R877-23V-10.  Uniform Vehicle Identification Numbering
System for Licensed Manufacturers Pursuant to Utah Code
Ann. Section 41-3-202.

A.  Except as provided in subsection (B), all manufacturers
of motor vehicles licensed under Section 41-3-202 shall comply
with the National Highway Traffic and Safety Administration's
Standard No. 115, 49 C.F.R. Section 571.115 (1992), regarding
17-character vehicle identification number (VIN) requirements.

B.  Manufacturers involved only in the second stage of a
multi-stage vehicle are not required to comply with subsection
(A) if the manufacturer of the first stage has complied with
subsection (A).

R877-23V-11.  License Information Update Pursuant to Utah
Code Ann. Section 41-3-201.

A.  Every person licensed under Section 41-3-202 shall
notify the Motor Vehicle Enforcement Division (division)
immediately of any change in ownership, address, or
circumstance relating to its fitness to be licensed.

B.  The division may request the licensee to review
information contained in the division's files and notify the
division of any corrections that must be made.

R877-23V-12.  Documents Required Prior to Issue of a
License Pursuant to Utah Code Ann. Section 41-3-105.

A.  The following items must be properly completed and
presented to the Motor Vehicle Enforcement Division (division)
before a license is issued.

1.  New motor vehicle dealer or new motorcycle and small
trailer dealer license:

a)  application for license;
b)  dealer bond in the amount prescribed by Section 41-3-

205;
c)  evidence that a Utah sales tax license has been issued to

the dealership;
d)  franchise verification from the manufacturer of each

make of new motor vehicle to be offered for sale;
e)  picture of the dealership, clearly showing the office,

display space, and required sign;
f)  pictures of the owner, partners, or corporate officers

who will act as no-fee salespersons;
g)  the fee required by Section 41-3-601;
h)  evidence that the place of business has been inspected

by an authorized division employee or agent;
i.  fingerprints of the owner, partners, or corporate officers

who will act as no-fee salespersons, and the fees and waiver
required by the Department of Public Safety for the processing
of fingerprints.

2.  Used motor vehicle dealer or used motorcycle and small
trailer dealer license:

a)  application for license;
b)  dealer bond in the amount prescribed by Section 41-3-

205;
c)  evidence that a Utah sales tax license has been issued to

the dealership;
d)  picture of the dealership, clearly showing the office,

display space, and required sign;
e)  pictures of the owner, partners, or corporate officers

who will act as no-fee salespersons;
f)  the fee required by law;
g)  evidence that the place of business has been inspected

by an authorized division employee or agent;
h)  fingerprints of the owner, partners, or corporate officers

who will act as no-fee salespersons, and the fees and waiver
required by the Department of Public Safety for the processing

of fingerprints.
3.  Manufacturer or remanufacturer license:
a)  application for license;
b)  evidence that the applicant has complied with the

National Highway Traffic and Safety Administration's Motor
Vehicle Safety Standard No. 115, regarding 17 character vehicle
identification number (VIN) requirements;

c)  picture of the principal place of business;
d)  the fee required by Section 41-3-601;
e)  evidence that a Utah sales tax license has been issued to

the manufacturer or remanufacturer;
f)  evidence that the place of business has been inspected

by an authorized division employee or agent.
4.  Transporter license:
a)  application for license;
b)  picture of the principal place of business;
c)  the fee required by Section 41-3-601;
d)  evidence that a Utah sales tax license has been issued

to the transporter;
e)  evidence that the place of business has been inspected

by an authorized division employee or agent.
5.  Dismantler license:
a)  application for license;
b)  evidence that a Utah sales tax license has been issued

for the dismantler;
c)  picture of the principal place of business, clearly

showing the office, sign, and display space;
d)  the fee required by Section 41-3-601;
e)  evidence that the place of business has been inspected

by an authorized division employee or agent.
6.  Crusher license:
a)  application for license;
b)  crusher bond as prescribed in Section 41-3-205;
c)  picture of the principal place of business, clearly

showing the office;
d)  the fee required by Section 41-3-601;
e)  evidence that a Utah sales tax license has been issued

for the crusher;
f)  evidence that the place of business has been inspected

by an authorized division employee or agent.
7.  Salesperson license:
a)  application for license;
b)  picture of the applicant;
c)  fingerprints of the applicant and the fees and waiver

required by the Department of Public Safety for the processing
of fingerprints;

d)  the fee required by Section 41-3-601.
8.  Distributor, factory branch, distributor branch, or

representative license:
a)  application for license;
b)  the fee required by Section 41-3-601.
9.  Body shop license:
a)  application for license;
b)  body shop bond as prescribed in Section 41-3-205;
c)  picture of the principal place of business, clearly

showing the office, sign, and display space;
d)  the fee required by Section 41-3-601;
e)  evidence that a Utah sales tax license has been issued

for the body shop;
f)  evidence that the place of business has been inspected

by an authorized division employee or agent.
10.  New applicants may also be required to attend an

orientation class on motor vehicle laws and motor vehicle
business laws before their license is issued.

R877-23V-14.  Dealer Identification of Fees Associated with
Issuance of Temporary Permits Pursuant to Utah Code Ann.
Sections 41-3-301 and 41-3-302.

(1)  Only fees required by Title 41, Chapter 1a, may be
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identified as state-mandated fees.
(2)  A dealer that charges the purchaser or lessee of a motor

vehicle a fee for preparing or processing any state-mandated
documents or services ("dealer documentary service fees") must,
in addition to the requirements set forth in Subsection (1),
prominently display a sign on the dealer premises in a location
that is readily discernable by all purchasers and lessees.  The
sign shall contain the language set forth in Subsection (2)(a).

(a)  The (dealer documentary service fee) (         ) as set
forth in your contract represents costs and profit to the dealer for
preparing and processing documents and other services related
to the sale or lease of your vehicle.  These fees are not set or
state mandated by state statute or rule.

(b)  The blank in Subsection (2)(a) may be wording
selected by the dealer to describe the fee charged for document
preparation and processing and other services, but must be, in
all cases, the actual wording used in the dealer's contract of sale
or lease agreement.

R877-23V-16.  Replacement or Renewal of Lost or Stolen
Special Plates Pursuant to Utah Code Ann. Section 41-3-507.

A.  A lost or stolen dealer, dismantler, manufacturer,
remanufacturer, or transporter plate may be replaced only after
it has expired.

B.  The replaced special plate shall be included in the
calculation of special plates a dealer may be issued under
Section 41-3-503.

R877-23V-18.  Qualifications for a Salvage Vehicle Buyer
License Pursuant to Utah Code Ann. Section 41-3-202.

A.  An applicant for a salvage vehicle buyer license shall
provide to the division:

1.  evidence that the applicant is licensed in any state as a
motor vehicle dealer, dismantler, or body shop;

2.  a list of any previous motor vehicle related businesses
in which the applicant was involved;

3.  evidence that the applicant has business experience in
buying, selling, or otherwise working with salvage vehicles;

4.  evidence that the applicant understands and complies
with statutes and rules relating to the handling and disposal of
environmental hazardous materials associated with salvage
vehicles under Title 19, Chapter 6, Hazardous Substances; and

5.  evidence that the applicant has complied with the
provisions of Title 41, Chapter 3, Motor Vehicle Business
Regulation Act, or similar laws of another state.

KEY:  taxation, motor vehicles
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R884.  Tax Commission, Property Tax.
R884-24P.  Property Tax.
R884-24P-5.  Abatement or Deferral of Property Taxes of
Indigent Persons Pursuant to Utah Code Ann. Sections 59-2-
1107 through 59-2-1109 and 59-2-1202(5).

A.  "Household income" includes net rents, interest,
retirement income, welfare, social security, and all other sources
of cash income.

B.  Absence from the residence due to vacation,
confinement to hospital, or other similar temporary situation
shall not be deducted from the ten-month residency requirement
of Section 59-2-1109(3)(a)(ii).

C.  Written notification shall be given to any applicant
whose application for abatement or deferral is denied.

R884-24P-7.  Assessment of Mining Properties Pursuant to
Utah Code Ann. Section 59-2-201.

A.  Definitions.
1.  "Allowable costs" means those costs reasonably and

necessarily incurred to own and operate a productive mining
property and bring the minerals or finished product to the
customary or implied point of sale.

a)  Allowable costs include: salaries and wages, payroll
taxes, employee benefits, workers compensation insurance, parts
and supplies, maintenance and repairs, equipment rental, tools,
power, fuels, utilities, water, freight, engineering, drilling,
sampling and assaying, accounting and legal, management,
insurance, taxes (including severance, property, sales/use, and
federal and state income taxes), exempt royalties, waste
disposal, actual or accrued environmental cleanup, reclamation
and remediation, changes in working capital (other than those
caused by increases or decreases in product inventory or other
nontaxable items), and other miscellaneous costs.

b)  For purposes of the discounted cash flow method,
allowable costs shall include expected future capital
expenditures in addition to those items outlined in A.1.a).

c)  For purposes of the capitalized net revenue method,
allowable costs shall include straight- line depreciation of
capital expenditures in addition to those items outlined in
A.1.a).

d)  Allowable costs does not include interest, depletion,
depreciation other than allowed in A.1.c), amortization,
corporate overhead other than allowed in A.1.a), or any
expenses not related to the ownership or operation of the mining
property being valued.

e)  To determine applicable federal and state income taxes,
straight line depreciation, cost depletion, and amortization shall
be used.

2.  "Asset value" means the value arrived at using generally
accepted cost approaches to value.

3.  "Capital expenditure" means the cost of acquiring
property, plant, and equipment used in the productive mining
property operation and includes:

a)  purchase price of an asset and its components;
b)  transportation costs;
c)  installation charges and construction costs; and
d)  sales tax.
4.  "Constant or real dollar basis" means cash flows or net

revenues used in the discounted cash flow or capitalized net
revenue methods, respectively, prepared on a basis where
inflation or deflation are adjusted back to the lien date.  For this
purpose, inflation or deflation shall be determined using the
gross domestic product deflator produced by the Congressional
Budget Office, or long-term inflation forecasts produced by
reputable analysts, other similar sources, or any combination
thereof.

5.  "Discount rate" means the rate that reflects the current
yield requirements of investors purchasing comparable
properties in the mining industry, taking into account the

industry's current and projected market, financial, and economic
conditions.

6. "Economic production" means the ability of the mining
property to profitably produce and sell product, even if that
ability is not being utilized.

7.  "Exempt royalties" means royalties paid to this state or
its political subdivisions, an agency of the federal government,
or an Indian tribe.

8.  "Expected annual production" means the economic
production from a mine for each future year as estimated by an
analysis of the life-of-mine mining plan for the property.

9.  "Fair market value" is as defined in Section 59-2-102.
10.  "Federal and state income taxes" mean regular taxes

based on income computed using the marginal federal and state
income tax rates for each applicable year.

11.  "Implied point of sale" means the point where the
minerals or finished product change hands in the normal course
of business.

12.  "Net cash flow" for the discounted cash flow method
means, for each future year, the expected product price
multiplied by the expected annual production that is anticipated
to be sold or self-consumed, plus related revenue cash flows,
minus allowable costs.

13.  "Net revenue" for the capitalized net revenue method
means, for any of the immediately preceding five years, the
actual receipts from the sale of minerals (or if self - consumed,
the value of the self-consumed minerals), plus actual related
revenue cash flows, minus allowable costs.

14.  "Non-operating mining property" means a mine that
has not produced in the previous calendar year and is not
currently capable of economic production, or land held under a
mineral lease not reasonably necessary in the actual mining and
extraction process in the current mine plan.

15.  "Productive mining property" means the property of a
mine that is either actively producing or currently capable of
having economic production.  Productive mining property
includes all taxable interests in real property, improvements and
tangible personal property upon or appurtenant to a mine that
are used for that mine in exploration, development, engineering,
mining, crushing or concentrating, processing, smelting,
refining, reducing, leaching, roasting, other processes used in
the separation or extraction of the product from the ore or
minerals and the processing thereof, loading for shipment,
marketing and sales, environmental clean-up, reclamation and
remediation, general and administrative operations, or
transporting the finished product or minerals to the customary
point of sale or to the implied point of sale in the case of self-
consumed minerals.

16.  "Product price" for each mineral means the price that
is most representative of the price expected to be received for
the mineral in future periods.

a)  Product price is determined using one or more of the
following approaches:

(1)  an analysis of average actual sales prices per unit of
production for the minerals sold by the taxpayer for up to five
years preceding the lien date; or,

(2)  an analysis of the average posted prices for the
minerals, if valid posted prices exist, for up to five calendar
years preceding the lien date; or,

(3)  the average annual forecast prices for each of up to five
years succeeding the lien date for the minerals sold by the
taxpayer and one average forecast price for all years thereafter
for those same minerals, obtained from reputable forecasters,
mutually agreed upon between the Property Tax Division and
the taxpayer.

b)  If self-consumed, the product price will be determined
by one of the following two methods:

(1)  Representative unit sales price of like minerals.  The
representative unit sales price is determined from:
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(a)  actual sales of like mineral by the taxpayer;
(b)  actual sales of like mineral by other taxpayers; or
(c)  posted prices of like mineral; or
(2)  If a representative unit sales price of like minerals is

unavailable, an imputed product price for the self-consumed
minerals may be developed by dividing the total allowable costs
by one minus the taxpayer's discount rate to adjust to a cost that
includes profit, and dividing the resulting figure by the number
of units mined.

17.  "Related revenue cash flows" mean non-product
related cash flows related to the ownership or operation of the
mining property being valued.  Examples of related revenue
cash flows include royalties and proceeds from the sale of
mining equipment.

18.  "Self consumed minerals" means the minerals
produced from the mining property that the mining entity
consumes or utilizes for the manufacture or construction of
other goods and services.

19.  "Straight line depreciation" means depreciation
computed using the straight line method applicable in
calculating the regular federal tax.  For this purpose, the
applicable recovery period shall be seven years for depreciable
tangible personal mining property and depreciable tangible
personal property appurtenant to a mine, and 39 years for
depreciable real mining property and depreciable real property
appurtenant to a mine.

B.  Valuation.
1.  The discounted cash flow method is the preferred

method of valuing productive mining properties.  Under this
method the taxable value of the mine shall be determined by:

a) discounting the future net cash flows for the remaining
life of the mine to their present value as of the lien date; and

b) subtracting from that present value the fair market value,
as of the lien date, of licensed vehicles and nontaxable items.

2. The mining company shall provide to the Property Tax
Division an estimate of future cash flows for the remaining life
of the mine.  These future cash flows shall be prepared on a
constant or real dollar basis and shall be based on factors
including the life-of-mine mining plan for proven and probable
reserves, existing plant in place, capital projects underway,
capital projects approved by the mining company board of
directors, and capital necessary for sustaining operations.  All
factors included in the future cash flows, or which should be
included in the future cash flows, shall be subject to verification
and review for reasonableness by the Property Tax Division.

3.  If the taxpayer does not furnish the information
necessary to determine a value using the discounted cash flow
method, the Property Tax Division may use the capitalized net
revenue method.  This method is outlined as follows:

a)  Determine annual net revenue, both net losses and net
gains, from the productive mining property for each of the
immediate past five years, or years in operation, if less than five
years.  Each year's net revenue shall be adjusted to a constant or
real dollar basis.

b)  Determine the average annual net revenue by summing
the values obtained in B.3.a) and dividing by the number of
operative years, five or less.

c)  Divide the average annual net revenue by the discount
rate to determine the fair market value of the entire productive
mining property.

d)  Subtract from the fair market value of the entire
productive mining property the fair market value, as of the lien
date, of licensed vehicles and nontaxable items, to determine the
taxable value of the productive mining property.

4.  The discount rate shall be determined by the Property
Tax Division.

a)  The discount rate shall be determined using the
weighted average cost of capital method, a survey of reputable
mining industry analysts, any other accepted methodology, or

any combination thereof.
b)  If using the weighted average cost of capital method,

the Property Tax Division shall include an after-tax cost of debt
and of equity.  The cost of debt will consider market yields.  The
cost of equity shall be determined by the capital asset pricing
model, arbitrage pricing model, risk premium model, discounted
cash flow model, a survey of reputable mining industry analysts,
any other accepted methodology, or a combination thereof.

5.  Where the discount rate is derived through the use of
publicly available information of other companies, the Property
Tax Division shall select companies that are comparable to the
productive mining property.  In making this selection and in
determining the discount rate, the Property Tax Division shall
consider criteria that includes size, profitability, risk,
diversification, or growth opportunities.

6.  A non-operating mine will be valued at fair market
value consistent with other taxable property.

7.  If, in the opinion of the Property Tax Division, these
methods are not reasonable to determine the fair market value,
the Property Tax Division may use other valuation methods to
estimate the fair market value of a mining property.

8.  The fair market value of a productive mining property
may not be less than the fair market value of the land,
improvements, and tangible personal property upon or
appurtenant to the mining property.  The mine value shall
include all equipment, improvements and real estate upon or
appurtenant to the mine.  All other tangible property not
appurtenant to the mining property will be separately valued at
fair market value.

9.  Where the fair market value of assets upon or
appurtenant to the mining property is determined under the cost
method, the Property Tax Division shall use the replacement
cost new less depreciation approach.  This approach shall
consider the cost to acquire or build an asset with like utility at
current prices using modern design and materials, adjusted for
loss in value due to physical deterioration or obsolescence for
technical, functional and economic factors.

C.  When the fair market value of a productive mining
property in more than one tax area exceeds the asset value, the
fair market value will be divided into two components and
apportioned as follows:

1.  Asset value that includes machinery and equipment,
improvements, and land surface values will be apportioned to
the tax areas where the assets are located.

2.  The fair market value less the asset value will give an
income increment of value.  The income increment will be
apportioned as follows:

a)  Divide the asset value by the fair market value to
determine a quotient.  Multiply the quotient by the income
increment of value.  This value will be apportioned to each tax
area based on the percentage of the total asset value in that tax
area.

b)  The remainder of the income increment will be
apportioned to the tax areas based on the percentage of the
known mineral reserves according to the mine plan.

D.  The provisions of this rule shall be implemented and
become binding on taxpayers beginning January 1, 1998.

R884-24P-8.  Security for Property Tax on Uranium and
Vanadium Mines Pursuant to Utah Code Ann. Section 59-2-
211.

A.  The security deposit allowed by Section 59-2-211 shall
be requested from the mine owners or operators by giving notice
in the manner required by Section 59-2-211.  A list of mine
owners and operators who have made lump sum security
deposits with the Tax Commission will be furnished annually by
the Tax Commission to any person, mill, buying station, or
other legal entity receiving uranium or vanadium ore mined,
produced, or received from within Utah.
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B.  At the option of the mine owner or operator, within 30
days after receiving proper notice from the Tax Commission, or
if the mine owner or operator has not complied with the request
within the 30 day period, the Tax Commission may implement
the following procedure:

1.  Any person, mill, buying station, or other legal entity
receiving uranium or vanadium ore mined, produced, or
received from within Utah shall withhold 4 percent, or any
higher amount set by the Tax Commission, of the gross proceeds
due to the mine operator or owner.

2.  All amounts withheld shall be remitted to the Tax
Commission by the last day of April, July, October, and January
for the immediately preceding calendar quarter, in the manner
set forth by the Tax Commission.

3.  Not later than the last day of February, owners or
operators of uranium and vanadium mines who have not made
lump sum security deposits with the Tax Commission shall be
provided with a statement from the Tax Commission showing all
security deposit amounts withheld from their gross proceeds
during the previous calendar year.

4.  The Tax Commission shall provide the county treasurers
with a list of all uranium and vanadium mine owners and
operators who have had security deposit amounts withheld.  The
county treasurers shall then advise the Tax Commission in
writing of the amount of taxes due from each mine owner or
operator on the Tax Commission's list.

5.  Once all county treasurers have responded, the Tax
Commission shall forward to each county treasurer the taxes
due, or the pro rata portion thereof, to the extent taxes have been
withheld and remitted to the Tax Commission.

a.  Any amount withheld in excess of the total taxes due to
all counties shall be refunded to the appropriate mine owner or
operator by the Tax Commission.

b.  If the amount withheld is not sufficient to pay the full
amount of taxes due, the county treasurers shall collect the
balance of taxes directly from the mine owner or operator.

R884-24P-10.  Taxation of Underground Rights in Land
That Contains Deposits of Oil or Gas Pursuant to Utah Code
Ann. Sections 59-2-201 and 59-2-210.

A.  Definitions.
1.  "Person" is as defined in Section 68-3-12.
2.  "Working interest owner" means the owner of an

interest in oil, gas, or other hydrocarbon substances burdened
with a share of the expenses of developing and operating the
property.

3.  "Unit operator" means a person who operates all
producing wells in a unit.

4.  "Independent operator" means a person operating an oil
or gas producing property not in a unit.

5.  One person can, at the same time, be a unit operator, a
working interest owner, and an independent operator and must
comply with all requirements of this rule based upon the
person's status in the respective situations.

6.  "Expected annual production" means the future
economic production of an oil and gas property as estimated by
the Property Tax Division using decline curve analysis.
Expected annual production does not include production used
on the same well, lease, or unit for the purpose of repressuring
or pressure maintenance.

7.  "Product price" means:
a)  Oil:  The weighted average posted price for the calendar

year preceding January 1, specific for the field in which the well
is operating as designated by the Division of Oil, Gas, and
Mining.  The weighted average posted price is determined by
weighing each individual posted price based on the number of
days it was posted during the year, adjusting for gravity,
transportation, escalation, or deescalation.

b)  Gas:

(1)  If sold under contract, the price shall be the stated
price as of January 1, adjusted for escalation and deescalation.

(2)  If sold on the spot market or to a direct end-user, the
price shall be the average price received for the 12-month period
immediately preceding January 1, adjusted for escalation and
deescalation.

8.  "Future net revenue" means annual revenues less costs
of the working interests and royalty interest.

9.  "Revenue" means expected annual gross revenue,
calculated by multiplying the product price by expected annual
production for the remaining economic life of the property.

10.  "Costs" means expected annual allowable costs applied
against revenue of cost-bearing interests:

a)  Examples of allowable costs include management
salaries; labor; payroll taxes and benefits; workers'
compensation insurance; general insurance; taxes (excluding
income and property taxes); supplies and tools; power;
maintenance and repairs; office; accounting; engineering;
treatment; legal fees; transportation; miscellaneous; capital
expenditures; and the imputed cost of self consumed product.

b)  Interest, depreciation, or any expense not directly
related to the unit will shall not be included as allowable costs.

11.  "Production asset" means any asset located at the well
site that is used to bring oil or gas products to a point of sale or
transfer of ownership.

B.  The discount rate shall be determined by the Property
Tax Division using methods such as the weighted cost of capital
method.

1.  The cost of debt shall consider market yields.  The cost
of equity shall be determined by the capital asset pricing model,
risk premium model, discounted cash flow model, a
combination thereof, or any other accepted methodology.

2.  The discount rate shall reflect the current yield
requirements of investors purchasing similar properties, taking
into consideration income, income taxes, risk, expenses,
inflation, and physical and locational characteristics.

3.  The discount rate shall contain the same elements as the
expected income stream.

C.  Assessment Procedures.
1.  Underground rights in lands containing deposits of oil

or gas and the related tangible property shall be assessed by the
Property Tax Division in the name of the unit operator, the
independent operator, or other person as the facts may warrant.

2.  The taxable value of underground oil and gas rights
shall be determined by discounting future net revenues to their
present value as of the lien date of the assessment year and then
subtracting the value of applicable exempt federal, state, and
Indian royalty interests.

3.  The reasonable taxable value of productive underground
oil and gas rights shall be determined by the methods described
in C.2. of this rule or such other valuation method that the Tax
Commission believes to be reasonably determinative of the
property's fair market value.

4.  The value of the production assets shall be considered
in the value of the oil and gas reserves as determined in C.2.
above.  Any other tangible property shall be separately valued
at fair market value by the Property Tax Division.

5.  The minimum value of the property shall be the value
of the production assets.

D.  Collection by Operator.
1.  The unit operator may request the Property Tax

Division to separately list the value of the working interest, and
the value of the royalty interest on the Assessment Record.
When such a request is made, the unit operator is responsible to
provide the Property Tax Division with the necessary
information needed to compile this list.  The unit operator may
make a reasonable estimate of the ad valorem tax liability for a
given period and may withhold funds from amounts due to
royalty.  Withheld funds shall be sufficient to ensure payment of
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the ad valorem tax on each fractional interest according to the
estimate made.

a)  If a unit operating agreement exists between the unit
operator and the fractional working interest owners, the unit
operator may withhold or collect the tax according to the terms
of that agreement.

b)  In any case, the unit operator and the fractional interest
owner may make agreements or arrangements for withholding
or otherwise collecting this tax.  This may be done whether or
not that practice is consistent with the preceding paragraphs so
long as all requirements of the law are met.  When a fractional
interest owner has had funds withheld to cover the estimated ad
valorem tax liability and the operator fails to remit such taxes to
the county when due, the fractional interest owner shall be
indemnified from any further ad valorem tax liability to the
extent of the withholding.

c)  The unit operator shall compare the amount withheld to
the taxes actually due, and return any excess amount to the
fractional interest owner within 60 days after the delinquent date
of the tax.  At the request of the fractional interest owner the
excess may be retained by the unit operator and applied toward
the fractional interest owner's tax liability for the subsequent
year.

2.  The penalty provided for in Section 59-2-210 is
intended to ensure collection by the county of the entire tax due.
Any unit operator who has paid this county imposed penalty,
and thereafter collects from the fractional interest holders any
part of their tax due, may retain those funds as reimbursement
against the penalty paid.

3.  Interest on delinquent taxes shall be assessed as set forth
in Section 59-2-1331.

4.  Each unit operator may be required to submit to the
Property Tax Division a listing of all fractional interest owners
and their interests upon specific request of the Property Tax
Division.  Working interest owners, upon request, shall be
required to submit similar information to unit operators.

R884-24P-14.  Valuation of Real Property Encumbered by
Preservation Easements Pursuant to Utah Code Ann. Section
59-2-303.

A.  The assessor shall take into consideration any
preservation easements attached to historically significant real
property and structures when determining the property's value.

B.  After the preservation easement has been recorded with
the county recorder, the property owner of record shall submit
to the county assessor and the Tax Commission a notice of the
preservation easement containing the following information:

1.  the property owner's name;
2.  the address of the property; and
3.  the serial number of the property.
C.  The county assessor shall review the property and

incorporate any value change due to the preservation easement
in the following year's assessment roll.

R884-24P-16.  Assessment of Interlocal Cooperation Act
Project Entity Properties Pursuant to Utah Code Ann.
Section 11-13-302.

(1)  Definitions:
(a)  "Utah fair market value" means the fair market value of

that portion of the property of a project entity located within
Utah upon which the fee in lieu of ad valorem property tax may
be calculated.

(b)  "Fee" means the annual fee in lieu of ad valorem
property tax payable by a project entity pursuant to Section 11-
13-302.

(c)  "Energy supplier" means an entity that purchases any
capacity, service or other benefit of a project to provide
electrical service.

(d)  "Exempt energy supplier" means an energy supplier

whose tangible property is exempted by Article XIII, Sec. 3 of
the Constitution of Utah from the payment of ad valorem
property tax.

(e)  "Optimum operating capacity" means the capacity at
which a project is capable of operating on a sustained basis
taking into account its design, actual operating history,
maintenance requirements, and similar information from
comparable projects, if any.  The determination of the projected
and actual optimum operating capacities of a project shall
recognize that projects are not normally operated on a sustained
basis at 100 percent of their designed or actual capacities and
that the optimum level for operating a project on a sustained
basis may vary from project to project.

(f)  "Property" means any electric generating facilities,
transmission facilities, distribution facilities, fuel facilities, fuel
transportation facilities, water facilities, land, water or other
existing facilities or tangible property owned by a project entity
and required for the project which, if owned by an entity
required to pay ad valorem property taxes, would be subject to
assessment for ad valorem tax purposes.

(g)  "Sold," for the purpose of interpreting Subsection (4),
means the first sale of the capacity, service, or other benefit
produced by the project without regard to any subsequent sale,
resale, or lay-off of that capacity, service, or other benefit.

(h)  "Taxing jurisdiction" means a political subdivision of
this state in which any portion of the project is located.

(i)  All definitions contained in Section 11-13-103 apply to
this rule.

(2)  The Tax Commission shall determine the fair market
value of the property of each project entity.  Fair market value
shall be based upon standard appraisal theory and shall be
determined by correlating estimates derived from the income
and cost approaches to value described below.

(a)  The income approach to value requires the imputation
of an income stream and a capitalization rate.  The income
stream may be based on recognized indicators such as average
income, weighted income, trended income, present value of
future income streams, performance ratios, and discounted cash
flows.  The imputation of income stream and capitalization rate
shall be derived from the data of other similarly situated
companies.  Similarity shall be based on factors such as
location, fuel mix, customer mix, size and bond ratings.
Estimates may also be imputed from industry data generally.
Income data from similarly situated companies will be adjusted
to reflect differences in governmental regulatory and tax
policies.

(b)  The cost approach to value shall consist of the total of
the property's net book value of the project's property.  This
total shall then be adjusted for obsolescence if any.

(c)  In addition to, and not in lieu of, any adjustments for
obsolescence made pursuant to Subsection (2)(b), a phase-in
adjustment shall be made to the assessed valuation of any new
project or expansion of an existing project on which
construction commenced by a project entity after January 1,
1989 as follows:

(i)  During the period the new project or expansion is
valued as construction work in process, its assessed valuation
shall be multiplied by the percentage calculated by dividing its
projected production as of the projected date of completion of
construction by its projected optimum operating capacity as of
that date.

(ii)  Once the new project or expansion ceases to be valued
as construction work in progress, its assessed valuation shall be
multiplied by the percentage calculated by dividing its actual
production by its actual optimum operating capacity. After the
new project or expansion has sustained actual production at its
optimum operating capacity during any tax year, this percentage
shall be deemed to be 100 percent for the remainder of its useful
life.
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(3)  If portions of the property of the project entity are
located in states in addition to Utah and those states do not
apply a unit valuation approach to that property, the fair market
value of the property allocable to Utah shall be determined by
computing the cost approach to value on the basis of the net
book value of the property located in Utah and imputing an
estimated income stream based solely on the value of the Utah
property as computed under the cost approach. The correlated
value so determined shall be the Utah fair market value of the
property.

(4)  Before fixing and apportioning the Utah fair market
value of the property to the respective taxing jurisdictions in
which the property, or a portion thereof is located, the Utah fair
market value of the property shall be reduced by the percentage
of the capacity, service, or other benefit sold by the project
entity to exempt energy suppliers.

(5)  For purposes of calculating the amount of the fee
payable under Section 11-13-302(3), the percentage of the
project that is used to produce the capacity, service or other
benefit sold shall be deemed to be 100 percent, subject to
adjustments provided by this rule, from the date the project is
determined to be commercially operational.

(6)  In computing its tax rate pursuant to the formula
specified in Section 59-2-924(2), each taxing jurisdiction in
which the project property is located shall add to the amount of
its budgeted property tax revenues the amount of any credit due
to the project entity that year under Section 11-13-302(3), and
shall divide the result by the sum of the taxable value of all
property taxed, including the value of the project property
apportioned to the jurisdiction, and further adjusted pursuant to
the requirements of Section 59-2-924.

(7)  Subsections (2)(a) and (2)(b) are retroactive to the lien
date of January 1, 1984.  Subsection (2)(c) is effective as of the
lien date of January 1, 1989.  The remainder of this rule is
retroactive to the lien date of January 1, 1988.

R884-24P-17.  Reappraisal of Real Property by County
Assessors Pursuant to Utah Constitution, Article XIII,
Subsection 11, and Utah Code Ann. Sections 59-2-303, 59-2-
302, and 59-2-704.

A.  The following standards shall be followed in sequence
when performing a reappraisal of all classes of locally-assessed
real property within a county.

1.  Conduct a preliminary survey and plan.
a)  Compile a list of properties to be appraised by property

class.
b)  Assemble a complete current set of ownership plats.
c)  Estimate personnel and resource requirements.
d)  Construct a control chart to outline the process.
2.  Select a computer-assisted appraisal system and have

the system approved by the Property Tax Division.
3.  Obtain a copy of all probable transactions from the

recorder's office for the three-year period ending on the effective
date of reappraisal.

4.  Perform a use valuation on agricultural parcels using the
most recent set of aerial photographs covering the jurisdiction.

a)  Perform a field review of all agricultural land, dividing
up the land by agricultural land class.

b)  Transfer data from the aerial photographs to the current
ownership plats, and compute acreage by class on a per parcel
basis.

c)  Enter land class information and the calculated
agricultural land use value on the appraisal form.

5.  Develop a land valuation guideline.
6.  Perform an appraisal on improved sold properties

considering the three approaches to value.
7.  Develop depreciation schedules and time-location

modifiers by comparing the appraised value with the sale price
of sold properties.

8.  Organize appraisal forms by proximity to each other and
by geographical area.  Insert sold property information into the
appropriate batches.

9.  Collect data on all nonsold properties.
10.  Develop capitalization rates and gross rent multipliers.
11.  Estimate the value of income-producing properties

using the appropriate capitalization method.
12.  Input the data into the automated system and generate

preliminary values.
13.  Review the preliminary figures and refine the estimate

based on the applicable approaches to value.
14.  Develop an outlier analysis program to identify and

correct clerical or judgment errors.
15.  Perform an assessment/sales ratio study.  Include any

new sale information.
16.  Make a final review based on the ratio study including

an analysis of variations in ratios.  Make appropriate
adjustments.

17.  Calculate the final values and place them on the
assessment role.

18.  Develop and publish a sold properties catalog.
19.  Establish the local Board of Equalization procedure.
20.  Prepare and file documentation of the reappraisal

program with the local Board of Equalization and Property Tax
Division.

B.  The Tax Commission shall provide procedural
guidelines for implementing the above requirements.

R884-24P-19.  Appraiser Designation Program Pursuant to
Utah Code Ann. Sections 59-2-701 and 59-2-702.

(1)  "State certified general appraiser," "state certified
residential appraiser," and "state licensed appraiser" are as
defined in Section 61-2b-2.

(2)  The ad valorem training and designation program
consists of several courses and practica.

(a)  Certain courses must be sanctioned by either the
Appraiser Qualification Board of the Appraisal Foundation
(AQB) or the Western States Association of Tax Administrators
(WSATA).

(b)  The courses comprising the basic designation program
are:

(i)  Course A - Assessment Practice in Utah;
(ii)  Course B - Fundamentals of Real Property Appraisal

;
(iii)  Course C - Mass Appraisal of Land;
(iv)  Course D - Building Analysis and Valuation;
(v)  Course E - Income Approach to Valuation ;
(vi)  Course G - Development and Use of Personal

Property Schedules;
(vii)  Course H - Appraisal of Public Utilities and

Railroads (WSATA); and
(viii)  Course J - Uniform Standards of Professional

Appraisal Practice (AQB).
(c)  The Tax Commission may allow equivalent appraisal

education to be submitted in lieu of Course B, Course D, Course
E, and Course J.

(3)  Candidates must attend 90 percent of the classes in
each course and pass the final examination for each course with
a grade of 70 percent or more to be successful.

(4)  There are four recognized ad valorem designations: ad
valorem residential appraiser, ad valorem general real property
appraiser, ad valorem personal property auditor/appraiser, and
ad valorem centrally assessed valuation analyst.

(a)  These designations are granted only to individuals
working as appraisers, review appraisers, valuation auditors, or
analysts/administrators providing oversight and direction to
appraisers and auditors.

(b)  An assessor, county employee, or state employee must
hold the appropriate designation to value property for ad
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valorem taxation purposes.
(5)  Ad valorem residential appraiser.
(a)  To qualify for this designation, an individual must:
(i)  successfully complete:
(A)  Courses A, B, C, D, and J; or
(B)  equivalent appraisal education as allowed under

Subsection (2)(c);
(ii)  successfully complete a comprehensive residential field

practicum; and
(iii)  attain and maintain state licensed or state certified

appraiser status.
(b)  Upon designation, the appraiser may value residential,

vacant, and agricultural property for ad valorem taxation
purposes.

(6)  Ad valorem general real property appraiser.
(a)  In order to qualify for this designation, an individual

must:
(i)  successfully complete:
(A)  Courses A, B, C, D, E, and J; or
(B)  equivalent appraisal education as allowed under

Subsection (2)(c);
(ii)  successfully complete a comprehensive field practicum

including residential and commercial properties; and
(iii)  attain and maintain state licensed or state certified

appraiser status.
(b)  Upon designation, the appraiser may value all types of

locally assessed real property for ad valorem taxation purposes.
(7)  Ad valorem personal property auditor/appraiser.
(a)  To qualify for this designation, an individual must:
(i)  successfully complete:
(A)  Courses A, B, G, and J; or
(B)  equivalent appraisal education as allowed under

Subsection (2)(c); and
(ii)  successfully complete a comprehensive auditing

practicum.
(b)  Upon designation, the auditor/appraiser may value

locally assessed personal property for ad valorem taxation
purposes.

(8)  Ad valorem centrally assessed valuation analyst.
(a)  In order to qualify for this designation, an individual

must:
(i)  successfully complete:
(A)  Courses A, B, E, H, and J; or
(B)  equivalent appraisal education as allowed under

Subsection (2)(c);
(ii)  successfully complete a comprehensive valuation

practicum; and
(iii)  attain and maintain state licensed or state certified

appraiser status.
(b)  Upon designation, the analyst may value centrally

assessed property for ad valorem taxation purposes.
(9)  If a candidate fails to receive a passing grade on a final

examination, one re-examination is allowed.  If the re-
examination is not successful, the individual must retake the
failed course.  The cost to retake the failed course will not be
borne by the Tax Commission.

(10)  A practicum involves the appraisal or audit of
selected properties. The candidate's supervisor must formally
request that the Property Tax Division administer a practicum.

(a)  Emphasis is placed on those types of properties the
candidate will most likely encounter on the job.

(b)  The practicum will be administered by a designated
appraiser assigned from the Property Tax Division.

(11)  An appraiser trainee referred to in Section 59-2-701
shall be designated an ad valorem associate if the appraiser
trainee:

(a)  has completed all Tax Commission appraiser education
and practicum requirements for designation under Subsections
(5), (6), and (8); and

(b)  has not completed the requirements for licensure or
certification under Title 71, Chapter 2b, Real Estate Appraiser
Licensing and Certification.

(12)  An individual holding a specified designation can
qualify for other designations by meeting the additional
requirements outlined above.

(13)  Maintaining designated status requires completion of
28 hours of Tax Commission approved classroom work every
two years.

(14)  Upon termination of employment from any Utah
assessment jurisdiction, or if the individual no longer works
primarily as an appraiser, review appraiser, valuation auditor, or
analyst/administrator in appraisal matters, designation is
automatically revoked.

(a)  Ad valorem designation status may be reinstated if the
individual secures employment in any Utah assessment
jurisdiction within four years from the prior termination.

(b)  If more than four years elapse between termination and
rehire, and:

(i)  the individual has been employed in a closely allied
field, then the individual may challenge the course
examinations. Upon successfully challenging all required course
examinations, the prior designation status will be reinstated; or

(ii)  if the individual has not been employed in real estate
valuation or a closely allied field, the individual must retake all
required courses and pass the final examinations with a score of
70 percent or more.

(15)  All appraisal work performed by Tax Commission
designated appraisers shall meet the standards set forth in
section 61-2b-27.

(16)  If appropriate Tax Commission designations are not
held by assessor's office personnel, the appraisal work must be
contracted out to qualified private appraisers. An assessor's
office may elect to contract out appraisal work to qualified
private appraisers even if personnel with the appropriate
designation are available in the office. If appraisal work is
contracted out, the following requirements must be met:

(a)  The private sector appraisers contracting the work must
hold the state certified residential appraiser or state certified
general appraiser license issued by the Division of Real Estate
of the Utah Department of Commerce. Only state certified
general appraisers may appraise nonresidential properties.

(b)  All appraisal work shall meet the standards set forth in
Section 61-2b-27.

(17)  The completion and delivery of the assessment roll
required under Section 59-2-311 is an administrative function
of the elected assessor.

(a)  There are no specific licensure, certification, or
educational requirements related to this function.

(b)  An elected assessor may complete and deliver the
assessment roll as long as the valuations and appraisals included
in the assessment roll were completed by persons having the
required designations.

R884-24P-20.  Construction Work in Progress Pursuant to
Utah Constitution Art. XIII, Section 2 and Utah Code Ann.
Sections 59-2-201 and 59-2-301.

A.  For purposes of this rule:
1.  Construction work in progress means improvements as

defined in Section 59-2-102, and personal property as defined
in Section 59-2-102, not functionally complete as defined in
A.6.

2.  Project means any undertaking involving construction,
expansion or modernization.

3.  "Construction" means:
a)  creation of a new facility;
b)  acquisition of personal property; or
c)  any alteration to the real property of an existing facility

other than normal repairs or maintenance.
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4.  Expansion means an increase in production or capacity
as a result of the project.

5.  Modernization means a change or contrast in character
or quality resulting from the introduction of improved
techniques, methods or products.

6.  Functionally complete means capable of providing
economic benefit to the owner through fulfillment of the
purpose for which it was constructed.  In the case of a cost-
regulated utility, a project shall be deemed to be functionally
complete when the operating property associated with the
project has been capitalized on the books and is part of the rate
base of that utility.

7.  Allocable preconstruction costs means expenditures
associated with the planning and preparation for the
construction of a project.  To be classified as an allocable
preconstruction cost, an expenditure must be capitalized.

8.  Cost regulated utility means a power company, oil and
gas pipeline company, gas distribution company or
telecommunication company whose earnings are determined by
a rate of return applied to rate base.  Rate of return and rate base
are set and approved by a state or federal regulatory
commission.

9.  Residential means single-family residences and duplex
apartments.

10.  Unit method of appraisal means valuation of the
various physical components of an integrated enterprise as a
single going concern.  The unit method may employ one or more
of the following approaches to value:  the income approach, the
cost approach, and the stock and debt approach.

B.  All construction work in progress shall be valued at
"full cash value" as described in this rule.

C.  Discount Rates
For purposes of this rule, discount rates used in valuing all

projects shall be determined by the Tax Commission, and shall
be consistent with market, financial and economic conditions.

D.  Appraisal of Allocable Preconstruction Costs.
1.  If requested by the taxpayer, preconstruction costs

associated with properties, other than residential properties, may
be allocated to the value of the project in relation to the relative
amount of total expenditures made on the project by the lien
date.  Allocation will be allowed only if the following
conditions are satisfied by January 30 of the tax year for which
the request is sought:

a)  a detailed list of preconstruction cost data is supplied to
the responsible agency;

b)  the percent of completion of the project and the
preconstruction cost data are certified by the taxpayer as to their
accuracy.

2.  The preconstruction costs allocated pursuant to D.1. of
this rule shall be discounted using the appropriate rate
determined in C.  The discounted allocated value shall either be
added to the values of properties other than residential
properties determined under E.1. or shall be added to the values
determined under the various approaches used in the unit
method of valuation determined under F.

3.  The preconstruction costs allocated under D. are subject
to audit for four years.  If adjustments are necessary after
examination of the records, those adjustments will be classified
as property escaping assessment.

E.  Appraisal of Properties not Valued under the Unit
Method.

1.  The full cash value, projected upon completion, of all
properties valued under this section, with the exception of
residential properties, shall be reduced by the value of the
allocable preconstruction costs determined D.  This reduced full
cash value shall be referred to as the "adjusted full cash value."

2.  On or before January 1 of each tax year, each county
assessor and the Tax Commission shall determine, for projects
not valued by the unit method and which fall under their

respective areas of appraisal responsibility, the following:
a)  The full cash value of the project expected upon

completion.
b)  The expected date of functional completion of the

project currently under construction.
(1)  The expected date of functional completion shall be

determined by the county assessor for locally assessed
properties and by the Tax Commission for centrally-assessed
properties.

c)  The percent of the project completed as of the lien date.
(1)  Determination of percent of completion for residential

properties shall be based on the following percentage of
completion:

(a)  10 - Excavation-foundation
(b)  30 - Rough lumber, rough labor
(c)  50 - Roofing, rough plumbing, rough electrical, heating
(d)  65 - Insulation, drywall, exterior finish
(e)  75 - Finish lumber, finish labor, painting
(f)  90 - Cabinets, cabinet tops, tile, finish plumbing, finish

electrical
(g) 100 - Floor covering, appliances, exterior concrete,

misc.
(2)  In the case of all other projects under construction and

valued under this section the percent of completion shall be
determined by the county assessor for locally assessed
properties and by the Tax Commission for centrally-assessed
properties.

3.  Upon determination of the adjusted full cash value for
nonresidential projects under construction or the full cash value
expected upon completion of residential projects under
construction, the expected date of completion, and the percent
of the project completed, the assessor shall do the following:

a)  multiply the percent of the residential project completed
by the total full cash value of the residential project expected
upon completion; or in the case of nonresidential projects,

b)  multiply the percent of the nonresidential project
completed by the adjusted full cash value of the nonresidential
project;

c)  adjust the resulting product of E.3.a) or E.3.b) for the
expected time of completion using the discount rate determined
under C.

F.  Appraisal of Properties Valued Under the Unit Method
of Appraisal.

1.  No adjustments under this rule shall be made to the
income indicator of value for a project under construction that
is owned by a cost-regulated utility when the project is allowed
in rate base.

2.  The full cash value of a project under construction as of
January 1 of the tax year, shall be determined by adjusting the
cost and income approaches as follows:

a)  Adjustments to reflect the time value of money in
appraising construction work in progress valued under the cost
and income approaches shall be made for each approach as
follows:

(1)  Each company shall report the expected completion
dates and costs of the projects.  A project expected to be
completed during the tax year for which the valuation is being
determined shall be considered completed on January 1 or July
1, whichever is closest to the expected completion date.  The
Tax Commission shall determine the expected completion date
for any project whose completion is scheduled during a tax year
subsequent to the tax year for which the valuation is being
made.

(2)  If requested by the company, the value of allocable
preconstruction costs determined in D. shall then be subtracted
from the total cost of each project.  The resulting sum shall be
referred to as the adjusted cost value of the project.

(3)  The adjusted cost value for each of the future years
prior to functional completion shall be discounted to reflect the
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present value of the project under construction.  The discount
rate shall be determined under C.

(4)  The discounted adjusted cost value shall then be added
to the values determined under the income approach and cost
approach.

b)  No adjustment will be made to reflect the time value of
money for a project valued under the stock and debt approach to
value.

G.  This rule shall take effect for the tax year 1985.

R884-24P-24.  Form for Notice of Property Valuation and
Tax Changes Pursuant to Utah Code Ann. Sections 59-2-918
through 59-2-924.

(1)  The county auditor must notify all real property owners
of property valuation and tax changes on the Notice of Property
Valuation and Tax Changes form.

(a)  If a county desires to use a modified version of the
Notice of Property Valuation and Tax Changes, a copy of the
proposed modification must be submitted for approval to the
Property Tax Division of the Tax Commission no later than
March 1.

(i)  Within 15 days of receipt, the Property Tax Division
will issue a written decision, including justifications, on the use
of the modified Notice of Property Valuation and Tax changes.

(ii)  If a county is not satisfied with the decision, it may
petition for a hearing before the Tax Commission as provided in
R861-1A-22.

(b)  The Notice of Property Valuation and Tax Changes,
however modified, must contain the same information as the
unmodified version. A property description may be included at
the option of the county.

(2)  The Notice of Property Valuation and Tax Changes
must be completed by the county auditor in its entirety, except
in the following circumstances:

(a)  New property is created by a new legal description; or
(b)  The status of the improvements on the property has

changed.
(c)  In instances where partial completion is allowed, the

term nonapplicable will be entered in the appropriate sections of
the Notice of Property Valuation and Tax Changes.

(d)  If the county auditor determines that conditions other
than those outlined in this section merit deletion, the auditor
may enter the term "nonapplicable" in appropriate sections of
the Notice of Property Valuation and Tax Changes only after
receiving approval from the Property Tax Division in the
manner described in Subsection (1).

(3)  Real estate assessed under the Farmland Assessment
Act of 1969 must be reported at full market value, with the value
based upon Farmland Assessment Act rates shown
parenthetically.

(4)(a)  All completion dates specified for the disclosure of
property tax information must be strictly observed.

(b)  Requests for deviation from the statutory completion
dates must be submitted in writing on or before June 1, and
receive the approval of the Property Tax Division in the manner
described in Subsection (1).

(5)  If the proposed rate exceeds the certified rate,
jurisdictions in which the fiscal year is the calendar year are
required to hold public hearings even if budget hearings have
already been held for that fiscal year.

(6)  If the cost of public notice required under Sections 59-
2-918 and 59-2-919 is greater than one percent of the property
tax revenues to be received, an entity may combine its
advertisement with other entities, or use direct mail notification.

(7)  Calculation of the amount and percentage increase in
property tax revenues required by Sections 59-2-918 and 59-2-
919, shall be computed by comparing property taxes levied for
the current year with property taxes collected the prior year,
without adjusting for revenues attributable to new growth.

(8)  If a taxing district has not completed the tax rate
setting process as prescribed in Sections 59-2-919 and 59-2-920
by August 17, the county auditor must seek approval from the
Tax Commission to use the certified rate in calculating taxes
levied.

(9)  The value of property subject to the uniform fee under
Section 59-2-405 is excluded from taxable value for purposes
of calculating new growth, the certified tax rate, and the
proposed tax rate.

(10)  The value and taxes of property subject to the
uniform fee under Section 59-2-405, as well as tax increment
distributions and related taxable values of redevelopment
agencies, are excluded when calculating the percentage of
property taxes collected as provided in Section 59-2-913.

(11)  The following formulas and definitions shall be used
in determining new growth:

(a)  Actual new growth shall be computed as follows:
(i)  the taxable value for the current year adjusted for

redevelopment minus year-end taxable value for the previous
year adjusted for redevelopment; then

(ii)  plus or minus changes in value as a result of factoring;
then

(iii)  plus or minus changes in value as a result of
reappraisal; then

(iv)  plus or minus any change in value resulting from a
legislative mandate or court order.

(b)  Net annexation value is the taxable value for the
current year adjusted for redevelopment of all properties
annexed into an entity during the previous calendar year minus
the taxable value for the previous year adjusted for
redevelopment for all properties annexed out of the entity
during the previous calendar year.

(c)  New growth is equal to zero for an entity with:
(i)  an actual new growth value less than zero; and
(ii)  a net annexation value greater than or equal to zero.
(d)  New growth is equal to actual new growth for:
(i)  an entity with an actual new growth value greater than

or equal to zero; or
(ii)  an entity with:
(A)  an actual new growth value less than zero; and
(B)  the actual new growth value is greater than or equal to

the net annexation value.
(e)  New growth is equal to the net annexation value for an

entity with:
(i)  a net annexation value less than zero; and
(ii)  the actual new growth value is less than the net

annexation value.
(f)  Adjusted new growth equals new growth multiplied by

the mean collection rate for the previous five years.
(12)(a)  For purposes of determining the certified tax rate,

ad valorem property tax revenues budgeted by a taxing entity for
the prior year are calculated by:

(i)  increasing or decreasing the adjustable taxable value
from the prior year Report 697 by the average of the percentage
net change in the value of taxable property for the equalization
period for the three calendar years immediately preceding the
current calendar year; and

(ii)  multiplying the result obtained in Subsection (12)(a)(i)
by:

(A)  the percentage of property taxes collected for the five
calendar years immediately preceding the current calendar year;
and

(B)  the prior year approved tax rate.
(b)  If a taxing entity levied the prior year approved tax

rate, the budgeted revenues determined under Subsection
(12)(a) are reflected in the budgeted revenue column of the prior
year Report 693.

(13)  Entities required to set levies for more than one fund
must compute an aggregate certified rate. The aggregate
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certified rate is the sum of the certified rates for individual funds
for which separate levies are required by law. The aggregate
certified rate computation applies where:

(a)  the valuation bases for the funds are contained within
identical geographic boundaries; and

(b)  the funds are under the levy and budget setting
authority of the same governmental entity.

(14)  For purposes of determining the certified tax rate of
a municipality incorporated on or after July 1, 1996, the levy
imposed for municipal-type services or general county purposes
shall be the certified tax rate for municipal-type services or
general county purposes, as applicable.

(15)  No new entity, including a new city, may have a
certified tax rate or levy a tax for any particular year unless that
entity existed on the first day of that calendar year.

R884-24P-27.  Standards for Assessment Level and
Uniformity of Performance Pursuant to Utah Code Ann.
Sections 59-2-704 and 59-2-704.5.

A.  Definitions.
1.  "Coefficient of dispersion (COD)" means the average

deviation of a group of assessment ratios taken around the
median and expressed as a percent of that measure.

2.  "Coefficient of variation (COV)" means the standard
deviation expressed as a percentage of the mean.

3.  "Division" means the Property Tax Division of the State
Tax Commission.

4.  "Nonparametric" means data samples that are not
normally distributed.

5.  "Parametric" means data samples that are normally
distributed.

6.  "Urban counties" means counties classified as first or
second class counties pursuant to Section 17-50-501.

B.  The Tax Commission adopts the following standards of
assessment performance.

1. For assessment level in each property class, subclass,
and geographical area in each county, the measure of central
tendency shall meet one of the following measures.

a) The measure of central tendency shall be within 10
percent of the legal level of assessment.

b) The 95 percent confidence interval of the measure of
central tendency shall contain the legal level of assessment.

2. For uniformity of the property being appraised under the
cyclical appraisal plan for the current year, the measure of
dispersion shall be within the following limits.

a)  In urban counties:
(1) a COD of 15 percent or less for primary residential and

commercial property, and 20 percent or less for vacant land and
secondary residential property; and

(2)  a COV of 19 percent or less for primary residential and
commercial property, and 25 percent or less for vacant land and
secondary residential property.

b)  In rural counties:
(1) a COD of 20 percent or less for primary residential and

commercial property, and 25 percent or less for vacant land and
secondary residential property; and

(2)  a COV of 25 percent or less for primary residential and
commercial property, and 31 percent or less for vacant land and
secondary residential property.

3.  Statistical measures.
a)  The measure of central tendency shall be the mean for

parametric samples and the median for nonparametric samples.
b)  The measure of dispersion shall be the COV for

parametric samples and the COD for nonparametric samples.
c)  To achieve statistical accuracy in determining

assessment level under B.1. and uniformity under B.2. for any
property class, subclass, or geographical area, the minimum
sample size shall consist of 10 or more ratios.

C.  Each year the Division shall conduct and publish an

assessment-to-sale ratio study to determine if each county
complies with the standards in B.

1.  To meet the minimum sample size, the study period may
be extended.

2.  A smaller sample size may be used if:
a)  that sample size is at least 10 percent of the class or

subclass population; or
b)  both the Division and the county agree that the sample

may produce statistics that imply corrective action appropriate
to the class or subclass of property.

3.  If the Division, after consultation with the counties,
determines that the sample size does not produce reliable
statistical data, an alternate performance evaluation may be
conducted, which may result in corrective action.  The alternate
performance evaluation shall include review and analysis of the
following:

a)  the county's procedures for collection and use of market
data, including sales, income, rental, expense, vacancy rates,
and capitalization rates;

b)  the county-wide land, residential, and commercial
valuation guidelines and their associated procedures for
maintaining current market values;

c)  the accuracy and uniformity of the county's individual
property data through a field audit of randomly selected
properties; and

d)  the county's level of personnel training, ratio of
appraisers to parcels, level of funding, and other workload and
resource considerations.

4.  All input to the sample used to measure performance
shall be completed by March 31 of each study year.

5.  The Division shall conduct a preliminary annual
assessment-to-sale ratio study by April 30 of the study year,
allowing counties to apply adjustments to their tax roll prior to
the May 22 deadline.

6.  The Division shall complete the final study immediately
following the closing of the tax roll on May 22.

D.  The Division shall order corrective action if the results
of the final study do not meet the standards set forth in B.

1.  Assessment level adjustments, or factor orders, shall be
calculated by dividing the legal level of assessment by one of
the following:

a)  the measure of central tendency, if the uniformity of the
ratios meets the standards outlined in B.2.; or

b)  the 95 percent confidence interval limit nearest the legal
level of assessment, if the uniformity of the ratios does not meet
the standards outlined in B.2.

2.  Uniformity adjustments, or reappraisal orders, shall only
apply to the property being appraised under the cyclical
appraisal plan for the current year.  A reappraisal order shall be
issued if the property fails to meet the standards outlined in B.2.
Prior to implementation of reappraisal orders, counties shall
submit a preliminary report to the Division that includes the
following:

a)  an evaluation of why the standards of uniformity
outlined in B.2. were not met; and

b)  a plan for completion of the reappraisal that is approved
by the Division.

3.  A corrective action order may contain language
requiring a county to create, modify, or follow its cyclical
appraisal plan.

4.  All corrective action orders shall be issued by June 10
of the study year.

E.  The Tax Commission adopts the following procedures
to insure compliance and facilitate implementation of ordered
corrective action.

1. Prior to the filing of an appeal, the Division shall retain
authority to correct errors and, with agreement of the affected
county, issue amended orders or stipulate with the affected
county to any appropriate alternative action without Tax
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Commission approval. Any stipulation by the Division
subsequent to an appeal is subject to Tax Commission approval.

2.  A county receiving a corrective action order resulting
from this rule may file and appeal with the Tax Commission
pursuant to Tax Commission rule R861-1A-11.

3.  A corrective action order will become the final Tax
Commission order if the county does not appeal in a timely
manner, or does not prevail in the appeals process.

4.  The Division may assist local jurisdictions to ensure
implementation of any corrective action orders by the following
deadlines.

a)  Factor orders shall be implemented in the current study
year prior to the mailing of valuation notices.

b)  Other corrective action, including reappraisal orders,
shall be implemented prior to May 22 of the year following the
study year.  The preliminary report referred to in D.2. shall be
completed by November 30 of the current study year.

5.  The Division shall complete audits to determine
compliance with corrective action orders as soon after the
deadlines set forth in E.4. as practical.  The Division shall
review the results of the compliance audit with the county and
make any necessary adjustments to the compliance audit within
15 days of initiating the audit.  These adjustments shall be
limited to the analysis performed during the compliance audit
and may not include review of the data used to arrive at the
underlying factor order. After any adjustments, the compliance
audit will then be given to the Tax Commission for any
necessary action.

6.  The county shall be informed of any adjustment
required as a result of the compliance audit.

R884-24P-28.  Reporting Requirements For Leased or
Rented Personal Property, Pursuant to Utah Code Ann.
Section 59-2-306.

A.  The procedure set forth herein is required in reporting
heavy equipment leased or rented during the tax year.

1.  On forms or diskette provided by the Tax Commission,
the owner of leased or rented heavy equipment shall file semi-
annual reports with the Tax Commission for the periods January
1 through June 30, and July 1 through December 31 of each
year. The reports shall contain the following information:

a)  a description of the leased or rented equipment;
b)  the year of manufacture and acquistion cost;
c)  a listing, by month, of the counties where the equipment

has situs; and
d)  any other information required.
2.  For purposes of this rule, situs is established when

leased or rented equipment is kept in an area for thirty days.
Once situs is established, any portion of thirty days during
which that equipment stays in that area shall be counted as a full
month of situs.  In no case may situs exceed twelve months for
any year.

3.  The completed report shall be submitted to the Property
Tax Division of the Tax Commission within thirty days after
each reporting period.

a)  Noncompliance will require accelerated reporting.

R884-24P-29.  Taxable Household Furnishings Pursuant to
Utah Code Ann. Section 59-2-1113.

A.  Household furnishings, furniture, and equipment are
subject to property taxation if:

1.  the owner of the abode commonly receives legal
consideration for its use, whether in the form of rent, exchange,
or lease payments; or

2.  the abode is held out as available for the rent, lease, or
use by others.

R884-24P-32.  Leasehold Improvements Pursuant to Utah
Code Ann. Section 59-2-303.

A.  The value of leasehold improvements shall be included
in the value of the underlying real property and assessed to the
owner of the underlying real property.

B.  The combined valuation of leasehold improvements and
underlying real property required in A. shall satisfy the
requirements of Section 59-2-103(1).

C.  The provisions of this rule shall not apply if the
underlying real property is owned by an entity exempt from tax
under Section 59-2-1101.

D.  The provisions of this rule shall be implemented and
become binding on taxpayers beginning January 1, 2000.

R884-24P-33.  2008 Personal Property Valuation Guides and
Schedules Pursuant to Utah Code Ann. Section 59-2-301.

(1)  Definitions.
(a)  "Acquisition cost" means all costs required to put an

item into service, including purchase price, freight and shipping
costs; installation, engineering, erection or assembly costs; and
excise and sales taxes.

(i)  Indirect costs such as debugging, licensing fees and
permits, insurance or security are not included in the acquisition
cost.

(ii)  Acquisition cost may correspond to the cost new for
new property, or cost used for used property.

(b)(i)  "Actual cost" includes the value of components
necessary to complete the vehicle, such as tanks, mixers, special
containers, passenger compartments, special axles, installation,
engineering, erection, or assembly costs.

(ii)  Actual cost does not include sales or excise taxes,
maintenance contracts, registration and license fees, dealer
charges, tire tax, freight, or shipping costs.

(c)  "Cost new" means the actual cost of the property when
purchased new.

(i)  Except as otherwise provided in this rule, the Tax
Commission and assessors shall rely on the following sources
to determine cost new:

(A)  documented actual cost of the new or used vehicle; or
(B)  recognized publications that provide a method for

approximating cost new for new or used vehicles.
(ii)  For the following property purchased used, the taxing

authority may determine cost new by dividing the property's
actual cost by the percent good factor for that class:

(A)  class 6 heavy and medium duty trucks;
(B)  class 13 heavy equipment;
(C)  class 14 motor homes;
(D)  class 17 vessels equal to or greater than 31 feet in

length;
(E)  class 21 commercial trailers; and
(F)  class 23 aircraft subject to the aircraft uniform fee and

not listed in the aircraft bluebook price digest.
(d)  "Percent good" means an estimate of value, expressed

as a percentage, based on a property's acquisition cost or cost
new, adjusted for depreciation and appreciation of all kinds.

(i)  The percent good factor is applied against the
acquisition cost or the cost new to derive taxable value for the
property.

(ii)  Percent good schedules are derived from an analysis of
the Internal Revenue Service Class Life, the Marshall and Swift
Cost index, other data sources or research, and vehicle valuation
guides such as Penton Price Digests.

(2)  Each year the Property Tax Division shall update and
publish percent good schedules for use in computing personal
property valuation.

(a)  Proposed schedules shall be transmitted to county
assessors and interested parties for comment before adoption.

(b)  A public comment period will be scheduled each year
and a public hearing will be scheduled if requested by ten or
more interested parties or at the discretion of the Commission.

(c)  County assessors may deviate from the schedules when
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warranted by specific conditions affecting an item of personal
property.  When a deviation will affect an entire class or type of
personal property, a written report, substantiating the changes
with verifiable data, must be presented to the Commission.
Alternative schedules may not be used without prior written
approval of the Commission.

(d)  A party may request a deviation from the value
established by the schedule for a specific item of property if the
use of the schedule does not result in the fair market value for
the property at the retail level of trade on the lien date, including
any relevant installation and assemblage value.

(3)  The provisions of this rule do not apply to:
(a)  a vehicle subject to the age-based uniform fee under

Section 59-2-405.1;
(b)  the following personal property subject to the age-

based uniform fee under Section 59-2-405.2:
(i)  an all-terrain vehicle;
(ii)  a camper;
(iii)  an other motorcycle;
(iv)  an other trailer;
(v)  a personal watercraft;
(vi)  a small motor vehicle;
(vii)  a snowmobile;
(viii)  a street motorcycle;
(ix)  a tent trailer;
(x)  a travel trailer; and
(xi)  a vessel, including an outboard motor of the vessel,

that is less than 31 feet in length.
(4)  Other taxable personal property that is not included in

the listed classes includes:
(a)  Supplies on hand as of January 1 at 12:00 noon,

including office supplies, shipping supplies, maintenance
supplies, replacement parts, lubricating oils, fuel and
consumable items not held for sale in the ordinary course of
business.  Supplies are assessed at total cost, including freight-
in.

(b)  Equipment leased or rented from inventory is subject
to ad valorem tax.  Refer to the appropriate property class
schedule to determine taxable value.

(c)  Property held for rent or lease is taxable, and is not
exempt as inventory.  For entities primarily engaged in rent-to-
own, inventory on hand at January 1 is exempt and property out
on rent-to-own contracts is taxable.

(5)  Personal property valuation schedules may not be
appealed to, or amended by, county boards of equalization.

(6)  All taxable personal property, other than personal
property subject to an age-based uniform fee under Section 59-
2-405.1 or 59-2-405.2, is classified by expected economic life
as follows:

(a)  Class 1 - Short Life Property.  Property in this class has
a typical life of more than one year and less than four years. It
is fungible in that it is difficult to determine the age of an item
retired from service.

(i)  Examples of property in the class include:
(A)  barricades/warning signs;
(B)  library materials;
(C)  patterns, jigs and dies;
(D)  pots, pans, and utensils;
(E)  canned computer software;
(F)  hotel linen;
(G)  wood and pallets;
(H)  video tapes, compact discs, and DVDs; and
(I)  uniforms.
(ii)  With the exception of video tapes, compact discs, and

DVDs, taxable value is calculated by applying the percent good
factor against the acquisition cost of the property.

(iii)  A licensee of canned computer software shall use one
of the following substitutes for acquisition cost of canned
computer software if no acquisition cost for the canned

computer software is stated:
(A)  retail price of the canned computer software;
(B)  if a retail price is unavailable, and the license is a

nonrenewable single year license agreement, the total sum of
expected payments during that 12-month period; or

(C)  if the licensing agreement is a renewable agreement or
is a multiple year agreement, the present value of all expected
licensing fees paid pursuant to the agreement.

(iv)  Video tapes, compact discs, and DVDs are valued at
$15.00 per tape or disc for the first year and $3.00 per tape or
disc thereafter.

TABLE 1

       Year of            Percent Good
     Acquisition       of Acquisition Cost

         07                     72%
         06                     42%
         05 and prior           11%

(b)  Class 2 - Computer Integrated Machinery.
(i)  Machinery shall be classified as computer integrated

machinery if all of the following conditions are met:
(A)  The equipment is sold as a single unit.  If the invoice

breaks out the computer separately from the machine, the
computer must be valued as Class 12 property and the machine
as Class 8 property.

(B)  The machine cannot operate without the computer and
the computer cannot perform functions outside the machine.

(C)  The machine can perform multiple functions and is
controlled by a programmable central processing unit.

(D)  The total cost of the machine and computer combined
is depreciated as a unit for income tax purposes.

(E)  The capabilities of the machine cannot be expanded by
substituting a more complex computer for the original.

(ii)  Examples of property in this class include:
(A)  CNC mills;
(B)  CNC lathes;
(C)  MRI equipment;
(D)  CAT scanners; and
(E)  mammography units.
(iii)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.

TABLE 2

       Year of            Percent Good
     Acquisition       of Acquisition Cost

         07                     91%
         06                     81%
         05                     71%
         04                     63%
         03                     52%
         02                     42%
         01                     28%
         00 and prior           14%

(c)  Class 3 - Short Life Trade Fixtures.  Property in this
class generally consists of electronic types of equipment and
includes property subject to rapid functional and economic
obsolescence or severe wear and tear.

(i)  Examples of property in this class include:
(A)  office machines;
(B)  alarm systems;
(C)  shopping carts;
(D)  ATM machines;
(E)  small equipment rentals;
(F)  rent-to-own merchandise;
(G)  telephone equipment and systems;
(H)  music systems;
(I)  vending machines;
(J)  video game machines; and
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(K)  cash registers and point of sale equipment.
(ii)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.

TABLE 3

       Year of            Percent Good
     Acquisition       of Acquisition Cost

         07                     86%
         06                     73%
         05                     57%
         04                     41%
         03 and prior           21%

(d)  Class 5 - Long Life Trade Fixtures.  Class 5 property
is subject to functional obsolescence in the form of style
changes.

(i)  Examples of property in this class include:
(A)  furniture;
(B)  bars and sinks:
(C)  booths, tables and chairs;
(D)  beauty and barber shop fixtures;
(E)  cabinets and shelves;
(F)  displays, cases and racks;
(G)  office furniture;
(H)  theater seats;
(I)  water slides; and
(J)  signs, mechanical and electrical.
(ii)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.

TABLE 5

       Year of            Percent Good
     Acquisition       of Acquisition Cost

         07                     92%
         06                     87%
         05                     80%
         04                     74%
         03                     62%
         02                     51%
         01                     38%
         00                     26%
         99 and prior           13%

(e)  Class 6 - Heavy and Medium Duty Trucks.
(i)  Examples of property in this class include:
(A)  heavy duty trucks;
(B)  medium duty trucks;
(C)  crane trucks;
(D)  concrete pump trucks; and
(E)  trucks with well-boring rigs.
(ii)  Taxable value is calculated by applying the percent

good factor against the cost new.
(iii)  Cost new of vehicles in this class is defined as

follows:
(A)  the documented actual cost of the vehicle for new

vehicles; or
(B)  75 percent of the manufacturer's suggested retail price.
(iv)  For state assessed vehicles, cost new shall include the

value of attached equipment.
(v)  The 2008 percent good applies to 2008 models

purchased in 2007.
(vi)  Trucks weighing two tons or more have a residual

taxable value of $1,750.

TABLE 6

                          Percent Good
     Model Year            of Cost New

         08                     90%
         07                     82%
         06                     76%
         05                     69%

         04                     63%
         03                     56%
         02                     50%
         01                     44%
         00                     37%
         99                     31%
         98                     25%
         97                     18%
         96                     12%
         95 and prior            6%

(f)  Class 7 - Medical and Dental Equipment.  Class 7
property is subject to a high degree of technological
development by the health industry.

(i)  Examples of property in this class include:
(A)  medical and dental equipment and instruments;
(B)  exam tables and chairs;
(C)  high-tech hospital equipment;
(D)  microscopes; and
(E)  optical equipment.
(ii)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.

TABLE 7

       Year of            Percent Good
     Acquisition       of Acquisition Cost

         07                     94%
         06                     91%
         05                     86%
         04                     82%
         03                     73%
         02                     63%
         01                     53%
         00                     43%
         99                     33%
         98                     22%
         97 and prior           11%

(g)  Class 8 - Machinery and Equipment.  Property in this
class is subject to considerable functional and economic
obsolescence created by competition as technologically
advanced and more efficient equipment becomes available.

(i)  Examples of property in this class include:
(A)  manufacturing machinery;
(B)  amusement rides;
(C)  bakery equipment;
(D)  distillery equipment;
(E)  refrigeration equipment;
(F)  laundry and dry cleaning equipment;
(G)  machine shop equipment;
(H)  processing equipment;
(I)  auto service and repair equipment;
(J)  mining equipment;
(K)  ski lift machinery;
(L)  printing equipment;
(M)  bottling or cannery equipment;
(N)  packaging equipment; and
(O)  pollution control equipment.
(ii)  Except as provided in Subsection (6)(g)(iii), taxable

value is calculated by applying the percent good factor against
the acquisition cost of the property.

(iii)(A)  Notwithstanding Subsection (6)(g)(ii), the taxable
value of the following oil refinery pollution control equipment
required by the federal Clean Air Act shall be calculated
pursuant to Subsection (6)(g)(iii)(B):

(I)  VGO (Vacuum Gas Oil)  reactor;
(II)  HDS (Diesel Hydrotreater)  reactor;
(III)  VGO compressor;
(IV)  VGO furnace;
(V)  VGO and HDS high pressure exchangers;
(VI)  VGO, SRU (Sulfur Recovery Unit), SWS (Sour

Water Stripper), and TGU; (Tail Gas Unit)  low pressure
exchangers;
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(VII)  VGO, amine, SWS, and HDS separators and drums;
(VIII)  VGO and tank pumps;
(IX)  TGU modules; and
(X)  VGO tank and air coolers.
(B)  The taxable value of the oil refinery pollution control

equipment described in Subsection (6)(g)(iii)(A)  shall be
calculated by:

(I)  applying the percent good factor in Table 8 against the
acquisition cost of the property; and

(II)  multiplying the product described in Subsection
(6)(g)(iii)(B)(I) by 50%.

TABLE 8

       Year of            Percent Good
     Acquisition       of Acquisition Cost

         07                     94%
         06                     91%
         05                     86%
         04                     82%
         03                     73%
         02                     63%
         01                     53%
         00                     43%
         99                     33%
         98                     22%
         97 and prior           11%

(h)  Class 9 - Off-Highway Vehicles.
(i)  Because Section 59-2-405.2 subjects off-highway

vehicles to an age-based uniform fee, a percent good schedule
is not necessary.

(i)  Class 10 - Railroad Cars.  The Class 10 schedule was
developed to value the property of railroad car companies.
Functional and economic obsolescence is recognized in the
developing technology of the shipping industry.  Heavy wear
and tear is also a factor in valuing this class of property.

(i)  Taxable value is calculated by applying the percent
good factor against the acquisition cost of the property.

TABLE 10

       Year of            Percent Good
     Acquisition       of Acquisition Cost

         07                     96%
         06                     94%
         05                     91%
         04                     90%
         03                     83%
         02                     76%
         01                     68%
         00                     60%
         99                     52%
         98                     44%
         97                     35%
         96                     27%
         95                     18%
         94 and prior           10%

(j)  Class 11 - Street Motorcycles.
(i)  Because Section 59-2-405.2 subjects street motorcycles

to an age-based uniform fee, a percent good schedule is not
necessary.

(k)  Class 12 - Computer Hardware.
(i)  Examples of property in this class include:
(A)  data processing equipment;
(B)  personal computers;
(C)  main frame computers;
(D)  computer equipment peripherals;
(E)  cad/cam systems; and
(F)  copiers.
(ii)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.

TABLE 12

       Year of            Percent Good
     Acquisition       of Acquisition Cost

         07                     62%
         06                     46%
         05                     21%
         04                      9%
         03 and prior            7%

(l)  Class 13 - Heavy Equipment.
(i)  Examples of property in this class include:
(A)  construction equipment;
(B)  excavation equipment;
(C)  loaders;
(D)  batch plants;
(E)  snow cats; and
(F)  pavement sweepers.
(ii)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.
(iii)  2008 model equipment purchased in 2007 is valued

at 100 percent of acquisition cost.

TABLE 13

       Year of            Percent Good
     Acquisition       of Acquisition Cost

         07                     61%
         06                     57%
         05                     54%
         04                     51%
         03                     47%
         02                     44%
         01                     41%
         00                     37%
         99                     34%
         98                     30%
         97                     27%
         96                     24%
         95                     20%
         94 and prior           17%

(m)  Class 14 - Motor Homes.
(i)  Taxable value is calculated by applying the percent

good against the cost new.
(ii)  The 2008 percent good applies to 2008 models

purchased in 2007.
(iii)  Motor homes have a residual taxable value of $1,000.

TABLE 14

                          Percent Good
     Model Year            of Cost New

         08                     90%
         07                     64%
         06                     61%
         05                     58%
         04                     55%
         03                     51%
         02                     48%
         01                     45%
         00                     42%
         99                     39%
         98                     35%
         97                     32%
         96                     29%
         95                     26%
         94                     23%
         93                     19%
         92 and prior           16%

(n)  Class 15 - Semiconductor Manufacturing Equipment.
Class 15 applies only to equipment used in the production of
semiconductor products.  Equipment used in the semiconductor
manufacturing industry is subject to significant economic and
functional obsolescence due to rapidly changing technology and
economic conditions.

(i)  Examples of property in this class include:
(A)  crystal growing equipment;
(B)  die assembly equipment;
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(C)  wire bonding equipment;
(D)  encapsulation equipment;
(E)  semiconductor test equipment;
(F)  clean room equipment;
(G)  chemical and gas systems related to semiconductor

manufacturing;
(H)  deionized water systems;
(I)  electrical systems; and
(J)  photo mask and wafer manufacturing dedicated to

semiconductor production.
(ii)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.

TABLE 15

       Year of            Percent Good
     Acquisition       of Acquisition Cost

         07                     47%
         06                     34%
         05                     24%
         04                     15%
         03 and prior            6%

(o)  Class 16 - Long-Life Property.  Class 16 property has
a long physical life with little obsolescence.

(i)  Examples of property in this class include:
(A)  billboards;
(B)  sign towers;
(C)  radio towers;
(D)  ski lift and tram towers;
(E)  non-farm grain elevators; and
(F)  bulk storage tanks.
(ii)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.

TABLE 16

       Year of            Percent Good
     Acquisition       of Acquisition Cost

         07                     98%
         06                     96%
         05                     95%
         04                     94%
         03                     92%
         02                     89%
         01                     83%
         00                     78%
         99                     72%
         98                     65%
         97                     60%
         96                     54%
         95                     48%
         94                     43%
         93                     37%
         92                     30%
         91                     22%
         90                     15%
         89 and prior            8%

(p)  Class 17 - Vessels Equal to or Greater Than 31 Feet in
Length.

(i)  Examples of property in this class include:
(A)  houseboats equal to or greater than 31 feet in length;
(B)  sloops equal to or greater than 31 feet in length; and
(C)  yachts equal to or greater than 31 feet in length.
(ii)  A vessel, including an outboard motor of the vessel,

under 31 feet in length:
(A)  is not included in Class 17;
(B)  may not be valued using Table 17; and
(C)  is subject to an age-based uniform fee under Section

59-2-405.2.
(iii)  Taxable value is calculated by applying the percent

good factor against the cost new of the property.
(iv)  The Tax Commission and assessors shall rely on the

following sources to determine cost new for property in this

class:
(A)  the following publications or valuation methods:
(I)  the manufacturer's suggested retail price listed in the

ABOS Marine Blue Book;
(II)  for property not listed in the ABOS Marine Blue Book

but listed in the NADA Marine Appraisal Guide, the NADA
average value for the property divided by the percent good
factor; or

(III)  for property not listed in the ABOS Marine Blue
Book or the NADA Appraisal Guide:

(aa)  the manufacturer's suggested retail price for
comparable property; or

(bb)  the cost new established for that property by a
documented valuation source; or

(B)  the documented actual cost of new or used property in
this class.

(v)  The 2008 percent good applies to 2008 models
purchased in 2007.

(vi)  Property in this class has a residual taxable value of
$1,000.

TABLE 17

                          Percent Good
     Model Year            of Cost New

         08                     90%
         07                     65%
         06                     63%
         05                     60%
         04                     58%
         03                     56%
         02                     54%
         01                     52%
         00                     50%
         99                     48%
         98                     45%
         97                     43%
         96                     41%
         95                     39%
         94                     37%
         93                     35%
         92                     33%
         91                     30%
         90                     28%
         89                     26%
         88                     24%
         87 and prior           22%

(q)  Class 17a - Vessels Less Than 31 Feet in Length
(i)  Because Section 59-2-405.2 subjects vessels less than

31 feet in length to an age-based uniform fee, a percent good
schedule is not necessary.

(r)  Class 18 - Travel Trailers and Class 18a - Tent
Trailers/Truck Campers.

(i)  Because Section 59-2-405.2 subjects travel trailers and
tent trailers/truck campers to an age-based uniform fee, a
percent good schedule is not necessary.

(s)  Class 20 - Petroleum and Natural Gas Exploration and
Production Equipment.  Class 20 property is subject to
significant functional and economic obsolescence due to the
volatile nature of the petroleum industry.

(i)  Examples of property in this class include:
(A)  oil and gas exploration equipment;
(B)  distillation equipment;
(C)  wellhead assemblies;
(D)  holding and storage facilities;
(E)  drill rigs;
(F)  reinjection equipment;
(G)  metering devices;
(H)  cracking equipment;
(I)  well-site generators, transformers, and power lines;
(J)  equipment sheds;
(K)  pumps;
(L)  radio telemetry units; and
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(M)  support and control equipment.
(ii)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.

TABLE 20

       Year of            Percent Good
     Acquisition       of Acquisition Cost

         07                     98%
         06                     97%
         05                     94%
         04                     93%
         03                     85%
         02                     77%
         01                     68%
         00                     59%
         99                     50%
         98                     40%
         97                     31%
         96                     21%
         95 and prior           11%

(t)  Class 21 - Commercial Trailers.
(i)  Examples of property in this class include:
(A)  dry freight van trailers;
(B)  refrigerated van trailers;
(C)  flat bed trailers;
(D)  dump trailers;
(E)  livestock trailers; and
(F)  tank trailers.
(ii)  Taxable value is calculated by applying the percent

good factor against the cost new of the property.  For state
assessed vehicles, cost new shall include the value of attached
equipment.

(iii)  The 2008 percent good applies to 2008 models
purchased in 2007.

(iv)  Commercial trailers have a residual taxable value of
$1,000.

TABLE 21

                          Percent Good
     Model Year            of Cost New

         08                     95%
         07                     89%
         06                     83%
         05                     78%
         04                     73%
         03                     67%
         02                     62%
         01                     57%
         00                     52%
         99                     46%
         98                     41%
         97                     36%
         96                     30%
         95                     25%
         94                     20%
         93                     14%
         92 and prior            9%

(u)  Class 21a - Other Trailers (Non-Commercial).
(i)  Because Section 59-2-405.2 subjects this class of

trailers to an age-based uniform fee, a percent good schedule is
not necessary.

(v)  Class 22 - Passenger Cars, Light Trucks/Utility
Vehicles, and Vans.

(i)  Class 22 vehicles fall within four subcategories:
domestic passenger cars, foreign passenger cars, light trucks,
including utility vehicles, and vans.

(ii)  Because Section 59-2-405.1 subjects Class 22 property
to an age-based uniform fee, a percent good schedule is not
necessary.

(w)  Class 22a - Small Motor Vehicles.
(i)  Because Section 59-2-405.2 subjects small motor

vehicles to an age-based uniform fee, a percent good schedule
is not necessary.

(x)  Class 23 - Aircraft Subject to the Aircraft Uniform Fee
and Not Listed in the Aircraft Bluebook Price Digest.

(i)  Examples of property in this class include:
(A)  kit-built aircraft;
(B)  experimental aircraft;
(C)  gliders;
(D)  hot air balloons; and
(E)  any other aircraft requiring FAA registration.
(ii)  Aircraft subject to the aircraft uniform fee, but not

listed in the Aircraft Bluebook Price Digest, are valued by
applying the percent good factor against the acquisition cost of
the aircraft.

(iii)  Aircraft requiring Federal Aviation Agency
registration and kept in Utah must be registered with the Motor
Vehicle Division of the Tax Commission.

TABLE 23

       Year of            Percent Good
     Acquisition       of Acquisition Cost

         07                     75%
         06                     71%
         05                     67%
         04                     63%
         03                     59%
         02                     55%
         01                     51%
         00                     47%
         99                     43%
         98                     39%
         97                     35%
         96 and prior           31%

(y)  Class 24 - Leasehold Improvements.
(i)  This class includes leasehold improvements to real

property installed by a tenant.  The Class 24 schedule is to be
used only with leasehold improvements that are assessed to the
lessee of the real property pursuant to Tax Commission rule
R884-24P-32.  Leasehold improvements include:

(A)  walls and partitions;
(B)  plumbing and roughed-in fixtures;
(C)  floor coverings other than carpet;
(D)  store fronts;
(E)  decoration;
(F)  wiring;
(G)  suspended or acoustical ceilings;
(H)  heating and cooling systems; and
(I)  iron or millwork trim.
(ii)  Taxable value is calculated by applying the percent

good factor against the cost of acquisition, including
installation.

(iii)  The Class 3 schedule is used to value short life
leasehold improvements.

TABLE 24

       Year of            Percent of
     Installation      Installation Cost

         07                     94%
         06                     88%
         05                     82%
         04                     77%
         03                     71%
         02                     65%
         01                     59%
         00                     54%
         99                     48%
         98                     42%
         97                     36%
         96 and prior           30%

(z)  Class 25 - Aircraft Parts Manufacturing Tools and
Dies.  Property in this class is generally subject to rapid
physical, functional, and economic obsolescence due to rapid
technological and economic shifts in the airline parts
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manufacturing industry.  Heavy wear and tear is also a factor in
valuing this class of property.

(i)  Examples of property in this class include:
(A)  aircraft parts manufacturing jigs and dies;
(B)  aircraft parts manufacturing molds;
(C)  aircraft parts manufacturing patterns;
(D)  aircraft parts manufacturing taps and gauges;
(E)  aircraft parts manufacturing test equipment; and
(F)  aircraft parts manufacturing fixtures.
(ii)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.

TABLE 25

       Year of            Percent Good
     Acquisition       of Acquisition Cost

         07                     86%
         06                     73%
         05                     58%
         04                     42%
         03                     22%
         02 and prior            4%

(aa)  Class 26 - Personal Watercraft.
(i)  Because Section 59-2-405.2 subjects personal

watercraft to an age-based uniform fee, a percent good schedule
is not necessary.

(bb)  Class 27 - Electrical Power Generating Equipment
and Fixtures

(i)  Examples of property in this class include:
(A)  electrical power generators; and
(B)  control equipment.
(ii)  Taxable value is calculated by applying the percent

good factor against the acquisition cost of the property.

TABLE 27

       Year of            Percent Good
     Acquisition       of Acquisition Cost

         07                     97%
         06                     95%
         05                     92%
         04                     90%
         03                     87%
         02                     84%
         01                     82%
         00                     79%
         99                     77%
         98                     74%
         97                     71%
         96                     69%
         95                     66%
         94                     64%
         93                     61%
         92                     58%
         91                     56%
         90                     53%
         89                     51%
         88                     48%
         87                     45%
         86                     43%
         85                     40%
         84                     38%
         83                     35%
         82                     32%
         81                     30%
         80                     27%
         79                     25%
         78                     22%
         77                     19%
         76                     17%
         75                     14%
         74                     12%
         73 and prior            9%

The provisions of this rule shall be implemented and
become binding on taxpayers beginning January 1, 2008.

R884-24P-34.  Use of Sales or Appraisal Information

Gathered in Conjunction With Assessment/Sales Ratio
Studies Pursuant to Utah Code Ann. Section 59-2-704.

A.  Market data gathered for purposes of an
assessment/sales ratio study may be used for valuation purposes
only as part of a systematic reappraisal program whereby all
similar properties are given equitable and uniform treatment.

B.  Sales or appraisal data gathered in conjunction with a
ratio study shall not be used for an isolated reappraisal of the
sold or appraised properties.

C.  Information derived from ratio studies regarding the
values assigned to real property and personal property shall not
be used to establish the apportionment between real and
personal property in future assessments.

R884-24P-35.  Annual Statement for Certain Exempt Uses
of Property Pursuant to Utah Code Ann. Section 59-2-1102.

A.  The purpose of this rule is to provide guidance to
property owners required to file an annual statement under
Section 59-2-1102 in order to claim a property tax exemption
under Section 59-2-1101 (2)(d) or (e).

B.  The annual statement filed pursuant to Section 59-2-
1102 shall contain the following information for the specific
property for which an exemption is sought:

1.  the owner of record of the property;
2.  the property parcel, account, or serial number;
3.  the location of the property;
4.  the tax year in which the exemption was originally

granted;
5.  a description of any change in the use of the real or

personal property since January 1 of the prior year;
6.  the name and address of any person or organization

conducting a business for profit on the property;
7.  the name and address of any organization that uses the

real or personal property and pays a fee for that use that is
greater than the cost of maintenance and utilities associated with
the property;

8.  a description of any personal property leased by the
owner of record for which an exemption is claimed;

9.  the name and address of the lessor of property described
in B.8.;

10.  the signature of the owner of record or the owner's
authorized representative; and

11.  any other information the county may require.
C.  The annual statement shall be filed:
1.  with the county legislative body in the county in which

the property is located;
2.  on or before March 1; and
3.  using:
a)  Tax Commission form PT-21, Annual Statement for

Continued Property Tax Exemption; or
b)  a form that contains the information required under B.

R884-24P-36.  Contents of Real Property Tax Notice
Pursuant to Utah Code Ann. Section 59-2-1317.

A.  In addition to the information required by Section 59-2-
1317, the tax notice for real property shall specify the following:

1.  the property identification number;
2.  the appraised value of the property and, if applicable,

any adjustment for residential exemptions expressed in terms of
taxable value;

3.  if applicable, tax relief for taxpayers eligible for blind,
veteran, or poor abatement or the circuit breaker, which shall be
shown as credits to total taxes levied; and

4.  itemized tax rate information for each taxing entity and
total tax rate.

R884-24P-37.  Separate Values of Land and Improvements
Pursuant to Utah Code Ann. Sections 59-2-301 and 59-2-305.

A.  The county assessor shall maintain an appraisal record
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of all real property subject to assessment by the county.  The
record shall include the following information:

1.  owner of the property;
2.  property identification number;
3.  description and location of the property; and
4.  full market value of the property.
B.  Real property appraisal records shall show separately

the value of the land and the value of any improvements.

R884-24P-38.  Nonoperating Railroad Properties Pursuant
to Utah Code Ann. Section 59-2-201(4).

A.  Definitions.
1.  "Railroad right of way" (RR-ROW) means a strip of

land upon which a railroad company constructs the road bed.
a.  RR-ROW within incorporated towns and cities shall

consist of 50 feet on each side of the main line main track,
branch line main track or main spur track.  Variations to the 50-
foot standard shall be approved on an individual basis.

b.  RR-ROW outside incorporated towns and cities shall
consist of the actual right-of-way owned if not in excess of 100
feet on each side of the center line of the main line main track,
branch line main track, or main spur track.  In cases where
unusual conditions exist, such as mountain cuts, fills, etc., and
more than 100 feet on either side of the main track is required
for ROW and where small parcels of land are otherwise required
for ROW purposes, the necessary additional area shall be
reported as RR-ROW.

B.  Assessment of nonoperating railroad properties.
Railroad property formerly assessed by the unitary method
which has been determined to be nonoperating, and which is not
necessary to the conduct of the business, shall be assessed
separately by the local county assessor.  For purposes of this
rule:

C.  Assessment procedures.
1.  Properties charged to nonoperating accounts are

reviewed by the Property Tax Division, and if taxable, are
assessed and placed on the local county assessment rolls
separately from the operating properties.

2.  RR-ROW is considered as operating and as necessary
to the conduct and contributing to the income of the business.
Any revenue derived from leasing of property within the RR-
ROW is considered as railroad operating revenues.

3.  Real property outside of the RR-ROW which is
necessary to the conduct of the railroad operation is considered
as part of the unitary value.  Some examples are: company
homes occupied by superintendents and other employees on 24-
hour call, storage facilities for railroad operations,
communication facilities, and spur tracks outside of RR-ROW.

4.  Abandoned RR-ROW is considered as nonoperating and
shall be reported as such by the railroad companies.

5.  Real property outside of the RR-ROW which is not
necessary to the conduct of the railroad operations is classified
as nonoperating and therefore assessed by the local county
assessor.  Some examples are:  land leased to service station
operations, grocery stores, apartments, residences, and
agricultural uses.

6.  RR-ROW obtained by government grant or act of
Congress is deemed operating property.

D.  Notice of Determination.  It is the responsibility of the
Property Tax Division to provide a notice of determination to
the owner of the railroad property and the assessor of the county
where the railroad property is located immediately after such
determination of operating or nonoperating status has been
made.  If there is no appeal to the notice of determination, the
Property Tax Division shall notify the assessor of the county
where the property is located so the property may be placed on
the roll for local assessment.

E.  Appeals.  Any interested party who wishes to contest
the determination of operating or nonoperating property may do

so by filing a request for agency action within ten days of the
notice of determination of operating or nonoperating properties.
Request for agency action may be made pursuant to Utah Code
Ann. Title 63, Chapter 46b.

R884-24P-40.  Exemption of Parsonages, Rectories,
Monasteries, Homes and Residences Pursuant to Utah Code
Annotated 59-2-1101(d) and Article XIII, Section 2 of the
Utah Constitution.

A.  Parsonages, rectories, monasteries, homes and
residences if used exclusively for religious purposes, are exempt
from property taxes if they meet all of the following
requirements:

1.  The land and building are owned by a religious
organization which has qualified with the Internal Revenue
Service as a Section 501(c)(3) organization and which
organization continues to meet the requirements of that section.

2.  The building is occupied only by persons whose full
time efforts are devoted to the religious organization and the
immediate families of such persons.

3.  The religious organization, and not the individuals who
occupy the premises, pay all payments, utilities, insurance,
repairs, and all other costs and expenses related to the care and
maintenance of the premises and facilities.

B.  The exemption for one person and the family of such
person is limited to the real estate that is reasonable for the
residence of the family and which remains actively devoted
exclusively to the religious purposes.  The exemption for more
than one person, such as a monastery, is limited to that amount
of real estate actually devoted exclusively to religious purposes.

C.  Vacant land which is not actively used by the religious
organization, is not deemed to be devoted exclusively to
religious purposes, and is therefore not exempt from property
taxes.

1.  Vacant land which is held for future development or
utilization by the religious organization is not deemed to be
devoted exclusively to religious purposes and therefore not tax
exempt.

2.  Vacant land is tax exempt after construction commences
or a building permit is issued for construction of a structure or
other improvements used exclusively for religious purposes.

R884-24P-41.  Adjustment or Deferral of Property Taxes
Pursuant to Utah Code Ann. Section 59-2-1347.

A.  Requested adjustments to taxes for past years may not
be made under Utah Code Ann. Section 59-2-1347 if the
requested adjustment is based only on property valuation.

B.  Utah Code Ann. Section 59-2-1347 applies only to
taxes levied but unpaid and may not serve as the basis for
refunding taxes already paid.

C.  Utah Code Ann. Section 59-2-1347 may only be
applied to taxes levied for the five most recent tax years except
where taxes levied remain unpaid as a result of administrative
action or litigation.

R884-24P-42.  Farmland Assessment Audits and Personal
Property Audits Pursuant to Utah Code Ann. Subsection 59-
2-508(2), and Section 59-2-705.

A.  The Tax Commission is responsible for auditing the
administration of the Farmland Assessment Act to verify proper
listing and classification of all properties assessed under the act.
The Tax Commission also conducts routine audits of personal
property accounts.

1.  If an audit reveals an incorrect assignment of property,
or an increase or decrease in value, the county assessor shall
correct the assessment on the assessment roll and the tax roll.

2.  A revised assessment notice or tax notice or both shall
be mailed to the taxpayer for the current year and any previous
years affected.
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3.  The appropriate tax rate for each year shall be applied
when computing taxes due for previous years.

B.  Assessors shall not alter results of an audit without first
submitting the changes to the Tax commission for review and
approval.

C.  The Tax Commission shall review assessor compliance
with this rule.  Noncompliance may result in an order for
corrective action.

R884-24P-44.  Farm Machinery and Equipment Exemption
Pursuant to Utah Code Ann. Sections 59-2-102 and 59-2-
1101.

A.  The use of the machinery and equipment, whether by
the claimant or a lessee, shall determine the exemption.

1.  For purposes of this rule, the term owner includes a
purchaser under an installment purchase contract or capitalized
lease where ownership passes to the purchaser at the end of the
contract without the exercise of an option on behalf of the
purchaser or seller.

B.  Farm machinery and equipment is used primarily for
agricultural purposes if it is used primarily for the production or
harvesting of agricultural products.

C.  The following machinery and equipment is used
primarily for the production or harvesting of agricultural
products:

1.  Machinery and equipment used on the farm for storage,
cooling, or freezing of fruits or vegetables;

2.  Except as provided in C.3., machinery and equipment
used in fruit or vegetable growing operations if the machinery
and equipment does not physically alter the fruit or vegetables;
and

3.  Machinery and equipment that physically alters the form
of fruits or vegetables if the operations performed by the
machinery or equipment are reasonable and necessary in the
preparation of the fruit or vegetables for wholesale marketing.

D.  Machinery and equipment used for processing of
agricultural products are not exempt.

R884-24P-47.  Uniform Tax on Aircraft Pursuant to Utah
Code Ann. Sections 59-2-404, 59-2-1005, 59-2-1302, and 59-
2-1303.

A.  Registration of aircraft requires payment of a uniform
tax in lieu of ad valorem personal property tax.  This tax shall be
collected by the county assessor at the time of registration at the
rate prescribed in Section 59-2-404.

B.  The average wholesale market value of the aircraft is
the arithmetic mean of the average low wholesale book value
and the average high wholesale book value.  This average price
will be used as the basis for the initial assessment.  These
amounts are obtained from the fall edition of the Aircraft
Bluebook Price Digest in the year preceding the year of
registration for all aircraft listed in that publication.

1.  The average wholesale market value of aircraft subject
to registration but not shown in the Aircraft Bluebook Price
Digest will be assessed according to the annual depreciation
schedule for aircraft valuation set forth in Tax Commission rule
R884-24P-33, "Personal Property Valuation Guides and
Schedules."

2.  Instructions for interpretation of codes are found inside
the Aircraft Bluebook Price Digest.

a)  Average low wholesale values are found under the
heading "Average equipped per base avg change/invtry."

b)  Average high wholesale values are found under the
heading "change mktbl."

c)  Aircraft values not in accordance with "average" may be
adjusted by the assessor following the instructions in the
Bluebook.  Factors that have the greatest impact on value
include:  high engine time, air worthiness directives not
complied with, status of annual inspection, crash damage, paint

condition, and interior condition.
C.  The uniform tax is due each year the aircraft is

registered in Utah.  If the aircraft is sold within the same
registration period, no additional uniform tax shall be due.
However, the purchaser shall pay any delinquent tax as a
condition precedent to registration.

D.  If an aircraft is purchased or moved to Utah during the
year and newly registered in Utah, the uniform tax shall be
prorated based on the number of months remaining in the
registration period.

1.  Any portion of a month shall be counted as a full
month.  For example, if registration is required during July, 50
percent of the uniform tax shall be paid as a condition of
registration.

2.  If the aircraft is moved to Utah during the year, and
property tax was paid to another state prior to moving the
aircraft into Utah, any property tax paid shall be allowed as a
credit against the prorated uniform tax due in Utah.

a)  This credit may not be refunded if the other state
property tax exceeds the uniform tax due in Utah for the
comparable year.

b)  Proof of payment shall be submitted before credit is
allowed.

E.  The uniform tax collected by county assessors shall be
distributed to the taxing districts of the county in which the
aircraft is located as shown on the registration application.  If
the aircraft is registered in a county other than the county of the
aircraft location, the tax collected shall be forwarded to the
appropriate county within five working days.

F.  The Tax Commission shall supply registration forms
and numbered decals to the county assessors.  Forms to assess
the uniform tax shall be prepared by the counties each year.  The
Tax Commission shall maintain an owners' data base and supply
the counties with a list of registrations by county after the first
year and shall also supply registration renewal forms preprinted
with the prior year's registration information.

G.  The aircraft owner or person or entity in possession
thereof shall immediately provide access to any aircraft hangar
or other storage area or facility upon request by the assessor or
the assessor's designee in order to permit the determination of
the status of registration of the aircraft, and the performance of
any other act in furtherance of the assessor's duties.

H.  The provisions applicable to securing or collecting
personal property taxes set forth in Sections 59-2-1302 and 59-
2-1303 shall apply to the collection of delinquent uniform taxes.

I.  If the aircraft owner and the county assessor cannot
reach agreement concerning the aircraft valuation, the valuation
may be appealed to the county board of equalization under
Section 59-2-1005.

R884-24P-49.  Calculating the Utah Apportioned Value of a
Rail Car Fleet Pursuant to Utah Code Ann. Section 59-2-
201.

A.  Definitions.
1.  "Average market value per rail car" means the fleet rail

car market value divided by the number of rail cars in the fleet.
2.  "Fleet rail car market value" means the sum of:
a)(1)  the yearly acquisition costs of the fleet's rail cars;
(2)  multiplied by the appropriate percent good factors

contained in Class 10 of R884-24P- 33, Personal Property
Valuation Guides and Schedules; and

b)  the sum of betterments by year.
(1)  Except as provided in A.2.b)(2), the sum of

betterments by year shall be depreciated on a 14-year straight
line method.

(2)  Notwithstanding the provisions of A.2.b)(1),
betterments shall have a residual value of two percent.

3.  "In-service rail cars" means the number of rail cars in
the fleet, adjusted for out-of- service rail cars.
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4. a)  "Out-of-service rail cars" means rail cars:
(1)  out-of-service for a period of more than ten

consecutive hours; or
(2)  in storage.
b)  Rail cars cease to be out-of-service once repaired or

removed from storage.
c)  Out-of-service rail cars do not include rail cars idled for

less than ten consecutive hours due to light repairs or routine
maintenance.

5.  "System car miles" means both loaded and empty miles
accumulated in the U.S., Canada, and Mexico during the prior
calendar year by all rail cars in the fleet.

6.  "Utah car miles" mean both loaded and empty miles
accumulated within Utah during the prior calendar year by all
rail cars in the fleet.

7. "Utah percent of system factor" means the Utah car miles
divided by the system car miles.

B.  The provisions of this rule apply only to private rail car
companies.

C.  To receive an adjustment for out-of-service rail cars, the
rail car company must report the number of out-of-service days
to the commission for each of the company's rail car fleets.

D.  The out-of-service adjustment is calculated as follows.
1.  Divide the out-of-service days by 365 to obtain the out-

of-service rail car equivalent.
2.  Subtract the out-of-service rail car equivalent calculated

in D.1. from the number of rail cars in the fleet.
E.  The taxable value for each rail car fleet apportioned to

Utah, for which the Utah percent of system factor is more than
50 percent, shall be determined by multiplying the Utah percent
of system factor by the fleet rail car market value.

F.  The taxable value for each rail car company apportioned
to Utah, for which the Utah percent of system factor is less than
or equal to 50 percent, shall be determined in the following
manner.

1.  Calculate the number of fleet rail cars allocated to Utah
under the Utah percent of system factor.  The steps for this
calculation are as follows.

a)  Multiply the Utah percent of system factor by the in-
service rail cars in the fleet.

b)  Multiply the product obtained in F.1.a) by 50 percent.
2.  Calculate the number of fleet rail cars allocated to Utah

under the time speed factor.  The steps for this calculation are as
follows.

a) Divide the fleet's Utah car miles by the average rail car
miles traveled in Utah per year.  The Commission has
determined that the average rail car miles traveled in Utah per
year shall equal 200,000 miles.

b)  Multiply the quotient obtained in F.2.a) by the percent
of in-service rail cars in the fleet.

c)  Multiply the product obtained in F.2.b) by 50 percent.
3.  Add the number of fleet rail cars allocated to Utah under

the Utah percent of system factor, calculated in F.1.b), and the
number of fleet rail cars allocated to Utah under the time speed
factor, calculated in F.2.c), and multiply that sum by the average
market value per rail car.

R884-24P-50.  Apportioning the Utah Proportion of
Commercial Aircraft Valuations Pursuant to Utah Code
Ann. Section 59-2-201.

A.  Definitions.
1.  "Commercial air carrier" means any air charter service,

air contract service or airline as defined by Section 59-2-102.
2.  "Ground time" means the time period beginning at the

time an aircraft lands and ending at the time an aircraft takes off.
B.  The commission shall apportion to a tax area the

assessment of the mobile flight equipment owned by a
commercial air carrier in the proportion that the ground time in
the tax area bears to the total ground time in the state.

C.  The provisions of this rule shall be implemented and
become binding on taxpayers beginning with the 1999 calendar
year.

R884-24P-52.  Criteria for Determining Primary Residence
Pursuant to Utah Code Ann. Sections 59-2-102, 59-2-103,
and 59-2-103.5.

A.  "Household" is as defined in Section 59-2-1202.
B.  "Primary residence" means the location where domicile

has been established.
C.  Except as provided in D. and F.3., the residential

exemption provided under Section 59-2- 103 is limited to one
primary residence per household.

D.  An owner of multiple properties may receive the
residential exemption on all properties for which the property is
the primary residence of the tenant.

E.  Factors or objective evidence determinative of domicile
include:

1.  whether or not the individual voted in the place he
claims to be domiciled;

2.  the length of any continuous residency in the location
claimed as domicile;

3.  the nature and quality of the living accommodations that
an individual has in the location claimed as domicile as opposed
to any other location;

4.  the presence of family members in a given location;
5.  the place of residency of the individual's spouse or the

state of any divorce of the individual and his spouse;
6.  the physical location of the individual's place of

business or sources of income;
7.  the use of local bank facilities or foreign bank

institutions;
8.  the location of registration of vehicles, boats, and RVs;
9.  membership in clubs, churches, and other social

organizations;
10.  the addresses used by the individual on such things as:
a)  telephone listings;
b)  mail;
c)  state and federal tax returns;
d)  listings in official government publications or other

correspondence;
e)  driver's license;
f)  voter registration; and
g)  tax rolls;
11.  location of public schools attended by the individual

or the individual's dependents;
12. the nature and payment of taxes in other states;
13.  declarations of the individual:
a)  communicated to third parties;
b)  contained in deeds;
c)  contained in insurance policies;
d)  contained in wills;
e)  contained in letters;
f)  contained in registers;
g)  contained in mortgages; and
h)  contained in leases.
14.  the exercise of civil or political rights in a given

location;
15.  any failure to obtain permits and licenses normally

required of a resident;
16.  the purchase of a burial plot in a particular location;
17.  the acquisition of a new residence in a different

location.
F.  Administration of the Residential Exemption.
1.  Except as provided in F.2., F.4., and F.5., the first one

acre of land per residential unit shall receive the residential
exemption.

2.  If a parcel has high density multiple residential units,
such as an apartment complex or a mobile home park, the
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amount of land, up to the first one acre per residential unit,
eligible to receive the residential exemption shall be determined
by the use of the land.  Land actively used for residential
purposes qualifies for the exemption.

3.  If the county assessor determines that a property under
construction will qualify as a primary residence upon
completion, the property shall qualify for the residential
exemption while under construction.

4.  A property assessed under the Farmland Assessment Act
shall receive the residential exemption only for the homesite.

5.  A property with multiple uses, such as residential and
commercial, shall receive the residential exemption only for the
percentage of the property that is used as a primary residence.

6.  If the county assessor determines that an unoccupied
property will qualify as a primary residence when it is occupied,
the property shall qualify for the residential exemption while
unoccupied.

7.a) An application for the residential exemption required
by an ordinance enacted under Section 59-2-103.5 shall contain
the following information for the specific property for which the
exemption is requested:

(1)  the owner of record of the property;
(2)  the property parcel number;
(3)  the location of the property;
(4)  the basis of the owner's knowledge of the use of the

property;
(5)  a description of the use of the property;
(6)  evidence of the domicile of the inhabitants of the

property; and
(7)  the signature of all owners of the property certifying

that the property is residential property.
b)  The application under F.7.a) shall be:
(1)  on a form provided by the county; or
(2)  in a writing that contains all of the information listed

in F.7.a).

R884-24P-53.  2008 Valuation Guides for Valuation of Land
Subject to the Farmland Assessment Act Pursuant to Utah
Code Ann. Section 59-2-515.

(1)  Each year the Property Tax Division shall update and
publish schedules to determine the taxable value for land subject
to the Farmland Assessment Act on a per acre basis.

(a)  The schedules shall be based on the productivity of the
various types of agricultural land as determined through crop
budgets and net rents.

(b)  Proposed schedules shall be transmitted by the
Property Tax Division to county assessors for comment before
adoption.

(c)  County assessors may not deviate from the schedules.
(d)  Not all types of agricultural land exist in every county.

If no taxable value is shown for a particular county in one of the
tables, that classification of agricultural land does not exist in
that county.

(2)  All property defined as farmland pursuant to Section
59-2-501 shall be assessed on a per acre basis as follows:

(a)  Irrigated farmland shall be assessed under the
following classifications.

(i)  Irrigated I.  The following counties shall assess
Irrigated I property based upon the per acre values listed below:

TABLE 1
Irrigated I

          1)  Box Elder                 820
          2)  Cache                     690
          3)  Carbon                    540
          4)  Davis                     840
          5)  Emery                     525
          6)  Iron                      815
          7)  Kane                      450
          8)  Millard                   800
          9)  Salt Lake                 705

         10)  Utah                      735
         11)  Washington                655
         12)  Weber                     800

(ii)  Irrigated II.  The following counties shall assess
Irrigated II property based upon the per acre values listed below:

TABLE 2
Irrigated II

          1)  Box Elder                 720
          2)  Cache                     590
          3)  Carbon                    440
          4)  Davis                     740
          5)  Duchesne                  495
          6)  Emery                     425
          7)  Grand                     410
          8)  Iron                      715
          9)  Juab                      460
         10)  Kane                      350
         11)  Millard                   700
         12)  Salt Lake                 605
         13)  Sanpete                   550
         14)  Sevier                    570
         15)  Summit                    475
         16)  Tooele                    460
         17)  Utah                      635
         18)  Wasatch                   500
         19)  Washington                555
         20)  Weber                     700

(iii)  Irrigated III.  The following counties shall assess
Irrigated III property based upon the per acre values listed
below:

TABLE 3
Irrigated III

          1)  Beaver                    565
          2)  Box Elder                 570
          3)  Cache                     440
          4)  Carbon                    290
          5)  Davis                     590
          6)  Duchesne                  345
          7)  Emery                     275
          8)  Garfield                  220
          9)  Grand                     260
         10)  Iron                      565
         11)  Juab                      310
         12)  Kane                      200
         13)  Millard                   550
         14)  Morgan                    395
         15)  Piute                     355
         16)  Rich                      190
         17)  Salt Lake                 455
         18)  San Juan                  180
         19)  Sanpete                   400
         20)  Sevier                    420
         21)  Summit                    325
         22)  Tooele                    310
         23)  Uintah                    385
         24)  Utah                      485
         25)  Wasatch                   350
         26)  Washington                405
         27)  Wayne                     335
         28)  Weber                     550

(iv)  Irrigated IV.  The following counties shall assess
Irrigated IV property based upon the per acre values listed
below:

TABLE 4
Irrigated IV

          1)  Beaver                    465
          2)  Box Elder                 470
          3)  Cache                     340
          4)  Carbon                    190
          5)  Daggett                   220
          6)  Davis                     490
          7)  Duchesne                  245
          8)  Emery                     175
          9)  Garfield                  120
         10)  Grand                     160
         11)  Iron                      465
         12)  Juab                      210
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         13)  Kane                      100
         14)  Millard                   450
         15)  Morgan                    295
         16)  Piute                     255
         17)  Rich                       90
         18)  Salt Lake                 355
         19)  San Juan                   80
         20)  Sanpete                   300
         21)  Sevier                    320
         22)  Summit                    225
         23)  Tooele                    210
         24)  Uintah                    285
         25)  Utah                      385
         26)  Wasatch                   250
         27)  Washington                305
         28)  Wayne                     235
         29)  Weber                     450

(b)  Fruit orchards shall be assessed per acre based upon
the following schedule:

TABLE 5
Fruit Orchards

          1)  Beaver                    640
          2)  Box Elder                 695
          3)  Cache                     640
          4)  Carbon                    640
          5)  Davis                     695
          6)  Duchesne                  640
          7)  Emery                     640
          8)  Garfield                  640
          9)  Grand                     640
         10)  Iron                      640
         11)  Juab                      640
         12)  Kane                      640
         13)  Millard                   640
         14)  Morgan                    640
         15)  Piute                     640
         16)  Salt Lake                 640
         17)  San Juan                  640
         18)  Sanpete                   640
         19)  Sevier                    640
         20)  Summit                    640
         21)  Tooele                    640
         22)  Uintah                    640
         23)  Utah                      710
         24)  Wasatch                   640
         25)  Washington                760
         26)  Wayne                     640
         27)  Weber                     695

(c)  Meadow IV property shall be assessed per acre based
upon the following schedule:

TABLE 6
Meadow IV

          1)  Beaver                    255
          2)  Box Elder                 250
          3)  Cache                     265
          4)  Carbon                    130
          5)  Daggett                   160
          6)  Davis                     270
          7)  Duchesne                  165
          8)  Emery                     130
          9)  Garfield                  100
         10)  Grand                     125
         11)  Iron                      250
         12)  Juab                      150
         13)  Kane                      110
         14)  Millard                   195
         15)  Morgan                    185
         16)  Piute                     175
         17)  Rich                      105
         18)  Salt Lake                 225
         19)  Sanpete                   195
         20)  Sevier                    200
         21)  Summit                    205
         22)  Tooele                    185
         23)  Uintah                    195
         24)  Utah                      240
         25)  Wasatch                   210
         26)  Washington                220
         27)  Wayne                     170
         28)  Weber                     305

(d)  Dry land shall be classified as one of the following two
categories and shall be assessed on a per acre basis as follows:

(i)  Dry III.  The following counties shall assess Dry III
property based upon the per acre values listed below:

TABLE 7
Dry III

          1)  Beaver                     50
          2)  Box Elder                  85
          3)  Cache                     100
          4)  Carbon                     50
          5)  Davis                      50
          6)  Duchesne                   65
          7)  Garfield                   50
          8)  Grand                      50
          9)  Iron                       55
         10)  Juab                       50
         11)  Kane                       50
         12)  Millard                    50
         13)  Morgan                     65
         14)  Rich                       50
         15)  Salt Lake                  55
         16)  San Juan                   50
         17)  Sanpete                    60
         18)  Summit                     50
         19)  Tooele                     50
         20)  Uintah                     60
         21)  Utah                       50
         22)  Wasatch                    50
         23)  Washington                 50
         24)  Weber                      80

(ii)  Dry IV.  The following counties shall assess Dry IV
property based upon the per acre values listed below:

TABLE 8
Dry IV

          1)  Beaver                    10
          2)  Box Elder                 50
          3)  Cache                     65
          4)  Carbon                    15
          5)  Davis                     15
          6)  Duchesne                  30
          7)  Garfield                  15
          8)  Grand                     15
          9)  Iron                      20
         10)  Juab                      15
         11)  Kane                      15
         12)  Millard                   15
         13)  Morgan                    30
         14)  Rich                      15
         15)  Salt Lake                 20
         16)  San Juan                  15
         17)  Sanpete                   25
         18)  Summit                    15
         19)  Tooele                    15
         20)  Uintah                    25
         21)  Utah                      15
         22)  Wasatch                   15
         23)  Washington                15
         24)  Weber                     45

(e)  Grazing land shall be classified as one of the following
four categories and shall be assessed on a per acre basis as
follows:

(i)  Graze 1.  The following counties shall assess Graze I
property based upon the per acre values listed below:

TABLE 9
GR I

          1)  Beaver                    88
          2)  Box Elder                 72
          3)  Cache                     75
          4)  Carbon                    56
          5)  Daggett                   60
          6)  Davis                     66
          7)  Duchesne                  70
          8)  Emery                     70
          9)  Garfield                  80
         10)  Grand                     76
         11)  Iron                      68
         12)  Juab                      70
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         13)  Kane                      85
         14)  Millard                   84
         15)  Morgan                    60
         16)  Piute                     87
         17)  Rich                      70
         18)  Salt Lake                 72
         19)  San Juan                  72
         20)  Sanpete                   69
         21)  Sevier                    70
         22)  Summit                    78
         23)  Tooele                    77
         24)  Uintah                    74
         25)  Utah                      60
         26)  Wasatch                   57
         27)  Washington                65
         28)  Wayne                     92
         29)  Weber                     74

(ii)  Graze II.  The following counties shall assess Graze II
property based upon the per acre values listed below:

TABLE 10
GR II

          1)  Beaver                    28
          2)  Box Elder                 23
          3)  Cache                     24
          4)  Carbon                    16
          5)  Daggett                   17
          6)  Davis                     21
          7)  Duchesne                  22
          8)  Emery                     21
          9)  Garfield                  25
         10)  Grand                     22
         11)  Iron                      20
         12)  Juab                      21
         13)  Kane                      26
         14)  Millard                   26
         15)  Morgan                    19
         16)  Piute                     27
         17)  Rich                      23
         18)  Salt Lake                 22
         19)  San Juan                  22
         20)  Sanpete                   21
         21)  Sevier                    21
         22)  Summit                    23
         23)  Tooele                    24
         24)  Uintah                    23
         25)  Utah                      20
         26)  Wasatch                   18
         27)  Washington                21
         28)  Wayne                     28
         29)  Weber                     23

(iii)  Graze III.  The following counties shall assess Graze
III property based upon the per acre values below:

TABLE 11
GR III

          1)  Beaver                    18
          2)  Box Elder                 15
          3)  Cache                     15
          4)  Carbon                    12
          5)  Daggett                   12
          6)  Davis                     13
          7)  Duchesne                  14
          8)  Emery                     14
          9)  Garfield                  16
         10)  Grand                     15
         11)  Iron                      14
         12)  Juab                      14
         13)  Kane                      17
         14)  Millard                   17
         15)  Morgan                    12
         16)  Piute                     17
         17)  Rich                      14
         18)  Salt Lake                 14
         19)  San Juan                  15
         20)  Sanpete                   14
         21)  Sevier                    14
         22)  Summit                    15
         23)  Tooele                    15
         24)  Uintah                    14
         25)  Utah                      12
         26)  Wasatch                   12
         27)  Washington                13
         28)  Wayne                     18

         29)  Weber                     15

(iv)  Graze IV.  The following counties shall assess Graze
IV property based upon the per acre values listed below:

TABLE 12
GR IV

          1)  Beaver                    7
          2)  Box Elder                 6
          3)  Cache                     5
          4)  Carbon                    5
          5)  Daggett                   5
          6)  Davis                     5
          7)  Duchesne                  5
          8)  Emery                     5
          9)  Garfield                  6
         10)  Grand                     5
         11)  Iron                      6
         12)  Juab                      5
         13)  Kane                      5
         14)  Millard                   6
         15)  Morgan                    6
         16)  Piute                     6
         17)  Rich                      5
         18)  Salt Lake                 5
         19)  San Juan                  5
         20)  Sanpete                   5
         21)  Sevier                    5
         22)  Summit                    5
         23)  Tooele                    6
         24)  Uintah                    6
         25)  Utah                      5
         26)  Wasatch                   5
         27)  Washington                5
         28)  Wayne                     6
         29)  Weber                     6

(f)  Land classified as nonproductive shall be assessed as
follows on a per acre basis:

TABLE 13
Nonproductive Land

            Nonproductive Land
           1)  All Counties            5

R884-24P-55.  Counties to Establish Ordinance for Tax Sale
Procedures Pursuant to Utah Code Ann. Section 59-2-
1351.1.

A.  "Collusive bidding" means any agreement or
understanding reached by two or more parties that in any way
alters the bids the parties would otherwise offer absent the
agreement or understanding.

B.  Each county shall establish a written ordinance for real
property tax sale procedures.

C.  The written ordinance required under B. shall be
displayed in a public place and shall be available to all
interested parties.

D.  The tax sale ordinance shall address, as a minimum, the
following issues:

1.  bidder registration procedures;
2.  redemption rights and procedures;
3.  prohibition of collusive bidding;
4.  conflict of interest prohibitions and disclosure

requirements;
5.  criteria for accepting or rejecting bids;
6.  sale ratification procedures;
7.  criteria for granting bidder preference;
8.  procedures for recording tax deeds;
9.  payments methods and procedures;
10.  procedures for contesting bids and sales;
11.  criteria for striking properties to the county;
12.  procedures for disclosing properties withdrawn from

the sale for reasons other than redemption; and
13.  disclaimers by the county with respect to sale

procedures and actions.
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R884-24P-56.  Assessment, Collection, and Apportionment
of Property Tax on Commercial Transportation Property
Pursuant to Utah Code Ann. Sections 41-1a-301 and 59-2-
801.

A.  For purposes of Section 59-2-801, the previous year's
statewide rate shall be calculated as follows:

1.  Each county's overall tax rate is multiplied by the
county's percent of total lane miles of principal routes.

2.  The values obtained in A.1. for each county are summed
to arrive at the statewide rate.

B.  The assessment of vehicles apportioned under Section
41-1a-301 shall be apportioned at the same percentage ratio that
has been filed with the Motor Vehicle Division of the State Tax
Commission for determining the proration of registration fees.

C.  For purposes of Section 59-2-801(2), principal route
means lane miles of interstate highways and clover leafs, U.S.
highways, and state highways extending through each county as
determined by the Commission from current state Geographic
Information System databases.

R884-24P-57.  Judgment Levies Pursuant to Utah Code Ann.
Sections 59-2-918.5, 59-2-924, 59-2-1328, and 59-2-1330.

A. Definitions.
1.  "Issued" means the date on which the judgment is

signed.
2.  "One percent of the total ad valorem property taxes

collected by the taxing entity in the previous fiscal year"
includes any revenues collected by a judgment levy imposed in
the prior year.

B.  A taxing entity's share of a judgment or order shall
include the taxing entity's share of any interest that must be paid
with the judgment or order.

C.  The judgment levy public hearing required by Section
59- 2-918.5 shall be held as follows:

1.  For taxing entities operating under a July 1 through June
30 fiscal year, the public hearing shall be held at least 10 days
after the Notice of Property Valuation and Tax Changes is
mailed.

2.  For taxing entities operating under a January 1 through
December 31 fiscal year:

a)  for judgments issued from the prior June 1 through
December 15, the public hearing shall be held at the same time
as the hearing at which the annual budget is adopted;

b)  for judgments issued from the prior December 16
through May 31, the public hearing shall be held at least 10 days
after the Notice of Property Valuation and Tax Changes is
mailed.

3.  If the taxing entity is required to hold a hearing under
Section 59-2-919, the judgment levy hearing required by C.1.
and C.2.b) shall be held at the same time as the hearing required
under Section 59-2-919.

D.  If the Section 59-2-918.5 advertisement is combined
with the Section 59-2-918 or 59-2-919 advertisement, the
combined advertisement shall aggregate the general tax increase
and judgment levy information.

E.  In the case of taxing entities operating under a January
1 through December 31 fiscal year, the advertisement for
judgments issued from the previous December 16 through May
31 shall include any judgments issued from the previous June 1
through December 15 that the taxing entity advertised and
budgeted for at its December budget hearing.

F.  All taxing entities imposing a judgment levy shall file
with the Tax Commission a signed statement certifying that all
judgments for which the judgment levy is imposed have met the
statutory requirements for imposition of a judgment levy.

1.  The signed statement shall contain the following
information for each judgment included in the judgment levy:

a)  the name of the taxpayer awarded the judgment;
b)  the appeal number of the judgment; and

c)  the taxing entity's pro rata share of the judgment.
2.  Along with the signed statement, the taxing entity must

provide the Tax Commission the following:
a)  a copy of all judgment levy newspaper advertisements

required;
b)  the dates all required judgment levy advertisements

were published in the newspaper;
c)  a copy of the final resolution imposing the judgment

levy;
d)  a copy of the Notice of Property Valuation and Tax

Changes, if required; and
e)  any other information required by the Tax Commission.
G.  The provisions of House Bill 268, Truth in Taxation -

Judgment Levy (1999 General Session), do not apply to
judgments issued prior to January 1, 1999.

R884-24P-58.  One-Time Decrease in Certified Rate Based
on Estimated County Option Sales Tax Pursuant to Utah
Code Ann. Section 59-2-924.

A.  The estimated sales tax revenue to be distributed to a
county under Section 59-12-1102 shall be determined based on
the following formula:

1.  sharedown of the commission's sales tax econometric
model based on historic patterns, weighted 40 percent;

2.  time series models, weighted 40 percent; and
3.  growth rate of actual taxable sales occurring from

January 1 through March 31 of the year a tax is initially
imposed under Title 59, Chapter 12, Part 11, County Option
Sales and Use Tax, weighted 20 percent.

R884-24P-59.  One-Time Decrease in Certified Rate Based
on Estimated Additional Resort Communities Sales Tax
Pursuant to Utah Code Ann. Section 59-2-924.

A.  The estimated additional resort communities sales tax
revenue to be distributed to a municipality under Section 59-12-
402 shall be determined based on the following formula:

1.  time series model, econometric model, or simple
average, based upon the availability of and variation in the data,
weighted 75 percent; and

2.  growth rate of actual taxable sales occurring from
January 1 through March 31 of the year a tax is initially
imposed under Section 59-12-402, weighted 25 percent.

R884-24P-60.  Age-Based Uniform Fee on Tangible Personal
Property Required to be Registered with the State Pursuant
to Utah Code Ann. Section 59-2-405.1.

A.  For purposes of Section 59-2-405.1, "motor vehicle" is
as defined in Section 41-1a-102, except that motor vehicle does
not include motorcycles as defined in Section 41-1a-102.

B.  The uniform fee established in Section 59-2-405.1 is
levied against motor vehicles and state-assessed commercial
vehicles classified under Class 22 - Passenger Cars, Light
Trucks/Utility Vehicles, and Vans, in Tax Commission rule
R884-24P- 33.

C.  Personal property subject to the uniform fee imposed in
Section 59-2-405 is not subject to the Section 59-2-405.1
uniform fee.

D.  The following classes of personal property are not
subject to the Section 59-2-405.1 uniform fee, but remain
subject to the ad valorem property tax:

1.  vintage vehicles;
2.  state-assessed commercial vehicles not classified under

Class 22 - Passenger Cars, Light Trucks/Utility Vehicles, and
Vans;

3.  any personal property that is neither required to be
registered nor exempt from the ad valorem property tax;

4.  mobile and manufactured homes;
5.  machinery or equipment that can function only when

attached to or used in conjunction with motor vehicles or state-
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assessed commercial vehicles.
E.  The age of a motor vehicle or state-assessed commercial

vehicle, for purposes of Section 59-2-405.1, shall be determined
by subtracting the vehicle model year from the current calendar
year.

F.  The only Section 59-2-405.1 uniform fee due upon
registration or renewal of registration is the uniform fee
calculated based on the age of the vehicle under E. on the first
day of the registration period for which the registrant:

1.  in the case of an original registration, registers the
vehicle; or

2.  in the case of a renewal of registration, renews the
registration of the vehicle in accordance with Section 41-1a-216.

G.  Centrally assessed taxpayers shall use the following
formula to determine the value of locally assessed motor
vehicles that may be deducted from the allocated unit valuation:

1.  Divide the system value by the book value to determine
the market to book ratio.

2.  Multiply the market to book ratio by the book value of
motor vehicles registered in Utah and subject to Section 59-2-
405.1 to determine the value of motor vehicles that may be
subtracted from the allocated unit value.

H.  The motor vehicle of a nonresident member of the
armed forces stationed in Utah may be registered in Utah
without payment of the Section 59-2-405.1 uniform fee.

I.  A motor vehicle belonging to a Utah resident member of
the armed forces stationed in another state is not subject to the
Section 59-2-405.1 uniform fee at the time of registration or
renewal of registration as long as the motor vehicle is kept in the
other state.

J.  The situs of a motor vehicle or state-assessed
commercial vehicle subject to the Section 59-2-405.1 uniform
fee is determined in accordance with Section 59-2-104.  Situs of
purchased motor vehicles or state-assessed commercial vehicles
shall be the tax area of the purchaser's domicile, unless the
motor vehicle or state-assessed commercial vehicle will be kept
in a tax area other than the tax area of the purchaser's domicile
for more than six months of the year.

1.  If an assessor discovers a motor vehicle or state-
assessed commercial vehicle that is kept in the assessor's county
but registered in another, the assessor may submit an affidavit
along with evidence that the vehicle is kept in that county to the
assessor of the county in which the vehicle is registered.  Upon
agreement, the assessor of the county of registration shall
forward the fee collected to the county of situs within 30
working days.

2.  If the owner of a motor vehicle or state-assessed
commercial vehicle registered in Utah is domiciled outside of
Utah, the taxable situs of the vehicle is presumed to be the
county in which the uniform fee was paid, unless an assessor's
affidavit establishes otherwise.

3.  The Tax Commission shall, on an annual basis, provide
each county assessor information indicating all motor vehicles
and state-assessed commercial vehicles subject to state
registration and their corresponding taxable situs.

4.  Section 59-2-405.1 uniform fees received by a county
that require distribution to a purchaser's domicile outside of that
county shall be deposited into an account established by the
Commission, pursuant to procedures prescribed by the
Commission.

5.  Section 59-2-405.1 uniform fees received by the
Commission pursuant to J.4. shall be distributed to the
appropriate county at least monthly.

K.  The blind exemption provided in Section 59-2-1106 is
applicable to the Section 59-2-405.1 uniform fee.

L.  The veteran's exemption provided in Section 59-2-1104
is applicable to the Section 59-2-405.1 uniform fee.

M.  The value of motor vehicles and state-assessed
commercial vehicles to be considered part of the tax base for

purposes of determining debt limitations pursuant to Article
XIII, Section 14 of the Utah Constitution, shall be determined
by dividing the Section 59-2-405.1 uniform fee collected by
.015.

N.  The provisions of this rule shall be implemented and
become binding on taxpayers beginning January 1, 1999.

R884-24P-61.  1.5 Percent Uniform Fee on Tangible
Personal Property Required to be Registered with the State
Pursuant to Utah Code Ann. Section 59-2-405.

A.  Definitions.
1.  For purposes of Section 59-2-405, "motor vehicle" is as

defined in Section 41-1a-102, except that motor vehicle does
not include motorcycles as defined in Section 41-1a-102.

2.  "Recreational vehicle" means a vehicular unit other than
a mobile home, primarily designed as a temporary dwelling for
travel, recreational, or vacation use, which is either self-
propelled or pulled by another vehicle.

a)  Recreational vehicle includes a travel trailer, a camping
trailer, a motor home, and a fifth wheel trailer.

b)  Recreational vehicle does not include a van unless
specifically designed or modified for use as a temporary
dwelling.

B.  The uniform fee established in Section 59-2-405 is
levied against the following types of personal property, unless
specifically excluded by Section 59-2-405:

1.  motor vehicles that are not classified under Class 22 -
Passenger Cars, Light Trucks/Utility Vehicles, and Vans, in Tax
Commission rule R884-24P-33;

2.  watercraft required to be registered with the state;
3.  recreational vehicles required to be registered with the

state; and
4.  all other tangible personal property required to be

registered with the state before it is used on a public highway,
on a public waterway, on public land, or in the air.

C.  The following classes of personal property are not
subject to the Section 59-2-405 uniform fee, but remain subject
to the ad valorem property tax:

1.  vintage vehicles;
2.  state-assessed commercial vehicles not classified under

Class 22 - Passenger Cars, Light Trucks/Utility Vehicles, and
Vans;

3.  any personal property that is neither required to be
registered nor exempt from the ad valorem property tax;

4.  machinery or equipment that can function only when
attached to or used in conjunction with motor vehicles.

D.  The fair market value of tangible personal property
subject to the Section 59-2-405 uniform fee is based on
depreciated cost new as established in Tax Commission rule
R884-24P-33, "Personal Property Valuation Guides and
Schedules," published annually by the Tax Commission.

E.  Centrally assessed taxpayers shall use the following
formula to determine the value of locally assessed personal
property that may be deducted from the allocated unit valuation:

1.  Divide the system value by the book value to determine
the market to book ratio.

2.  Multiply the market to book ratio by the book value of
personal property registered in Utah and subject to Section 59-
2- 405 to determine the value of personal property that may be
subtracted from the allocated unit value.

F.  If a property's valuation is appealed to the county board
of equalization under Section 59-2-1005, the property shall
become subject to a total revaluation.  All adjustments are made
on the basis of their effect on the property's average retail value
as of the January 1 lien date and according to Tax Commission
rule R884-24P-33.

G.  The county assessor may change the fair market value
of any individual item of personal property in his jurisdiction
for any of the following reasons:
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1.  The manufacturer's suggested retail price ("MSRP") or
the cost new was not included on the state printout, computer
tape, or registration card;

2.  The MSRP or cost new listed on the state records was
inaccurate; or

3.  In the assessor's judgment, an MSRP or cost new
adjustment made as a result of a property owner's informal
request will continue year to year on a percentage basis.

H.  If the personal property is of a type subject to annual
registration, the Section 59-2-405 uniform fee is due at the time
the registration is due.  If the personal property is not registered
during the year, the owner remains liable for payment of the
Section 59-2-405 uniform fee to the county assessor.

1.  No additional uniform fee may be levied upon personal
property transferred during a calendar year if the Section 59-2-
405 uniform fee has been paid for that calendar year.

2.  If the personal property is of a type registered for
periods in excess of one year, the Section 59-2-405 uniform fee
shall be due annually.

3.  The personal property of a nonresident member of the
armed forces stationed in Utah may be registered in Utah
without payment of the Section 59-2-405 uniform fee.

4.  Personal property belonging to a Utah resident member
of the armed forces stationed in another state is not subject to
the Section 59-2-405 uniform fee as long as the personal
property is kept in another state.

5.  Noncommercial trailers weighing 750 pounds or less are
not subject to the Section 59-2-405 uniform fee or ad valorem
property tax but may be registered at the request of the owner.

I.  If the personal property is of a type subject to annual
registration, registration of that personal property may not be
completed unless the Section 59-2-405 uniform fee has been
paid, even if the taxpayer is appealing the uniform fee valuation.
Delinquent fees may be assessed in accordance with Sections
59-2- 217 and 59-2-309 as a condition precedent to registration.

J.  The situs of personal property subject to the Section 59-
2-405 uniform fee is determined in accordance with Section 59-
2- 104. Situs of purchased personal property shall be the tax
area of the purchaser's domicile, unless the personal property
will be kept in a tax area other than the tax area of the
purchaser's domicile for more than six months of the year.

1.  If an assessor discovers personal property that is kept in
the assessor's county but registered in another, the assessor may
submit an affidavit along with evidence that the property is kept
in that county to the assessor of the county in which the personal
property is registered.  Upon agreement, the assessor of the
county of registration shall forward the fee collected to the
county of situs within 30 working days.

2.  If the owner of personal property registered in Utah is
domiciled outside of Utah, the taxable situs of the property is
presumed to be the county in which the uniform fee was paid,
unless an assessor's affidavit establishes otherwise.

3.  The Tax Commission shall, on an annual basis, provide
each county assessor information indicating all personal
property subject to state registration and its corresponding
taxable situs.

4.  Section 59-2-405 uniform fees received by a county that
require distribution to a purchaser's domicile outside of that
county shall be deposited into an account established by the
Commission, pursuant to procedures prescribed by the
Commission.

5.  Section 59-2-405 uniform fees received by the
Commission pursuant to J.4. shall be distributed to the
appropriate county at least monthly.

K.  The blind exemption provided in Section 59-2-1106 is
applicable to the Section 59-2-405 uniform fee.

L.  The veteran's exemption provided in Section 59-2-1104
is applicable to the Section 59-2-405 uniform fee.

M.  The provisions of this rule shall be implemented and

become binding on taxpayers beginning January 1, 1999.

R884-24P-62.  Valuation of State Assessed Unitary
Properties Pursuant to Utah Code Ann. Section 59-2-201.

(1)  Purpose.  The purpose of this rule is to:
(a)  specify consistent mass appraisal methodologies to be

used by the Property Tax Division (Division) in the valuation of
tangible property assessable by the Commission; and

(b)  identify preferred valuation methodologies to be
considered by any party making an appraisal of an individual
unitary property.

(2)  Definitions:
(a)  "Cost regulated utility" means any public utility

assessable by the Commission whose allowed revenues are
determined by a rate of return applied to a rate base set by a
state or federal regulatory commission.

(b)  "Fair market value" means the amount at which
property would change hands between a willing buyer and a
willing seller, neither being under any compulsion to buy or sell
and both having reasonable knowledge of the relevant facts.
Fair market value reflects the value of property at its highest and
best use, subject to regulatory constraints.

(c)  "Rate base" means the aggregate account balances
reported as such by the cost regulated utility to the applicable
state or federal regulatory commission.

(d)  "Unitary property" means operating property that is
assessed by the Commission pursuant to Section 59-2-201(1)(a)
through (c).

(i)  Unitary properties include:
(A)  all property that operates as a unit across county lines,

if the values must be apportioned among more than one county
or state; and

(B)  all property of public utilities as defined in Section 59-
2-102.

(ii)  These properties, some of which may be cost regulated
utilities, are defined under one of the following categories.

(A)  "Telecommunication properties" include the operating
property of local exchange carriers, local access providers, long
distance carriers, cellular telephone or personal communication
service (PCS) providers and pagers, and other similar
properties.

(B)  "Energy properties" include the operating property of
natural gas pipelines, natural gas distribution companies, liquid
petroleum products pipelines, and electric corporations,
including electric generation, transmission, and distribution
companies, and other similar entities.

(C)  "Transportation properties" include the operating
property of all airlines, air charter services, air contract services,
including major and small passenger carriers and major and
small air freighters, long haul and short line railroads, and other
similar properties.

(3)  All tangible operating property owned, leased, or used
by unitary companies is subject to assessment and taxation
according to its fair market value as of January 1, and as
provided in Utah Constitution Article XIII, Section 2.
Intangible property as defined under Section 59-2-102 is not
subject to assessment and taxation.

(4)  General Valuation Principles. Unitary properties shall
be assessed at fair market value based on generally accepted
appraisal theory as provided under this rule.

(a)  The assemblage or enhanced value attributable to the
tangible property should be included in the assessed value.  See
Beaver County v. WilTel, Inc., 995 P.2d 602 (Utah 2000).  The
value attributable to intangible property must, when possible, be
identified and removed from value when using any valuation
method and before that value is used in the reconciliation
process.

(b)  The preferred methods to determine fair market value
are the cost approach and a yield capitalization income indicator
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as set forth in Subsection (5).
(i)  Other generally accepted appraisal methods may also be

used when it can be demonstrated that such methods are
necessary to more accurately estimate fair market value.

(ii)  Direct capitalization and the stock and debt method
typically capture the value of intangible property at higher levels
than other methods.  To the extent intangible property cannot be
identified and removed, relatively less weight shall be given to
such methods in the reconciliation process, as set forth in
Subsection (5)(d).

(iii)  Preferred valuation methods as set forth in this rule
are, unless otherwise stated, rebuttable presumptions,
established for purposes of consistency in mass appraisal.  Any
party challenging a preferred valuation method must
demonstrate, by a preponderance of evidence, that the proposed
alternative establishes a more accurate estimate of fair market
value.

(c)  Non-operating Property.  Property that is not necessary
to the operation of unitary properties and is assessed by a local
county assessor, and property separately assessed by the
Division, such as registered motor vehicles, shall be removed
from the correlated unit value or from the state allocated value.

(5)  Appraisal Methodologies.
(a)  Cost Approach.  Cost is relevant to value under the

principle of substitution, which states that no prudent investor
would pay more for a property than the cost to construct a
substitute property of equal desirability and utility without
undue delay.  A cost indicator may be developed under one or
more of the following methods: replacement cost new less
depreciation (RCNLD), reproduction cost less depreciation
(reproduction cost), and historic cost less depreciation (HCLD).

(i)  "Depreciation" is the loss in value from any cause.
Different professions recognize two distinct definitions or types
of depreciation.

(A)  Accounting.  Depreciation, often called "book" or
"accumulated" depreciation, is calculated according to generally
accepted accounting principles or regulatory guidelines.  It is the
amount of capital investment written off on a firm's accounting
records in order to allocate the original or historic cost of an
asset over its life.  Book depreciation is typically applied to
historic cost to derive HCLD.

(B)  Appraisal.  Depreciation, sometimes referred to as
"accrued" depreciation, is the difference between the market
value of an improvement and its cost new.  Depreciation is
typically applied to replacement or reproduction cost, but should
be applied to historic cost if market conditions so indicate.
There are three types of depreciation:

(I)  Physical deterioration results from regular use and
normal aging, which includes wear and tear, decay, and the
impact of the elements.

(II)  Functional obsolescence is caused by internal property
characteristics or flaws in the structure, design, or materials that
diminish the utility of an improvement.

(III)  External, or economic, obsolescence is an impairment
of an improvement due to negative influences from outside the
boundaries of the property, and is generally incurable.  These
influences usually cannot be controlled by the property owner
or user.

(ii)  Replacement cost is the estimated cost to construct, at
current prices, a property with utility equivalent to that being
appraised, using modern materials, current technology and
current standards, design, and layout.  The use of replacement
cost instead of reproduction cost eliminates the need to estimate
some forms of functional obsolescence.

(iii)  Reproduction cost is the estimated cost to construct,
at current prices, an exact duplicate or replica of the property
being assessed, using the same materials, construction standards,
design, layout and quality of workmanship, and embodying any
functional obsolescence.

(iv)  Historic cost is the original construction or acquisition
cost as recorded on a firm's accounting records.  Depending
upon the industry, it may be appropriate to trend HCLD to
current costs.  Only trending indexes commonly recognized by
the specific industry may be used to adjust HCLD.

(v)  RCNLD may be impractical to implement; therefore
the preferred cost indicator of value in a mass appraisal
environment for unitary property is HCLD.  A party may
challenge the use of HCLD by proposing a different cost
indicator that establishes a more accurate cost estimate of value.

(b)  Income Capitalization Approach.  Under the principle
of anticipation, benefits from income in the future may be
capitalized into an estimate of present value.

(i)  Yield Capitalization.  The yield capitalization formula
is CF/(k-g), where "CF" is a single year's normalized cash flow,
"k" is the nominal, risk adjusted discount or yield rate, and "g"
is the expected growth rate of the cash flow.

(A)  Cash flow is restricted to the operating property in
existence on the lien date, together with any replacements
intended to maintain, but not expand or modify, existing
capacity or function.  Cash flow is calculated as net operating
income (NOI) plus non-cash charges (e.g., depreciation and
deferred income taxes), less capital expenditures and additions
to working capital necessary to achieve the expected growth "g".
Information necessary for the Division to calculate the cash flow
shall be summarized and submitted to the Division by March 1
on a form provided by the Division.

(I)  NOI is defined as net income plus interest.
(II)  Capital expenditures should include only those

necessary to replace or maintain existing plant and should not
include any expenditure intended primarily for expansion or
productivity and capacity enhancements.

(III)  Cash flow is to be projected for the year immediately
following the lien date, and may be estimated by reviewing
historic cash flows, forecasting future cash flows, or a
combination of both.

(Aa)If cash flows for a subsidiary company are not
available or are not allocated on the parent company's cash flow
statements, a method of allocating total cash flows must be
developed based on sales, fixed assets, or other reasonable
criteria. The subsidiary's total is divided by the parent's total to
derive the allocation percentage to estimate the subsidiary's cash
flow.

(Bb)  If the subject company does not provide the
Commission with its most recent cash flow statements by March
1 of the assessment year, the Division may estimate cash flow
using the best information available.

(B)  The discount rate (k) shall be based upon a weighted
average cost of capital (WACC) considering current market debt
rates and equity yields.  WACC should reflect a typical capital
structure for comparable companies within the industry.

(I)  The cost of debt should reflect the current market rate
(yield to maturity) of debt with the same credit rating as the
subject company.

(II)  The cost of equity is estimated using standard methods
such as the capital asset pricing model (CAPM), the Risk
Premium and Dividend Growth models, or other recognized
models.

(Aa)  The CAPM is the preferred method to estimate the
cost of equity.  More than one method may be used to correlate
a cost of equity, but only if the CAPM method is weighted at
least 50% in the correlation.

(Bb) The CAPM formula is k(e) = R(f) + (Beta x Risk
Premium), where k(e) is the cost of equity and R(f) is the risk
free rate.

(Cc)  The risk free rate shall be the current market rate on
20-year Treasury bonds.

(Dd)  The beta should reflect an average or value-weighted
average of comparable companies and should be drawn
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consistently from Value Line or an equivalent source.  The beta
of the specific assessed property should also be considered.

(Ee)  The risk premium shall be the arithmetic average of
the spread between the return on stocks and the income return
on long term bonds for the entire historical period contained in
the Ibbotson Yearbook published immediately following the lien
date.

(C)  The growth rate "g" is the expected future growth of
the cash flow attributable to assets in place on the lien date, and
any future replacement assets.

(I)  If insufficient information is available to the Division,
either from public sources or from the taxpayer, to determine a
rate, "g" will be the expected inflationary rate in the Gross
Domestic Product Price Deflator obtained in Value Line.  The
growth rate and the methodology used to produce it shall be
disclosed in a capitalization rate study published by the
Commission by February 15 of the assessment year.

(ii)  A discounted cash flow (DCF) method may be
impractical to implement in a mass appraisal environment, but
may be used when reliable cash flow estimates can be
established.

(A)  A DCF model should incorporate for the terminal year,
and to the extent possible for the holding period, growth and
discount rate assumptions that would be used in the yield
capitalization method defined under Subsection (5)(b)(i).

(B)  Forecasted growth may be used where unusual income
patterns are attributed to

(I)  unused capacity;
(II)  economic conditions; or
(III)  similar circumstances.
(C)  Growth may not be attributed to assets not in place as

of the lien date.
(iii)  Direct Capitalization is an income technique that

converts an estimate of a single year's income expectancy into
an indication of value in one direct step, either by dividing the
normalized income estimate by a capitalization rate or by
multiplying the normalized income estimate by an income
factor.

(c)  Market or Sales Comparison Approach.  The market
value of property is directly related to the prices of comparable,
competitive properties.  The market approach is estimated by
comparing the subject property to similar properties that have
recently sold.

(I)  Sales of comparable property must, to the extent
possible, be adjusted for elements of comparison, including
market conditions, financing, location, physical characteristics,
and economic characteristics.  When considering the sales of
stock, business enterprises, or other properties that include
intangible assets, adjustments must be made for those
intangibles.

(II)  Because sales of unitary properties are infrequent, a
stock and debt indicator may be viewed as a surrogate for the
market approach.  The stock and debt method is based on the
accounting principle which holds that the market value of assets
equal the market value of liabilities plus shareholder's equity.

(d)  Reconciliation.  When reconciling value indicators into
a final estimate of value, the appraiser shall take into
consideration the availability, quantity, and quality of data, as
well as the strength and weaknesses of each value indicator.
Weighting percentages used to correlate the value approaches
will generally vary by industry, and may vary by company if
evidence exists to support a different weighting.  The Division
must disclose in writing the weighting percentages used in the
reconciliation for the final assessment.  Any departure from the
prior year's weighting must be explained in writing.

(6)  Property Specific Considerations.  Because of unique
characteristics of properties and industries, modifications or
alternatives to the general value indicators may be required for
specific industries.

(a)  Cost Regulated Utilities.
(i)  HCLD is the preferred cost indicator of value for cost

regulated utilities because it represents an approximation of the
basis upon which the investor can earn a return.  HCLD is
calculated by taking the historic cost less depreciation as
reflected in the utility's net plant accounts, and then:

(A)  subtracting intangible property;
(B)  subtracting any items not included in the utility's rate

base (e.g., deferred income taxes and, if appropriate, acquisition
adjustments); and

(C)  adding any taxable items not included in the utility's
net plant account or rate base.

(ii)  Deferred Income Taxes, also referred to as DFIT, is an
accounting entry that reflects the difference between the use of
accelerated depreciation for income tax purposes and the use of
straight-line depreciation for financial statements.  For
traditional rate base regulated companies, regulators generally
exclude deferred income taxes from rate base, recognizing it as
ratepayer contributed capital.  Where rate base is reduced by
deferred income taxes for rate base regulated companies, they
shall be removed from HCLD.

(iii)  Items excluded from rate base under Subsections
(6)(a)(i)(A) or (B) should not be subtracted from HCLD to the
extent it can be shown that regulators would likely permit the
rate base of a potential purchaser to include a premium over
existing rate base.

(b)(i)  Railroads.
(ii)  The cost indicator should generally be given little or

no weight because there is no observable relationship between
cost and fair market value.

(c)(i)  Wind Power Generating Plants.
(ii)  Due to the unique financial nature of operating wind

power generating plants, the following tax credits provided to
entities operating wind power generating plants shall be
identified and removed as intangible property from the
indicators of value considered under this rule:

(A)  renewable electricity production credits for wind
power generation pursuant to Section 45, Internal Revenue
Code; and

(B)  refundable wind energy tax credits pursuant to Section
59-7-614(2)(c).

R884-24P-63.  Performance Standards and Training
Requirements Pursuant to Utah Code Ann. Section 59-2-406.

A.  The party contracting to perform services shall develop
a written customer service performance plan within 60 days
after the contract for performance of services is signed.

1.  The customer service performance plan shall address:
a)  procedures the contracting party will follow to minimize

the time a customer waits in line; and
b)  the manner in which the contracting party will promote

alternative methods of registration.
2.  The party contracting to perform services shall provide

a copy of its customer service performance plan to the party for
whom it provides services.

3.  The party for whom the services are provided may, no
more often than semiannually, audit the contracting party's
performance based on its customer service performance plan,
and may report the results of the audit to the county commission
or the state tax commissioners, as applicable.

B.  Each county office contracting to perform services shall
conduct initial training of its new employees.

C.  The Tax Commission shall provide regularly scheduled
training for all county offices contracting to perform motor
vehicle functions.

R884-24P-64.  Determination and Application of Taxable
Value for Purposes of the Property Tax Exemptions for
Disabled Veterans and the Blind Pursuant to Utah Code
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Ann. Sections 59-2-1104 and 59-2-1106.
For purposes of Sections 59-2-1104 and 59-2-1106, the

taxable value of tangible personal property subject to a uniform
fee under Sections 59-2-405.1 or 59-2-405.2 shall be calculated
by dividing the uniform fee the tangible personal property is
subject to by .015.

R884-24P-65.  Assessment of Transitory Personal Property
Pursuant to Utah Code Ann. Section 59-2-402.

A.  "Transitory personal property"means tangible personal
property that is used or operated primarily at a location other
than a fixed place of business of the property owner or lessee.

B.  Transitory personal property in the state on January 1
shall be assessed at 100 percent of fair market value.

C.  Transitory personal property that is not in the state on
January 1 is subject to a proportional assessment when it has
been in the state for 90 consecutive days in a calendar year.

1.  The determination of whether transitory personal
property has been in the state for 90 consecutive days shall
include the days the property is outside the state if, within 10
days of its removal from the state, the property is:

a)  brought back into the state; or
b)  substituted with transitory personal property that

performs the same function.
D.  Once transitory personal property satisfies the

conditions under C., tax shall be proportionally assessed for the
period:

1.  beginning on the first day of the month in which the
property was brought into Utah; and

2.  for the number of months remaining in the calendar
year.

E.  An owner of taxable transitory personal property who
removes the property from the state prior to December and who
qualifies for a refund of taxes assessed and paid, shall receive a
refund based on the number of months remaining in the calendar
year at the time the property is removed from the state and for
which the tax has been paid.

1.  The refund provisions of this subsection apply to
transitory personal property taxes assessed under B. and C.

2.  For purposes of determining the refund under this
subsection, any portion of a month remaining shall be counted
as a full month.

F.  If tax has been paid for transitory personal property and
that property is subsequently moved to another county in Utah:

1.  No additional assessment may be imposed by any
county to which the property is subsequently moved; and

2.  No portion of the assessed tax may be transferred to the
subsequent county.

R884-24P-66.  Appeal to County Board of Equalization
Pursuant to Utah Code Ann. Section 59-2-1004.

A.1.  "Factual error" means an error that is:
a)  objectively verifiable without the exercise of discretion,

opinion, or judgment, and
b)  demonstrated by clear and convincing evidence.
2.  Factual error includes:
a)  a mistake in the description of the size, use, or

ownership of a property;
b)  a clerical or typographical error in reporting or entering

the data used to establish valuation or equalization;
c)  an error in the classification of a property that is eligible

for a property tax exemption under:
(1)  Section 59-2-103; or
(2)  Title 59, Chapter 2, Part 11;
d)  valuation of a property that is not in existence on the

lien date; and
e)  a valuation of a property assessed more than once, or by

the wrong assessing authority.
B.  Except as provided in D., a county board of

equalization shall accept an application to appeal the valuation
or equalization of a property owner's real property that is filed
after the time period prescribed by Section 59-2-1004(2)(a) if
any of the following conditions apply:

1.  During the period prescribed by Section 59-2-
1004(2)(a), the property owner was incapable of filing an appeal
as a result of a medical emergency to the property owner or an
immediate family member of the property owner, and no co-
owner of the property was capable of filing an appeal.

2.  During the period prescribed by Section 59-2-
1004(2)(a), the property owner or an immediate family member
of the property owner died, and no co-owner of the property was
capable of filing an appeal.

3.  The county did not comply with the notification
requirements of Section 59-2-919(4).

4.  A factual error is discovered in the county records
pertaining to the subject property.

5.  The property owner was unable to file an appeal within
the time period prescribed by Section 59-2-1004(2)(a) because
of extraordinary and unanticipated circumstances that occurred
during the period prescribed by Section 59-2-1004(2)(a), and no
co-owner of the property was capable of filing an appeal.

C.  Appeals accepted under B.4. shall be limited to
correction of the factual error and any resulting changes to the
property's valuation.

D.  The provisions of B. apply only to appeals filed for a
tax year for which the treasurer has not made a final annual
settlement under Section 59-2-1365.

E.  The provisions of this rule apply only to appeals to the
county board of equalization.  For information regarding
appeals of county board of equalization decisions to the
Commission, please see Section 59-2-1006 and R861-1A-9.

R884-24P-67.  Information Required for Valuation of Low-
Income Housing Pursuant to Utah Code Ann. Sections 59-2-
102 and 59-2-301.3.

A.  The purpose of this rule is to provide an annual
reporting mechanism to assist county assessors in gathering data
necessary for accurate valuation of low-income housing
projects.

B.  The Utah Housing Corporation shall provide the
following information that it has obtained from the owner of a
low-income housing project to the commission:

1.  for each low-income housing project in the state that is
eligible for a low-income housing tax credit:

a)  the Utah Housing Corporation project identification
number;

b)  the project name;
c)  the project address;
d)  the city in which the project is located;
e)  the county in which the project is located;
f)  the building identification number assigned by the

Internal Revenue Service for each building included in the
project;

g)  the building address for each building included in the
project;

h)  the total apartment units included in the project;
i)  the total apartment units in the project that are eligible

for low-income housing tax credits;
j)  the period of time for which the project is subject to rent

restrictions under an agreement described in B.2.;
k)  whether the project is:
(1)  the rehabilitation of an existing building; or
(2)  new construction;
l)  the date on which the project was placed in service;
m)  the total square feet of the buildings included in the

project;
n)  the maximum annual federal low-income housing tax

credits for which the project is eligible;
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o)  the maximum annual state low-income housing tax
credits for which the project is eligible; and

p)  for each apartment unit included in the project:
(1)  the number of bedrooms in the apartment unit;
(2)  the size of the apartment unit in square feet; and
(3)  any rent limitation to which the apartment unit is

subject; and
2.  a recorded copy of the agreement entered into by the

Utah Housing Corporation and the property owner for the low-
income housing project; and

3.  construction cost certifications for the project received
from the low-income housing project owner.

C.  The Utah Housing Corporation shall provide the
commission the information under B. by January 31 of the year
following the year in which a project is placed into service.

D.  1.  Except as provided in D.2., by April 30 of each year,
the owner of a low-income housing project shall provide the
county assessor of the county in which the project is located the
following project information for the prior year:

a)  operating statement;
b)  rent rolls; and
c)  federal and commercial financing terms and agreements.
2.  Notwithstanding D.1., the information a low-income

project housing owner shall provide by April 30, 2004 to a
county assessor shall include a 3-year history of the information
required under D.1.

E.  A county assessor shall assess and list the property
described in this rule using the best information obtainable if the
property owner fails to provide the information required under
D.

R884-24P-68.  Property Tax Exemption for Taxable
Tangible Personal Property With a Total Aggregate Fair
Market Value of $3,500 or Less Pursuant to Utah Code Ann.
Section 59-2-1115.

(1)  The purpose of this rule is to provide for the
administration of the property tax exemption for a taxpayer
whose taxable tangible personal property has a total aggregate
fair market value of $3,500 or less.

(a)  Total aggregate fair market value is determined by
aggregating the fair market value of all taxable tangible personal
property owned by a taxpayer within a county.

(b)  If taxable tangible personal property is required to be
apportioned among counties, the determination of whether
taxable tangible personal property has a total aggregate fair
market value of $3,500 or less shall be made after
apportionment.

(2)  A taxpayer shall apply for the exemption provided
under Section 59-2-1115:

(a)  if the county assessor has requested a signed statement
from the taxpayer under Section 59-2-306, within the time frame
set forth under Section 59-2-306 for filing the signed statement;
or

(b)  if the county assessor has not requested a signed
statement from the taxpayer under Section 59-2-306, within 30
days from the day the taxpayer is requested to indicate whether
the taxpayer has $3,500 or less of taxable tangible personal
property in the county.
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R930.  Transportation, Preconstruction.
R930-5.  Establishment and Regulation of At-Grade
Railroad Crossings.
R930-5-1.  Policy.

(1)  At regular intervals, the Department:  (a)  reviews for
safety all existing public at-grade highway/railway crossings in
the state in accordance with the Manual on Uniform Traffic
Control Devices; (b) evaluates and approves the location of new
crossings; (c), prescribes the types of at-grade crossing railroad
warning devices; and (d) determines maintenance and funding
apportionments for all highway/railway projects.

(2)  Highway/railway projects that use federal railroad
safety funds shall be carried out in accordance with 23 CFR Part
646 Subpart B.

R930-5-2.  Authority.
This rule is authorized by Utah Code Ann. Section 54-4-

15.  Additional sections in the Utah Code and Federal rules
supporting this rule are found in sections 10-8-34, 10-8-82, 41-
6-19, 72-1-102, 72-2-112; 23 CFR 924 and 23 CFR 646.

R930-5-3.  Purpose.
(1)  Department oversees all at-grade public

highway/railway crossings in the state of Utah and provide for
the safe, efficient operation of vehicles and pedestrians through
highway/railway intersections. Department also promotes
elimination of at-grade highway/railway crossings when
possible, elimination of hazards to improve at-grade crossings,
and recommends the construction of grade separation structures
to replace at-grade crossings pursuant to this rule.

(2)  This rule describes procedures for the selection of
highway/railway crossings for improvement, the selection of
passive and active railroad warning devices, design,
maintenance operations and the funding sources for the
improvement of crossings.

R930-5-4.  Incorporation by Reference.
The following federal law, federal agency manuals and

association standards, and technical requirements are adopted
and incorporated by reference:

(1)  23 CFR 646 "Railroads" (2005);
(2)  23 CFR 924 "Highway Safety Improvement Program"

(2005);
(3)  "A Policy on Geometric Design of Highway and

Streets", American Association of State Highway and
Transportation Officials (AASHTO) (2004);

(4)  Preemption of traffic signals near railroad crossings,
Institute of Traffic Engineers (ITE) (2004); and

(5)  Guidance for traffic control devices at
Highway/Railroad Grade Crossings, FHWA (2000).

R930-5-5.  Definitions.
(1)  "Active warning devices" means those types of traffic

control devices activated by the approach or presence of a train,
such as flashing light signals, automatic gates and similar
devices, as well as manually operated devices and crossing
watchmen, all of which display to motorists positive warning of
the approach or presence of a train;

(2)  "At-Grade Crossing" means the crossing of a highway
and railway at approximately the same elevation;

(3)  "Clear zone" means an area along the road that is clear
of obstructions and required by the Department in order to make
the roadway safer for errant vehicles;Department

(4)  "Company" means any railroad, special transit district,
or utility company including any wholly owned or controlled
subsidiary thereof;

(5)  "Diagnostic/Surveillance team" means an appointed
group of knowledgeable representatives of the parties of interest
in a highway/railway crossing or group of crossings;

(6)  "FHWA" means the Federal Highway Administration,
an agency within the United States Department of
Transportation

(7)  "Local Agency" means a local governmental entity that
owns a highway;

(8)  "Main line railroad track" means a track of a principal
line of a railroad, including extensions through yards, upon
which trains are operated by timetable, train order or both, or
the use of which is governed by block signals or by centralized
traffic control;

(9)  "MUTCD" means the Manual of Uniform Traffic
Control Devices as adopted in Utah Code Ann. Section 41-6a-
301;

(10)  "Passive warning devices" means those types of
traffic control device, including signs, markings and other
devices located at or in advance of grade crossings to indicate
the presence of a crossing but which do not change aspect upon
the approach or presence of a train;

(11)  "Preliminary engineering" means the work necessary
to produce construction plans, specifications, and estimates to
the degree of completeness required for undertaking
construction, including locating, surveying, designing, and
related work;

(12)  "PSC" means the Public Service Commission of the
State of Utah;

(13)  "Roadway" means that portion of the highway,
including shoulders, intended for vehicular use;

(14)  "Railroad" means all rail carriers, whether publicly or
privately owned, and common carriers, including line haul
freight and passenger railroads, switching and terminal railroads
and passenger carrying railroads such as rapid transit, commuter
and street railroads;

R930-5-6.  Types of Projects.
(1)  Projects for the elimination of hazards for both

vehicles and pedestrians at highway/railway crossings may
include the following:

(a)  Elimination of at-grade highway/railway crossings by
combining multiple crossings;

(b)  Elimination of at-grade highway/railway crossings by
the relocation of a highway;

(c)  Elimination of an at-grade crossing by the construction
of a new grade separation where full access control is required
regardless of the volume of train or highway vehicles;

(d)  Improvements to existing at-grade highway/railway
crossings;

(e)  Reconstruction of an existing highway/railway grade
separation structure;

(f)  Construction of raised median curb islands or other
channelizing devices;

(g)  Installation of lighting to improve visibility of
crossings or safety devices;

(2)  Other projects that require Department approval prior
to construction include, but are not limited to the following
projects:

(a)  Highway/railway projects that use railroad properties
or involve adjustments to railroad facilities required by highway
construction, but do not involve the elimination of hazards of
railway/highway crossings;

(b)  Construction of new highway crossings over a railroad
track where a new street or highway is proposed that is not
essentially a relocation of an existing street;

(c)  Construction of a new railroad crossing of an existing
highway or street.

R930-5-7.  Diagnostic/Surveillance Review Team.
(1)  The Department shall have a program for the

identification of highway/railway crossings for improvement.
Crossings may be identified for improvement upon



UAC (As of July 1, 2008) Printed:  September 4, 2008 Page 434

recommendation from the diagnostic/surveillance review team,
or by formal finding of the Department.  The role of the
Diagnostic/Surveillance Review Team is to make
recommendations to the Department for changes needed at
railroad crossings.  The team serves as a venue where different
agencies and railroads may come together and discuss options
and alternatives for safety improvement.  The Department shall
consider all recommendations made by the team members, and
input received from the public at large (in accordance with
section R930-5-14) before issuing final orders for the
improvement of grade crossings.  Suggested improvements at all
highway/railway intersection crossings are evaluated by a
Diagnostic/Surveillance Review Team. The team reviews
railroad crossings when requested by local agencies, when
significant changes in highway traffic patterns are proposed, or
when railroad traffic is proposed to significantly increase.  The
Department may also make formal findings and rulings as part
of its routine inspection of railroad crossings, independent of the
Diagnostic/Surveillance Review Team.

(2)  The Diagnostic/Surveillance Team is composed of the
following team members:

(a)  Chief Railroad Engineer for the , Department;
(b)  Representatives from the railroad company;
(c)  Representatives from the local government agency

(preferably from engineering or public works), and when
available the local law enforcement groups where the
highway/railway crossing is located and

(d)  Representatives from the local school district, if the
crossing is located on an approved school walking route.

(3)  The Diagnostic/Surveillance Team shall, when
appropriate:

(a)  Recommend the elimination of at-grade
highway/railway crossings;

(b)  Recommend that passive railroad warning devices be
installed at crossings in accordance with the MUTCD;

(c)  Recommend installation of active railroad warning
devices at highway/railway crossings.  Active warning devices
include flashing lights, flashing lights with gates, flashing lights
with gates and overhead cantilever lights, three- or four-
quadrant gates with gate management system, or other active
warning device as defined in the MUTCD;

(d)  Recommend the type of railroad crossing materials to
be installed at highway/railway crossings;

(e)  Recommend the improvement of the highway approach
grades to the tracks to improve sight distance;

(f)  Recommend removal of trees, brush and foliage from
the highway and railroad rights-of-way and private properties to
provide better sight distance for motor vehicles;

(g)  Recommend changes needed to improve pedestrian
safety, and to comply to the extent possible with the Americans
with Disabilities Act;

(h)  Review all requests for new at-grade crossings of
existing railroads. The highway agency making the request for
a new crossing shall provide a master street plan showing the
agency's plan to eliminate or combine existing railroad crossings
before new crossings will be approved;

(i)  Review change of use of highway/railway crossings.
The local agency shall verify the permitted use, public or
private, of any highway/railway crossing in writing from the
authorized owner of the track prior to approval of new
development or change in land use or ownership;

(j)  Recommend new overpass or other grade separation
structures;

(k)  Recommend the installation of street lighting to
improve visibility;

(l)  Recommend any other safety mitigation requirements
in order to improve vehicle and pedestrian safety.

(4)  Duties of individual Diagnostic/Surveillance Team
members include:

(a)  The Chief Railroad Engineer shall:
(i)  notify team members who are to attend the review;
(ii)  conduct the reviews and issue team reports within two

weeks after the review and send copies to all those attending the
review;

(iii)  establish requirements for horizontal and vertical
alignments of the roadway;

(iv)  determine passive and active railroad warning device
locations on the roadway;

(v)  determine funding apportionments on federal railroad
safety projects;

(vi)  initiate all Notices of Intended Action for railroad
projects;

(vii)  review the plans and contractual agreement
requirements on projects demanding federal funds from local
agencies;

(viii)  obtain all necessary field data for plan site maps and
take photographs of the existing conditions of all quadrants of
the intersection.;

(b)  The Railroad Company Representative shall provide
train volumes, accident data, and any other pertinent data
regarding the railroad crossing;

(c)  The Local Agency Representative shall provide
highway traffic volumes, proposed road construction activities
on the highway, or an approved master plan for the highway, in
addition to any other pertinent data regarding the crossing;

(d)  The Local School District Representative shall provide
school-age pedestrian traffic counts and school routing plan
information.

(5)  Where a new railroad crosses an existing highway, the
Department will consider the new crossing in conformance with
Section 54-4-15. Public notice will be made in conformance
with R930-5-14, Notice of Intended Action. If approved, the
required separation or railroad warning devices, and any
pavement work at the crossing shall not be considered to be of
benefit to the road user and 100 percent railroad participation
shall be required. The determination as to separation of type of
warning devices shall be according to classification and traffic
volume of the highway crossed and the predicted traffic hazard
and as recommended by the Surveillance Team.

R930-5-8.  Design of At-Grade Highway/Railway Crossings.
(1)  The Department shall oversees and approves the design

of all highway/railway at-grade crossings. Facilities that are the
responsibility of the railroad for maintenance and operation
shall conform to the specifications and design standards used by
the railroad in its normal practice. At-Grade crossings that are
the responsibility of the local agency for maintenance and
operation shall conform to the specifications and design
standards and guides used by the highway agency in its normal
practice subject to approval by the Department.  Where a local
agency does not have an approved standard, Department
standard drawings for the design of railroad crossings apply.
Traffic control devices at all grade crossing improvements shall
comply with the MUTCD.  Required clearances for all devices
shall conform to the MUTCD, or as approved by the
Department. All design plans shall include USDOT
identification numbers, street addresses, railroad subdivision
and railroad milepost for at-grade crossings.

(2)  Railroad crossing surface materials shall be designed
as follows:

(a)  When it is determined that the railroad crossing
material needs to be extended or replaced, the agency doing the
design of the crossing shall determine the minimum length of
the crossing material. The length shall be determined based on
the proposed width of the new roadway or from the approved
master plan roadway width. The crossing material length shall
extend at least two feet from the outer edge of the roadway,
beyond the roadway clear zone area, or to the back of the
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concrete curb and gutter or out past the sidewalks;
(b)  The approach grades of the roadway to the railroad

crossing material shall conform to standard drawings published
by the Department, to the extent practical;

(c)  When the existing railroad crossing material is to be
extended but the existing material is too old and cannot be
connected to the new material, complete replacement of the
railroad crossing material is required;

(d)  New railroad crossing materials shall use insulated
concrete panels. Other materials may be used, if approved by the
Department.

(3)  Active railroad warning devices shall be designed as
follows:

(a)  The railroad company is responsible for the design of
the railroad activation circuitry, hardware, and software
necessary to comply with requirements of the Department.
Clearances for active warning devices shall comply with
requirements of the MUTCD, unless otherwise specifically
authorized by the Department;

(b)  Three- and four-quadrant gate systems:  Designs for
these systems shall be in conformance with the MUTCD.  Exit
gates for these systems shall be designed to fail in the upright
position.  Time-delayed exit gates shall not be used in these
systems, except for locations with a single track that is nearly
perpendicular to the highway.  In these cases, where practical,
the exit gate shall be placed at a distance from the track to allow
for a single design vehicle to exit the crossing area safely.  The
Diagnostic/Surveillance Review Team shall recommend delay
times to be used in these applications.  For all other installations
(single track skewed crossings, multi-track crossings, etc.) a
dynamic exit gate system shall be used.  The exit gate system
shall employ a method (as approved by the Department) of
detecting vehicles stalled on the tracks and shall raise exit gates
to allow for vehicles to exit the crossing area.  When the active
warning devices are placed within the roadway clear zone,
appropriate attenuation devices shall be installed;

(c)  When an existing roadway is to be widened, the new
location of the active railroad warning devices shall be
determined by the railroad and highway agency. The railroad
company shall relocate the devices;

(d)  When active warning devices are within 200 feet of a
traffic signal, the local authority shall provide the type and
amount of preemption time needed to the Diagnostic Review
Team. The railroad company shall design the crossing per the
specification of the local authority.  The local authority shall
provide an interconnect to the traffic signal controller. The local
authority is responsible for programming traffic signal
controller;

(e)  Design plans shall show the location of active devices
by both highway station and railroad milepost.

(4)  The following passive warning devices shall be
designed, installed, and maintained by the railroad company in
accordance with the MUTCD:\

(a)  Sign R15-1 (crossbuck);
(b)  Sign R15-2 (number of tracks);
(c)  Sign R1-1 (STOP);
(d)  Sign R1-2 (Yield);
(e)  Sign R15-3 (Exempt);
(f)  Sign R8-9 (Tracks out of Service)
(5)  Design, installation, and maintenance of all other

passive railroad warning devices, signs, and pavement markings
is the responsibility of the highway agency that crosses the
railroad tracks.  Design and location of the devices shall be in
accordance with the MUTCD and as engineering studies
indicate necessary, or as required by the Diagnostic Review
Team.

R930-5-9.  Responsibility to Arrange for the Installation of
Railroad Materials and Devices.

(1)  Responsibility for installation of railroad crossing
material is as follows:

(a)  When a roadway is widened by a local agency, the
local agency shall be responsible to arrange by agreement with
the railroad company to install the railroad crossing extension.

(b)  When local agencies reconstruct a roadway and new
railroad crossing material is required, the local agency shall
arrange by agreement with the railroad company for the
complete replacement of the railroad crossing material when
material cannot be extended.

(2)  Responsibility for installation of active warning
devices is as follows:

(a)  When a local agency widens a roadway which changes
the existing conditions of the highway/railway crossing and it
requires active warning devices, the local agency shall be
responsible to arrange by agreement with the railroad company
for the installation of the active railroad warning devices after
their plans are approved by the Department.

(b)  When a local agency widens a roadway that has
existing active railroad warning devices, the local agency shall
have their plans approved by the Department and arrange by
agreement with the railroad company for the relocation of the
devices.

(c)  Prior to approving new residential, commercial or
industrial development within 1000 feet of a railroad crossing,
the local agency shall request a Diagnostic/Surveillance Review
of the proposed development to assess the potential traffic
impacts at the railroad crossing.  When a local agency approves
increased development that changes the conditions of a
highway/railway at-grade crossing by increasing traffic volumes
and/or by adding new access openings onto a highway within
250 feet, the agency plans shall be approved by the Department.
The local agency shall arrange by agreement with the railroad
company for any required railroad changes.

(d)  When a highway/railway at-grade crossing is listed in
the Department's Annual High Accident Prediction List and
active warning devices are required, the Department shall
arrange by agreement with the railroad company for the
installation of the active railroad warning devices.

(e)  When a local agency requests a surveillance review of
a highway/railway intersection or a corridor of intersections and
the Diagnostic/Surveillance Team recommends that a crossing
or crossings can be eliminated and other crossings can be
upgraded, the Department shall determine if Federal Railroad
Safety Funds (also know as "Section 130 funds") may be used
for any or all of the improvements. If Federal funding is
available, the Department shall also arrange by agreement with
the railroad company for the installation of the active railroad
warning devices.

(3)  The Local Agency is responsible for the installation of
all passive railroad warning devices.

R930-5-10.  Maintenance.
(1)  Responsibility for maintenance is as described in this

section unless a separate agreement has been executed between
the railroad and the owner of the road.

(2)  The maintenance of automatic signal devices and the
pavement area from end of tie to end of tie, including space
between multiple tracks if the railroad company owns the
easement rights between the multiple tracks, and two feet
beyond each outside rails is the responsibility of the railroad
company.

(3)  Signals and pavement between end of ties on
temporary highway detours shall in all cases become the
responsibility of the railroad company at the expense of the
highway agency owning the roadway.

(4)  Maintenance of the crossing approaches up to end of
tie is the responsibility of the agency owning the roadway.
When the railway is raised due to track and ballast maintenance,
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the railroad company shall coordinate their work with the
agency owning the roadway so the pavement on the approaches
can be adjusted to provide a smooth ride for motorists.  When
the agency owning the roadway changes the road profile
(through construction or maintenance activities) the approaches
to the tracks must be adjusted to provide a smooth and level
crossing surface.

(5)  Responsibility for maintenance of a grade separation
structure is as follows:

(a)  Where a separation facility overpasses a railroad,
maintenance responsibility for the entire structure and
approaches is assumed by the agency owning the structure and
roadway.

(b)  When a grade separation structure underpasses a
railroad and the railroad owns the right of way fee title,
maintenance of the roadway and the entire structure below and
including the deck plate, girders, handrail, and parapets, is the
responsibility of the owner of the roadway. Maintenance of the
waterproofing, ballast, ties, rails and any portion of the
supporting structure above the top of the ballast deck plate
between parapets is the responsibility of the railroad company.
If the owner of the roadway owns the right of way fee title, the
railroad is responsible for the maintenance of the entire
structure.

(c)  Cost of repairing damages to a highway or a highway
structure, occasioned by collision, equipment failure or
derailment of the railroad's equipment shall be borne by the
railroad company.

(6)  Responsibility for maintenance of private industrial
trackage not owned by a railroad company that crosses public
highways shall be as follows:

(a)  When a facility, plant or property owner receives goods
and services from a railroad company train over private
industrial trackage that crosses a public highway, maintenance
of the crossing shall be the responsibility of those companies
receiving the goods and services.

(b)  When the highway/railway crossing becomes a safety
hazard to vehicles and is not maintained, the Department and the
railroad company shipping the goods and services shall notify
the facility, plant or property owners in writing to maintain or
replace the railroad crossing material.

(c)  If the owner of the private trackage does not maintain
or replace the crossing material by a specified date, the
Department shall order the railroad company to cease and desist
operations across the highway/railway crossing.

(d)  If the owner still does not respond to the order to
maintain or replace the railroad crossing material the following
action shall be taken by the highway agency owning the
roadway.  The highway agency shall arrange to have the
crossing replaced, and bill the facility owner of the trackage for
the expenses to repair the trackage.

R930-5-11.  FHWA Authorizations.
(1)  The costs of preliminary engineering, right-of-way

acquisition, and construction incurred after the date each phase
of the work is included in an approved program and authorized
by FHWA are eligible for federal participation.  Preliminary
engineering and right-of-way acquisition costs which are
otherwise eligible, but incurred by the railroad prior to
authorization by FHWA, although not reimbursable, may be
included as part of the railroad share of the project cost where
such share is required.

(2)  Prior to issuance of authorization by FHWA either to
advertise the physical construction for bids, to proceed with
force account construction for railroad work or for other
construction affected by railroad work the following must be
accomplished:

(a)  Plans and specifications and estimates must be
approved by FHWA.

(b)  A proposed agreement between the state and the
railroad company must be found satisfactory by FHWA.  Before
Federal funds may be used to reimburse the state for railroad
costs the executed agreement must be approved by FHWA.

R930-5-12.  Railroad Agreements.
(1)  Where construction of a federal aid project requires use

of railroad properties or adjustments to railroad facilities, the
Department shall prepare an agreement between it and the
railroad company.

(2)  Master agreements between the Department and a
railroad company on an area wide or statewide basis may be
used.  These agreements shall contain the specifications,
regulations and provisions required in conjunction with work
performed on all projects.

(3)  On a project-by-project basis, the written agreement
between the Department and the railroad company shall, as a
minimum, include the following, where applicable:

(a)  Reference to appropriate federal regulations;
(b)  detailed statement of the work to be performed by each

party;
(c)  Method of payment shall be actual cost;
(d)  For projects which are not for elimination of hazards

of highway/railway crossings, the extent to which the railroad
is obligated to move or adjust facilities at the expense of the
agency owning the roadway;

(e)  The railroad's share of the project cost;
(f)  An itemized estimate of the cost of the work to be

preformed by the railroad;
(g)  Method to be used for performing the work, either by

railroad forces or by contract;
(h)  Maintenance responsibility;
(i)  Form, duration, and amounts of any needed insurance;
(j)  Appropriate reference to or identification of plans and

specifications.
(4)  On matching fund agreements between the Department

and the Local Agency, on a project-by-project basis the written
agreement shall include the following:

(a)  Description of work and location, city, county, state;
(b)  Reference to federal regulations that matching funds

will be provided by the agency having jurisdiction over the
street or highway right-of-way where improvements are desired;

(c)  Detailed statement of work to be preformed by each
party regarding design engineering, agreements, inspection and
maintenance;

(d)  Statement of finances of project and matching funds to
be provided by local agency, deposits, invoices and cost
overruns or underruns.

(5)  Agreements prepared for local government and
industrial trackage crossing are prepared between the agency
owning the street or highway right-of-way and the industry on
forms furnished by the railroad companies.

(6)  In order that a highway/railway project shall not
become unduly delayed, the Department shall consider a six-
month period of time from issuance of the railroad agreement to
be adequate for completion of execution by the railroad
company involved.  Should more than the specified period of
time elapse, the Department shall require the railroad to proceed
with the work covered by the agreement under the authority
contained in Section 54-4-15 and approval from the FHWA will
be solicited in conformance with 23 CFR 646.

R930-5-13.  Apportionment of Costs.
(1)  Paragraphs 2-7 of this section apply when highway

projects are constructed in whole or in part with Federal funds.
(2)  Apportionment of costs for installation, maintenance,

and reconstruction of active and passive railroad warning
devices at highway/railway intersections shall be in accordance
with 23 CFR 646.
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(3)  When a roadway is widened by the state or local
governmental agency, that agency shall fund all passive and
active warning devices as recommended by the
Diagnostic/Surveillance Team and as determined necessary by
the Department.

(4)  When a roadway is widened by a local agency, and the
existing railroad crossing material is old and cannot be attached
to the new material, the local agency shall fund the replacement
of all new existing crossing material.

(5)  When a highway/railway at-grade crossing is listed on
the Department's Annual High Accident Prediction List, and it
is determined by the Department that the crossing shall be
upgraded, it shall be funded by federal railroad safety funds and
local highway agency matching funds.

(6)  If approved construction of a separation structure or
the installation of a signal device at such crossing is not
considered a benefit to the railroad, railroad participation shall
not be required.

(7)  A project to reconstruct an existing overpass or
underpass shall include the entire structure and railway and the
highest approaches thereto.  Since there is no railway liability
for such projects, it is considered that there shall be no benefit
to the railroad and railroad participation shall not be required.

(8)  This paragraph applies when no federal funds are used
on a project to reconstruct an existing overpass or underpass.
The project shall include the entire structure and railway and the
highest approaches thereto.  If the railroad owns the fee title
right of way, no railroad participation is required.  If the railroad
does not own the fee title right of way, all costs will be the
responsibility of the railroad.

R930-5-14.  Notice of Intended Action Process.
(1)  Public notification is required when the Department is

considering proposals to close public streets at crossings,
removal of tracks from crossings, addition of tracks at crossings,
or construction of new public at-grade crossings.  The
Department shall advertise a notice of its intended action in a
newspaper of general circulation, and if available, a newspaper
of local circulation in the area affected, at least twice with a
provision that written protests may be filed with the Department
15 days from the date of the last publication of the notice.  The
local public authority shall provide written notice to all property
owners within one-half mile of the crossing area. The notice
shall identify the project, briefly describe the changes proposed,
who to contact for information, where to file complaints or
comments, and contain general information relating to the
proposed action.

(2)  Construction of a new highway crossing of a railroad
track where a new street or highway is proposed which is not
essentially a relocation of an existing street, the the Department
will consider the new crossing in conformance with Section 54-
4-15. Public notice will be made in conformance with this rule.

(3)  All requests for a public meeting shall be in writing
and shall detail how a proposed action will adversely affect a
group of people, firm or corporation, and if it appears that the
adverse affect cannot be alleviated by the Department.  Such a
hearing will be conducted informally by the Department. Any
party aggravated by any determination made by the Department
shall have their statutory right under Section 54-4-15, as
amended, to petition the PSC for a hearing to be governed by
the procedures of the PSC.

(4)  In instances where the action proposed by the
Department does not substantially affect the general public, The
Department may waive the requirement to public notice,
provided all parties affected concur in writing with the action
proposed.  For the purposes of this section, parties affected shall
mean railroads or other common parties, state, county, city or
other environmental agencies, boards or commissions, having
jurisdiction over any property rights of facilities, and private

persons or directly affected.

R930-5-15.  Clearances.
(1)  Unless otherwise noted, all clearances apply to tracks

carrying freight or passengers.
(a)  Overhead clearances.  Overhead clearance is measured

as the minimum clearance from the top of rail to the lowest
point on a structure.

(i)  For tracks carrying freight cars, 23'6";
(ii)  For tracks carrying only passenger cars, 14';
(b)  Side Clearances.  Side clearance is measured from the

centerline of tangent standard gauge tracks.  Increase clearances
on all structures adjacent to curved track by 12 inches.

(i)  Posts, pipes, warning signs, other small obstructions,
10';

(ii)  Freight platforms, 8 inches or less above top of rail,
4'8";

(iii)  Freight platforms, between 8 inches and 21 inches
above top of rail, 5'8";

(iv)  Freight platforms, between 21 inches and 48 inches
above top of rail, 7'3";

(v)  Refrigerated freight platforms, between 48 inches and
54 inches above top of rail, 8'0";

(vi)  All other structures, near freight tracks, 8'6";
(vii)  Poles supporting electrical conductors for use in

supplying motive power to tracks, 7'6";
(viii)  All other poles supporting cables or wires, 8'6";
(ix)  Through bridges and tunnels supporting track

affected, 8'0";
(x)  Switch boxes, operating mechanisms, and

appurtenances necessary for the operation of switches, turnouts,
or interlocking devices, less than 4 inches above top of rail,
3'0";

(xi)  Block signals and switch stands, three feet or less
above top of rail and located between tracks, 6'0";

(xii)  Block signals and switch stands, used in operation of
Light Rail Transit, 7'6";

(xiii)  All other block signals and switch stands, 8'6";
(xiv)  Water and oil columns, 8'0";
(xv)  Hand rails on bridges or trestles, less than four feet

above top of rail, 7'6";
(xvi)  Fences of cattle guards, 6'9";
(xvii)  Doors and entrances to repair shops or maintenance

buildings, 7'6";
(xix)  All other objects and articles, 8'6.(c)  Overhead and

side clearances.  Minimum overhead and side clearances may be
decreased to the extent defined by the radius of a circle with the
appropriate side clearance, with the center-point of the circle set
at the appropriate minimum clearance height.  Overhead and
side clearances do not apply to shops and buildings in which rail
equipment is moved for repairs

(d)  Clearances for parallel tracks.  Clearance is measured
from centerline of tracks.

(i)  Tracks used for freight transportation, mainline or
siding tracks, 15';

(ii)  Tracks used for passenger transportation, mainline or
siding tracks, 15';

(iii)  Tracks used as team or freight house tracks may be
reduced to 11'6" provided that all other side clearances are
maintained;

(iv)  Between adjacent ladder or yard tracks, 20'.  Between
ladder or yard tracks and other (mainline or siding) tracks, 17.

(e)  Minimum clearances for public roads, highways, and
streets.

(i)  Where railroads cross overhead, 17';
(ii)  Where railroads cross overhead, side clearances are

based on the width of the road and the number of lanes crossing
under the structure.  Minimum widths are determined by the
Department of Transportation on a case-by-case basis;
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(iii)  Where roads cross overhead, use the minimum
clearances as provided in this rule.

R930-5-16.  Accident Reporting.
Railroad companies are required to report all accidents

occurring at highway-rail grade crossings to the Department's
Chief Railroad Engineer within 2 hours of the incident.  Initial
notification must include the USDOT crossing number, street
address, municipality, time of incident, train identifier, and
contact phone number for further information.  Written accident
reports shall be submitted to the Department within 30 days of
the incident.  Current Federal Railroad Administration (FRA)
form F 6180.57 shall be used to report accidents.

R930-5-17.  Exemption of Railroad Crossings.
Under Section 41-6a-1205, Utah Code, certain vehicles are

required to stop at all railroad crossings, unless a crossing is
signed as exempt from this requirement.  Recommendation to
exempt a crossing is made by the Diagnostic/Surveillance team
to the Department.  Certain crossings are not eligible for
exemption from Section 41-6a-1205:

(1)  Mainline crossings with passive protective devices
only;

(2)  Crossings within approved quiet zones;
(3)  Crossings where insufficient sight distance exists;
(4)  Notification under section R930-5-14 shall be

performed prior to authorization of exempting crossings.

KEY:  railroads, transportation, safety
June 10, 2008 10-8-34
Notice of Continuation November 29, 2006 10-8-82

41-6-19
54-4-15

72-1-102
72-2-112
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R994.  Workforce Services, Unemployment Insurance.
R994-306.  Charging Benefit Costs to Employers.
R994-306-101.  Reduction in Force Separations.

When a worker is separated due to a reduction of the
workforce, regardless of business conditions requiring the
separation, the worker is eligible for benefits and the employer
is liable for charges.  This is true even if the separation is the
end of a temporary assignment or seasonal employment and both
parties agreed to the arrangement at the time of hire.

R994-306-201.  Notice to Employers and Time Limitation for
Protests.

All base period employers and all employers for which a
claimant worked after the base period but prior to when the
claim is filed, shall be notified prior to the payment of benefits
that a claim has been filed.

(a)  All employers who receive this notice may protest
payment of benefits to former employees and all contributing
employers may request relief of charges.

(i)  All protests and requests must be made in writing to the
Department within ten days after the notice is issued and must
state in detail the circumstances which are alleged by the
employer to justify a denial of benefits to the claimant, or relief
of charges to the employer.

(ii)  If the employer's request for relief of charges would
justify the relief requested but the employer fails to provide
separation information within the time limits of the request or to
make a timely protest against the payment of benefits, the
employer's request to be relieved of those charges will be
adjudicated pursuant to R994-306-202.

R994-306-202.  Relief of Charges Decisions.
When an employer makes a written request for relief of

charges, a decision is made as to the employer's liability for
benefit costs.

(a)  The employer is notified of the decision and if an
appeal is not filed, the decision becomes final and binding on
both the employer and the Department.

(b)(i)  A request for relief of charges or appeal that is filed
after the expiration of the applicable time limit may be
considered by the Department if:

(A)  the employer has good cause for the late request or
appeal as provided in R994-508-104;

(B)  relief of charges was denied due to a mistake as to the
facts and the Department did not rely on the requesting or
appealing employer's failure to submit correct information in
determining a claimant's eligibility for benefits. However, the
Department will not consider such a request after September 30
with respect to benefits paid in the fiscal year that ended the
prior June 30, even if there was a mistake as to facts.

(c)  If the Department fails to give the relief of charges
granted by a previous decision, the employer must request a
correction of this error in accordance with Section R994-303-
103.

R994-306-301.  Benefit Cost Calculation Errors.
(1)  Employers will be notified of benefit costs as they

accrue at the end of each quarter.  The notice used is called the
"Statement of Unemployment Benefit Costs" (Form 66).  This
statement notifies the employer of the amount of benefits paid
during the preceding quarter and gives the employer an
opportunity to advise the Department of any errors.  Upon
written request from the employer, corrections will be made for
all quarters not yet used to determine the employer's
contribution rate.  The following are examples which may occur:

(a)  The employer is charged for costs for which the
Department should have granted relief in accordance with
Section R994-307-101.

(b)  The employer did not receive prior notice that a claim

had been filed or the determination of the claimant's eligibility
and therefore did not have an opportunity to request relief of
charges.

R994-306-401.  Annual Notice of Contribution Rate.
(1)  When the "Contribution Rate Notice" (Form 45) is

issued at the end of the year, as per Subsection R994-303-103,
the employer will have 30 days to protest the rate.  When this
decision, which establishes the contribution rate for the next
year, becomes final it will not be changed even upon a showing
of a mistake as to facts.

KEY:  unemployment compensation, rates
January 1, 2002 35A-4-303
Notice of Continuation June 10, 2008 35A-4-306

35A-4-405(2)(a)
35A-4-502(1)(b)
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R994.  Workforce Services, Unemployment Insurance.
R994-307.  Social Costs -- Relief of Charges.
R994-307-101.  Relief of Charges to Contributing
Employers.

(1)  Under the following circumstances a written request is
required for relief of charges:

(a)  Separation Issues.
(i)  Relief may be granted based only on the circumstance

which caused the claim to be filed or a separation which
occurred prior to the initial filing of the claim.  If there is more
than one separation from the same employer, charges or relief of
charges will be based on the reason for the last separation
occurring prior to the effective date of the claim.  Separations
occurring after the initial filing of a claim do not result in relief
of charges on that claim, but may be the basis for relief of
charges on a subsequent claim.

(A)  The claimant voluntarily left work for that employer
due to circumstances which would have resulted in a denial of
benefits under Subsection 35A-4-405(1) of the Act.

(B)  The separation from that employer would have
resulted in an allowance of benefits made under the provisions
of "equity and good conscience" under circumstances not caused
or aggravated by the employer.  For example:  If the claimant
quit because of a personal circumstance which was not the result
of this employment the employer would be relieved of charges.
However, if the quit was precipitated by a reduction in the
claimant's hours of work, even though the change in working
conditions was necessitated by economic conditions, the
employer would NOT be relieved of charges.

(C)  The claimant quit that employer for health reasons
which were beyond reasonable control of the employer.
Although the job may have caused or aggravated the health
problems, the employer is eligible for relief if it was in
compliance with industry safety standards.

(D)  The claimant quit work for that employer not because
of adverse working conditions, but solely due to a personal
decision to accept work with another employer.

(E)  The claimant quit work from that employer for
personally compelling circumstances not within the employer's
power to control or prevent.

(F)  The claimant quit new work from that employer after
a short trial period, and through no fault of the employer the
new work was unsuitable as defined in Subsections 35-4-
405(3)(c), (d), and (e).

(G)  The claimant was discharged from that employer for
circumstances which would have resulted in a denial of benefits
under Section 35A-4-405(2) of the Act.

(H)  The claimant was discharged for nonperformance due
to medical reasons.  The employer is eligible for relief:

(I)  only if the employer complied with industry health and
safety standards, and

(II)  the non-performance was due to a chronic medical
condition, and

(III)  the medical circumstances are expected to continue.
The medical problems may be attributed to the worker or to a
dependent.  A series of unrelated absences attributed to medical
problems do not qualify as chronic without medical verification
that the conditions will probably continue to cause absences.

(b)  Non-Separation Issues.
(i)  When the claimant worked for two or more employers

during the base period and is separated from one or more of
these employers, but continues in regular part-time work for one
of those employers, the nonseparating, part-time employer will
not be liable for benefit costs provided;

(A) the claimant earned wages from a nonseparating
employer within seven days prior to the date when the claim was
filed,

(B) the claimant is not working on an "on call" basis,
(C)  the number of hours of work has not been reduced, and

(D) the nonseparating employer makes a request that it not
be held liable for benefit costs within ten days of the first
notification of the employer's potential liability.

(ii)  The employer was previously charged for the same
wages which are being used a second time to establish a new
claim.  For example, as the result of a change in the method of
computing the base period, or overlapping base periods due to
the effective date of the claim.

(iii)  The claimant did not work for the employer during the
base period.

(iv)  The Department incorrectly used wages which were or
should have been correctly reported by the employer in
determining the claimant's weekly benefit amount or maximum
benefit amount.

(c)  The Department may, on its own motion, grant relief
of charges without a written request if in the Department
representative's discretion there is sufficient information in the
record to justify relief.

(2)  Under the following circumstances a written request is
NOT required for relief of charges:

(a)  All employers shall be relieved of benefit costs:
(i)  resulting from the state's share of extended benefit

payments;
(ii)  which, during the same fiscal year, have been

designated by the Department as benefit overpayments;
(iii)  resulting from combined wage claims that are charged

to Utah employers, which are insufficient when separately
considered for a monetary claim under Utah law but have been
transferred to a paying state;

(iv)  resulting from payments made after December 31,
1985 to claimants who have been given Department approval to
attend school.  Relief is granted only for those benefit costs
during the period of Department approval.

(b)  An employer shall be relieved of benefit costs if the
employer has terminated coverage.

KEY:  unemployment compensation, rates
December 31, 2005 35A-4-303
Notice of Continuation June 10, 2008
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R994.  Workforce Services, Unemployment Insurance.
R994-315.  Centralized New Hire Registry Reporting.
R994-315-101.  Authority.

This rule is authorized by 35A-7-101 et seq. Utah Code
Ann. 1953.

R994-315-102.  Definitions.
In addition to definitions included in 35A-7-102, this rule

makes the following definition:
(1)  Multi-state Employer:  A multi-state employer is

defined as an employer who has employees in two or more
States and who transmits new hire reports magnetically or
electronically.

R994-315-103.  Reporting Formats.
Employers may submit information by paper, magnetic

tape, cartridge, or diskette or electronically.  Submittals should
not be duplicated.

(1)  Paper
Employers may mail or fax copies of any one of the

following:
(a)  the Utah New Hire Registry Reporting Form (form 6)
(b)  the employee's W-4 (Employee's Withholding

Allowance Certificate), the worksheet portions are not
necessary.

(c)  computer printouts or other printed information that
provides all six of the mandatory data elements required by
35A-7-104 (1).

(2)  Magnetic Media
Employers may submit their new hire information on

magnetic tape, cartridge, or diskette.  Magnetic media must be
submitted according to specifications approved by the
Department.

(3)  Electronic Media
Employers may submit information by Internet on-line data

entry or Internet electronic file transfer.  Electronic Media must
be submitted according to specifications approved by the
Department.

R994-315-104.  Multi-state Employers.
(1)  Multi-state employers have the option to report all new

hires to a single state, chosen by the employer, in which the
employer has employees.  To exercise this option, the employer
must designate one state for reporting new hires, transmit the
report magnetically or electronically, and notify the Secretary of
Health and Human Services in writing.

The letter of request should include the following
information:

(a)  Employer Federal ID Number (FEIN).
(b)  Any other FEIN's under which the employer does

business.
(c)  Employer Company name, address and telephone

number.
(d)  The state to which the employer will report all workers.
(e)  A list of states in which the employer employs workers.
(f)  Name and phone number of person responsible for

providing data.

R994-315-105.  Waiver of Penalty for Failure to Report.
(1)  An employer that fails to report the hiring or re-hiring

of an employee in a timely manner is subject to a civil penalty
of $25 for each such failure in accordance with Section 35A-7-
106.  The $25 penalty will be waived if the employer can show
good cause for failure to provide the required new hire report(s).
Good cause may be established if the employer was prevented
from filing a new hire report due to circumstances which were
compelling and reasonable or beyond its immediate control.
Payment of the $25 penalty does not relieve the employer from
the responsibility of filing the required new hire report(s).

KEY:  new hire registry
August 8, 2007 35A-7-101 et seq.
Notice of Continuation June 10, 200482 U.S.C. 654(a) et seq.

Pub. L. No. 104-193
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R994.  Workforce Services, Unemployment Insurance.
R994-508.  Appeal Procedures.
R994-508-101.  Right to Appeal an Initial Department
Determination.

(1)  An interested party has the right to appeal an initial
Department determination on unemployment benefits or
unemployment tax liability (contributions) by filing an appeal
with the Appeals Unit or at any DWS Employment Center.

(2)  The appeal must be in writing and either sent through
the U.S. Mail, faxed, or delivered to the Appeals Unit, or
submitted electronically through the Department's website.

(3)  The appeal must be signed by an interested party unless
it can be shown that the interested party has conveyed, in
writing, the authority to another person or is physically or
mentally incapable of acting on his or her own behalf.
Providing the correct Personal Identification Number (PIN)
when filing an appeal through the Department's website will be
considered a signed appeal.

(4)  The appeal should give the date of the determination
being appealed, the social security number of any claimant
involved, the employer number, a statement of the reason for the
appeal, and any and all information which supports the appeal.
The failure of an appellant to provide the information in this
subsection will not preclude the acceptance of an appeal.

(5)  The scope of the appeal is not limited to the issues
stated in the appeal.

(6)  If the claimant is receiving benefits at the time the
appeal is filed, payments will continue pending the written
decision of the ALJ even if the claimant is willing to waive
payment.  If benefits are denied as a result of the appeal, an
overpayment will be established.

R994-508-102.  Time Limits for Filing an Appeal from an
Initial Department Determination.

(1)  If the initial Department determination was delivered
to the party, the time permitted for an appeal is ten calendar
days.  "Delivered to the party" means personally handed, faxed,
or sent electronically to the party.  If the determination was sent
through the U.S. Mail, an additional five calendar days will be
added to the time allowed for an appeal from the initial
Department determination.  Therefore, the amount of time
permitted for filing an appeal from any initial Department
determination sent through the U.S. Mail is fifteen calendar days
unless otherwise specified on the decision.

(2)  In computing the period of time allowed for filing an
appeal, the date as it appears in the determination is not
included.  The last day of the appeal period is included in the
computation unless it is a Saturday, Sunday, or legal holiday
when Department offices are closed.  If the last day permitted
for filing an appeal falls on a Saturday, Sunday, or legal holiday,
the time permitted for filing a timely appeal will be extended to
the next day when Department offices are open.

(3)  An appeal sent through the U.S. Mail is considered
filed on the date shown by the postmark.  If the postmark date
cannot be established because it is illegible, erroneous, or
omitted, the appeal will be considered filed on the date it was
mailed if the sender can establish that date by competent
evidence and can show that it was mailed prior to the date of
actual receipt.  If the date of mailing cannot be established by
competent evidence, the appeal will be considered filed on the
date it is actually received by the Appeals Unit as shown by the
Appeals Unit's date stamp on the document or other credible
evidence such as a written notation of the date of receipt.
"Mailed" in this subsection means taken to the post office or
placed in a receptacle which is designated for pick up by an
employee who has the responsibility of delivering it to the post
office.

R994-508-103.  Untimely Appeal.

If it appears that an appeal was not filed in a timely
manner, the appellant will be notified and given an opportunity
to show that the appeal was timely or that it was delayed for
good cause.  If it is found that the appeal was not timely and the
delay was without good cause, the ALJ or the Board will not
have jurisdiction to consider the merits unless jurisdiction is
established in accordance with provisions of Subsection 35A-4-
406(2).  Any decision with regard to jurisdictional issues will be
issued in writing and delivered or mailed to all interested parties
with a clear statement of the right of further appeal or judicial
review.

R994-508-104.  Good Cause for Not Filing Within Time
Limitations.

A late appeal may be considered on its merits if it is
determined that the appeal was delayed for good cause.  Good
cause is limited to circumstances where it is shown that:

(1)  the appellant received the decision after the expiration
of the time limit for filing the appeal, the appeal was filed within
ten days of actual receipt of the decision and the delay was not
the result of willful neglect;

(2)  the delay in filing the appeal was due to circumstances
beyond the appellant's control; or

(3)  the appellant delayed filing the appeal for
circumstances which were compelling and reasonable.

R994-508-105.  Response to an Appeal.
A respondent is not required to file a written response to an

appeal.  A respondent may file a response if it does not delay the
proceedings.

R994-508-106.  Notice of the Hearing.
(1)  All interested parties will be notified by mail, at least

seven days prior to the hearing, of:
(a)  the time and place of the hearing;
(b)  the right to be represented at the hearing;
(c)  the right to request an in-person hearing;
(d)  the legal issues to be considered at the hearing;
(e)  the procedure for submitting written documents;
(f)  the consequences of not participating;
(g)  the procedures and limitations for requesting a

continuance or rescheduling; and
(h)  the procedure for requesting an interpreter for the

hearing, if necessary.
(2)  When a new issue arises during the hearing, advance

written notice may be waived by the parties after a full
explanation by the ALJ of the issues and potential
consequences.

(3)  It is the responsibility of a party to notify and make
arrangements for the participation of the party's representative
and/or witnesses, if any.

(4)  If a party has designated a person or professional
organization as its agent, notice will be sent to the agent which
will satisfy the requirement to give notice to the party.

R994-508-107.  Department to Provide Documents.
The Appeals Unit will obtain the information which the

Department used to make its initial determination and the
reasoning upon which that decision was based and will send all
of the Department's relevant documentary information to the
parties with the notice of hearing.

R994-508-108.  Discovery.
(1)  Discovery is a legal process to obtain information

which is necessary to prepare for a hearing.  In most
unemployment insurance hearings, informal methods of
discovery are sufficient.  Informal discovery is the voluntary
exchange of information regarding evidence to be presented at
the hearing, and witnesses who will testify at the hearing.
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Usually a telephone call to the other party requesting the needed
information is adequate.  Parties are encouraged to cooperate in
providing information.  If this information is not provided
voluntarily, the party requesting the information may request
that the ALJ compel a party to produce the information through
a verbal or written order or issuance of a subpoena.  In
considering the requests, the ALJ will balance the need for the
information with the burden the requests place upon the
opposing party and the need to promptly decide the appeal.

(2)  The use of formal discovery procedures in
unemployment insurance appeals proceedings are rarely
necessary and tend to increase costs while delaying decisions.
Formal discovery may be allowed for unemployment insurance
hearings only if so directed by the ALJ and when each of the
following elements is present:

(a)  informal discovery is inadequate to obtain the
information required;

(b)  there is no other available alternative that would be less
costly or less intimidating;

(c)  it is not unduly burdensome;
(d)  it is necessary for the parties to properly prepare for the

hearing; and
(e)  it does not cause unreasonable delays.
(3)  Formal discovery includes requests for admissions,

interrogatories, and other methods of discovery as provided by
the Utah Rules of Civil Procedure.

R994-508-109.  Hearing Procedure.
(1)  All hearings will be conducted before an ALJ in such

manner as to provide due process and protect the rights of the
parties.

(2)  The hearing will be recorded.
(3)  The ALJ will regulate the course of the hearing to

obtain full disclosure of relevant facts and to afford the parties
a reasonable opportunity to present their positions.

(4)  The decision of the ALJ will be based solely on the
testimony and evidence presented at the hearing.

(5)  All testimony of the parties and witnesses will be given
under oath or affirmation.

(6)  All parties will be given the opportunity to provide
testimony, present relevant evidence which has probative value,
cross-examine any other party and/or other party's witnesses,
examine or be provided with a copy of all exhibits, respond,
argue, submit rebuttal evidence and/or provide statements orally
or in writing, and/or comment on the issues.

(7)  The evidentiary standard for ALJ decisions, except in
cases of fraud, is a preponderance of the evidence.
Preponderance means evidence which is of greater weight or
more convincing than the evidence which is offered in
opposition to it; that is, evidence which as a whole shows that
the fact sought to be proved is more probable than not.  The
evidentiary standard for determining claimant fraud is clear and
convincing evidence.  Clear and convincing is a higher standard
than preponderance of the evidence and means that the
allegations of fraud are highly probable.

(8)  The ALJ will direct the order of testimony and rule on
the admissibility of evidence.  The ALJ may, on the ALJ's own
motion or the motion of a party, exclude evidence that is
irrelevant, immaterial, or unduly repetitious.

(9)  Oral or written evidence of any nature, whether or not
conforming to the rules of evidence, may be accepted and will
be given its proper weight.  A party has the responsibility to
present all relevant evidence in its possession. When a party is
in possession of evidence but fails to introduce the evidence, an
inference may be drawn that the evidence does not support the
party's position.

(10)  Official Department records, including reports
submitted in connection with the administration of the
Employment Security Act, may be considered at any time in the

appeals process including after the hearing.
(11)  Parties may introduce relevant documents into

evidence.  Parties must mail, fax, or deliver copies of those
documents to the ALJ assigned to hear the case and all other
interested parties so that the documents are received three days
prior to the hearing.  Failure to prefile documents may result in
a delay of the proceedings.  If a party has good cause for not
submitting the documents three days prior to the hearing or if a
party does not receive the documents sent by the Appeals Unit
or another party prior to the hearing, the documents will be
admitted after provisions are made to insure due process is
satisfied.  At his or her discretion, the ALJ can either:

(a)  reschedule the hearing to another time;
(b)  allow the parties time to review the documents at an in-

person hearing;
(c)  request that the documents be faxed during the hearing,

if possible, or read the material into the record in case of
telephone hearing; or

(d)  leave the record of the hearing open, send the
documents to the party or parties who did not receive them, and
give the party or parties an opportunity to submit additional
evidence after they are received and reviewed.

(12)  The ALJ may, on his or her own motion, take
additional evidence as is deemed necessary.

(13) With the consent of the ALJ, the parties to an appeal
may stipulate to the facts involved.  The ALJ may decide the
appeal on the basis of those facts, or may set the matter for
hearing and take further evidence as deemed necessary to decide
the appeal.

(14)  The ALJ may require portions of the testimony be
transcribed as necessary for rendering a decision.

(15)  All initial determinations made by the Department are
exempt from the provisions of the Utah Administrative
Procedures Act (UAPA).  Appeals from initial determinations
will be conducted as formal adjudicative proceedings under
UAPA.

R994-508-110.  Telephone Hearings.
(1)  Hearings are usually scheduled as telephonic hearings.

Every party wishing to participate in the telephone hearing must
call the Appeals Unit before the hearing and provide a telephone
number where the party can be reached at the time of the
hearing.

(2)  If a party prefers an in-person hearing, the party must
contact the ALJ assigned to hear the case and request that the
hearing be scheduled as an in-person hearing.  The request
should be made sufficiently in advance of the hearing so that all
other parties may be given notice of the change in hearing type
and the opportunity to appear in person also.  If the ALJ grants
the request, all parties will be informed that the hearing will be
conducted in person.  Even if the hearing is scheduled as an in-
person hearing, a party may elect to participate by telephone.
In-person hearings are held in the office of the Appeals Unit
unless the ALJ determines that another location is more
appropriate.  The Department is not responsible for any travel
costs incurred by attending an in-person hearing.

(3)  The Appeals Unit will permit collect calls from parties
and their witnesses participating in telephone hearings;
however, professional representatives not at the physical
location of their client must pay their own telephone charges.

R994-508-111.  Evidence, Including Hearsay Evidence.
(1)  The failure of one party to provide information either

to the Department initially or at the appeals hearing severely
limits the facts available upon which to base a good decision.
Therefore, it is necessary for all parties to actively participate in
the hearing by providing accurate and complete information in
a timely manner to assure the protection of the interests of each
party and preserve the integrity of the unemployment insurance
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system.
(2)  Hearsay, which is information provided by a source

whose credibility cannot be tested through cross-examination,
has inherent infirmities which make it unreliable.

(3)  Evidence will not be excluded solely because it is
hearsay. Hearsay, including information provided to the
Department through telephone conversations and written
statements will be considered, but greater weight will be given
to credible sworn testimony from a party or a witness with
personal knowledge of the facts.

(4)  Findings of fact cannot be based exclusively on hearsay
evidence unless that evidence is admissible under the Utah
Rules of Evidence.  All findings must be supported by a
residuum of legal evidence competent in a court of law.

R994-508-112.  Procedure For Use of an Interpreter at the
Hearing.

(1)  If a party notifies the Appeals Unit that an interpreter
is needed, the Unit will arrange for an interpreter at no cost to
the party.

(2)  The ALJ must be assured that the interpreter
understands the English language and understands the language
of the person for whom the interpreter will interpret.

(3)  The ALJ will instruct the interpreter to interpret, word
for word, and not summarize, add, change, or delete any of the
testimony or questions.

(4)  The interpreter will be sworn to truthfully and
accurately translate all statements made, all questions asked, and
all answers given.

R994-508-113.  Department a Party to Proceedings.
As a party to the hearing, the Department or its

representatives have the same rights and responsibilities as other
interested parties to present evidence, bring witnesses, cross-
examine witnesses, give rebuttal evidence, and appeal decisions.
The ALJ cannot act as the agent for the Department and
therefore is limited to including in the record only that relevant
evidence which is in the Department files, including
electronically kept records or records submitted by Department
representatives.  The ALJ will, on his or her own motion, call
witnesses for the Department when the testimony is necessary
and the need for such witnesses or evidence could not have been
reasonably anticipated by the Department prior to the hearing.
If the witness is not available, the ALJ will, on his or her own
motion, continue the hearing until the witness is available.

R994-508-114.  Ex Parte Communications.
Parties are not permitted to discuss the merits or facts of

any pending case with the ALJ assigned to that case or with a
member of the Board prior to the issuance of the decision,
unless all other parties to the case have been given notice and
opportunity to be present.  Any ex parte discussions between a
party and the ALJ or a Board member will be reported to the
parties at the time of the hearing and made a part of the record.
Discussions with Department employees who are not designated
to represent the Department on the issue and are not expected to
participate in the hearing of the case are not ex parte
communications and do not need to be made a part of the
record.

R994-508-115.  Requests for Removal of an ALJ from a
Case.

A party may request that an ALJ be removed from a case
on the basis of partiality, interest, or prejudice.  The request for
removal must be made to the ALJ assigned to hear the case.  The
request must be made prior to the hearing unless the reason for
the request was not, or could not have been known prior to the
hearing.  The request must state specific facts which are alleged
to establish cause for removal.  If the ALJ agrees to the removal,

the case will be assigned to a different ALJ.  If the ALJ finds no
legitimate grounds for the removal, the request will be denied
and the ALJ will explain the reasons for the denial during the
hearing.  Appeals pertaining to the partiality, interest, or
prejudice of the ALJ may be filed consistent with the time
limitations for appealing any other decision.

R994-508-116.  Rescheduling or Continuance of Hearing.
(1)  The ALJ may adjourn, reschedule, continue, or reopen

a hearing on the ALJ's own motion or on the motion of a party.
(2)  If a party knows in advance of the hearing that they

will be unable to proceed with or participate in the hearing on
the date or time scheduled, the party must request that the
hearing be rescheduled or continued to another day or time.

(a)  The request must be received prior to the hearing.
(b)  The request must be made orally or in writing to the

ALJ who is scheduled to hear the case.  If the request is not
received prior to the hearing, the party must show cause for
failing to make a timely request.

(c)  The party making the request must provide evidence of
cause for the request.

(3)  Unless compelling reasons exist, a party will not
normally be granted more than one request for a continuance.

R994-508-117.  Failure to Participate in the Hearing and
Reopening the Hearing After the Hearing Has Been
Concluded.

(1)  If a party fails to appear for or participate in the
hearing, either personally or through a representative, the ALJ
may take evidence from participating parties and will issue a
decision based on the best available evidence.

(2)  Any party failing to participate, personally or through
a representative, may request that the hearing be reopened.

(3)  The request must be in writing, must set forth the
reason for the request, and must be mailed, faxed, or delivered
to the Appeals Unit within ten days of the issuance of the
decision issued under Subsection (1).  Intermediate Saturdays,
Sundays and legal holidays are excluded from the computation
of the ten days in accordance with Rule 6 of the Utah Rules of
Civil Procedure.  If the request is made after the expiration of
the ten-day time limit, but within 30 days, the party requesting
reopening must show cause for not making the request within
ten days.  If no decision has yet been issued, the request should
be made without unnecessary delay.  If the request is received
more than 30 days after the decision is issued, the Department
will have lost jurisdiction and the party requesting reopening
must show good cause for not making a timely request.

(4)  If a request to reopen is not granted, the ALJ will issue
a decision denying the request.  A party may appeal a denial of
the request to reopen to the Board within 30 days of the date of
issuance of the decision.  The appeal must be in writing and set
forth the reason or reasons for the appeal.  The appeal can only
contest the denial of the request to set aside the default and not
the underlying merits of the case except as provided in R994-
508-118(2)(f).

(5)  The ALJ may reopen a hearing on his or her own
motion if it appears necessary to take continuing jurisdiction or
if the failure to reopen would be an affront to fairness.

(6)  If the request to reopen is made more than 30 days
after the issuance of the ALJ's decision, the ALJ may consider
the request or refer it to the Board to be treated as an appeal to
the Board.

R994-508-118.  What Constitutes Grounds to Reopen a
Hearing.

(1)  The request to reopen will be granted if the party was
prevented from appearing at the hearing due to circumstances
beyond the party's control.

(2)  The request may be granted upon such terms as are just
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for any of the following reasons: mistake, inadvertence, surprise,
excusable neglect, or any other reason justifying relief from the
operation of the decision.  The determination of what sorts of
neglect will be considered excusable is an equitable one, taking
into account all of the relevant circumstances including:

(a)  the danger that the party not requesting reopening will
be harmed by reopening;

(b)  the length of the delay caused by the party's failure to
participate including the length of time to request reopening;

(c)  the reason for the request including whether it was
within the reasonable control of the party requesting reopening;

(d)  whether the party requesting reopening acted in good
faith;

(e)  whether the party was represented at the time of the
hearing.  Attorneys and professional representatives are
expected to have greater knowledge of Department procedures
and rules and are therefore held to a higher standard; and

(f)  whether based on the evidence of record and the parties'
arguments or statements, taking additional evidence might affect
the outcome of the case.

(3)  Requests to reopen are remedial in nature and thus
must be liberally construed in favor of providing parties with an
opportunity to be heard and present their case.  Any doubt must
be resolved in favor of granting reopening.

(4)  Excusable neglect is not limited to cases where the
failure to act was due to circumstances beyond the party's
control.

(5)  The ALJ has the discretion to schedule a hearing to
determine if a party requesting reopening satisfied the
requirements of this rule or may, after giving the other parties an
opportunity to respond to the request, grant or deny the request
on the basis of the record in the case.

R994-508-119.  Withdrawal of Appeal.
A party who has filed an appeal with the Appeals Unit may

request that the appeal be withdrawn.  The request must explain
the reasons for the withdrawal and be made to the ALJ assigned
to hear the case, or the supervising ALJ if no ALJ has yet been
assigned.  The ALJ may deny the request if the withdrawal of
the appeal would jeopardize the due process rights of any party.
If the ALJ grants the request, the ALJ will issue a decision
dismissing the appeal and the initial Department determination
will remain in effect.  The decision will inform the parties of the
right to reinstate the appeal and the procedure for reinstating the
appeal.  A request to reinstate an appeal must be made within
ten calendar days of the decision dismissing the appeal, must be
in writing, and must show cause for the request.  A request to
reinstate made more than ten days after the dismissal will be
treated as a late appeal.

R994-508-120.  Prompt Notification of Decision.
Any decision by an ALJ or the Board which affects the

rights of any party with regard to benefits, tax liability, or
jurisdictional issues will be mailed to the last known address of
the parties or delivered in person.  Each decision issued will be
in writing with a complete statement of the findings of fact,
reasoning and conclusions of law, and will include or be
accompanied by a notice specifying the further appeal rights of
the parties.  The notice of appeal rights shall state clearly the
place and manner for filing an appeal from the decision and the
period within which a timely appeal may be filed.

R994-508-121.  Correction of Error and Augmentation of the
Record.

A party may request correction of an ALJ decision if the
request is made in writing and filed within 30 calendar days of
the date of the decision.  The ALJ retains jurisdiction to reopen
the hearing, amend or correct any decision which is not final, or
exercise continuing jurisdiction as provided by the rules

pertaining to Utah Code Subsections 35A-4-406(2) and 35A-4-
406(3) unless the Board has accepted an appeal.  If the ALJ
agrees to grant the request for correction, a new decision will be
issued and new appeal rights to the Board will be established.
If the ALJ denies the request, the request will be treated as an
appeal to the Board.

R994-508-122.  Finality of Decision.
The ALJ's decision is binding on all parties and is the final

decision of the Department unless appealed within 30 days of
date the decision was issued.

R994-508-201.  Attorney Fees.
(1)  An attorney or other authorized representative may not

charge or receive a fee for representing a claimant in an action
before the Department without prior approval by an ALJ or the
Board.  The Department is not responsible for the payment of
the fee, only the regulation and approval of the fee.  The
Department does not regulate fees charged to employers.

(2)  Fees will not be approved in excess of 25 percent of
the claimant's maximum potential regular benefit entitlement
unless such a limitation would preclude the claimant from
pursuing an appeal to the Court of Appeals and/or the Supreme
Court or would deprive the client of the right to representation.

R994-508-202.  Petition for Approval of Fee.
(1)  If a fee is to be charged, a written petition for approval

must be submitted by the claimant's representative to the ALJ
before whom the representative appeared, or to the supervising
ALJ if no hearing was scheduled.  An approval form can be
obtained through the Appeals Unit.  Prior to approving the fee,
a copy of the petition will be sent to the claimant and the
claimant will be allowed ten days from the date of mailing to
object to the fee.  At the discretion of the ALJ, the fee may be
approved as requested, adjusted to a lower amount, or
disallowed in its entirety.

(2)  If the case is appealed to the Board level, the claimant's
representative must file a new petition with the Board if
additional fees are requested.

R994-508-203.  Criteria for Evaluation of Fee Petition.
The appropriateness of the fee will be determined using the

following criteria:
(1)  the complexity of the issues involved;
(2)  the amount of time actually spent in;
(a)  preparation of the case;
(b)  attending the hearing;
(c)  preparation of a brief, if required.  Unless an appeal is

taken to the Court of Appeals, fees charged for preparation of
briefs or memoranda will not ordinarily be approved unless the
ALJ requested or preapproved the filing of the brief or
memoranda; and

(d)  further appeal to the Board, the Court of Appeals,
and/or the Supreme Court.

(3)  The quality of service rendered including:
(a)  preparedness of the representative;
(b)  organization and presentation of the case;
(c)  avoidance of undue delays.  An attorney or

representative should make every effort to go forward with the
hearing when it is originally scheduled to avoid leaving the
claimant without income or an unnecessary overpayment; and,

(d)  the necessity of representation.  If the ALJ or the Board
determines that the claimant was not in need of representation
because of the simplicity of the case or the lack of preparation
on the part of the representative, only a minimal fee may be
approved or, in unusual circumstances, a fee may be disallowed.

(4)  The prevailing fee in the community.  The prevailing
fee is the rate charged by peers for the same type of service.  In
determining the prevailing fee for the service rendered, the
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Department may consider information obtained from the Utah
State Bar Association, Lawyer's Referral Service, or other
similar organizations as well as similar cases before the Appeals
Unit.

R994-508-204.  Appeal of Attorney's Fee.
The claimant or the authorized representative may appeal

the fee award to the Board within 30 days of the date of issuance
of the ALJ's decision.  The appeal must be in writing and set
forth the reason or reasons for the appeal.

R994-508-301.  Appeal From a Decision of an ALJ.
If the ALJ's decision did not affirm the initial Department

determination, the Board will accept a timely appeal from that
decision if filed by an interested party.  If the decision of the
ALJ affirmed the initial Department determination, the Board
has the discretion to refuse to accept the appeal or request a
review of the record by an individual designated by the Board.
If the Board refuses to accept the appeal or requests a review of
the record as provided in statute, the Board will issue a written
decision declining the appeal and containing appeal rights.

R994-508-302.  Time Limit for Filing an Appeal to the
Board.

(1)  The appeal from a decision of an ALJ must be filed
within 30 calendar days from the date the decision was issued by
the ALJ.  This time limit applies regardless of whether the
decision of the ALJ was sent through the U.S. Mail or
personally delivered to the party.  "Delivered to the party"
means personally handed, faxed, or sent electronically to the
party.  No additional time for mailing is allowed.

(2)  In computing the period of time allowed for filing a
timely appeal, the date as it appears in the ALJ's decision is not
included.  The last day of the appeal period is included in the
computation unless it is a Saturday, Sunday, or legal holiday
when the offices of the Department are closed.  If the last day
permitted for filing an appeal falls on a Saturday, Sunday, or
legal holiday, the time permitted for filing a timely appeal will
be extended to the next day when the Department offices are
open.

(3)  The date of receipt of an appeal to the Board is the date
the appeal is actually received by the Board, as shown by the
Department's date stamp on the document or other credible
evidence such as a written or electronic notation of the date of
receipt, and not the post mark date from the post office.  If the
appeal is faxed to the Board, the date of receipt is the date
recorded on the fax.

(4)  Appeals to the Board which appear to be untimely will
be handled in the same way as untimely appeals to the ALJ in
rules R994-508-103 and R994-508-104.

R994-508-303.  Procedure for Filing an Appeal to the Board.
(1)  An appeal to the Board from a decision of an ALJ must

be in writing and include:
(a)  the name and signature of the party filing the appeal.

Accessing the Department's website for the purpose of filing an
appeal and providing a correct PIN will be considered a signed
appeal;

(b)  the name and social security number of the claimant in
cases involving claims for unemployment benefits;

(c)  the grounds for appeal; and
(d)  the date when the appeal was mailed or sent to the

Board.
(2)  The appeal must be mailed, faxed, delivered to, or filed

electronically with the Board.
(3)  An appeal which does not state adequate grounds, or

specify alleged errors in the decision of the ALJ, may be
summarily dismissed.

R994-508-304.  Response to an Appeal to the Board.
Interested parties will receive notice that an appeal has

been filed and a copy of the appeal and will be given 15 days
from the date the appeal was mailed to the party to file a
response.  Parties are not required to file a response.  A party
filing a response should mail a copy to all other parties and the
Board.

R994-508-305.  Decisions of the Board.
(1)  The Board has the discretion to consider and render a

decision on any issue in the case even if it was not presented at
the hearing or raised by the parties on appeal.

(2)  Absent a showing of unusual or extraordinary
circumstances, the Board will not consider new evidence on
appeal if the evidence was reasonably available and accessible
at the time of the hearing before the ALJ.

(3)  The Board has the authority to request additional
information or evidence, if necessary.

(4)  The Board my remand the case to the Department or
the ALJ when appropriate.  (5)  A copy of the decision of the
Board, including an explanation of the right to judicial review,
will be delivered or mailed to the interested parties.

R994-508-306.  Reconsideration of a Decision of the Board.
A party may request reconsideration of a decision of the

Board in accordance with Utah Code Subsection 63-46b-13.

R994-508-307.  Withdrawal of Appeal to the Board.
A party who has filed an appeal from a decision of an ALJ

may request that the appeal be withdrawn.  The request must
explain the reasons for the withdrawal by making a written
statement to the Board explaining the reasons for the
withdrawal.  The Board may deny such a request if the
withdrawal of the appeal jeopardizes the due process rights of
any party.  If the Board grants the request, a decision dismissing
the appeal will be issued and the underlying decision will
remain in effect.  The decision will inform the party of the right
to reinstate the appeal and the procedure for reinstating the
appeal.  A request to reinstate an appeal under this subsection
must be made within 30 days of the decision dismissing the
appeal, must be in writing, and must show cause for the request.
A request to reinstate made more than ten days after the
dismissal will be treated as a late appeal.

R994-508-401.  Jurisdiction and Reconsideration of
Decisions.

(1)  An initial Department determination or a decision of
an ALJ or the Board is not final until the time permitted for the
filing of an appeal has elapsed.  There are no limitations on the
review of decisions until the appeal time has elapsed.

(2)  After a determination or decision has become final, the
Department may, on its own initiative or upon the request of any
interested party, review a determination or decision and issue a
new decision or determination, if appropriate, if there has been
a change of conditions or a mistake as to facts. The
reconsideration must be made at, or with the approval of, the
level where the last decision on the case was made or is
currently pending.

(a)  A change in conditions may include a change in the
law which would make reconsideration necessary in fairness to
the parties who were adversely affected by the law change.  A
change in conditions may also include an unforeseeable change
in the personal circumstances of the claimant or employer which
would have made it reasonable not to file a timely appeal.

(b)  A mistake as to facts is limited to material information
which was the basis for the decision.  A mistake as to facts may
include information which is misunderstood or misinterpreted,
but does not include an error in the application of the act or the
rules provided the decision is made under the correct section of



UAC (As of July 1, 2008) Printed:  September 4, 2008 Page 447

the act.  A mistake as to facts can only be found if it was
inadvertent.  If the party alleging the mistake intentionally
provided the wrong information or intentionally withheld
information, the Department will not exercise jurisdiction under
this paragraph.

(3)  The Department is not required to take jurisdiction in
all cases where there is a change in conditions or a mistake as to
facts.  The Department will weigh the administrative burden of
making a redetermination against the requirements of fairness
and the opportunities of the parties affected to file an appeal.
The Department may decline to take jurisdiction if the
redetermination would have little or no effect.

(4)  Any time a decision or determination is reconsidered,
all interested parties will be notified of the new information and
provided with an opportunity to participate in the hearing, if
any, held in conjunction with the review.  All interested parties
will receive notification of the redetermination and be given the
right to appeal.

(5)  A review cannot be made after one year from the date
of the original determination except in cases of fraud or claimant
fault.  In cases of fault or fraud, the Department has continuing
jurisdiction as to overpayments.  In cases of fraud, the
Department only has jurisdiction to assess the penalty provided
in Utah Code Subsection 35A-4-405(5) for a period of one year
after the discovery of the fraud.
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