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R21. Administrative Services, Debt Collection.

R21-1. Transfer of Collection Responsibility of State
Agencies.

R21-1-1. Purpose.

The purpose of this rule is to establish the procedures by
which agencies shall bill and make initial collection efforts
according to a coordinated schedule, the method to be used by
agencies to transfer their delinquent accounts receivable to the
Office or its designee for additional collection action, write-off
of receivables, and the procedures and allocation of costs of
collection established pursuant to Subsections 63A-3-502(4)(g),
63A-3-502(6)(b), Section 15-1-4,Utah Code, and by the
Legislature in applicable laws.

R21-1-2. Authority.

This rule is established pursuant to Subsections 63A-3-
502(3)(m), 63A-3-502(7)(f), 63A-3-502(4)(g), 63A-3-502(6)(b),
Section 15-1-4, Utah Code and the Office intent language and
fees authorized by the Legislature in applicable laws.
Subsection 63A-3-502(3)(m) authorizes the Office to establish
procedures for writing off accounts receivable for accounting
and collection purposes. Subsection 63A-3-502(7)(f) authorizes
the Office to require state agencies to bill and make initial
collection efforts of its receivables up to the time the accounts
must be transferred. Subsection 63A-3-502(7)(a) authorizes the
Office to require state agencies to transfer collection
responsibility to the Office or its designee according to time
limits specified by the Office. Subsection 63A-3-502(4)(g)
authorizes Office to establish a fee to cover the administrative
costs of collection, a late penalty fee and an interest charge by
following the procedures and requirements of Section 63J-1-
504. Subsection 63A-3-502(6)(b) prohibits the Office from
assessing the interest charge established by the Office under
Subsection 63A-3-502(4)(g) on an account receivable subject to
the postjudgment interest rate established by Section 15-1-4.
Section 15-1-4 requires civil and criminal judgments of the
district court and justice court to bear interest at the federal
postjudgment interest rate and sets forth the procedures to be
followed. The annual Appropriation Act authorizes the fees
charged by the Office to collect accounts and provides
legislative intent language allowing the costs of collection to be
collected from the debtor.

R21-1-3. Definitions.

In addition to terms defined in Section 63A-3-501, the
following terms are defined below as follows:

(1) "Delinquent" means any account receivable for which
the state has not received payment in full by the payment
demand date.

(2) "Designee" means a Private Sector Collector or State
Agency that the Office of State Debt Collection has contracted
with to provide accounts receivable collection services.

(3) "Payment demand date" is the date by which the
agency requires payment for the account receivable that an
entity has incurred.

(4) "Skipped" means that the entity formerly transacting
business with the state is not known at the address or telephone
number previously used nor is any new address or telephone
number known of the entity.

(5) "Event" is the day the goods are purchased, services
completed, fines, fees, and assessments are due, etc.

(6) "Trust" means a receivable that is owed to a victim of
a crime.

R21-1-4. Agency Billing and Collection Responsibility.
Pursuant to Subsection 63A-3-502(3)(b), (d), and (f) as
provided by Subsection 63G-3-201, state agencies shall
document and track agency receivables on the state's Advanced
Receivable Subsystem unless the state agency has received an

exemption from the Office of State Debt Collection. If a state
agency receives such an exemption, the state agency shall track
their receivables on the agency system and provide the Office
with quarterly receivable reports pursuant to 63A-3-502(7)(g).
The receivable reports are due to Office no later than 45 days
after the end of the quarter.

State agency customers shall be billed within 10 days from
the event creating the receivable or the next billing cycle, if
reoccurring. The payment demand date shall be no later than 30
days from the event date unless the state agency can
demonstrate the 30 day demand date is not appropriate for the
agency's business processes. State agencies shall contact
customers for payment by phone or written notice when
payment is not received within 10 days after the payment
demand date.

The Office has published guidelines for billing receivables
and collecting delinquent accounts. These guidelines are
included in the document entitled "Statewide Guidelines for
Accounting, Reporting and Collecting Accounts Receivable".
This document is available at the Office of State Debt
Collection, Room 1135 State Office Building, Salt Lake City,
Utah, during regular working hours, for review.

R21-1-5. Transfer of Collection Responsibility.

Each state agency with delinquent accounts shall comply
with the provisions of Section 63A-3-502, et seq. unless
prohibited by current state or federal statute or regulation. A
state agency or user of the Office of State Debt Collection
services shall transfer collection responsibility to the Office, or
its designee, when the account receivable is not paid within 90
days of the event or is delinquent 61 days. A state agency can
negotiate a different receivable transfer date with the Office by
demonstrating how the state benefits from the negotiated
transfer date. Office recommendations related to the transfer of
collection responsibility can be found in the Office publication
"Statewide Guidelines for Accounting, Reporting and Collecting
Accounts Receivable".

R21-1-6. Format for Transfer of Accounts Receivable Data.

State agencies shall transfer delinquent accounts to the
Office or its designee electronically through the state's
Advanced Receivable Subsystem. State agencies exempted
from using the state's Advanced Receivable Subsystem shall
work with the Office to generate an electronic placement file for
placing accounts.

R21-1-7. Costs of Collection.

Pursuant to Subsections 63A-3-502(4) (g), Section 15-1-4,
Utah Code, and by the legislature in applicable laws, the Office
shall charge penalty, interest, and administrative costs of
collection and shall collect these costs in addition to the
receivable balance from the debtor. The fee calculation and
payment priority shall be applied according to the following
methodology.

(a) Pursuant to 63A-3-502(4)(g)(i), the costs of collection
shall be charged on all accounts referred for collection and the
cost shall be calculated based on the dollars collected times the
rate authorized by the legislature. The cost of collection shall be
paid first from each payment.

(b) The Penalty shall be calculated as a percent of the
receivable balance referred for collection. A percent of each
payment shall be applied to the outstanding penalty until the
penalty is paid in full. The penalty payment shall be calculated
based on the authorized penalty percent set annually by the
legislature, times the received payment amount. The calculated
penalty amount shall be paid after the costs of collection are
determined and paid.

(c) Two types of interest shall be charged on accounts
referred to the Office. Postjudgment interest as established by
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Section 15-1-4, Utah Code, applies to receivables with
judgments established by the courts with a sentencing date
subsequent to May 5, 1999. Postjudgment interest accrues on
the unpaid judgment balance of the receivable. Postjudgment
interest that accrues on a trust or the trust portion of a
receivable, shall be paid subsequent to the state's outstanding
receivable. All other state receivables referred to the Office are
charged an interest charge pursuant to 63A-3-502 (4) (g)(iii)(B),
Utah Code. This interest is referred to as OSDC interest. OSDC
accrued interest shall be paid from each payment after the
payment of the costs of collection and the penalty except on
trust receivables or receivables including a trust account.

(d) Each payment received on trust receivables shall be
applied to the following items in the priority listed until the
payment is fully disbursed: 1st - cost of collection, 2nd -
penalty, 3rd - the trust receivable balance, and 4th - the accrued
postjudgment interest.

(e) Each payment received on receivables that include
trust(s) and state receivable balances shall be applied to the
following items in the priority listed until the payment is fully
disbursed: 1st - cost of collection, 2nd - penalty, 3rd - the
trust(s) receivable balance until paid in full, 4th - accrued post-
judgment or OSDC interest on the state receivable balance, 5th -
the state receivable balance, and 6th - the accrued trust post-
judgment interest.

(f) Each payment received on receivables owed only to the
state shall be applied to the following items in the priority listed
until the payment is fully disbursed: 1st - cost of collection, 2nd
penalty payment, 3rd - accrued post-judgment or OSDC interest,
and 4th - the receivable balance.

(g) Trust Payments sent to victims of crimes that are
returned to the Office because of bad addresses, shall be
reversed from the trust account and applied to amounts owed the
state on the account. After the state debt is liquidated, payments
shall be applied to the trust and if the victim still cannot be
located, the payments shall be retained by the division of
Finance for the appropriate time and then sent to Unclaimed
Property and thereafter to Crime Victims Reparation.

R21-1-8. Write Off of Accounts Receivable.

State agencies shall follow the statewide Accounting
Policies and Procedures outlined in FIACCT 06-01.14 and 06-
02.04, available from the state Division of Finance.

R21-1-9. Original Signature Required on Certain Office of
State Debt Collection (OSDC) Documents.

An Original Signature is Required by the Office of State
Debt Collection (OSDC) on the following documents:

(1) Victim Settlement Agreement

(2) OSDC Debt Repayment Contract Agreement

(3) Wage Assignments to pay debts

(4) Authority for the automatic transfer of funds (EFT) to
pay debts

(5) Authority for the automatic Credit/Debit Card charge
to pay debts

KEY: accounts receivable, collection transfer
September 7, 2012 63A-3-502(3)(m)
Notice of Continuation June 28, 2012 63A-3-502(4)(g)
63A-3-502(6)(a)
63A-3-502(6)(b)
63A-3-502(7)(f)
15-1-4
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R23. Administrative Services, Facilities Construction and
Management.

R23-12. Building Code Appeals Process.

R23-12-1. Purpose and Authority.

(1) In accordance with Subsection 58-56-8(2), this rule
establishes procedures for the appeal of decisions made by the
Building Official in regards to the application and interpretation
of building codes.

(2) The statutory provisions governing the application and
enforcement of building codes with state facilities are contained
in Title 58, Chapter 56 and in Section 63A-5-206.

(3) The State Building Board's authority to adopt rules for
the Division are contained in Subsection 63A-5-103(1)(e).

R23-12-2. Definitions.

(1) Except as otherwise stated in this rule, terms used in
this rule are defined in Section 63A-5-206.

(2) The following additional terms are defined for this rule.

(a) "Appeals Board" means Appeals Board convened by
the Director pursuant to Section R23-12-4.

(b) "Building Code" has the same meaning as "code" as
defined in Section 58-56-3.

(c) "Building Official" means the person designated by the
Director or the Delegated Agency as the case may be to be
responsible for the enforcement of building codes.

(d) "Day" means calendar day.

(e) "Delegated Agency" means a state entity to which the
State Building Board has delegated the responsibility of
administering the construction of facilities on state property
when the delegated responsibility includes the role of
Compliance Agency.

(f) "Director" means the Director of the Division,
including, unless otherwise stated, his duly authorized designee.

(g) "Division" means the Division of Facilities
Construction and Management established pursuant to Section
63A-5-201.

(h) "State Agency" means the State of Utah and any
department, commission, board, council, agency, institution,
officer, fund, division, office, committee, authority, laboratory,
library, unit, bureau, panel, or other administrative unit of the
State of Utah.

(i) "State Project" means the construction of a Facility on
property owned by a State Agency.

R23-12-3. Applicability.

(1) The appeal of decisions of the Building Official for
State Projects administered by the Division or a Delegated
Agency shall be conducted in accordance with this rule.

(2) Other entities authorized by Subsection 63A-5-206(6)
to act as Compliance Agency for a State Project are responsible
for providing an appeals process. The appeals process provided
for in this rule shall apply if the entity does not provide an
appeals process or it fails to hear an appeal duly filed with that
entity.

R23-12-4. Designation of Appeals Board.

(1) The Director shall identify a pool of individuals who
are knowledgeable of various aspects of the buildings codes and
who are willing to serve on the Appeals Board when requested.

(2) When an appeal is duly filed with the Director, the
Director shall appoint either three or five individuals, depending
on the nature of the appeal, to act as the Appeals Board for that
specific appeal. In selecting the members of the Appeals Board,
the Director shall consider the portions of the building code that
are in dispute.

(3) Each member or the Appeals Board shall certify that he
or she does not have a conflict of interest in regards to the
matter being heard.

(4) The Director shall designate one of the members to act

as presiding officer of the Appeals Board.

(5) The Division shall provide administrative support to
the Appeals Board and shall maintain a record of matters
submitted to the Appeals Board and the resolution thereof.

R23-12-5. Authority of Appeals Board.

(1) The Appeals Board shall resolve disputes regarding the
application or interpretation of the building code as it relates to
a specific State Project.

(2) The Appeals Board shall not have the authority to
waive requirements of the building codes or to interpret the
administrative provisions of the building codes.

(3) Decisions of the Appeals Board shall be by majority
vote.

(4) Decisions of the Appeals Board are final.

R23-12-6.
Construction.

(1) If the issue being appealed arises prior to its
construction, the architect, engineer or contractor, as the case
may be, shall submit a written request for interpretation to the
Building Official which shall include:

(a) the basis for the requestor's interpretation of the code,
and

(b) other decisions related to the application of the code
that have an impact on the interpretation in question.

(2) Within 21 days of receipt of the written request, the
Building Official shall provide a written decision. If the
Building Official does not agree with the requested
interpretation, the decision shall include the basis for his
interpretation of the code.

Initial Actions for Decisions Prior to

R23-12-7. Initial Actions for Inspection Exceptions during
Construction.

(1) If the issue being appealed is an inspection exception
regarding work constructed, the contractor shall, within 10 days
of receiving the inspection report, submit a request in writing to
the Building Official for reconsideration of the inspector's
exception.

(2) Within 10 days of receipt of the written request, the
Building Official shall provide a written decision either
reaffirming the inspector's findings or stating how the
inspector's exception is modified.

R23-12-8. Appeal of Delegated Agency's Decision.

For State Projects administered by a Delegated Agency, the
following procedure shall be followed before an appeal may be
heard by the Appeals Board.

(1) Within 10 days of receipt of the decision of the
Building Official representing the Delegated Agency, the entity
requesting the appeal shall submit the following to the
Division's Building Official:

(a) acopy of the documentation required by Section R23-
12-6 or R23-12-7, and

(b) awritten statement explaining the basis for the appeal.

(2) Within 10 days of receipt of the appeal, the Division's
Building Official shall provide a written decision either
reaffirming the Delegated Agency's findings or stating how the
Delegated Agency's findings are modified.

R23-12-9. Filing of Appeal and Appeals Board Action.

(1) Within 21 days of receipt of the written decision
provided for in Section R23-12-6, R23-12-7, or R23-12-8, the
entity appealing the decision shall submit the following
documents to the Director:

(a) a letter stating that the entity is appealing a decision
regarding the building code including an explanation of the
basis for the appeal;

(b) acopy of the documentation required by Sections R23-
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12-6, R23-12-7 and R23-12-8 as applicable;

(c) other information supporting the appeal.

(2) If the Building Official did not provide a written
decision, the entity shall submit an affidavit to this effect in lieu
of the written decision.

(3) The Director shall convene an Appeals Board within
21 days after an appeal is duly filed.

(4) Both the entity appealing the decision and the Building
Official shall be given an opportunity to present their position.

(5) A written decision ofthe Appeals Board shall be issued
within 7 days after the appeal is heard.

R23-12-10. Time Extensions.

Upon a showing of good cause, the time periods provided
for in this rule may be extended by the Director prior to the
convening of the Appeals Board or by the presiding officer upon
or after the convening of the Appeals Board.

R23-12-11. Forms.
The Division may establish forms to be used in the filing of
an appeal.

R23-12-12. Costs of Appeal.

Each party is responsible for its own costs in the appeal
process except that the Division may assess the party that loses
the appeal for any costs incurred by the Appeals Board in
evaluating the appeal.

KEY: appeals, building codes, construction
October 10, 2002 58-56-8(2)
Notice of Continuation September 19, 2012 63A-5-206
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R154. Commerce, Corporations and Commercial Code.
R154-1. Central Filing System for Agriculture Product
Liens.

R154-1-1. Incorporation by Reference.

The Department of Commerce, Division of Corporations
and Commercial Code (hereinafter "Division") incorporates by
reference in its entirety 9 CFR Part 205 1992, entitled
"Protection for Purchasers of Farm Products," which was
developed by the Secretary of Agriculture to fulfill the
Secretary's responsibility under Section 1324 of the Food
Security Act of 1985, P.L. 99-198.

R154-1-2. Official Filing Office.

The system operator for the Central Filing System is the
Division. All filings of any Effective Financing Statement,
amendment thereto, or continuation thereof, are filed with the
above Division. There are no other agencies of the State of Utah
for filing.

R154-1-3. Master List.

The secured party must refile all liens on farm products
produced in Utah presently on file in the Uniform Commercial
Code Section of the Division in the Central Filing System on or
before December 24, 1986, to protect the security interests of
the secured party. Products not produced in Utah cannot be
registered in the Central Filing System.

The Division shall publish the first Master List 30 days
after December 24, 1986.

R154-1-4. Central Filing System (CFS).

Any filings in the Central Filing System must be filed on a
CFS-1 form. Each filing must bear the signature of the debtor
or be accompanied by a copy of the UCC-1 financing statement,
certified by an employee of the secured party, showing filing
date and the debtor's signature. Any CFS filing will be effective
for a period of five years from the date of filing. Continuation
CFS filings will extend the CFS filing for an additional five year
period.

R154-1-5. Collateral of Crop Year.

Any filing which does not specify a particular crop year as
to any one or more of the described farm products, shall be
deemed to include all described farm products existing as of the
date of filing together with all described farm products born,
acquired or grown during the effective period of such filing.

R154-1-6. Recording of Effective Filing Statement.
The Division shall not record Effective Filing Statements
received in the office after 4:00 p.m. until the next business day.

R154-1-7. Fees.

The Division shall charge fees for the use of the Central
Filing System according to Section 63J-1-301. Fees shall be
reasonable and fair, and shall reflect the costs of the services
provided. The specific fees charged are posted at the Division
offices or may be obtained by calling the Division offices.

R154-1-9. Searches.

Requests for information about any EFS filings will only
be accepted by debtor name, debtor tax identification number or
debtor social security number or by Effective Filing Statement
file number.

R154-1-10. Telephone Requests.
Telephone requests for information concerning Central
Filing System filings are limited to three inquiries per call.

R154-1-11. Requests for Certified Copies.
Requests for certified copies of Central Filing System files

must be received in writing on Form CFS-2.

R154-1-12. Application for CFS Master List.

An applicant must register with the Division each year
using Form CFS-4 to receive the CFS Master List and update.
Registrations will expire at 5:00 p.m. on the last business day of
the registration year.

R154-1-13. Change of Address.

Registrants must notify the Division of any change of
address by filling out a new registration form CFS-4 in order to
continue to receive copies of the Central Filing System Master
List.

R154-1-14. Distribution of Master List.

The Division shall distribute the Utah State Central Filing
System Master List at the beginning of each month, followed by
a Master List update on the 15th of the same month. The
Division shall distribute the Master List and Master List update
to all current registrants.

1. New Effective Financing Statement filings only appear
in the latest edition of the Master List or its update if filed with
the Division before the cut-off deadline. The deadline for the
monthly Master List update is filings made by 4:00 p.m. on the
15th day of the month. If the deadline falls on a weekend,
holiday or other non-business day, the deadline will be the next
business day after the normal deadline.

2. The Division shall mail Master Lists and update to
registrants within five business days after the deadline day.

R154-1-15. Mailing of Master List.

The Division shall distribute all Central Filing System
Master Lists and Central Filing System Master List Updates to
current registrants by U.S. Post Office First Class Mail.

The Division shall require registrants residing in a state
requiring notification by other than First Class Mail to pay any
additional costs for mailing other than First Class Mail as a part
of their registration filing.

R154-1-16. Notification of Registrants.

Registrants will be considered notified if:

1. The Division has mailed the list by First Class Mail by
the deadline;

2. The Division has not received notice from the registrant
of non-receipt of the list by 4:00 p.m. on the fifth business day
after the distribution date.

3. Registrants notifying the Division of non-receipt will
receive a new list by next day mail sent the same day as notice
is given to the Division.

KEY: liens, crops
1991 70a-9-400
Notice of Continuation September 27, 2012
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R156. Commerce, Occupational and Professional Licensing.
R156-1. General Rule of the Division of Occupational and
Professional Licensing.
R156-1-101. Title.

This rule is known as the "General Rule of the Division of
Occupational and Professional Licensing."

R156-1-102. Definitions.

In addition to the definitions in Title 58, as used in Title 58
or this rule:

(1) "Active and in good standing" means a licensure status
which allows the licensee full privileges to engage in the
practice of the occupation or profession subject to the scope of
the licensee's license classification.

(2) "Aggravating circumstances" means any consideration
or factors that may justify an increase in the severity of an action
to be imposed upon an applicant or licensee. Aggravating
circumstances include:

(a) prior record of disciplinary action, unlawful conduct,
or unprofessional conduct;

(b) dishonest or selfish motive;

(c) pattern of misconduct;

(d) multiple offenses;

(e) obstruction of'the disciplinary process by intentionally
failing to comply with rules or orders of the Division;

(f) submission of false evidence, false statements or other
deceptive practices during the disciplinary process including
creating, destroying or altering records after an investigation has
begun;

(g) refusal to acknowledge the wrongful nature of the
misconduct involved, either to the client or to the Division;

(h) vulnerability of the victim;

(i) lack of good faith to make restitution or to rectify the
consequences of the misconduct involved;

(j) 1illegal conduct, including the use of controlled
substances; and

(k) intimidation or threats of withholding clients' records
or other detrimental consequences if the client reports or
testifies regarding the unprofessional or unlawful conduct.

(3) "Cancel" or "cancellation" means nondisciplinary
action by the Division to rescind, repeal, annul, or void a license
issued in error. Such action includes rescinding a license issued
to an applicant whose payment of the required application fee is
dishonored when presented for payment, or who has been issued
a conditional license pending a criminal background check and
the check cannot be completed due to the applicant's failure to
resolve an outstanding warrant or to submit acceptable
fingerprint cards.

(4) "Charges" means the acts or omissions alleged to
constitute either unprofessional or unlawful conduct or both by
a licensee, which serve as the basis to consider a licensee for
inclusion in the diversion program authorized in Section 58-1-
404.

(5) "Denial of licensure" means action by the Division
refusing to issue a license to an applicant for initial licensure,
renewal of licensure, reinstatement of licensure or relicensure.

(6)(a) "Disciplinary action" means adverse licensure action
by the Division under the authority of Subsections 58-1-
401(2)(a) through (2)(b).

(b) "Disciplinary action", as used in Subsection 58-1-
401(5), shall not be construed to mean an adverse licensure
action taken in response to an application for licensure. Rather,
as used in Subsection 58-1-401(5), it shall be construed to mean
an adverse action initiated by the Division.

(7) "Diversion agreement" means a formal written
agreement between a licensee, the Division, and a diversion
committee, outlining the terms and conditions with which a
licensee must comply as a condition of entering in and
remaining under the diversion program authorized in Section

58-1-404.

(8) "Diversion committees" mean diversion advisory
committees authorized by Subsection 58-1-404(2)(a)(i) and
created under Subsection R156-1-404a.

(9) "Duplicate license" means a license reissued to replace
a license which has been lost, stolen, or mutilated.

(10) "Emergency review committees" mean emergency
adjudicative proceedings review committees created by the
Division under the authority of Subsection 58-1-108(2).

(11) "Expire" or "expiration" means the automatic
termination of a license which occurs:

(a) at the expiration date shown upon a license if the
licensee fails to renew the license before the expiration date; or
(b) prior to the expiration date shown on the license:

(i) upon the death of a licensee who is a natural person;

(ii) upon the dissolution of a licensee who is a partnership,
corporation, or other business entity; or

(iii) upon the issuance of a new license which supersedes
an old license, including a license which:

(A) replaces a temporary license;

(B) replaces a student or other interim license which is
limited to one or more renewals or other renewal limitation; or

(C) is issued to a licensee in an upgraded classification
permitting the licensee to engage in a broader scope of practice
in the licensed occupation or profession.

(12) "Inactive" or "inactivation" means action by the
Division to place a license on inactive status in accordance with
Sections 58-1-305 and R156-1-305.

(13) "Investigative subpoena authority" means, except as
otherwise specified in writing by the director, the Division
regulatory and compliance officer, or if the Division regulatory
and compliance officer is unable to so serve for any reason, a
Department administrative law judge, or if both the Division
regulatory and compliance officer and a Department
administrative law judge are unable to so serve for any reason,
an alternate designated by the director in writing.

(14) "License" means a right or privilege to engage in the
practice of a regulated occupation or profession as a licensee.

(15) "Limit" or "limitation" means nondisciplinary action
placing either terms and conditions or restrictions or both upon
a license:

(a) issued to an applicant for initial licensure, renewal or
reinstatement of licensure, or relicensure; or

(b) issued to a licensee in place of the licensee's current
license or disciplinary status.

(16) "Mitigating circumstances" means any consideration
or factors that may justify a reduction in the severity of an action
to be imposed upon an applicant or licensee.

(a) Mitigating circumstances include:

(i) absence of prior record of disciplinary action, unlawful
conduct or unprofessional conduct;

(ii) personal, mental or emotional problems provided such
problems have not posed a risk to the health, safety or welfare
of the public or clients served such as drug or alcohol abuse
while engaged in work situations or similar situations where the
licensee or applicant should know that they should refrain from
engaging in activities that may pose such a risk;

(iii) timely and good faith effort to make restitution or
rectify the consequences of the misconduct involved;

(iv) full and free disclosure to the client or Division prior
to the discovery of any misconduct;

(v) inexperience in the practice of the occupation and
profession provided such inexperience is not the result of failure
to obtain appropriate education or consultation that the
applicant or licensee should have known they should obtain
prior to beginning work on a particular matter;

(vi) imposition of other penalties or sanctions if the other
penalties and sanctions have alleviated threats to the public
health, safety, and welfare; and
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(vii) remorse.

(b) The following factors should not be considered as
mitigating circumstances:

(i) forced or compelled restitution;

(i) withdrawal of complaint by client or other affected
persons;

(iii) resignation prior to disciplinary proceedings;

(iv) failure of injured client to complain; and

(v) complainant's recommendation as to sanction.

(17) "Nondisciplinary action" means adverse licensure
action by the Division under the authority of Subsections 58-1-
401(1) or 58-1-401(2)(c) through (2)(d).

(18) "Peer committees" mean advisory peer committees to
boards created by the legislature in Title 58 or by the Division
under the authority of Subsection 58-1-203(1)(f).

(19) "Probation" means disciplinary action placing terms
and conditions upon a license;

(a) issued to an applicant for initial licensure, renewal or
reinstatement of licensure, or relicensure; or

(b) issued to a licensee in place of the licensee's current
license or disciplinary status.

(20) "Public reprimand" means disciplinary action to
formally reprove or censure a licensee for unprofessional or
unlawful conduct, with the documentation of the action being
classified as a public record.

(21) "Regulatory authority" as used in Subsection 58-1-
501(2)(d) means any governmental entity who licenses, certifies,
registers, or otherwise regulates persons subject to its
jurisdiction, or who grants the right to practice before or
otherwise do business with the governmental entity.

(22) "Reinstate" or "reinstatement" means to activate an
expired license or to restore a license which is restricted, as
defined in Subsection (26)(b), or is suspended, or placed on
probation, to a lesser restrictive license or an active in good
standing license.

(23) "Relicense" or "relicensure" means to license an
applicant who has previously been revoked or has previously
surrendered a license.

(24) "Remove or modify restrictions" means to remove or
modify restrictions, as defined in Subsection (25)(a), placed on
a license issued to an applicant for licensure.

(25) "Restrict" or "restriction" means disciplinary action
qualifying or limiting the scope of a license:

(a) issued to an applicant for initial licensure, renewal or
reinstatement of licensure, or relicensure in accordance with
Section 58-1-304; or

(b) issued to a licensee in place of the licensee's current
license or disciplinary status.

(26) "Revoke" or "revocation" means disciplinary action
by the Division extinguishing a license.

(27) "Suspend" or "suspension" means disciplinary action
by the Division removing the right to use a license for a period
oftime or indefinitely as indicated in the disciplinary order, with
the possibility of subsequent reinstatement of the right to use the
license.

(28) "Surrender" means voluntary action by a licensee
giving back or returning to the Division in accordance with
Section 58-1-306, all rights and privileges associated with a
license issued to the licensee.

(29) "Temporary license" or "temporary licensure" means
a license issued by the Division on a temporary basis to an
applicant for initial licensure, renewal or reinstatement of
licensure, or relicensure in accordance with Section 58-1-303.

(30) "Unprofessional conduct" as defined in Title 58 is
further defined, in accordance with Subsection 58-1-203(1)(e),
in Section R156-1-502.

(31) "Warning or final disposition letters which do not
constitute disciplinary action" as used in Subsection 58-1-108(3)
mean letters which do not contain findings of fact or conclusions

oflaw and do not constitute a reprimand, but which may address
any or all of the following:
(a) Division concerns;
(b) allegations upon which those concerns are based,
(c) potential for administrative or judicial action; and
(d) disposition of Division concerns.

R156-1-102a. Global Definitions of Levels of Supervision.

(1) Except as otherwise provided by statute or rule, the
global definitions of levels of supervision herein shall apply to
supervision terminology used in Title 58 and Title R156, and
shall be referenced and used, to the extent practicable, in
statutes and rules to promote uniformity and consistency.

(2) Except as otherwise provided by statute or rule, all
unlicensed personnel specifically allowed to practice a regulated
occupation or profession are required to practice under an
appropriate level of supervision defined herein, as specified by
the licensing act or licensing act rule governing each occupation
or profession.

(3) Except as otherwise provided by statute or rule, all
license classifications required to practice under supervision
shall practice under an appropriate level of supervision defined
herein, as specified by the licensing act or licensing act rule
governing each occupation or profession.

(4) Levels of supervision are defined as follows:

(a) "Direct supervision" and "immediate supervision"
mean the supervising licensee is present and available for face-
to-face communication with the person being supervised when
and where occupational or professional services are being
provided.

(b) "Indirect supervision" means the supervising licensee:

(i) has given either written or verbal instructions to the
person being supervised;

(ii) is present within the facility in which the person being
supervised is providing services; and

(iii) is available to provide immediate face-to-face
communication with the person being supervised as necessary.

(c) "General supervision" means that the supervising
licensee:

(i) has authorized the work to be performed by the person
being supervised;

(ii) is available for consultation with the person being
supervised by personal face-to-face contact, or direct voice
contact by telephone, radio or some other means, without regard
to whether the supervising licensee is located on the same
premises as the person being supervised; and

(iii) can provide any necessary consultation within a
reasonable period of time and personal contact is routine.

(5) "Supervising licensee" means a licensee who has
satisfied any requirements to act as a supervisor and has agreed
to provide supervision of an unlicensed individual or a licensee
in a classification or licensure status that requires supervision in
accordance with the provisions of this chapter.

R156-1-103. Authority - Purpose.

This rule is adopted by the Division under the authority of
Subsection 58-1-106(1)(a) to enable the Division to administer
Title 58.

R156-1-106.
Responsibilities.

(1) In accordance with Subsection 58-1-106(2), the
following responses to requests for lists of licensees may
include multiple licensees per request and may include home
telephone numbers, home addresses, and e-mail addresses,
subject to the restriction that the addresses and telephone
numbers shall only be used by a requester for purposes for
which the requester is properly authorized and shall not be sold
or otherwise redisclosed by the requester:

Division - Duties, Functions, and
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(a) responses to requests from another governmental
entity, government-managed corporation, a political subdivision,
the federal government, another state, or a not-for-profit
regulatory association to which the Division is a member;

(b) responses to requests from an occupational or
professional association, private continuing education
organizations, trade union, university, or school, for purposes of
education programs for licensees;

(c) responses to a party to a prelitigation proceeding
convened by the Division under Title 78, Chapter 14;

(d) responses to universities, schools, or research facilities
for the purposes of research;

(e) responses to requests from licensed health care
facilities or third party credentialing services, for the purpose of
verifying licensure status for issuing credentialing or
reimbursement purposes; and

(f) responses to requests from a person preparing for,
participating in, or responding to:

(i) anational, state or local emergency;

(i) a public health emergency as defined in Section 26-
23b-102; or

(iii) a declaration by the President of the United States or
other federal official requesting public health-related activities.

(2) Inaccordance with Subsection 58-1-106(3)(a) and (b),
the Division may deny a request for an address or telephone
number of a licensee to an individual who provides proper
identification and the reason for the request, in writing, to the
Division, if the reason for the request is deemed by the Division
to constitute an unwarranted invasion of privacy or a threat to
the public health, safety, and welfare.

(3) Inaccordance with Subsection 58-1-106(3)(c), proper
identification of an individual who requests the address or
telephone number of a licensee and the reason for the request,
in writing, shall consist of the individual's name, mailing
address, and daytime number, if available.

R156-1-107. Organization of Rules - Content, Applicability
and Relationship of Rules.

(1) Therules and sections in Title R156 shall, to the extent
practicable, follow the numbering and organizational scheme of
the chapters in Title 58.

(2) Rule R156-1 shall contain general provisions
applicable to the administration and enforcement of all
occupations and professions regulated in Title 58.

(3) The provisions of the other rules in Title R156 shall
contain specific or unique provisions applicable to particular
occupations or professions.

(4) Specific rules in Title R156 may supplement or alter
Rule R156-1 unless expressly provided otherwise in Rule R156-
1.

R156-1-109. Presiding Officers.

In accordance with Subsection 63G-4-103(1)(h), Sections
58-1-104, 58-1-106, 58-1-109, 58-1-202, 58-1-203, 58-55-103,
and 58-55-201, except as otherwise specified in writing by the
director, or for Title 58, Chapter 55, the Construction Services
Commission, the designation of presiding officers is clarified or
established as follows:

(1) The Division regulatory and compliance officer is
designated as the presiding officer for issuance of notices of
agency action and for issuance of notices of hearing issued
concurrently with a notice of agency action or issued in response
to a request for agency action, provided that if the Division
regulatory and compliance officer is unable to so serve for any
reason, a replacement specified by the director is designated as
the alternate presiding officer.

(2) Subsections 58-1-109(2) and 58-1-109(4) are clarified
with regard to defaults as follows. Unless otherwise specified
in writing by the director, or with regard to Title 58, Chapter 55,

by the Construction Services Commission, the department
administrative law judge is designated as the presiding officer
for entering an order of default against a party, for conducting
any further proceedings necessary to complete the adjudicative
proceeding, and for issuing a recommended order to the director
or commission, respectively, determining the discipline to be
imposed, licensure action to be taken, relief to be granted, etc.

(3) Except as provided in Subsection (4) or otherwise
specified in writing by the director, the presiding officer for
adjudicative proceedings before the Division are as follows:

(a) Director. The director shall be the presiding officer
for:

(i) formal adjudicative proceedings described in
Subsections R156-46b-201(1)(e), and R156-46b-201(2)(a)
through (c), however resolved, including stipulated settlements
and hearings; and

(i) informal adjudicative proceedings described in
Subsections R156-46b-202(1)(d), (h),(j), (m), (n), (p), and (t),
and R156-46b-202(2)(a), (b) and (c)(ii), however resolved,
including memorandums of understanding and stipulated
settlements.

(b) Bureau managers or program coordinators. Except for
Title 58, Chapter 55, the bureau manager or program
coordinator over the occupation or profession or program
involved shall be the presiding officer for:

(i) formal adjudicative proceedings described in
Subsections R156-46b-201(1)(a) through (c), provided that any
evidentiary hearing requested shall be conducted by the
appropriate board who shall be designated as the presiding
officer to act as the fact finder at any evidentiary hearing and
shall issue a recommended order to the Division based upon the
record developed at the hearing determining all issues pending
before the Division to the director for a final order;

(i)  formal adjudicative proceedings described in
Subsection R156-46b-201(1)(f), for purposes of determining
whether a request for a board of appeal is properly filed as set
forth in Subsections R156-56-105(1) through (4); and

(i) informal adjudicative proceedings described in
Subsections R156-46b-202(1)(a) through (c), (e), (g), (1), (k),
(0), (q)(ii) and (iii), (r)(ii) and (iii), (s)(ii) and (iii), and R156-
46b-202(2)(c)(iii).

(iv) At the direction of a bureau manager or program
coordinator, a licensing technician or program technician may
sign an informal order in the name of the licensing technician or
program technician provided the wording of the order has been
approved in advance by the bureau manager or program
coordinator and provided the caption "FOR THE BUREAU
MANAGER" or "FOR THE PROGRAM COORDINATOR"
immediately precedes the licensing technician's or program
technician's signature.

(c) Citation Hearing Officer. The regulatory and
compliance officer or other citation hearing officer designated
in writing by the director shall be the presiding officer for the
adjudicative proceeding described in Subsection R156-46b-
202(1)(D).

(d) Uniform Building Code Commission. The Uniform
Building Code Commission shall be the presiding officer for the
adjudicative proceeding described in Subsection R156-46b-
202(1)(f) for convening a board of appeal under Subsection
15A-1-207(3), for serving as fact finder at any evidentiary
hearing associated with a board of appeal, and for entering the
final order associated with a board of appeal. An administrative
law judge shall perform the role specified in Subsection 58-1-
109(2).

(e) Residence Lien Recovery Fund Advisory Board. The
Residence Lien Recovery Fund Advisory Board shall be the
presiding officer for adjudicative proceedings described in
Subsection R156-46b-202(1)(g) that exceed the authority ofthe
program coordinator, as delegated by the board, or are otherwise
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referred by the program coordinator to the board for action.

(4) Unless otherwise specified in writing by the
Construction Services Commission, the presiding officers and
process for adjudicative proceedings under Title 58, Chapter 55,
are established or clarified as follows:

(a) Commission.

(i) The commission shall be the presiding officer for all
adjudicative proceedings under Title 58, Chapter 55, except as
otherwise delegated by the commission in writing or as
otherwise provided in this rule; provided, however, that all
orders adopted by the commission as a presiding officer shall
require the concurrence of the director.

(i1))  Unless otherwise specified in writing by the
commission, the commission is designated as the presiding
officer:

(A) for formal adjudicative proceedings described in
Subsections R156-46b-201(1)(¢) and R156-46b-201(2)(a)
through (b), however resolved, including stipulated settlements
and hearings;

(B) informal adjudicative proceedings described in
Subsections R156-46b-202(1)(d), (m), (n), (p),(s)(i) and (t), and
R156-46b-202(2)(b) and (c), however resolved, including
memorandums of understanding and stipulated settlements;

(C) to serve as fact finder and adopt orders in formal
evidentiary hearings associated with adjudicative proceedings
involving persons licensed as or required to be licensed under
Title 58, Chapter 55; and

(D) to review recommended orders of a board, an
administrative law judge, or other designated presiding officer
who acted as the fact finder in an evidentiary hearing involving
a person licensed or required to be licensed under Title 58,
Chapter 55, and to adopt an order of its own. In adopting its
order, the commission may accept, modify or reject the
recommended order.

(iii) If the commission is unable for any reason to act as
the presiding officer as specified, it shall designate another
presiding officer in writing to so act.

(iv) Orders of the commission shall address all issues
before the commission and shall be based upon the record
developed in an adjudicative proceeding conducted by the
commission. In cases in which the commission has designated
another presiding officer to conduct an adjudicative proceeding
and submit a recommended order, the record to be reviewed by
the commission shall consist of the findings of fact, conclusions
of'law, and recommended order submitted to the commission by
the presiding officer based upon the evidence presented in the
adjudicative proceeding before the presiding officer.

(v) The commission or its designee shall submit adopted
orders to the director for the director's concurrence or rejection
within 30 days after it receives a recommended order or adopts
an order, whichever is earlier. An adopted order shall be
deemed issued and constitute a final order upon the concurrence
of the director.

(vi) If the director or his designee refuses to concur in an
adopted order of the commission or its designee, the director or
his designee shall return the order to the commission or its
designee with the reasons set forth in writing for the
nonconcurrence therein. The commission or its designee shall
reconsider and resubmit an adopted order, whether or not
modified, within 30 days of the date of the initial or subsequent
return, provided that unless the director or his designee and the
commission or its designee agree to an extension, any final order
must be issued within 90 days of the date of the initial
recommended order, or the adjudicative proceeding shall be
dismissed. Provided the time frames in this subsection are
followed, this subsection shall not preclude an informal
resolution such as an executive session of the commission or its
designee and the director or his designee to resolve the reasons
for the director's refusal to concur in an adopted order.

(vii) The record of the adjudicative proceeding shall
include recommended orders, adopted orders, refusals to concur
in adopted orders, and final orders.

(viii) The final order issued by the commission and
concurred in by the director may be appealed by filing a request
for agency review with the executive director or his designee
within the department.

(ix) The content of all orders shall comply with the
requirements of Subsection 63G-4-203(1)(i) and Sections 63G-
4-208 and 63G-4-209.

(b) Director. The director is designated as the presiding
officer for the concurrence role on disciplinary proceedings
under Subsections R156-46b-202(2)(c) as required by
Subsection 58-55-103(1)(b)(iv).

(c) Administrative Law Judge. Unless otherwise specified
in writing by the commission, the department administrative law
judge is designated as the presiding officer to conduct formal
adjudicative proceedings before the commission and its advisory
boards, as specified in Subsection 58-1-109(2).

(d) Bureau Manager. Unless otherwise specified in
writing by the commission, the responsible bureau manager is
designated as the presiding officer for conducting:

(i) formal adjudicative proceedings specified in
Subsections R156-46b-201(1)(a) through (c), provided that any
evidentiary hearing requested shall be conducted by the
appropriate board or commission who shall be designated as the
presiding officer to act as the fact finder at any evidentiary
hearing and to adopt orders as set forth in this rule; and

(i1) informal adjudicative proceedings specified in
Subsections R156-46b-202(1)(a) through (c), (e), (i),(0), (q)(i)
and (r)(i).

(iii) At the direction of a bureau manager, a licensing
technician may sign an informal order in the name of the
licensing technician provided the wording of the order has been
approved in advance by the bureau manager and provided the
caption "FOR THE BUREAU MANAGER" immediately
precedes the licensing technician's signature.

(e) Plumbers Licensing Board. Except as set forth in
Subsection (c) or as otherwise specified in writing by the
commission, the Plumbers Licensing Board is designated as the
presiding officer to serve as the fact finder and to issue
recommended orders to the commission in formal evidentiary
hearings associated with adjudicative proceedings involving
persons licensed as or required to be licensed as plumbers.

(f) Electricians Licensing Board. Except as set forth in
Subsection (c) or as otherwise specified in writing by the
commission, the Electricians Licensing Board is designated as
the presiding officer to serve as the fact finder and to issue
recommended orders to the commission in formal evidentiary
hearings associated with adjudicative proceedings involving
persons licensed as or required to be licensed as electricians.

(g) Alarm System Security and Licensing Board. Except
as set forth in Subsection (c) or as otherwise specified in writing
by the commission, the Alarm System Security and Licensing
Board is designated as the presiding officer to serve as the fact
finder and to issue recommended orders to the commission in
formal evidentiary hearings associated with adjudicative
proceedings involving persons licensed as or required to be
licensed as alarm companies or agents.

R156-1-110. Issuance of Investigative Subpoenas.

(1) All requests for subpoenas in conjunction with a
Division investigation made pursuant to Subsection 58-1-
106(1)(c), shall be made in writing to the investigative subpoena
authority and shall be accompanied by an original of the
proposed subpoena.

(a) Requests to the investigative subpoena authority shall
contain adequate information to enable the subpoena authority
to make a finding of sufficient need, including: the factual basis
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for the request, the relevance and necessity of the particular
person, evidence, documents, etc., to the investigation, and an
explanation why the subpoena is directed to the particular
person upon whom it is to be served.

(b) Approved subpoenas shall be issued under the seal of
the Division and the signature of the subpoena authority.

(2) The person who requests an investigative subpoena is
responsible for service of the subpoena.

(3)(a) Service may be made:

(i) on a person upon whom a summons may be served
pursuant to the Utah Rules of Civil Procedure; and

(ii) personally or on the agent of the person being served.

(b) Ifaparty is represented by an attorney, service shall be
made on the attorney.

(4)(a) Service may be accomplished by hand delivery or by
mail to the last known address of the intended recipient.

(b) Service by mail is complete upon mailing.

(c) Service may be accomplished by electronic means.

(d) Service by electronic means is complete on
transmission if transmission is completed during normal
business hours at the place receiving the service; otherwise,
service is complete on the next business day.

(5) There shall appear on all investigative subpoenas a
certificate of service.

(6) The investigative subpoena authority may quash or
modify an investigative subpoena if it is shown to be
unreasonable or oppressive.

R156-1-205. Peer or Advisory Committees - Executive
Director to Appoint - Terms of Office - Vacancies in Office -
Removal from Office - Quorum Requirements - Appointment
of Chairman - Division to Provide Secretary - Compliance
with Open and Public Meetings Act - Compliance with Utah
Administrative Procedures Act - No Provision for Per Diem
and Expenses.

(1) The executive director shall appoint the members of
peer or advisory committees established under Title 58 or Title
R156.

(2) Except for ad hoc committees whose members shall be
appointed on a case-by-case basis, the term of office of peer or
advisory committee members shall be for four years. The
executive director shall, at the time of appointment or
reappointment, adjust the length of terms to ensure that the
terms of committee members are staggered so that
approximately half of the peer or advisory committee is
appointed every two years.

(3) No peer or advisory committee member may serve
more than two full terms, and no member who ceases to serve
may again serve on the peer or advisory committee until after
the expiration of two years from the date of cessation of service.

(4) If a vacancy on a peer or advisory committee occurs,
the executive director shall appoint a replacement to fill the
unexpired term.  After filling the unexpired term, the
replacement may be appointed for only one additional full term.

(5) Ifapeer or advisory committee member fails or refuses
to fulfill the responsibilities and duties of a peer or advisory
committee member, including the attendance at peer committee
meetings, the executive director may remove the peer or
advisory committee member and replace the member in
accordance with this section. After filling the unexpired term,
the replacement may be appointed for only one additional full
term.

(6) Committee meetings shall only be convened with the
approval of the appropriate board and the concurrence of the
Division.

(7) Unless otherwise approved by the Division, peer or
advisory committee meetings shall be held in the building
occupied by the Division.

(8) A majority of the peer or advisory committee members

shall constitute a quorum and may act in behalf of the peer or
advisory committee.

(9) Peer or advisory committees shall annually designate
one of their members to serve as peer or advisory committee
chairman. The Division shall provide a Division employee to
act as committee secretary to take minutes of committee
meetings and to prepare committee correspondence.

(10) Peer or advisory committees shall comply with the
procedures and requirements of Title 52, Chapter 4, Open and
Public Meetings, in their meetings.

(11) Peer or advisory committees shall comply with the
procedures and requirements of Title 63G, Chapter 4,
Administrative Procedures Act, in their adjudicative
proceedings.

(12) Peer or advisory committee members shall perform
their duties and responsibilities as public service and shall not
receive a per diem allowance, or traveling or accommodations
expenses incurred in peer or advisory committees business,
except as otherwise provided in Title 58 or Title R156.

R156-1-206. Emergency Adjudicative Proceeding Review
Committees - Appointment - Terms - Vacancies - Removal -
Quorum - Chairman and Secretary - Open and Public
Meetings Act - Utah Administrative Procedures Act - Per
Diem and Expenses.

(1) The chairman of the board for the profession of the
person against whom an action is proposed may appoint the
members of emergency review committees on a case-by-case or
period-of-time basis.

(2) With the exception of the appointment and removal of
members and filling of vacancies by the chairman of a board,
emergency review committees, committees shall serve in
accordance with Subsections R156-1-205(7), and (9) through
(12).

R156-1-301. Application for Licensure - Filing Date -
Applicable Requirements for Licensure - Issuance Date.

(1) The filing date for an application for licensure shall be
the postmark date of the application or the date the application
is received and date stamped by the Division, whichever is
earlier.

(2) Except as otherwise provided by statute, rule or order,
the requirements for licensure applicable to an application for
licensure shall be the requirements in effect on the filing date of
the application.

(3) The issuance date for a license issued to an applicant
for licensure shall be as follows:

(a) the date the approval is input into the Division's
electronic licensure database for applications submitted and
processed manually; or

(b) the date printed on the verification of renewal
certificate for renewal applications submitted and processed
electronically via the Division's Internet Renewal System.

R156-1-302. Consideration of Good Moral Character,
Unlawful Conduct, Unprofessional Conduct, or Other
Mental or Physical Condition.

Pursuant to the provisions of Subsection 58-1-401(1) and
(2), if an applicant or licensee has failed to demonstrate good
moral character, has been involved in unlawful conduct, has
been involved in unprofessional conduct, or has any other
mental or physical condition which conduct or condition, when
considered with the duties and responsibilities of the license
held or to be held, demonstrates a threat or potential threat to
the public health, safety or welfare, the Division may consider
various relevant factors in determining what action to take
regarding licensure including the following:

(1) aggravating circumstances, as defined in Subsection
R156-1-102(2);
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(2) mitigating circumstances, as defined in Subsection
R156-1-102(16);

(3) the degree of risk to the public health, safety or
welfare;

(4) the degree of risk that a conduct will be repeated,

(5) the degree of risk that a condition will continue;

(6) the magnitude of the conduct or condition as it relates
to the harm or potential harm;

(7) the length of time since the last conduct or condition
has occurred;

(8) the current criminal probationary or parole status of the
applicant or licensee;

(9) the current administrative status of the applicant or
licensee;

(10) results of previously submitted applications, for any
regulated profession or occupation;

(11) results from any action, taken by any professional
licensing agency, criminal or administrative agency, employer,
practice monitoring group, entity or association;

(12) evidence presented indicating that restricting or
monitoring an individual's practice, conditions or conduct can
protect the public health, safety or welfare;

(13) psychological evaluations; or

(14) any other information the Division or the board
reasonably believes may assist in evaluating the degree of threat
or potential threat to the public health, safety or welfare.

R156-1-30S. Inactive Licensure.

(1) In accordance with Section 58-1-305, except as
provided in Subsection (2), a licensee may not apply for inactive
licensure status.

(2) The following licenses issued under Title 58 that are
active in good standing may be placed on inactive licensure
status:

(a) advanced practice registered nurse;

(b) architect;

(c) audiologist;

(d) certified nurse midwife;

(e) certified public accountant emeritus;

(f) certified registered nurse anesthetist;

(g) certified court reporter;

(h) certified social worker;

(i) chiropractic physician;

(j) clinical mental health counselor;

(k) clinical social worker;

(1) contractor;

(m) deception detection examiner;

(n) deception detection intern;

(o) dental hygienist;

(p) dentist;

(q) direct-entry midwife;

(r) genetic counselor;

(s) health facility administrator;

(t) hearing instrument specialist;

(u) landscape architect;

(v) licensed advanced substance use disorder counselor;

(w) marriage and family therapist;

(x) naturopath/naturopathic physician;

(y) optometrist;

(z) osteopathic physician and surgeon;

(aa) pharmacist;

(bb) pharmacy technician;

(cc) physical therapist;

(dd) physician assistant;

(ee) physician and surgeon;

(ff) podiatric physician;

(gg) private probation provider;

(hh) professional engineer;

(ii) professional land surveyor;

(jj) professional structural engineer;

(kk) psychologist;

(11) radiology practical technician;

(mm) radiologic technologist;

(nn) security personnel,

(0o0) speech-language pathologist;

(pp) substance use disorder counselor; and

(qq) veterinarian.

(3) Applicants for inactive licensure shall apply to the
Division in writing upon forms available from the Division.
Each completed application shall contain documentation of
requirements for inactive licensure, shall be verified by the
applicant, and shall be accompanied by the appropriate fee.

(4) If all requirements are met for inactive licensure, the
Division shall place the license on inactive status.

(5) A license may remain on inactive status indefinitely
except as otherwise provided in Title 58 or rules which
implement Title 58.

(6) An inactive license may be activated by requesting
activation in writing upon forms available from the Division.
Unless otherwise provided in Title 58 or rules which implement
Title 58, each reactivation application shall contain
documentation that the applicant meets current renewal
requirements, shall be verified by the applicant, and shall be
accompanied by the appropriate fee.

(7) An inactive licensee whose license is activated during
the last 12 months of a renewal cycle shall, upon payment of the
appropriate fees, be licensed for a full renewal cycle plus the
period of time remaining until the impending renewal date,
rather than being required to immediately renew their activated
license.

(8) A Controlled Substance license may be placed on
inactive status if attached to a primary license listed in
Subsection R156-1-305(2) and the primary license is placed on
inactive status.

R156-1-308a. Renewal Dates.

(1) The following standard two-year renewal cycle renewal
dates are established by license classification in accordance with
the Subsection 58-1-308(1):

TABLE
RENEWAL DATES
(1) Acupuncturist May 31 even years
(2) Advanced Practice Registered Nurse January 31 even years
(3) Architect May 31 even years
(4) Athlete Agent September 30 even years
(5) Athletic Trainer May 31 odd years
(6) Audiologist May 31 odd years

(7) Barber
(8) Barber School
(9) Building Inspector
(10) Burglar Alarm Security
(11) C.P.A. Firm
(12) Certified Court Reporter
(13) Certified Dietitian
(14) Certified Medical Language
Interpreter
(15) Certified Nurse Midwife
(16) Certified Public Accountant
(17) Certified Registered
Nurse Anesthetist
(18) Certified Social Worker
(19) Chiropractic Physician
(20) Clinical Mental Health Counselor
(21) Clinical Social Worker
(22) Construction Trades Instructor
(23) Contractor
(24) Controlled Substance License

September 30 odd years
September 30 odd years
November 30 odd years
March 31 odd years

September 30 even years
May 31 even years
September 30 even years

March 31 odd years
January 31 even years
September 30 even years

January 31 even years
September 30 even years
May 31 even years
September 30 even years
September 30 even years
November 30 odd years
November 30 odd years
Attached to primary
license renewal
(25) Controlled Substance
Precursor
(26) Controlled Substance Handler
(27) Cosmetologist/Barber
(28) Cosmetology/Barber School
(29) Deception Detection

May 31 odd years
May 31 odd years
September 30 odd years
September 30 odd years
November 30 even years
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(30) Dental Hygienist
(31) Dentist
(32) Direct-entry Midwife
(33) Electrician
Apprentice, Journeyman, Master,
Residential Journeyman,
Residential Master
(34) Electrologist
(35) Electrology School
(36) Elevator Mechanic
(37) Environmental Health Scientist
(38) Esthetician
(39) Esthetics School
(40) Factory Built Housing Dealer
(41) Funeral Service Director
(42) Funeral Service
Establishment
(43) Genetic Counselor
(44) Health Facility
Administrator
(45) Hearing Instrument
Specialist
(46) Internet Facilitator

May 31 even years
May 31 even years
September 30 odd years

November 30 even years
September 30 odd years
September 30 odd years
November 30 even years
May 31 odd years
September 30 odd years
September 30 odd years
September 30 even years
May 31 even years
May 31 even years

September 30 even years
May 31 odd years

September 30 even years

September 30 odd years

(47) Landscape Architect May 31 even years
(48) Licensed Advanced Substance

Use Disorder Counselor May 31 odd years
(49) Licensed Practical Nurse January 31 even years
(50) Licensed Substance May 31 odd years

Use Disorder Counselor

(51) Marriage and Family
Therapist

(52) Massage Apprentice,
Therapist

(53) Master Esthetician

(54) Medication Aide Certified

(55) Nail Technologist

(56) Nail Technology School

September 30 even years
May 31 odd years

September 30 odd years
March 31 odd years
September 30 odd years
September 30 odd years

(57) Naturopath/Naturopathic May 31 even years
Physician

(58) Occupational Therapist May 31 odd years

(59) Occupational Therapy May 31 odd years

Assistant

(60) Optometrist September 30 even years

(61) Osteopathic Physician and May 31 even years
Surgeon,
Online Prescriber

(62) Outfitter/Hunting Guide May 31 even years

(63) Pharmacy Class A-B-C-D-E,
Online Contract Pharmacy

(64) Pharmacist

(65) Pharmacy Technician

September 30 odd years

September 30 odd years
September 30 odd years

(66) Physical Therapist May 31 odd years
(67) Physical Therapist Assistant May 31 odd years
(68) Physician Assistant May 31 even years

(69) Physician and Surgeon,
Online Prescriber

(70) Plumber
Apprentice, Journeyman,
Master, Residential Master,
Residential Journeyman

(71) Podiatric Physician

(72) Pre Need Funeral Arrangement

January 31 even years

November 30 even years
September 30 even years

Sales Agent May 31 even years
(73) Private Probation Provider May 31 odd years
(74) Professional Engineer March 31 odd years
(75) Professional Geologist March 31 odd years
(76) Professional Land Surveyor March 31 odd years
(77) Professional Structural March 31 odd years

Engineer

(78) Psychologist September 30 even years

(79) Radiologic Technologist, May 31 odd years
Radiology Practical Technician
Radiologist Assistant
(80) Recreational Therapy
Therapeutic Recreation Technician,
Therapeutic Recreation Specialist,
Master Therapeutic
Recreation Specialist May 31 odd years
(81) Registered Nurse January 31 odd years

(82) Respiratory Care
Practitioner
(83) Security Personnel
(84) Social Service Worker
(85) Speech-Language Pathologist May 31 odd years
(86) Veterinarian September 30 even years
(87) Vocational Rehabilitation Counselor March 31 odd years

September 30 even years

November 30 even years
September 30 even years

(2) The following non-standard renewal terms and renewal
or extension cycles are established by license classification in

accordance with Subsection 58-1-308(1) and in accordance with
specific requirements of the license:

(a) Associate Clinical Mental Health Counselor licenses
shall be issued for a three year term and may be extended if the
licensee presents satisfactory evidence to the Division and the
Board that reasonable progress is being made toward passing
the qualifying examinations or is otherwise on a course
reasonably expected to lead to licensure.

(b) Associate Marriage and Family Therapist licenses shall
be issued for a three year term and may be extended if the
licensee presents satisfactory evidence to the Division and the
board that reasonable progress is being made toward passing the
qualifying examinations or is otherwise on a course reasonably
expected to lead to licensure; but the period of the extension
may not exceed two years past the date the minimum supervised
experience requirement has been completed.

(c) Certified Advanced Substance Use Disorder Counselor
licenses shall be issued for a period of four years and may be
extended if the licensee presents satisfactory evidence to the
Division and Board that reasonable progress is being made
toward completing the required hours of supervised experience
necessary for the next level of licensure.

(d) Certified Advanced Substance Use Disorder Counselor
Intern licenses shall be issued for a period of six months or until
the examination is passed whichever occurs first.

(e) Certified Substance Use Disorder Counselor licenses
shall be issued for a period of two years and may be extended if
the licensee presents satisfactory evidence to the Division and
Board that reasonable progress is being made toward
completing the required hours of supervised experience
necessary for the next level of licensure.

(f) Certified Social Worker Intern licenses shall be issued
for a period of six months or until the examination is passed
whichever occurs first.

(g) Certified Substance Use Disorder Counselor Intern
licenses shall be issued for a period of six months or until the
examination is passed, whichever occurs first.

(h) Dental Educator licenses shall be issued for a two year
renewable term, until the date of termination of employment
with the dental school as an employee, or until the failure to
maintain any of the requirements of Section 58-69-302.5,
whichever occurs first.

(i) Funeral Service Apprentice licenses shall be issued for
a two year term and may be extended for an additional two year
term if the licensee presents satisfactory evidence to the
Division and the board that reasonable progress is being made
toward passing the qualifying examinations or is otherwise on
a course reasonably expected to lead to licensure.

(j) Hearing Instrument Intern licenses shall be issued for
a three year term and may be extended if the licensee presents
satisfactory evidence to the Division and the Board that
reasonable progress is being made toward passing the qualifying
examination, but a circumstance arose beyond the control of the
licensee, to prevent the completion of the examination process.

(k) Psychology Resident licenses shall be issued for a two
year term and may be extended if the licensee presents
satisfactory evidence to the Division and the board that
reasonable progress is being made toward passing the qualifying
examinations or is otherwise on a course reasonably expected to
lead to licensure; but the period of the extension may not exceed
two years past the date the minimum supervised experience
requirement has been completed.

(1) Type I Foreign Trained Physician-Educator licenses
will be issued initially for a one-year term and thereafter
renewed every two years following issuance.

(m) Type II Foreign Trained Physician-Educator licenses
will be issued initially for an annual basis and thereafter
renewed annually up to four times following issuance if the
licensee continues to satisfy the requirements described in
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Subsection 58-67-302.7(3) and completes the required
continuing education requirements established under Section
58-67-303.

R156-1-308b. Renewal Periods - Adjustment of Renewal
Fees for an Extended or Shortened Renewal Period.

(1) Except as otherwise provided by statute or as required
to establish or reestablish a renewal period, each renewal period
shall be for a period of two years.

(2) The renewal fee for a renewal period which is extended
or shortened by more than one month to establish or reestablish
a renewal period shall increased or decreased proportionately.

R156-1-308c. Renewal of Licensure Procedures.

The procedures for renewal of licensure shall be as follows:

(1) The Division shall send a renewal notice to each
licensee at least 60 days prior to the expiration date shown on
the licensee's license. The notice shall include directions for the
licensee to renew the license via the Division's website.

(2) Except as provided in Subsection(4), renewal notices
shall be sent by mail deposited in the post office with postage
prepaid, addressed to the last mailing address shown on the
Division's automated license system.

(3) In accordance with Subsection 58-1-301.7(1), each
licensee is required to maintain a current mailing address with
the Division. In accordance with Subsection 58-1-301.7(2),
mailing to the last mailing address furnished to the Division
constitutes legal notice.

(4) If a licensee has authorized the Division to send a
renewal notice by email, a renewal notice may be sent by email
to the last email address shown on the Division's automated
license system. If selected as the exclusive method of receipt of
renewal notices, such mailing shall constitute legal notice. It
shall be the duty and responsibility of each licensee who
authorizes the Division to send a renewal notice by email to
maintain a current email address with the Division.

(5) Renewal notices shall provide that the renewal
requirements are outlined in the online renewal process and that
each licensee is required to document or certify that the licensee
meets the renewal requirements prior to renewal.

(6) Renewal notices shall advise each licensee that a
license that is not renewed prior to the expiration date shown on
the license automatically expires and that any continued practice
without a license constitutes a criminal offense under Subsection
58-1-501(1)(a).

(7) Licensees licensed during the last 12 months of a
renewal cycle shall be licensed for a full renewal cycle plus the
period of time remaining until the impending renewal date,
rather than being required to immediately renew their license.

R156-1-308d. Waiver of Continuing Education
Requirements - Renewal Requirements.

(1)(a) In accordance with Subsection 58-1-203(1)(g), a
licensee may request a waiver of any continuing education
requirement established under this title or an extension of time
to complete any requirement on the basis that the licensee was
unable to complete the requirement due to a medical or related
condition, humanitarian or ecclesiastical services, extended
presence in a geographical area where continuing education is
not available, etc.

(b) Arequest must be submitted no later than the deadline
for completing any continuing education requirement.

(c) Alicensee submitting a request has the burden of proof
and must document the reason for the request to the satisfaction
of the Division.

(d) Arequest shall include the beginning and ending dates
during which the licensee was unable to complete the continuing
education requirement and a detailed explanation of the reason
why. The explanation shall include the extent and duration of

the impediment, extent to which the licensee continued to be
engaged in practice of his profession, the nature of the medical
condition, the location and nature of the humanitarian services,
the geographical area where continuing education is not
available, etc.

(e) The Division may require that a specified number of
continuing education hours, courses, or both, be obtained prior
to reentering the practice of the profession or within a specified
period of time after reentering the practice of the profession, as
recommended by the appropriate board, in order to assure
competent practice.

(f) While alicensee may receive a waiver from meeting the
minimum continuing education requirements, the licensee shall
not be exempted from the requirements of Subsection 58-1-
501(2)(i), which requires that the licensee provide services
within the competency, abilities and education of the licensee.
If a licensee cannot competently provide services, the waiver of
meeting the continuing education requirements may be
conditioned upon the licensee limiting practice to areas in which
the licensee has the required competency, abilities and
education.

R156-1-308e. Automatic Expiration of Licensure Upon
Dissolution of Licensee.

(1) A license that automatically expires prior to the
expiration date shown on the license due to the dissolution of
the licensee's registration with the Division of Corporations,
with the registration thereafter being retroactively reinstated
pursuant to Section 16-10a-1422, shall:

(a) upon written application for reinstatement of licensure
submitted prior to the expiration date shown on the license, be
retroactively reinstated to the date of expiration of licensure;
and

(b) upon written application for reinstatement submitted
after the expiration date shown on the current license, be
reinstated on the effective date of the approval of the application
for reinstatement, rather than relating back retroactively to the
date of expiration of licensure.

R156-1-308f. Denial of Renewal of Licensure - Classification
of Proceedings - Conditional Renewal of Licensure During
Adjudicative Proceedings - Conditional Initial, Renewal, or
Reinstatement Licensure During Audit or Investigation.

(1) Denial of renewal of licensure shall be classified as a
formal adjudicative proceeding under Rule R156-46b, with
allowance for exceptions.

(2) When arenewal application is denied and the applicant
concerned requests a hearing to challenge the Division's action
as permitted by Subsection 63G-4-201(3)(d)(ii), unless the
requested hearing is convened and a final order is issued prior
to the expiration date shown on the applicant's current license,
the Division shall conditionally renew the applicant's license
during the pendency of the adjudicative proceeding as permitted
by Subsection 58-1-106(1)(h).

(3)(a) When an initial, renewal or reinstatement applicant
under Subsections 58-1-301(2) through (3) or 58-1-308(5) or
(6)(b) is selected for audit or is under investigation, the Division
may conditionally issue an initial license to an applicant for
initial licensure, or renew or reinstate the license of an applicant
pending the completion of the audit or investigation.

(b) The undetermined completion of a referenced audit or
investigation rather than the established expiration date shall be
indicated as the expiration date of a conditionally issued,
renewed, or reinstated license.

(c) A conditional issuance, renewal, or reinstatement shall
not constitute an adverse licensure action.

(d) Upon completion of the audit or investigation, the
Division shall notify the initial license, renewal, or
reinstatement applicant whether the applicant's license is
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unconditionally issued, renewed, reinstated, denied, or partially
denied or reinstated.

(e) A notice of unconditional denial or partial denial of
licensure to an applicant the Division conditionally licensed,
renewed, or reinstated shall include the following:

(i) that the applicant's unconditional initial issuance,
renewal, or reinstatement of licensure is denied or partially
denied and the basis for such action;

(i1) the Division's file or other reference number of the
audit or investigation;

(iii) that the denial or partial denial of unconditional initial
licensure, renewal, or reinstatement of licensure is subject to
review and a description of how and when such review may be
requested;

(iv) that the applicant's conditional license automatically
will or did expire on the expiration date shown on the
conditional license, and that the applicant will not be issued,
renewed, or reinstated unless or until the applicant timely
requests review; and

(v) that if the applicant timely requests review, the
applicant's conditionally issued, renewed, or reinstated license
does not expire until an order is issued unconditionally issuing,
renewing, reinstating, denying, or partially denying the initial
issuance, renewal, or reinstatement of the applicant's license.

R156-1-308g. Reinstatement of Licensure which was Active
and in Good Standing at the Time of Expiration of Licensure
- Requirements.

The following requirements shall apply to reinstatement of
licensure which was active and in good standing at the time of
expiration of licensure:

(1) In accordance with Subsection 58-1-308(5), if an
application for reinstatement is received by the Division
between the date of the expiration of the license and 30 days
after the date of the expiration of the license, the applicant shall:

(a) submit a completed renewal form as furnished by the
Division demonstrating compliance with requirements and/or
conditions of license renewal; and

(b) pay the established license renewal fee and a late fee.

(2) In accordance with Subsection 58-1-308(5), if an
application for reinstatement is received by the Division
between 31 days after the expiration of the license and two years
after the date of the expiration of the license, the applicant shall:

(a) submit a completed renewal form as furnished by the
Division demonstrating compliance with requirements and/or
conditions of license renewal; and

(b) pay the established license renewal fee and
reinstatement fee.

(3) In accordance with Subsection 58-1-308(6)(a), if an
application for reinstatement is received by the Division more
than two years after the date the license expired and the
applicant has not been active in the licensed occupation or
profession while in the full-time employ of the United States
government or under license to practice that occupation or
profession in any other state or territory of the United States
during the time the license was expired, the applicant shall:

(a) submit an application for licensure complete with all
supporting documents as is required of an individual making an
initial application for license demonstrating the applicant meets
all current qualifications for licensure;

(b) provide information requested by the Division and
board to clearly demonstrate the applicant is currently
competent to engage in the occupation or profession for which
reinstatement of licensure is requested; and

(c) pay the established license fee for a new applicant for
licensure.

(4) In accordance with Subsection 58-1-308(6)(b), if an
application for reinstatement is received by the Division more
than two years after the date the license expired but the applicant

has been active in the licensed occupation or profession while
in the full-time employ of the United States government or
under license to practice that occupation or profession in any
other state or territory of the United States shall:

(a) provide documentation that the applicant has
continuously, since the expiration of the applicant's license in
Utah, been active in the licensed occupation or profession while
in the full-time employ of the United States government or
under license to practice that occupation or profession in any
other state or territory of the United States;

(b) provide documentation that the applicant has
completed or is in compliance with any renewal qualifications;

(c) provide documentation that the applicant's application
was submitted within six months after reestablishing domicile
within Utah or terminating full-time government service; and

(d) pay the established license renewal fee and the
reinstatement fee.

R156-1-308h. Reinstatement of Restricted, Suspended, or
Probationary Licensure During Term of Restriction,
Suspension, or Probation - Requirements.

(1) Reinstatement of restricted, suspended, or probationary
licensure during the term of limitation, suspension, or probation
shall be in accordance with the disciplinary order which
imposed the discipline.

(2) Unless otherwise specified in a disciplinary order
imposing restriction, suspension, or probation of licensure, the
disciplined licensee may, at reasonable intervals during the term
of the disciplinary order, petition for reinstatement of licensure.

(3) Petitions for reinstatement of licensure during the term
of a disciplinary order imposing restriction, suspension, or
probation, shall be treated as a request to modify the terms of
the disciplinary order, not as an application for licensure.

R156-1-308i. Reinstatement of Restricted, Suspended, or
Probationary Licensure After the Specified Term of
Suspension of the License or After the Expiration of
Licensurein a Restricted, Suspended or Probationary Status
- Requirements.

Unless otherwise provided by a disciplinary order, an
applicant who applies for reinstatement of a license after the
specified term of suspension of the license or after the
expiration of the license in a restricted, suspended or
probationary status shall:

(1) submit an application for licensure complete with all
supporting documents as is required of an individual making an
initial application for license demonstrating the applicant meets
all current qualifications for licensure and compliance with
requirements and conditions of license reinstatement;

(2) pay the established license renewal fee and the
reinstatement fee;

(3) provide information requested by the Division and
board to clearly demonstrate the applicant is currently
competent to be reinstated to engage in the occupation or
profession for which the applicant was suspended, restricted, or
placed on probation; and

(4) pay any fines or citations owed to the Division prior to
the expiration of license.

R156-1-308;. Relicensure Following Revocation of
Licensure - Requirements.

An applicant for relicensure following revocation of
licensure shall:

(1) submit an application for licensure complete with all
supporting documents as is required of an individual making an
initial application for license demonstrating the applicant meets
all current qualifications for licensure and compliance with
requirements and/or conditions of license reinstatement;

(2) pay the established license fee for a new applicant for
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licensure; and

(3) provide information requested by the Division and
board to clearly demonstrate the applicant is currently
competent to be relicensed to engage in the occupation or
profession for which the applicant was revoked.

R156-1-308k. Relicensure Following Surrender of Licensure
- Requirements.

The following requirements shall apply to relicensure
applications following the surrender of licensure:

(1) Anapplicant who surrendered a license that was active
and in good standing at the time it was surrendered shall meet
the requirements for licensure listed in Sections R156-1-308a
through R156-1-308l.

(2) An applicant who surrendered a license while the
license was active but not in good standing as evidenced by the
written agreement supporting the surrender of license shall:

(a) submit an application for licensure complete with all
supporting documents as is required of an individual making an
initial application for license demonstrating the applicant meets
all current qualifications for licensure and compliance with
requirements and/or conditions of license reinstatement;

(b) pay the established license fee for a new applicant for
licensure;

(c) provide information requested by the Division and
board to clearly demonstrate the applicant is currently
competent to be relicensed to engage in the occupation or
profession for which the applicant was surrendered,

(d) pay any fines or citations owed to the Division prior to
the surrender of license.

R156-1-308]. Reinstatement of Licensure and Relicensure -
Term of Licensure.

Except as otherwise governed by the terms of an order
issued by the Division, a license issued to an applicant for
reinstatement or relicensure issued during the last 12 months of
a renewal cycle shall, upon payment of the appropriate fees, be
issued for a full renewal cycle plus the period of time remaining
until the impending renewal date, rather than requiring the
licensee to immediately renew their reinstated or relicensed
license.

R156-1-310. Cheating on Examinations.

(1) Policy.

The passing of an examination, when required as a
condition of obtaining or maintaining a license issued by the
Division, is considered to be a critical indicator that an applicant
or licensee meets the minimum qualifications for licensure.
Failure to pass an examination is considered to be evidence that
an applicant or licensee does not meet the minimum
qualifications for licensure. Accordingly, the accuracy of the
examination result as a measure of an applicant's or licensee's
competency must be assured. Cheating by an applicant or
licensee on any examination required as a condition of obtaining
a license or maintaining a license shall be considered
unprofessional conduct and shall result in imposition of an
appropriate penalty against the applicant or licensee.

(2) Cheating Defined.

Cheating is defined as the use of any means or
instrumentality by or for the benefit of an examinee to alter the
results of an examination in any way to cause the examination
results to inaccurately represent the competency of an examinee
with respect to the knowledge or skills about which they are
examined. Cheating includes:

(a) communication between examinees inside of the
examination room or facility during the course of the
examination;

(b) communication about the examination with anyone
outside of the examination room or facility during the course of

the examination;

(c) copying another examinee's answers or looking at
another examinee's answers while an examination is in progress;

(d) permitting anyone to copy answers to the examination;

(e) substitution by an applicant or licensee or by others for
the benefit of an applicant or licensee of another person as the
examinee in place of the applicant or licensee;

(f) use by an applicant or licensee of any written material,
audio material, video material or any other mechanism not
specifically authorized during the examination for the purpose
of assisting an examinee in the examination;

(g) obtaining, using, buying, selling, possession of or
having access to a copy of any portion of the examination prior
to administration of the examination.

(3) Action Upon Detection of Cheating.

(a) The person responsible for administration of an
examination, upon evidence that an examinee is or has been
cheating on an examination shall notify the Division of the
circumstances in detail and the identity of the examinees
involved with an assessment of the degree of involvement of
each examinee;

(b) If cheating is detected prior to commencement of the
examination, the examinee may be denied the privilege of taking
the examination; or if permitted to take the examination, the
examinee shall be notified of the evidence of cheating and shall
be informed that the Division may consider the examination to
have been failed by the applicant or licensee because of the
cheating; or

(c) If cheating is detected during the examination, the
examinee may be requested to leave the examination facility and
in that case the examination results shall be the same as failure
of the examination; however, if the person responsible for
administration of the examination determines the cheating
detected has not yet compromised the integrity of the
examination, such steps as are necessary to prevent further
cheating shall be taken and the examinee may be permitted to
continue with the examination.

(d) If cheating is detected after the examination, the
Division shall make appropriate inquiry to determine the facts
concerning the cheating and shall thereafter take appropriate
action.

(e) Upon determination that an applicant has cheated on
an examination, the applicant may be denied the privilege of
retaking the examination for a reasonable period oftime, and the
Division may deny the applicant a license and may establish
conditions the applicant must meet to qualify for a license
including the earliest date on which the Division will again
consider the applicant for licensure.

R156-1-404a. Diversion Advisory Committees Created.

(1) There are created diversion advisory committees of at
least three members for the professions regulated under Title 58.
The diversion committees are not required to be impaneled by
the director until the need for the diversion committee arises.
Diversion committees may be appointed with representatives
from like professions providing a multi-disciplinary committee.

(2) Committee members are appointed by and serve at the
pleasure of the director.

(3) A majority of the diversion committee members shall
constitute a quorum and may act on behalf of the diversion
committee.

(4) Diversion committee members shall perform their
duties and responsibilities as public service and shall notreceive
aper diem allowance, or traveling or accommodations expenses
incurred in diversion committees business.

R156-1-404b. Diversion Committees Duties.
The duties of diversion committees shall include:
(1) reviewing the details of the information regarding
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licensees referred to the diversion committee for possible
diversion, interviewing the licensees, and recommending to the
director whether the licensees meet the qualifications for
diversion and if so whether the licensees should be considered
for diversion;

(2) recommending to the director terms and conditions to
be included in diversion agreements;

(3) supervising compliance with all terms and conditions
of diversion agreements;

(4) advising the director at the conclusion of a licensee's
diversion program whether the licensee has completed the terms
of the licensee's diversion agreement; and

(5) establishing and maintaining continuing quality review
of the programs of professional associations and/or private
organizations to which licensees approved for diversion may
enroll for the purpose of education, rehabilitation or any other
purpose agreed to in the terms of a diversion agreement.

R156-1-404c¢. Diversion - Eligible Offenses.

In accordance with Subsection 58-1-404(4), the
unprofessional conduct which may be subject to diversion is set
forth in Subsections 58-1-501(2)(e) and (f).

R156-1-404d. Diversion - Procedures.

(1) Diversion committees shall complete the duties
described in Subsections R156-1-404b(1) and (2) no later than
60 days following the referral of a licensee to the diversion
committee for possible diversion.

(2) The director shall accept or reject the diversion
committee's recommendation no later than 30 days following
receipt of the recommendation.

(3) If the director finds that a licensee meets the
qualifications for diversion and should be diverted, the Division
shall prepare and serve upon the licensee a proposed diversion
agreement. The licensee shall have a period of time determined
by the diversion committee not to exceed 30 days from the
service of the proposed diversion agreement to negotiate a final
diversion agreement with the director. The final diversion
agreement shall comply with Subsections 58-1-404.

(4) Ifa final diversion agreement is not reached with the
director within 30 days from service of the proposed diversion
agreement, the Division shall pursue appropriate disciplinary
action against the licensee in accordance with Section 58-1-108.

(5) In accordance with Subsection 58-1-404(5), a licensee
may be represented, at the licensee's discretion and expense, by
legal counsel during negotiations for diversion, at the time of
execution of the diversion agreement and at any hearing before
the director relating to a diversion program.

R156-1-404¢. Diversion - Agreements for Rehabilitation,
Education or Other Similar Services or Coordination of
Services.

(1) The Division may enter into agreements with
professional or occupational organizations or associations,
education institutions or organizations, testing agencies, health
care facilities, health care practitioners, government agencies or
other persons or organizations for the purpose of providing
rehabilitation, education or any other services necessary to
facilitate an effective completion of a diversion program for a
licensee.

(2) The Division may enter into agreements with impaired
person programs to coordinate efforts in rehabilitating and
educating impaired professionals.

(3) Agreements shall be in writing and shall set forth terms
and conditions necessary to permit each party to properly fulfill
its duties and obligations thereunder. Agreements shall address
the circumstances and conditions under which information
concerning the impaired licensee will be shared with the
Division.

(4) The cost of administering agreements and providing
the services thereunder shall be borne by the licensee benefiting
from the services. Fees paid by the licensee shall be reasonable
and shall be in proportion to the value of the service provided.
Payments of fees shall be a condition of completing the program
of diversion.

(5) Inselecting parties with whom the Division shall enter
agreements under this section, the Division shall ensure the
parties are competent to provide the required services. The
Division may limit the number of parties providing a particular
service within the limits or demands for the service to permit the
responsible diversion committee to conduct quality review of
the programs given the committee's limited resources.

R156-1-501. Unprofessional Conduct.

"Unprofessional conduct" includes:

(1) surrendering licensure to any other licensing or
regulatory authority having jurisdiction over the licensee or
applicant in the same occupation or profession while an
investigation or inquiry into allegations of unprofessional or
unlawful conduct is in progress or after a charging document
has been filed against the applicant or licensee alleging
unprofessional or unlawful conduct;

(2) practicing a regulated occupation or profession in,
through, or with a limited liability company which has omitted
the words "limited company," "limited liability company," or the
abbreviation "L.C." or "L.L.C." in the commercial use of the
name of the limited liability company;

(3) practicing a regulated occupation or profession in,
through, or with a limited partnership which has omitted the
words "limited partnership," "limited," or the abbreviation
"L.P." or "Ltd." in the commercial use of the name of the limited
partnership;

(4) practicing a regulated occupation or profession in,
through, or with a professional corporation which has omitted
the words "professional corporation" or the abbreviation "P.C."
in the commercial use of the name of the professional
corporation;

(5) using a DBA (doing business as name) which has not
been properly registered with the Division of Corporations and
with the Division of Occupational and Professional Licensing;
or

(6) failing, as a prescribing practitioner, to follow the
"Model Policy for the Use of Controlled Substances for the
Treatment of Pain", 2004, established by the Federation of State
Medical Boards, which is hereby adopted and incorporated by
reference.

R156-1-502. Administrative Penalties.

(1) Inaccordance with Subsection 58-1-401(5) and Section
58-1-502, except as otherwise provided by a specific chapter
under Title R156, the following fine schedule shall apply to
citations issued under the referenced authority:

TABLE
FINE SCHEDULE
FIRST OFFENSE
Violation Fine
58-1-501(1) (a) $ 500.00
58-1-501(1) (c) $ 800.00
SECOND OFFENSE

58-1-501(1) (a)
58-1-501(1) (c)

$1,000.00
$1,600.00

THIRD OFFENSE
Double the amount for a second offense with a maximum amount

not to exceed the maximum fine allowed under Subsection
58-1-502(2) (j) (iii).
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(2) Citations shall not be issued for third offenses, except
in extraordinary circumstances approved by the investigative
supervisor.

(3) If multiple offenses are cited on the same citation, the
fine shall be determined by evaluating the most serious offense.

(4) An investigative supervisor may authorize a deviation
from the fine schedule based upon the aggravating or mitigating
circumstances.

(5) The presiding officer for a contested citation shall have
the discretion, after a review of the aggravating and mitigating
circumstances, to increase or decrease the fine amount imposed
by an investigator based upon the evidence reviewed.

R156-1-503. Reporting Disciplinary Action.

The Division may report disciplinary action to other state
or federal governmental entities, state and federal data banks,
the media, or any other person who is entitled to such
information under the Government Records Access and
Management Act.

KEY: diversion programs, licensing, occupational licensing,

supervision
September 24, 2012 58-1-106(1)(a)
Notice of Continuation January 5, 2012 58-1-308

58-1-501(4)
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R156. Commerce, Occupational and Professional Licensing.
R156-15A. State Construction Code Administration and
Adoption of Approved State Construction Code Rule.
R156-15A-101. Title.

This rule is known as the "State Construction Code
Administration and Adoption of Approved State Construction
Code Rule".

R156-15A-102. Definitions.

In addition to the definitions in Title 15A, as used in Title
15A or this rule:

(1) "Building permit" means, for the purpose of
determining the building permit surcharge under Subsection
15A-1-209(5)(a), a warrant, license or authorization to build or
construct a building or structure or any part thereof.

(2) "Building permit fee" means, for the purpose of
determining the building permit surcharge under Subsection
15A-1-209(5)(a), fees assessed by a state agency or state
political subdivision for the issuance of permits for construction,
alteration, remodeling, repair, and installation, including
building, electrical, mechanical and plumbing components.

(3) "Permit number", as used in Section 15A-1-209, means
the standardized building permit number described below in
Sections R156-15A-220 and R156-15A-221.

(4) "Refuses to establish a method of appeal" means, with
respect to Subsection 15A-1-207(3)(b), that a compliance
agency does not in fact adopt a formal written method of
appealing uniform building standard matters in accordance with
generally recognized standards of due process; or, that the
compliance agency does not convene an appeals board and
render a decision in the matter within ninety days from the date
on which the appeal is properly filed with the compliance
agency.

R156-15A-103. Authority.

This rule is adopted by the Division under the authority of
Subsection 15A-1-204(6), Section 15A-1-205 and Subsection
58-1-106(1)(a) to enable the Division to administer Title 15A.

R156-15A-201. Advisory Peer Committees Created -
Membership - Duties.

(1) There is created in accordance with Subsections 58-1-
203(1)(f) and 15A-1-203(10)(d), the following advisory peer
committees to the Uniform Building Codes Commission:

(a) the Education Advisory Committee consisting of ten
members, which shall include a factory built housing dealer, a
design professional, a general contractor, an electrical
contractor, a mechanical or plumbing contractor, an educator,
and four inspectors (one from each of the specialties of
plumbing, electrical, mechanical and general building);

(b) the Plumbing and Health Advisory Committee
consisting of nine members;

(c) the Structural Advisory Committee consisting of seven
members;

(d) the Architectural Advisory Committee consisting of
seven members;

(e) the Fire Protection Advisory Committee consisting of
five members;

(1) This committee shall join together with the Fire
Advisory and Code Analysis Committee of the Utah Fire
Prevention Board to form the Unified Code Analysis Council.

(ii) The Unified Code Analysis Council shall meet as
directed by the Utah Fire Prevention Board, or as directed by the
Uniform Building Code Commission, or as needed to review fire
prevention and building code issues that require definitive and
specific analysis.

(iii) The Unified Code Analysis Council shall select one of
its members to act as chair and another to act as vice chair. The
chair and vice chair shall serve for one-year terms on a calendar

year basis. Elections for chair and vice chair shall occur at the
meeting conducted in the last quarter of the calendar year.

(iv) The chair or vice chair shall report to the Utah Fire
Prevention Board or Uniform Building Code Commission
recommendations of the council with regard to the review of fire
and building codes;

(f) the Mechanical Advisory Committee consisting of
seven members; and

(g) the Electrical Advisory Committee consisting of seven
members.

(2) The committees shall be appointed and serve in
accordance with Subsection 15A-1-203(10)(d). The
membership of each committee shall be made up of individuals
who have direct knowledge or involvement in the area of code
involved in the title of that committee.

(3) The duties and responsibilities of the committees shall
include:

(a) reviewing codes proposed for adoption or approval as
assigned by the Division in collaboration with the Commission;

(b) reviewing requests for amendments to the adopted
codes or approved codes as assigned to each committee by the
Division with the collaboration of the Commission; and

(c) submitting recommendations concerning the reviews
made under Subsection (a) and (b).

(4) The duties and responsibilities of the Education
Advisory Committee shall include:

(a) reviewing and making recommendations regarding
funding requests that are submitted; and

(b) reviewing and making recommendations regarding
budget, revenue and expenses of the education fund established
pursuant to Subsection 15A-1-209(5).

R156-15A-202. Code Amendment Process.

In accordance with Section 15A-1-206, the procedure and
manner under which requests for amendments to codes shall be
filed with the Division and recommended or declined for
adoption are as follows:

(1) All requests for amendments to any of the adopted
codes or approved codes shall be submitted to the Division on
forms specifically prepared by the Division for that purpose.

(2) The processing of requests for code amendments shall
be in accordance with Division policies and procedures.

R156-15A-210. Compliance with Codes - Appeals.

If the Commission is required to act as an appeals board in
accordance with the provisions of Subsection 15A-1-207(3)(b),
the following shall regulate the convening and conduct of the
appeals board:

(1) If a compliance agency refuses to establish a method
of appeal regarding a uniform building standard issue, the
appellant may petition the Commission to act as the appeals
board.

(2) The appellant shall file the request to convene the
Commission as an appeals board in accordance with the
requirements for a request for agency action, as set forth in
Subsection 63G-4-201(3)(a) and Section R151-4-201. A
request by other means shall not be considered and shall be
returned to the appellant with appropriate instructions.

(3) A copy of the final written decision of the compliance
agency interpreting or applying a code which is the subject of
the dispute shall be submitted as an attachment to the request.
If the appellant requests, but does not receive a timely final
written decision, the appellant shall submit an affidavit to this
effect in lieu of including a copy of the final written decision
with the request.

(4) The request shall be filed with the Division no later
than 30 days following the issuance of the compliance agency's
disputed written decision.

(5) The compliance agency shall file a written response to
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the request not later than 20 days after the filing of the request.
The request and response shall be provided to the Commission
in advance of any hearing in order to properly frame the
disputed issues.

(6) Except with regard to the time period specified in
Subsection (7), the time periods specified in this section may,
upon a showing of good cause, be modified by the presiding
officer conducting the proceeding.

(7) The Commission shall convene as an appeals board
within 45 days after a request is properly filed.

(8) Upon the convening of the Commission as an appeals
board, the board members shall review the issue to be
considered to determine if a member of the board has a conflict
ofinterest which would preclude the member from fairly hearing
and deciding the appeal. Ifit is determined that a conflict does
exist, the member shall be excused from participating in the
proceeding.

(9) The hearing shall be a formal hearing held in
accordance with the Utah Administrative Procedures Act, Title
63G, Chapter 4.

(10) Decisions relating to the application and
interpretation of the code made by a compliance agency board
of appeals shall be binding for the specific individual case and
shall not require Commission approval.

R156-15A-220. Standardized Building Permit Number.

As provided in Section 15A-1-209, any agency issuing a
permit for construction within the state of Utah shall use the
standardized building permit numbering system in a form
adopted by rule There are no additional requirements to those
specified in Subsection 15A-1-209.

R156-15A-230. Building Code Training Fund Fees.

In accordance with Subsection 15A-1-209(5)(a), on April
30, July 31, October 31 and January 31 of each year, each state
agency and each state political subdivision that assesses a
building permit fee shall file with the Division a report of
building fees and surcharge for the immediately preceding
calendar quarter; and, shall remit 80% of the amount of the
surcharge collected to the Division.

R156-15A-231. Administration of Building Code Training
Fund and Factory Built Housing Fees Account.

In accordance with Subsection 15A-1-209(5)(c), the
Division shall use monies received under Subsection 15A-1-
209(5)(a) to provide education regarding codes and code
amendments to building inspectors and individuals engaged in
construction-related trades or professions. In accordance with
Subsection 58-56-17.5(2)(c), the Division shall use a portion of
the monies received under Subsection 58-56-17.5(1) to provide
education for factory built housing. The following procedures,
standards, and policies are established to apply to the
administration of these separate funds:

(1) The Division shall not approve or deny education grant
requests from the Building Code Training Fund or from the
Factory Built Housing Fees Account until the Uniform Building
Code Commission (UBCC) Education Advisory Committee
("the Committee"), created in accordance with Subsections 58-
1-203(1)(f) and R156-15A-201(1)(a), has considered and made
its recommendations on the requests.

(2) Appropriate funding expenditure categories include:

(a) grants in the form of reimbursement funding to the
following organizations that administer code related or factory
built housing educational events, seminars or classes:

(i)  schools, colleges, universities, departments of
universities, or other institutions of learning;

(ii) professional associations or organizations; and

(iii) governmental agencies.

(b) costs or expenses incurred as a result of educational

events, seminars, or classes directly administered by the
Division;

(c) expenses incurred for the salary, benefits or other
compensation and related expenses resulting from the
employment of a Board Secretary;

(d) office equipment and associated administrative
expenses required for the performance of the duties of the Board
Secretary, including but not limited to computer equipment,
telecommunication equipment and costs and general office
supplies; and

(e) other related expenses as determined by the Division.

(3) The following procedure shall be used for submission,
review and payment of funding grants:

(a) A funding grant applicant shall submit a completed
"Application for Building Code Training Funds Grant" or a
"Factory Built Housing Education Grant Application" a
minimum of 15 days prior to the meeting at which the request
is to be considered and prior to the training event on forms
provided for that purpose by the Division. Applications
received less than 15 days prior to a meeting may be denied.

(b) Payment of approved funding grants will be made as
reimbursement after the approved event, class, or seminar has
been held and the required receipts, invoices and supporting
documentation, including proof of payment, if requested by the
Division or Committee, have been submitted to the Division.

(c) Approved funding grants shall be reimbursed only for
eligible expenditures which have been executed in good faith
with the intent to ensure the best reasonable value.

(4) The Committee shall consider the following in
determining whether to recommend approval of a proposed
funding request to the Division:

(a) the fund balance available and whether the proposed
request meets the overall training objectives of the fund,
including but not limited to:

(i) the need for training on the subject matter;

(i) the need for training in the geographical area where the
training is offered; and

(iii) the need for training on new codes being considered
for adoption;

(b) the prior record of the program sponsor in providing
codes training including:

(i) whether the subject matter taught was appropriate;

(ii) whether the instructor was appropriately qualified and
prepared; and

(iii) whether the program sponsor followed appropriate
and adequate procedures and requirements in providing the
training and submitting requests for funding;

(c) costs of the facility including:

(i) the location of a facility or venue, or the type of event,
seminar or class;

(ii) the suitability of said facility or venue with regard to
the anticipated attendance at or in connection with additional
non-funded portions of an event or conference;

(iii) the duration of the proposed educational event,
seminar, or class; and

(iv) whether the proposed cost of the facility is reasonable
compared to the cost of alternative available facilities;

(d) the estimated cost for instructor fees including:

(i) the experience or expertise of the instructor in the
proposed training area;

(ii) the quality of training based upon events, seminars or
classes that have been previously taught by the instructor;

(iii) the drawing power of the instructor, meaning the
ability to increase the attendance at the proposed educational
event, seminar or class;

(iv) travel expenses; and

(v) whether the proposed cost for the instructor or
instructors is reasonable compared to the costs of similar
educational events, seminars, or classes;
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(e) the estimated cost of advertising materials, brochures,
registration and agenda materials, including:

(i) printing costs that may include creative or design
expenses; and

(i) whether delivery or mailing costs, including postage
and handling, are reasonable compared to the cost of alternate
available means of delivery;

(f) other reasonable and comparable cost alternatives for
each proposed expense item; and

(g) any other information the Committee reasonably
believes may assist in evaluating a proposed expenditure.

(5) Joint function.

(a) "Joint function" means a proposed event, class,
seminar, or program that provides code or code related or
factory built housing education and education or activities in
other areas.

(b) Only the prorated portions of a joint function that are
code and code related or factory built housing education are
eligible for a funding grant.

(c) Inconsidering a proposed funding request that involves
a joint function, the Committee shall consider whether:

(i) the expenses subject to funding are reasonably prorated
for the costs directly related to the code and code amendment or
factory built housing education; and

(ii) the education being proposed will be reasonable and
successful in the training objective in the context of the entire
program or event.

(6) Advertising materials, brochures and agenda or training
materials for a Building Code Training funded educational
event, seminar, or class shall include a statement that
acknowledges that partial funding of the training program has
been provided by the Utah Division of Occupational and
Professional Licensing from the 1% surcharge funds on all
building permits.

(7) Advertising materials, brochures and agenda or training
materials for a Factory Built Housing Fees Account funded
educational event, seminar, or class shall include a statement
that acknowledges that partial funding of the training program
has been provided by the Utah Division of Occupational and
Professional Licensing from surcharge fees on factory built
housing sales.

R156-15A-301. Factory Built Housing Dispute Resolution.

In accordance with Subsection 15A-1-306(1)(f)(i), the
dispute resolution program is defined and clarified as follows:

(1) Persons with manufactured housing disputes may file
a complaint with the Division.

(2) The Division shall investigate such complaints and as
part of the investigation may take any of the following actions:

(a) negotiate an informal resolution with the parties
involved;

(b) take any informal or formal action allowed by any
applicable statute, including but not limited to:

(A) pursuing disciplinary proceedings under Section 58-1-

401;

(B) assessing civil penalties under Subsection 15A-1-
306(2); and

(C) referring matters to appropriate criminal prosecuting
agencies and cooperating or assisting with the investigation and
prosecution of cases by such agencies.

(3) In addition, persons with manufactured housing
disputes may pursue a civil remedy.

R156-15A-401. Adoption - Approved Codes.

Approved Codes. In accordance with Subsection 15A-1-
204(6)(a), and subject to the limitations contained in Subsection
15A-1-204(6)(b), the following codes or standards are hereby
incorporated by reference and approved for use and adoption by
a compliance agency as the construction standards which may

be applied to existing buildings in the regulation of building
alteration, remodeling, repair, removal, seismic evaluation, and
rehabilitation in the state:

(1) the 1997 edition of the Uniform Code for the
Abatement of Dangerous Buildings (UCADB) promulgated by
the International Code Council;

(2) the 2009 edition of the International Existing Building
Code (IEBC), including its appendix chapters, promulgated by
the International Code Council;

(3) ASCE 31-03, Seismic Evaluation of Existing
Buildings, promulgated by the American Society of Civil
Engineers;

(4) ASCE/SEI 41-06, the Seismic Rehabilitation of
Existing Buildings, promulgated by the American Society of
Civil Engineers, 2007 edition.

R156-15A-402. Statewide Amendments to the IEBC.

The following are adopted as amendments to the [EBC to
be applicable statewide:

(1) In Section 101.5 the exception is deleted.

(2) In Section 202 the definition for existing buildings is
deleted and replaced with the following:

EXISTING BUILDING. A building lawfully erected under
a prior adopted code, or one which is deemed a legal non-
conforming building by the code official, and one which is not
a dangerous building.

(3) In Section 605.1, Exception number 3, the following
is added at the end of the sentence:

"unless undergoing a change of occupancy classification."

(4) Section 606.2.1 is deleted and replaced with the
following:

606.2.1 Parapet bracing, wall anchors, and other
appendages. Buildings constructed prior to 1975 shall have
parapet bracing, wall anchors, and appendages such as cornices,
spires, towers, tanks, signs, statuary, etc. evaluated by a licensed
engineer when said building is undergoing reroofing, or
alteration of or repair to said feature. Such parapet bracing, wall
anchors, and appendages shall be evaluated in accordance with
the reduced International Building Code level seismic forces as
specified in IEBC Section 101.5.4.2 and design procedures of
Section 101.5.4. When found to be deficient because of design
or deteriorated condition, the engineer's recommendations to
anchor, brace, reinforce, or remove the deficient feature shall be
implemented.

EXCEPTIONS:

1. Group R-3 and U occupancies.

2. Unreinforced masonry parapets need not be braced
according to the above stated provisions provided that the
maximum height of an unreinforced masonry parapet above the
level of the diaphragm tension anchors or above the parapet
braces shall not exceed one and one-half times the thickness of
the parapet wall. The parapet height may be a maximum of two
and one-half times its thickness in other than Seismic Design
Categories D, E, or F.

(5) Section 907.3.1 is deleted and replaced with the
following:

907.3.1 Compliance with the International Building Code.
When a building or portion thereof is subject to a change of
occupancy such that a change in the nature of the occupancy
results in a higher seismic occupancy based on Table 1604.5 of
the International Building Code; or where such change of
occupancy results in a reclassification of a building to a higher
hazard category as shown in Table 912.4; or where a change of
a Group M occupancy to a Group A, E, F, M, R-1, R-2, or R-4
occupancy with two-thirds or more of the floors involved in
Level 3 alteration work; or when such change of occupancy
results in a design occupant load increase of 100% or more, the
building shall conform to the seismic requirements of the
International Building Code for the new seismic use group.
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Exceptions 1-4 remain unchanged.

5. Where the design occupant load increase is less than 25
occupants and the occupancy category does not change.

(6) In Section 912.7.3 exception 2 is deleted.

(7) In Section 912.8 number 7 is added as follows:

7. When a change of occupancy in a building or portion of
a building results in a Group R-2 occupancy, not less than 20
percent of the dwelling or sleeping units shall be Type B
dwelling or sleeping units. These dwelling or sleeping units
may be located on any floor of the building provided with an
accessible route. Two percent, but not less than one unit, of the
dwelling or sleeping units shall be Type A dwelling units.

R156-15A-403. Local Amendment to the IEBC.

The following are adopted as amendments to the IEBC to
be applicable to the following jurisdictions:

None.

KEY: contractors, building codes, building inspections,
licensing

September 24, 2012 58-1-106(1)(a)

58-1-202(1)(a)

15A-1-204(6)

15A-1-205
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R156. Commerce, Occupational and Professional Licensing.
R156-20a. Environmental Health Scientist Act Rule.
R156-20a-101. Title.

This rule is known as the "Environmental Health Scientist
Act Rule."

R156-20a-102. Definitions.

In addition to the definitions in Title 58, Chapters 1 and
20a, as used in Title 58, Chapters 1 and 20a or this rule:

(1) "Distance learning" means the acquisition of
knowledge and skills through information and instruction
encompassing all technologies and other forms of learning at a
distance, including internet, audio/visual recordings, mail or
other correspondence.

(2) "Qualified professional continuing education," as used
in this rule, means professional continuing education that meets
the standards set forth in Section R156-20a-304.

(3) "Unprofessional conduct," as defined in Title 58
Chapters 1 and 20a, is further defined, in accordance with
Subsection 58-1-203(1)(e), in Section R156-20a-502.

R156-20a-103. Authority - Purpose.

This rule is adopted by the Division under the authority of
Subsection 58-1-106(1)(a) to enable the Division to administer
Title 58, Chapter 20a.

R156-20a-104. Organization - Relationship to Rule R156-1.
The organization of this rule and its relationship to Rule
R156-1 is as described in Section R156-1-107.

R156-20a-302a. Qualifications for Licensure - Education
Requirements.

In accordance with Subsections 58-20a-302(1)(d), (2)(d)
and (3)(d), an applicant shall satisfy the education requirement
as follows:

(1) submit evidence of a bachelor's or master's degree from
an environmental health program accredited by the National
Environmental Health Science and Protection Accreditation
Council (EHAC); or

(2) submit evidence of a bachelor's or master's degree from
an accredited program in a college or university with major
study in one of the following:

(a) agronomy;

(b) biology;

(c) botany;

(d) chemistry;

(e) environmental health science;

(f) geology;

(g) microbiology;

(h) physics;

(i) physiology;

(j) public health science;

(k) sanitary engineering;

(1) zoology; or

(3) submit evidence of a bachelor's or master's degree from
an accredited program in a college or university including:

(a) a college or university level algebra or math course;
and

(b) 30 semester hours or 45 quarter hours from at least
three of the areas of study listed in Subsection (2).

R156-20a-302b. Qualifications for Licensure - Examination
Requirement.

(1) In accordance with Subsection 58-20a-302(1)(e), an
applicant shall satisfy the examination requirement by
submitting evidence of having passed the National
Environmental Health Association Registered Environmental
Health Specialist/Registered Sanitarian (REHS/RS)
Examination or the National Environmental Health Association

Registered Environmental Health Specialist/Registered
Sanitarian-in-training Examination.

(2) Anapplicant may take either examination identified in
Subsection (1) upon completion of the education requirements
listed in Section R156-20a-302a.

R156-20a-302¢. Qualifications for Licensure - Supervision
Requirements.

In accordance with Subsections 58-1-203(1)(b) and 58-
20a-302(3)(f), an applicant when licensed as an environmental
health scientist-in-training shall practice under the general
supervision of a supervising licensed environmental health
scientist for a minimum of six months, except for an applicant
who has completed an environmental health science program
accredited by EHAC as set forth in Subsection R156-20a-
302a(1).

R156-20a-303. Renewal Cycle - Procedures.

(1) In accordance with Subsection 58-1-308(1)(a), the
renewal date for the two-year renewal cycle applicable to
licensees under Title 58, Chapter 20a is established by rule in
Section R156-1-308a.

(2) Renewal procedures shall be in accordance with
Section R156-1-308c.

R156-20a-304. Professional Continuing Education.

(1) In accordance with Section 58-20a-304, during each
two year period commencing June 1 of each odd numbered year,
an environmental health scientist or environmental health
scientist-in-training shall be required to complete not less than
30 hours of qualified professional continuing education directly
related to the licensee's professional practice.

(2) The required number of hours of professional
continuing education for an individual who first becomes
licensed during the two year period shall be decreased in a pro-
rata amount equal to any part of that two year period preceding
the date on which that individual first became licensed.

(3) Qualified professional continuing education under this
section shall:

(a) have an identifiable clear statement of purpose and
defined objective for the educational program directly related to
the practice of a environmental health scientist;

(b) be relevant to the licensee's professional practice;

(c) be presented in a competent, well organized, and
sequential manner consistent with the stated purpose and
objective of the program;

(d) be prepared and presented by individuals who are
qualified by education, training, and experience; and

(e) have associated with it a competent method of
registration of individuals who actually completed the
professional education program and records of that registration
and completion are available for review.

(4) Credit shall be recognized for professional continuing
education on an hour for hour basis as a student completed in
blocks of time of not less than 50 minutes in formally
established classroom courses, distance learning, seminars,
lectures, labs, or specific environmental conferences approved,
taught or sponsored by:

(a) Utah Environmental Health Association;

(b) Bureau of Environmental Services;

(c) Utah Department of Environmental Quality;

(d) Bureau of Epidemiology;

(e) State Food Program;

(f) National Environmental Health Association;

(g) Food and Drug Administration;

(h) Center for Disease Control and Prevention;

(i) any local, state or federal agency; and

(j) a college or university which provides courses in or
related to environmental health science.
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(5) A maximum of 15 hours of credit may be recognized
for a person who teaches continuing professional education on
an hour for hour basis completed in block of time of not less
than 50 minutes in formally established classroom courses,
seminars, lectures, conferences which meet the requirements in
Subsections (3) and (4).

(6) A licensee is responsible for maintaining competent
records of completed qualified professional continuing
education for a period of four years after close of the two year
period to which the records pertain. It is the responsibility of
the licensee to maintain such information with respect to
qualified continuing professional education to demonstrate it
meets the requirements under this section.

(7) If properly documented that a licensee is engaged in
full time activities or is subjected to circumstances which
prevent that licensee from meeting the continuing professional
education requirements established under this section, the
licensee may be excused from the requirement for a period of up
to three years. However, it is the responsibility of the licensee
to document the reasons and justify why the requirement could
not be met.

R156-20a-502. Unprofessional Conduct.

"Unprofessional conduct" includes:

(1) failing to comply with the professional continuing
education requirements in Section R156-20a-304; and

(2) failing to provide general supervision as defined in
Subsection 58-20a-102(2).

KEY: licensing, environmental health scientist, sanitarian,

environmental health scientist-in-training

September 11, 2012 58-1-106(1)(a)

Notice of Continuation July 6, 2010 58-1-202(1)(a)
58-20a-101
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R162. Commerce, Real Estate.
R162-2¢. Appraisal Management Company Administrative
Rules.
R162-2e-101. Title.

This chapter is known as the "Appraisal Management
Company Administrative Rules."

R162-2¢-102. Definitions.

(1) "Affiliation" means a business association:

(a) between:

(i) two individuals registered, licensed, or certified under
Section 61-2b; or

(ii) an individual registered, licensed, or certified under
Section 61-2b and:

(A) an appraisal entity; or

(B) a government agency;

(b) for the purpose of providing an appraisal service; and

(c) regardless of whether an employment relationship
exists between the parties.

(2) The acronym "AMC" stands for appraisal management
company.

(3) Asusedin Subsection R162-2¢-201(3)(c)(ii), "business
day" means a day other than:

(a) a Saturday;

(b) a Sunday;

(c) a state or federal holiday; or

(d) any other day when the division is closed for business.

(4) "Client" is defined in Section 61-2¢-102(10).

(5) "Competency statement" means a statement provided
by the AMC to the appraiser that, at a minimum, requires the
appraiser to attest that the appraiser:

(a) is competent according to USPAP standards;

(b) recognizes and agrees to comply with:

(i) laws and regulations that apply to the appraiser and to
the assignment;

(ii) assignment conditions; and

(iii) the scope of work outlined by the client; and

(c) has access, either independently or through an
affiliation pursuant to Subsection (1), to the records necessary
to complete a credible appraisal, including:

(i) multiple listing service data; and

(ii) county records.

(6) "Select" means:

(a) for purposes of composing the AMC appraiser panel,
to review and evaluate the qualifications of an appraiser who
applies to be included on the AMC's appraiser panel; and

(b) for purposes of assigning an appraisal activity to an
appraiser:

(i) to choose from the AMC's appraiser panel an individual
appraiser or appraisal entity to complete an assignment; or

(ii) to compile, from among the appraisers included in the
AMC's appraiser panel, an electronic distribution list of
appraisers to whom an assignment will be offered through e-
mail.

(7) The acronym "USPAP" stands for Uniform Standards
of Professional Appraisal Practice.

R162-2¢-201.
Registration.

(1) The division may not register or renew the registration
of'an AMC that fails to:

(a) comply with any provision of Utah Code Title 61,
Chapter 2e, "Appraisal Management Company Registration and
Regulation Act";

(b) register with the Utah Division of Corporations and
Commercial Code and provide to the division its certificate of
existence;

(c) pursuant to this Subsection (4)(a), evidence having
secured a surety bond that:

Registration Required - Qualification for

(i) is in the amount of $25,000; and

(ii) provides, throughout the full period of registration, for
the division to make a claim:

(A) on behalf of an appraiser; and

(B) for unpaid fees as awarded to the appraiser in a final
judgment entered by a court of competent jurisdiction; or

(d) comply with any provision of these rules.

(2) The division shall schedule a hearing before the board
for an AMC that:

(a)(i) applies for registration or renewal of registration;

(i) has a control person who discloses, or the division
finds through its own research, an issue that might affect the
control person's moral character; and

(iii) the division determines that the board should be aware
of the issue; or

(b) fails to provide an adequate explanation for the
AMC's:

(i) plan to ensure the use of licensed appraisers in good
standing;

(ii) plan to ensure the integrity of the appraisal review
process; or

(iii) plan for record keeping.

(3)(a) An AMC shall register with the division in the name
of the legal entity under which it is registered with the Utah
Division of Corporations and Commercial Code and conducts
the business of appraisal management in Utah and in other
states.

(b) An AMC shall notify the division of a dba, trade name,
or assumed business name under which the registered legal
entity operates in Utah:

(i) at the time of registration; or

(ii) if applicable, immediately upon beginning to operate
under such dba, trade name, or assumed business name.

(c) Ifan AMC changes its registered name, a dba, a trade
name, or an assumed business name, the AMC shall notify the
division:

(i) in writing; and

(i1) within ten business days of making the change.

(4)(a) The deadline by which an AMC shall demonstrate
that the entity has obtained a surety bond pursuant to Subsection
(1)(c) is as follows:

(i) For an AMC that applies for registration on or after
October 1, 2012, the bond shall be obtained as a condition for
initial registration.

(i) For an AMC that obtained its initial registration prior
to January 1 2011 and applies for renewal on or after October 1,
2012, the bond shall be obtained as a condition of the 2012
renewal.

(iii) For an AMC that is not described by this Subsection
(4)(a)(i) or (ii), the deadline for obtaining the surety bond shall
be January 1, 2013.

(b) Failure to comply with an applicable deadline as
outlined in this Subsection (4)(a) shall result in the automatic
suspension of an AMC's registration until such time as the AMC
provides evidence to the division that it is in compliance with
the surety bond requirement.

(c) Ifan AMC's surety bond lapses or is cancelled during
the period of registration, the division shall:

(i) allow the AMC 30 days in which to comply with the
surety bond requirement; and

(i) if the AMC fails to obtain or reinstate a surety bond
within 30 days, immediately and automatically suspend the
AMC's registration until such time as the AMC provides
evidence to the division that it is in compliance with the surety
bond requirement.

R162-2e-201a. Claims Against an AMC Bond.
(1) To bring a claim against a bond that is held by an
AMC pursuant to Section 61-2e-204(2)(c) and Subsection
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R162-2e-201(1)(c), an appraiser shall:

(a) demonstrate that a court of competent jurisdiction has
awarded the appraiser a final judgment against the AMC for the
fee(s) claimed;

(b) demonstrate that the appraiser earned the fee(s)
claimed and that the AMC has had a reasonable period of time
in which to tender payment; and

(c) submita complaintto the division alleging nonpayment
of fee(s):

(i) after a reasonable period of time for payment has
passed; and

(i) no later than 30 days after obtaining a judgment as
required under this Subsection (1)(a).

(2) In evaluating whether an AMC has had a reasonable
period of time in which to tender payment, the division shall
consider the following:

(a) if a payment deadline is specified in the contract that
applies to the assignment for which the appraiser claims an
unpaid fee, whether the payment deadline has passed; or

(b) if the applicable contract is silent as to a period for
payment, whether at least 90 days have passed since the date on
which the appraiser submitted a report that complied with the
assignment, including all scope of work requirements, as
determined by the division in its sole discretion.

R162-2¢-301. Use of Licensed or Certified Appraisers.

Beginning upon registration with the division and
continuing biennially thereafter, an AMC shall provide to the
division a statement signed by its designated controlling person
that explains the AMC's system for verifying that:

(1) an appraiser who is added to the panel is licensed or
certified; and

(2) an appraiser who is assigned to complete a real estate
appraisal remains licensed or certified in good standing.

R162-2¢-302. Adherence to Standards.

Beginning upon registration with the division and
continuing biennially thereafter, an AMC shall provide a
statement to the division, signed by its designated controlling
person, certifying that the AMC verifies that each appraisal
assignment offered to an appraiser acting as an independent
contractor is:

(1) signed by an appraiser who is included in the AMC's
panel at the time the assignment is offered; and

(2) includes the information outlined in Subsection
304(1)(b)-(c).

R162-2¢-303. Recordkeeping.

An AMC's statement of recordkeeping required upon
registration with the division and biennially thereafter shall be
signed by its designated controlling person and shall describe:

(1) its system for maintaining a record of:

(a)(i) the name of the appraiser who accepts each
assignment and signs the corresponding appraisal report; and

(ii) if an assignment is accepted by an appraisal entity, the
name of the entity that accepts the assignment; and

(b) the client that requested the appraisal report;

(2) the format in which the records required to be kept
under Section 61-2e-303(1) are maintained;

(3) an explanation of the system through which the AMC
backs up any records kept as required by Section 61-2e-303(1)
that are maintained in an electronic format;

(4) the location where the records are kept; and

(5) the name of the records custodian.

R162-2¢-304. Required Disclosure.

In addition to the disclosures required by Section 61-2¢-
304, an AMC shall:

(1) at the time an assignment is offered, disclose to the

appraiser:

(a) the total amount that the appraiser may expect to earn
from the assignment:

(i) disclosed as a dollar amount; and

(ii) delineating any fees or costs that will be charged by
the AMC to the appraiser;

(b)(i) the property address;

(ii) the legal description; or

(iii) equivalent information that would allow the appraiser
to determine whether the appraiser has been involved with any
service regarding the subject property within the three years
preceding the date on which the assignment is offered;

(c) the assignment conditions and scope of work
requirements in sufficient detail to allow the appraiser to
determine whether the appraiser is competent to complete the
assignment; and

(d) any known deadlines within which the assignment
must be completed;

(2) at or before the time the appraiser accepts an
assignment, obtain the appraiser's acknowledgment as to the
AMC's competency statement;

(3) before requiring the appraiser to submit a completed
report, disclose to the appraiser:

(a) the total fee that will be collected by the AMC for the
assignment; and

(b) the total amount that the AMC will retain from the fee
charged, disclosed as a dollar amount; and

(4) direct the appraiser who performs the real estate
appraisal activity to disclose in the body of the appraisal report:

(a) the total compensation, stated as a dollar amount, paid
to the appraiser or, if the appraiser is employed by an appraisal
company, to the appraiser's employer; and

(b) the total compensation retained by the AMC in
connection with the real estate appraisal activity, stated as a
dollar amount.

R162-2¢-305. Employee Requirements.

(1) An AMC seeking registration shall demonstrate to the
division that each person who selects an appraiser or reviews an
appraiser's work for the AMC:

(a) is alicensed or certified appraiser in good standing; or

(b) has taken and passed the 15-hour national USPAP
course.

(2) An AMC seeking renewal of the company's registration
shall demonstrate to the division that each person who selects an
appraiser or reviews an appraiser's work for the AMC:

(a) is alicensed or certified appraiser in good standing; or

(b) has completed the seven-hour national USPAP update
course.

R162-2¢-401. Unprofessional Conduct.

(1) An AMC commits unprofessional conduct ifthe AMC:

(a) requires an appraiser to modify any aspect of the
appraisal report, unless the modification complies with Section
61-2¢-307;

(b) unless first prohibited by the client or applicable law,
prohibits or inhibits an appraiser from contacting:

(i) the client;

(ii) a person licensed under Section 61-2c¢ or Section 61-
2f; or

(iii) any other person with whom the appraiser reasonably
needs to communicate in order to obtain information necessary
to complete a credible appraisal report;

(c) requires the appraiser to do anything that does not
comply with:

(i) USPAP; or

(ii) assignment conditions and certifications required by
the client;

(d) makes any portion of the appraiser's fee or the AMC's
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fee contingent on a favorable outcome, including but not limited
to:

(i) aloan closing; or

(ii) a specific dollar amount being achieved by the
appraiser in the appraisal report;

(e) requests, for the purpose of facilitating a mortgage loan
transaction,

(i) abroker price opinion; or

(i) any other real property price or value estimation that
does not qualify as an appraisal; or

(f) charges an appraiser:

(i) for a service not actually performed; or

(ii) for a fee or cost that:

(A) is not accurately disclosed pursuant to Subsection
R162-2e-304(1)(a)(ii); or

(B) exceeds the actual cost of a service provided by a third
party.
(2) An AMC commits unprofessional conduct and creates
a violation by the appraiser of R162-107.1.6 if the AMC
requires the appraiser to:

(a) accept full payment; and

(b) remit a portion of the full payment back to the AMC.

R162-2¢-402. Administrative Proceedings.

(1) An adjudicative proceeding before the board shall be
conducted as an informal adjudicative proceeding.

(2)(a) A hearing before the board will be held in:

(i) aproceeding conducted subsequent to the issuance of
a cease and desist order or other emergency order;

(ii) a case where the division seeks to deny an application
for original or renewed registration, licensure, or certification
for failure of the applicant to meet the criteria of good moral
character, honesty, integrity or truthfulness;

(iii) a case where the division seeks disciplinary action
pursuant to Sections 61-2e-307 or 61-2e-402(2) against an
AMC or an owner or controlling person of an AMC; and

(iv) an appeal from an automatic revocation under Section
61-2e-203(3)(b), if the appellant requests a hearing.

(b) Ifproperly requested by the applicant, a hearing will be
held before the board to consider an application that is denied
by the division on the grounds that the controlling person's
attestation to upstanding moral character is false.

(c) A hearing is not required and will not be held in the
following informal adjudicative proceedings:

(i) the issuance, renewal, or reinstatement of an AMC
registration by the division;

(ii) the issuance of any interpretation of statute, rule or
order, or the issuance of any written opinion or declaratory order
determining the applicability of a statute, rule or order, when
enforcement or implementation of the statute, rule or order lies
within the jurisdiction of the division; and

(iii) the denial of renewal or reinstatement of an AMC
registration for incompleteness or for failure to comply with a
requirement found in statute or rule.

(3)(@) An application for an AMC registration shall be
deemed a request for agency action.

(b) Any other request for agency action shall be in writing,
signed by the requestor, and shall contain the following:

(i) the names and addresses of all persons to whom a copy
of the request for agency action is being sent;

(ii) the agency's file number or other reference number, if
known;

(iii) the date of mailing of the request for agency action;

(iv) a statement of the legal authority and jurisdiction
under which the agency action is requested, if known;

(v) a statement of the relief or action sought from the
division; and

(vi) a statement of the facts and reasons forming the basis
for relief or agency action.

(c) A complaint against an AMC, a controlling person, or
an appraiser on the panel of an AMC requesting that the
division commence an investigation or a disciplinary action is
not a request for agency action.

(4) Procedures for hearings in informal adjudicative
proceedings.

(a) All informal adjudicative proceedings shall adhere to
procedures as outlined in:

(1) Utah Administrative Procedures Act Title 63G, Chapter

(i) Utah Administrative Code Rule R151-4 et seq.; and

(iii) the rules promulgated by the division.

(b) Except as provided in Subsection R162-2e-402(5)(b),
a party is not required to file a written answer to a notice of
agency action from the division in an informal adjudicative
proceeding.

(¢) In any proceeding under this Subsection R162-2¢-402,
the board and division may at their discretion delegate a hearing
to an administrative law judge or request that an administrative
law judge assist the board and the division in conducting the
hearing. Any delegation of a hearing to an administrative law
judge shall be in writing.

(d)(1) Upon the scheduling of a hearing by the division and
at least 30 days prior to the hearing, the division shall, by first
class postage-prepaid delivery, mail written notice of the date,
time, and place scheduled for the hearing, to the respondent at
the address last provided to the division through a registration
process.

(i1) The notice shall set forth the matters to be addressed
in the hearing.

(e) Formal discovery is prohibited.

(f) The division may issue subpoenas or other orders to
compel production of necessary evidence:

(i) on its own behalf; or

(i1) on behalf of a party where the party:

(A) makes a written request;

(B) assumes responsibility for effecting service of the
subpoena; and

(C) bears the costs of the service, any witness fee, and any
mileage to be paid to a witness.

(g) Upon ordering a person who is registered or required
to be registered as an AMC to appear for a hearing, the division
shall provide to the person the information that the division will
introduce at the hearing.

(h) Intervention is prohibited.

(i) Hearings shall be open to all parties unless the
presiding officer closes the hearing pursuant to:

(i) Title 63G, Chapter 4, the Utah Administrative
Procedures Act; or

(i) Title 52, Chapter 4, the Open and Public Meetings Act.

() Upon filing a proper entry of appearance with the
division pursuant to Utah Administrative Code Section R151-4-
110(1)(a), an attorney may represent a party.

(5) Additional procedures for disciplinary proceedings.

(a) The division shall commence a disciplinary proceeding
by filing and serving on the respondent:

(i) anotice of agency action;

(ii) a petition setting forth the allegations made by the
division;

(iii) a witness list, if applicable; and

(iv) an exhibit list, if applicable.

(b) Answer.

(i) At the time the petition is filed, the presiding officer,
upon a determination of good cause, may require the respondent
to file an answer to the petition by so ordering in the notice of
agency action.

(i1) The respondent may file an answer, even if not ordered
to do so in the notice of agency action.

(iii) Any answer shall be filed with the division no later
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than 30 days following the mailing date of the notice of agency
action pursuant to this Subsection (5)(a).

(c) Witness and exhibit lists.

(i) Where applicable, the division shall provide its witness
and exhibit lists to the respondent at the time it mails its notice
of agency action.

(ii) Any witness list shall contain:

(A) the name, address, and telephone number of each
witness; and

(B) asummary of the testimony expected from the witness.

(iii) Any exhibit list:

(A) shall contain an identification of each document or
other exhibit that the party intends to use at the hearing; and

(B) shall be accompanied by copies of the exhibits.

(d) Pre-hearing motions.

(i) Any pre-hearing motion permitted under the
Administrative Procedures Act or the rules promulgated by the
Department of Commerce shall be made in accordance with
those rules.

(ii) The division director shall receive and rule upon any
pre-hearing motions.

KEY: administrative proceedings, appraisal management
company, conduct, registration

September 26, 2012 61-2e-102
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R277. Education, Administration.
R277-101. Utah State Board of Education Procedures.
R277-101-1. Definitions.

A. "Board" means the Utah State Board of Education.

B. "Board leadership" means the duly elected Utah State
Board of Education Chair and Vice-chair.

C. "Chair" means duly elected Chairperson of the Board,
Vice-chair, or Chair of a Board standing committee.

D. "Conflict of interest" means a business, family,
monetary or relationship concern that may cause a reasonable
person to be unduly influenced or that creates the appearance of
undue influence.

E. "Health, safety, and welfare of students" means such
concerns as adequate and safe buildings and facilities and
transportation vehicles, required immunizations and health
screenings, required criminal background checks and reviews on
potential teachers and employees, required curriculum that
allows for complete transferability of credit and other similar
standards and protections.

F. "LEA" means a local education agency, including local
school boards/public school districts, charter schools, and, for
purposes of this rule, the Utah Schools for the Deaf and the
Blind.

G. "Official action" taken by local education agency (LEA)
boards means action taken in appropriately advertised board
meetings, where votes and minutes are recorded and available
for public review.

H. "State or federal law or regulations" means federal law
and regulations including Department of Agriculture regulations
that govern the Child Nutrition Program as it operates in Utah
public schools, the Individuals with Disability Education Act
(IDEA), including federal and state implementing regulations
and state administrative rules.

I. "USOE" means the Utah State Office of Education.

R277-101-2. Authority and Purpose.

A. Thisrule is authorized under Utah Constitution, Article
X, Section 3 which vests general control and supervision of
public education in the Board, Section 52-4-1 which directs that
the actions of the Board be taken openly and that its
deliberations be conducted openly and by Section 53A-1-401(3)
which allows the Board to adopt rules in accordance with its
responsibilities.

B. The purpose of this rule is to describe procedures to be
followed by the Board in its conduct of the public's business in
order to:

(1) hear from those who desire to be heard on public
education matters in the state;

(2) effectively and efficiently utilize the time of the Board;

(3) enable staff to provide timely and essential
information; and

(4) balance desire for public information with other
demands on the Board's time.

R277-101-3. Public Participation.

A. Citizens may attend meetings of the Board. The Board
welcomes public participation during Board meetings.

B. Citizens may speak to the Board when acknowledged
and recognized by the Board Chair:

(a) to issues not on the agenda during the time designated
for public comment.

(i) Priority shall be given to those individuals or groups
who, prior to the meeting, have submitted a written request to
address the Board, including a brief description of the issue to
be addressed.

(ii) No action shall be taken by the Board during the public
comment portion of the meeting.

(iii) At the Board's discretion, a Board member may
request that an item raised during public comment be placed on

a future agenda for possible action.

(iv) The Chair may limit the time available for individual
comments; number of comments and time limits shall be stated
prior to the public comment portion of the agenda.

(v) The Chair may request groups to designate a
spokesperson.

(b) to items on the agenda during the time designated for
public comment, or at the discretion of and as invited by the
Chair, when the item is properly before the Board or committee.
The Chair may request that public comments be provided in
writing.

C. All presentations to the Board or one of its committees
shall exemplify courteous behavior and appropriate language.

D. Following any presentation to the Board or one of its
committees, individuals and groups may remain as spectators at
the meeting.

E. Additional comments to the Board or committees may
only be made as recognized and invited by the Board Chair
during a meeting.

R277-101-4. Reconsideration on Previous Board Action.

A. The Board has discretion to reconsider any decision it
has made.

B. A motion to reconsider shall be made in a meeting of
the Board that satisfies requirements of Section 52-4 by a Board
member who voted on the prevailing side of the previous Board
vote.

C. A motion to reconsider requires a second.

D. A motion to reconsider a previous Board decision shall
be ruled in order by the Board Chair only with adequate time for
Board members to receive information and discuss the issue, as
determined by the presiding Board officer.

E. The Board Chair shall determine the procedures for the
reconsideration discussion; for instance:

(1) The Board Chair shall determine if the Board shall
accept public testimony and how long the discussion shall
continue;

(2) The Board Chair shall determine if the reconsideration
vote may take place at the next regularly scheduled Board
meeting if such meeting allows time for adequately providing
information to Board members;

(3) The Board Chair shall determine if more information
is necessary prior to a vote, even if the Board vote is to be held
at the same Board meeting.

F. The Board shall consider and hear available evidence,
including documentation of detrimental or positive
consequences specifically to LEAs or other entities, that may
occur if the Board reverses a previous decision.

G. The motion to reconsider shall pass if two-thirds of the
total membership of the Board votes in favor of the motion.

H. If a motion to reconsider fails, the Board shall not
consider a motion on the same or substantially similar motion
to reconsider in the same meeting.

I. A Board vote taken upon reconsideration of the same or
substantially similar issue is the administrative decision by the
Board.

R277-101-5. Board Waiver of Administrative Rules.

A. Criteria for waiver of Board Rules:

(1) The Board shall consider waiver requests consistent
with its constitutional responsibility for general control and
supervision of the public education system.

(2) Prior to waiver, the Board shall consider whether a
local board's or local charter governing board's request could be
accomplished through means other than waiver of Board rules.

(3) The Board shall waive rules only following a thorough
review of available data and shall make data driven decisions.

(4) The Board shall not waive rules:

(a) that are required by and adopt criteria from federal or



UAC (As of October 1, 2012) Printed: October 22, 2012 Page 29

state law or regulations;

(b) that negatively affect the health, safety or welfare of
public education students;

(c) if the waiver could reasonably result in discrimination
or harassment of public school students or employees;

(d) that benefit one element or segment of the public
education system to the detriment of another.

(5) Waivers shall always include an effective time period
for the waiver, public review and accountability provisions and
a sunset date.

(6) Prior to consideration by the Board, waivers requested
by charter schools shall be presented to and considered by the
State Charter School Board. Information and documentation of
this action shall be available to the Board.

(7) All Board evaluations, considerations, and decisions
shall be made in the Board's sole discretion.

B. Procedures for waiver of Board rules:

(1) A local board of education or a charter school
governing board may request a waiver from Board rule(s) in
writing consistent with USOE timelines and on forms available
from the USOE by submitting to the Board a written request
showing a vote by the local board requesting the waiver in an
open board meeting.

(2) Complete waiver requests shall be reviewed first by a
Board Committee during a regularly scheduled Board meeting.

(3) The Board Committee designated by Board leadership
shall review the request, solicit additional information or
testimony, if helpful, and make a recommendation for
consideration by the full Board of Education.

(4) Board leadership or a Board Committee shall make a
reasonable determination of the time or Committee meetings
necessary for careful review of request(s) for waiver of Board
rules; Board leadership may consolidate consideration of
duplicate or similar requests.

(5) At a minimum, the following shall be required from
LEAs seeking a waiver of Board rules:

(a) student achievement data that support the requested
waiver;

(b) data demonstrating the cost effectiveness, without
sacrificing student achievement, of the waiver request;

(c) a draft proposed agreement that outlines USOE and
local board responsibilities, data gathering and reporting
timelines if a waiver is granted by the Board.

(6) Upon direction by the Board, an LEA shall make a
presentation to an assigned Board Committee.

(7) Board leadership shall notify the local board of a
proposed timeline for the Board to consider the request for
waiver and provide a written decision, including an agreement
between the Board and the local governing board, to the local
board.

C. Public process and documents:

(1) Materials presented to the Board by the local board
shall be public documents.

(2) Materials and draft agreements between the Board and
the local board shall be protected draft documents.

(3) Final agreements between the Board and local
governing boards shall be public documents and available for
review by the public upon request consistent with the provisions
of Title 63G, Chapter 2.

(4) Any breach of confidentiality while the discussion of
agreements is in progress may compromise the fairness of the
Board decision and may delay the discussion or Board decision

or both.

KEY: school boards, open government

September 21, 2012 Art X Sec 3
Notice of Continuation August 1, 2012 52-4-1

53A-1-401(3)
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R277. Education, Administration.

R277-103. USOE Government Records and Management
Act.

R277-103-1. Definitions.

A. "Board" means the Utah State Board of Education.

B. "GRAMA" means the Government Records and
Management Act as enacted by the 1992 Utah Legislature,
Sections 63G-2-201 through 6G-2-310.

C. "LEA" means a local education agency, including local
school boards/public school districts, charter schools, and, for
purposes of this rule, the Utah Schools for the Deaf and the
Blind.

D. "Superintendent" means the State Superintendent of
Public Instruction.

E. "USOE" means the Utah State Office of Education.

R277-103-2. Authority and Purpose.

A. This rule is authorized by Section 63G-2-204 which
allows a governmental entity to make rules regarding the entity's
records and by Section 53A-1-401(3) which authorizes the
Board to adopt rules in accordance with its responsibilities.

B. The purpose of this rule is to provide procedures for
appropriate public access to government records.

R277-103-3.
USOE.
Both the USOE and the Board shall be considered a single
governmental entity for the purposes of this rule and the
Superintendent shall be considered the head of the entity.

Allocation of Responsibilities Within the

R277-103-4. Requests for Access.

A. Requests for access to USOE government records
should be written and directed to the USOE Records Officer,
250 East 500 South, P.O Box 144200, Salt Lake City, Utah
84111-4200.

B. Response to a request submitted to persons other than
the designee or not made in writing may be delayed.

C. Appeals to access determinations shall be directed to
the Deputy Superintendent of Public Instruction according to
time limits and provisions of Section 63G-2-401.

R277-103-5. Fees.

A. A fee schedule for the direct and indirect costs of
duplicating or compiling a record may be obtained from the
USOE by contacting the designated Records Officer located at
250 East 500 South, Salt Lake City, Utah 84111.

B. Payment of past fees or future estimated fees expected
to exceed $50.00 or both may be required before the USOE
Records Officer begins to process a request.

C. There shall be no charge made by the Board or the
USOE for:

(1) inspection of records;

(2) a reasonable request that requires the segregation of
records; or

(3) aninspection of the requested records to determine the
requester's right to access.

D. Waiver of Fees

(1) Fees for duplication and compilation of a record may
be waived under the circumstances described in Section 63G-2-
203(4) or other circumstances as determined by the USOE on a
case by case basis, including cumulative costs of less than $2.00,
for use by LEAs or other entities under the general control of the
Board, or an affidavit from the requester claiming
impecuniosity.

(2) Requests for waivers shall be made to the designated
USOE Records Officer.

R277-103-6. The USOE as Custodian of District Records.
A. When the USOE acts as the custodian of LEA records

and does not regularly use or access that LEA's data or
information, the USOE may refer requests for that information
to the LEA.

B. Ifthe USOE acts as a custodian of records, information
or data for LEAs, the USOE shall request from those LEAs the
following:

(1) Designation of what data may be provided to whom
upon request;

(2) Notice of classification(s) if the data are classified; and

(3) The name and title of an LEA records officer or contact
person to whom the USOE shall direct requests for access to the
information or records.

R277-103-7. Other Requests.

A. For Research Purposes

(1) Access to private or controlled records for research
purposes is allowed by Section 63G-2-202(8).

(2) Such requests shall be made to the designated Records
Officer.

B. To Amend a Record

(1) An individual may contest the accuracy or
completeness of a document pertaining to him owned by the
USOE pursuant to Section 63G-2-603.

(2) The request to amend shall be made in writing to the
designated Records Officer.

(3) Appeals of requests to amend a record shall be handled
as informal hearings under the Utah Administrative Procedures
Act, Section 63G-4.

KEY: student government records
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R277. Education, Administration.
R277-110. Legislative Supplemental Salary Adjustment.
R277-110-1. Definitions.

A. "Board" means the Utah State Board of Education.

B. "Comprehensive Administration of Credentials for
Teachers in Utah Schools (CACTUS)" means the electronic file
maintained on all licensed Utah educators. The file includes
information such as:

(1) personal directory information;

(2) educational background,

(3) endorsements;

(4) employment history;

(5) professional development information; and

(6) a record of disciplinary action taken against the
educator.

C. "Educator" means a teacher or other individual as
defined by the Utah State Legislature in 53A-17a-153.

D. "Educator Salary Adjustments" means salary increases
paid annually in equal amounts to educators as defined in 53A-
17a-153(1) and specified in R277-110-3C and D.

E. "LEA" means a local education agency, including local
school boards/public school districts, charter schools, and, for
purposes of this rule, the Utah Schools for the Deaf and the
Blind.

F. "USOE" means the Utah State Office of Education.

G. "USDB" means Utah Schools for the Deaf and the
Blind.

R277-110-2. Authority and Purpose.

A. This rule is authorized by Utah Constitution Article X,
Section 3 which vests general control and supervision of Public
Education in the Board, Section 53A-1-401(3) which allows the
Board to adopt rules in accordance with its responsibilities, and
Section 53A-17a-153(6) which authorizes the Board to make
rules regarding educator salary adjustments.

B. The purpose of this rule is to outline a consistent
method for enacting educator salary adjustments in accordance
with Section 53A-17a-153, Educator Salary Adjustments.

R277-110-3. Procedures.

A. Each LEA shall:

(1) have employee evaluation procedures consistent with
Title 53A, Chapter 8a; schools exempt from Title 53A, Chapter
8a shall have employee evaluation procedures in place to
participate in the Program and receive funds under Section 53 A-
17a-153.

(2) putthe Educator Salary Adjustment appropriation into
the LEA's salary schedule each year that an educator salary
adjustment is appropriated by the Legislature;

(3) ensure the amount of the Educator Salary Adjustment
is the same for each eligible full-time-equivalent educator
position in the LEA,;

(4) ensure that each eligible employee who is not a full-
time educator receives a proportional salary adjustment based on
the number of hours the employee works in his current
assignment as an educator;

(5) ensure that each educator who receives a salary
adjustment has received a satisfactory or above job performance
rating in his most recent evaluation concluded in the school year
prior to the year for which the adjustment is made; new hires are
considered to have met this requirement by successfully
completing the position hiring process and being selected for an
educator position.

B. Once an educator qualifies for an adjustment in a
designated school year, the adjustment becomes an ongoing part
of the educator's salary.

C. Educators in the following assignments shall receive
salary adjustments of $2500 and $1700 and benefits as
designated annually:

(1) aclassroom teacher;

(2) speech pathologist;

(3) librarian or media specialist;

(4) preschool teacher;

(5) mentor teacher;

(6) teacher specialist;

(7) teacher leader;

(8) guidance counselor;

(9) audiologist;

(10) psychologist; or

(11) social worker as defined in 53A-17a-153(1).

D. School building level administrators shall receive salary
adjustments of $2500 and benefits as designated annually.

E. The educator shall be licensed, employed by an LEA
and hold a current license issued under Title 53A, Chapter 6,
Educator Licensing and Professional Practices Act.

F. Each LEA shall annually note on the appropriate salary
schedule:

(1) the amount of the Educator Salary Adjustment;

(2) the positions qualifying for the adjustment;

(3) thatan educator or administrator received a satisfactory
or better performance rating required to receive the adjustment;
and

G. Each LEA shall document satisfactory performance
ratings annually.

H. The USOE shall remit to LEAs, through monthly bank
transfers and allotment memos beginning in July of each year,
an estimated educator salary adjustment amount to be adjusted
in November of each year to match the number of qualified
educators in the CACTUS data base system.

I. Adjustments to CACTUS after November 15 of each
year shall not count towards the amount for Educator Salary
Adjustments until the following year.

J. Educator Salary Adjustments may not be included when
calculating the weighted average compensation adjustment for
non-administrative licensed staff.

R277-110-4. Reports.

A. LEAs shall maintain adequate accounting records to
submit an annual report summarizing the uses and recipients of
Educator Salary Adjustment funds to USOE each year by
November 1 on USOE-designated forms.

(1) LEAs shall:

(a) maintain the information by program and;

(b) carry over any unused balances within the program for
use in the following year.

(2) Reports shall balance with amounts reported on the
AFR (Annual Financial Report) and the APR (Annual Program
Report).

(3) Failure to submit the required reports on a timely basis
may result in withholding of LEA funds until the report is
submitted in an acceptable format and is complete, or may
render the LEA ineligible for participation in the Educator
Salary Adjustment program the following year.

(4) Failure to remedy allocation of funds not in accordance
with Section 53A-17a-153, Educator Salary Adjustment, and
R277-110, Legislative Supplemental Salary Adjustment, shall
also result in withholding of LEA funds for the Educator Salary

Adjustment program until an appropriate remedy is
implemented and verified.

KEY: educators, salary adjustments
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R277. Education, Administration.

R277-115. Material Developed with State Public Education
Funds.

R277-115-1. Definitions.

A. "Board" means the Utah State board of Education.

B. "LEA" means a local education agency, including local
school boards/public school districts, charter schools, and, for
purposes of this rule, the Utah Schools for the Deaf and the
Blind.

C. "Material" means all copyrightable works, including
writings, lectures, musical or dramatic compositions, sound
recordings, films, videotapes and other pictorial reproductions,
computer programs, listings, flow charts, manuals, codes,
instructions, and software.

D. "Utah Public Employees Ethics Act" means the
provisions established in Section 67-16-1-14.

E. "USOE" means the Utah State Office of Education.

R277-115-2. Authority and Purpose.

A. This rule is authorized by Article X, Section 3 of the
Utah Constitution which vests general control and supervision
of public education in the Board and by Section 53A-1-401(3)
which allows the Board to adopt rules in accordance with its
responsibilities.

B. The purpose of this rule is to provide that education
materials developed by LEAs or a public education employee
using state public education funds are available to Utah
educators, that educators licensed by the Board are not
personally enriched, consistent with the Utah Public Employees
Ethics Act, by developing education materials as part of their
public education employment and that the Board receives
appropriate and accurate acknowledgment for materials
produced or provided or both by the Board for LEAs.

R277-115-3. Reprint or Reproduction of Materials Funded
or Provided by the Board.

A. The Board or its designee may grant permission to a
requester to reprint or reproduce material that was developed or
provided for use by public educators with funds controlled by
the Board.

(1) Requests for permission to reprint or reproduce
materials shall be submitted to the Board in writing or
electronically and shall describe:

(a) the specific material to be reproduced or reprinted;

(b) the number of copies requested;

(c) the purpose and intended recipient of the materials;

(d) any proposed cost to recipients.

(2) Requests shall be reviewed and granted on a case-by-
case basis.

(3) Any authorized use of Board materials shall require the
materials to state in a conspicuous place that the materials were
produced or distributed or both using public State Board of
Education funds and that the material is reprinted or reproduced
with permission from the Board.

(4) The Board may request a copy of the reproduction or
reprinted material to be sent to the Board.

B. Anindividual, entity or organization may not expressly
assert or imply Board authorization, including use of the Board
seal, of the use of materials reprinted or reproduced with Board
funds without express authorization by the Board or its
designee.

R277-115-4. Materials Developed or Distributed by LEAs
Using Public Education Funds.

A. If an LEA develops education materials with public
education funds, the LEA shall make the materials available to
Utah educators upon request at a cost not to exceed the LEA's
actual cost.

B. An LEA may request that the materials are attributed to

the LEA that developed the materials.

C. If a public education employee creates or develops
education materials as part of the employee's public education
employment, the materials are the property of the employer.
Sale or other use of the materials may not personally enrich the
public employee, consistent with Section 67-16-4(1)(c).

KEY: copyright, materials
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R277. Education, Administration.

R277-116. Utah State Board of Education Internal Audit
Procedure.

R277-116-1. Definitions.

A. "Appointing authority" means the Board.

B. "Audit" means internal reviews or analyses or a
combination of both of Utah State Board of Education
programs, activities and functions that may address one or more
of the following objectives:

(1) to verify the accuracy and reliability of USOE or Board
records;

(2) to assess compliance with management policies, plans,
procedures, and regulations;

(3) to assess compliance with applicable laws, rules and
regulations;

(4) to evaluate the efficient and effective use and
protection of Board, state, or federal resources; or

(5) to verify the appropriate protection of USOE assets;

(6) to review and evaluate internal controls over LEA and
USOE accounting systems, administrative systems, electronic
data processing systems, and all other major systems necessary
to ensure the fiscal and administrative accountability of LEAs
and the USOE.

C. "Audit Committee" means a standing committee
appointed by the Board which shall consist of all members of
the Finance Committee. The Chair of the Audit Committee
shall be either the Board Chair or Board Vice Chair.

D. "Board" means the Utah State Board of Education.

E. "Internal Auditor" means person or persons appointed
by the Superintendent with the consent of the Audit Committee
and the full Board to direct the internal audit function for the
Board and USOE.

F. "LEA," for purposes of this rule, means any local
education agency under the supervision of the Board including
any sub unit of school districts, Utah Schools for the Deaf and
the Blind, Utah State Office of Rehabilitation, charter schools,
regional service centers, area technology centers and vocational
programs.

G. "Superintendent" means the State Superintendent of
Public Instruction, who is the Agency Head within the meaning
of the Utah Internal Audit Act.

H. "Survey work" means an internal review of Board rules,
statutes, federal requirements and a limited sample of an LEA's
programs, activities or documentation that may give rise to or
refute the need for a more comprehensive audit. The preliminary
or limited information derived from survey work is a part of the
ongoing audit process and may be provided as a draft to the
Audit Committee, to the Board or to the Superintendent upon
request.

I. "USOE" means the Utah State Office of Education.

R277-116-2. Authority and Purpose.

A. This rule is authorized by Utah Constitution Article X,
Section 3 which vests general control and supervision of public
education in the Board, Section 53A-1-401(3) which allows the
Board to adopt rules in accordance with its responsibilities,
Section 53A-1-405 which makes the Board responsible for
verifying audits of local school districts, Section 53A-1-
402(1)(e) which directs the Board to develop rules and
minimum standards regarding cost effectiveness measures,
school budget formats and financial accounting requirements for
the local school districts, Section 53A-17a-147(2) which directs
the Board to assess the progress and effectiveness of local
school districts and programs funded under the Minimum
School Program and report its findings to the Legislature, and
by Section 631-5-101 through 401 which provides standards and
procedures for the Board, as the appointing authority for the
USOE, to establish an internal audit program.

B. The purpose of this rule is to outline the Board's criteria

and procedures for internal audits of programs under its
supervision.

R277-116-3. Audit Committee Responsibilities.

The Audit Committee shall:

A. determine the priority for survey work or audits to be
performed based on recommendations from the Internal
Auditor, Audit Committee requests or correspondence, other
Board member requests, or USOE staff recommendations;

B. consent to the appointment or removal of the Internal
Auditor.

C. review and approve the annual internal audit plan and
budget;

D. review internal and external audit reports, survey work,
follow-up reports, and quality assurance reviews of the Internal
Auditor;

E. meet at each regularly scheduled Board meeting with
the Internal Auditor to discuss ongoing audits, audit priorities
and progress, and other issues;

F. distribute drafts or preliminary versions of audits only
to Board members, as requested, or auditees. Internal audits
that have not been reviewed in final form by the Audit
Committee, the auditee, and the Board are drafts and, as such,
are not public records;

G. determine the distribution of audit findings in any or all
stages or reports to other Board members as well as to other
interested parties;

H. review the findings and recommendations of the
Internal Auditor and make recommendations for action on the
findings to the Board; and

I. evaluate the Internal Auditor at least annually in a
formal evaluation process.

R277-116-4.
Responsibilities.

A. The Internal Auditor shall work closely with and
receive regular supervision from the Superintendent.

B. The Internal Auditor shall report initially to the
Superintendent. Following the Superintendent's response, the
Internal Auditor reports to the Audit Committee and ultimately
to the Board.

C. The Internal Auditor's work shall be determined
primarily by arisk assessment developed by the Internal Auditor
and approved by the Audit Committee at least annually. The
risk assessment shall:

(1) consider public education programs for which the
Board has responsibility;

(2) consider and evaluate which public education
programs, activities or responsibilities are most critical to:

(a) student safety;

(b) student achievement;

(c) efficient management of public education resources;
and

(d) the priorities of public education as determined by the
Board.

D. The Internal Auditor shall meet with the Audit
Committee or the Board, at the direction of either, to inform
both the Audit Committee and the Board of progress on
assigned audits and any additional information or assignments
requested by the Audit Committee or the Board.

E. The Internal Auditor shall conduct audits as
recommended by the Audit Committee, and as directed by the
Board, including economy and efficiency audits, program
audits, and financial-related audits of any program, function,
LEA, or division under the Board's supervision, or as otherwise
directed by the Board.

F. The Internal Auditor shall immediately notify the Audit
Committee and the Board of any irregularity or serious
deficiency discovered in the audit process or of any impediment

Internal Auditor Authority and
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or conflict to accomplishing an audit as directed by the Board.

G. The Internal Auditor shall submit a written report to the
Audit Committee and the Board of each authorized audit within
a reasonable time after completion of the audit.

H. The Internal Auditor shall maintain the classification of
any public records consistent with Title 63G, Chapter 2,
Government Records Access and Management Act.

1. Audit Committee members, Board members and USOE
employees shall maintain information acquired in the audit
process in the strictest confidence consistent with the Public
Employees Ethics Act, Section 67-14-4.

J. The Internal Auditor shall have access to all records,
personnel, and physical materials relevant and necessary to
conduct audits of all programs and agencies supervised by the
Board. All public education entities shall cooperate fully with
Internal Auditor requests; The Internal Auditor is not required
to issue subpoenas or make GRAMA requests under Section
63G-2-202 to receive requested information from public
education entities.

R277-116-5. Audit Plans.

A. An audit plan shall be prepared by the Internal Auditor
and shall:

(1) be reviewed regularly by both the Superintendent and
the Audit Committee;

(2) identify the individual audits to be conducted during
each year;

(3) determine the adequacy and efficiency of the USOE's
internal monitoring and control of programs and personnel;

(4) identify the related resources to be devoted to each of
the respective audits; and

(5) ensure that audits that evaluate the efficient and
effective use of public education resources are adequately
represented in the plan.

B. The Internal Auditor shall submit the audit plan first to
the Superintendent for review, next to the Audit Committee for
review, modification, update, and approval. Each audit plan
shall expressly state an anticipated completion date.

C. The Internal Auditor shall:

(1) ensure that audits are conducted in accordance with
professional auditing standards such as those published by the
Institute of Internal Auditors, Inc., the American Institute of
Certified Public Accountants, and, when required by other law,
regulation, agreement, contract, or policy, in accordance with
Government Auditing Standards, issued by the Comptroller
General of the United States;

(a) all reports of audit findings issued by internal audit
staff shall include a statement that the audit was conducted
according to the appropriate standards;

(b) publicrelease of reports of audit findings shall comply
with the conditions specified by state laws and rules governing
the USOE.

(2) report concerns to the Audit Committee or the Board
that arise as the result of survey work or audits that necessitate
a direct review of the Superintendent's activities or actions;

(3) report significant audit matters that cannot be
appropriately addressed by the Audit Committee and the Board
to either the Office of Legislative Auditor General or the Office
of the State Auditor;

(4) report quarterly to the full Board those issues which
have the potential of opening up the Board, Superintendent, or
USOE to liability or litigation;

(5) conduct at least annually a risk assessment of the entire
public education system and report the findings to the Audit
Committee; and

(6) regularly attend all Board meetings.

KEY: educational administration
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R277. Education, Administration.
R277-400. School Emergency Response Plans.
R277-400-1. Definitions.

A. "Board" means the Utah State Board of Education.

B. "Emergency" means a natural or man-made disaster,
accident, act of war, or other circumstance which could
reasonably endanger the safety of school children or disrupt the
operation of the school.

C. "Emergency Preparedness Plan" means policies and
procedures developed to promote the safety and welfare of
students, protect school property, or regulate the operation of
schools during an emergency occurring within a school district
or a school.

D. "Emergency Response Plan" means a plan developed
by a school district or school to prepare and protect students and
staff in the event of school violence emergencies.

E. "LEA" means local education agency, including local
school boards/public school districts, charter schools, and, for
purposes of this rule, the Utah Schools for the Deaf and the
Blind.

R277-400-2. Authority and Purpose.

A. This rule is authorized under Utah Constitution Article
X Section 3 which vests general control and supervision of
public education in the Board, and Section 53A-1-401(3) which
allows the Board to adopt rules in accordance with its
responsibilities.

B. The purpose of this rule is to establish general criteria
for both Emergency Preparedness and Emergency Response
plans required of schools and school districts in the event of
natural disasters or school violence emergencies. This rule also
directs LEAs to develop prevention, intervention, and response
measures and to prepare staff and students to respond promptly
and appropriately to school violence emergencies.

R277-400-3.  Establishing School District Emergency
Preparedness and Emergency Response Plans.

A. By July 1 of each year, each LEA shall certify to the
Board that the LEA emergency preparedness and emergency
response plan has been practiced at the school level, presented
to and reviewed by its teachers, administrators, students and
their parents, local law enforcement, and public safety
representatives consistent with Section 53A-3-402(18).

B. As a part of an LEA's annual application for state or
federal Safe and Drug Free School funds, the LEA shall
reference its Emergency Response plan.

C. The plan(s) shall be designed to meet individual school
needs and features. A school district may direct schools within
the school district to develop and implement individual plans.

D. The LEA shall appoint a committee to prepare plan(s)
or modify existing plan(s) to satisfy this rule. The committee
shall consist of appropriate school and community
representatives which may include school and school district
administrators, teachers, parents, community and municipal
governmental officers, and fire and law enforcement personnel.
Governmental agencies and bodies vested with responsibility for
directing and coordinating emergency services on local and state
levels shall be included on the committee.

E. The LEA shall appoint appropriate persons at least once
every three years to review the plan(s).

F. The Board shall develop Emergency Response plan
models under Section 53A-3-402(18)(d).

R277-400-4. Notice and Preparation.

A. A copy of the plan(s) for each school within a school
district shall be filed in the LEA superintendent's or charter
school director's office.

B. At the beginning of each school year, parents and staff
shall receive a written notice of relevant sections of school

district and school plans which are applicable to that school.

C. Each school shall designate an Emergency
Preparedness/Emergency Response week prior to April 30 of
each school year. Community, student, teacher awareness, or
training, such as those outlined in R277-400-7 and 8, would be
appropriate activities offered during the week.

R277-400-5. Plan(s) Content--Educational Services and
Student Supervision.

The plan shall contain measures which assure that, during
an emergency, school children receive reasonably adequate
educational services and supervision during school hours.

A. Evacuation procedures shall assure reasonable care and
supervision of children until responsibility has been
affirmatively assumed by another responsible party.

B. Release of a child below ninth grade at other than
regularly scheduled hours is prohibited unless the parent or
another responsible person has been notified and has assumed
responsibility for the child. An older child may be released
without such notification if a school official determines that the
child is reasonably responsible and notification is not
practicable.

C. LEAs shall, to the extent reasonably possible, provide
educational services to school children whose regular school
program has been disrupted by an extended emergency.

R277-400-6. Emergency Preparedness Training.

The plan shall contain measures which assure that school
children receive emergency preparedness training.

A. School children shall be provided with training
appropriate to their ages in rescue techniques, first aid, safety
measures appropriate for specific emergencies, and other
emergency skills.

B. Fire drills:

(1) During each school year, elementary schools shall
conduct fire drills at least once each month during school
sessions.

(2) A fire drill in secondary schools shall be conducted at
least every two months, for a total of four fire drills during the
nine month school year.

(3) The first fire drill shall be conducted within the first 10
days of the school year for both elementary and secondary
schools.

(4) Required emergency evacuation drills may be
substituted every other time by a security or safety drill to
include:

(a) shelter in place;

(b) earthquake drill; or

(c) lock down for violence.

(5) The routine emergency evacuation drill, for fire, shall
be conducted at least every other evacuation drill.

(6) Fire drills shall include the complete evacuation of all
persons from the school building or portion thereof used for
educational purposes. An exception may be made for the staff
member responsible for notifying the local fire department and
handling emergency communications.

(7) When required by the local fire chief, the local fire
department shall be notified prior to each drill.

(8) When a fire alarm system is provided, fire drills shall
be initiated by activation of the fire alarm system.

C. Schools shall hold at least one drill for other
emergencies during the school year.

D. Schools that include both elementary and secondary
grades in the school shall comply, at a minimum, with the
elementary emergency drill requirements.

E. Resources and materials available for training shall be
identified in the plan.

R277-400-7. Emergency Response Training.
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A. Each LEA shall provide an annual training for school
district and school building staff on employees roles,
responsibilities and priorities in the emergency response plan.

B. LEAs shall require schools to conduct at least one
annual drill for school violence emergencies.

C. LEAs shall require schools to review existing security
measures and procedures within their schools and make
adjustments as needs demonstrate and funds are available.

D. LEAs shall develop standards and protections to the
extent practicable for participants and attendees at school-
related activities, with special attention to those off school
property.

E. School districts and schools shall coordinate with local
law enforcement and other public safety representatives in
appropriate drills for school safety emergencies.

R277-400-8. Prevention and Intervention.

A. LEAs shall provide schools, as part of their regular
curriculum, comprehensive violence prevention and intervention
strategies such as resource lessons and materials on anger
management, conflict resolution, and respect for diversity and
other cultures.

B. As part of the violence prevention and intervention
strategies, schools may provide age-appropriate instruction on
firearm safety (not use) including appropriate steps to take if a
student sees a firearm or facsimile in school.

C. LEAs shall also develop, to the extent resources permit,
student assistance programs such as care teams, school
intervention programs, and interagency case management teams.

D. In developing student assistance programs, LEAs are
encouraged to coordinate with and seek support from other state
agencies and the Utah State Office of Education.

R277-400-9. Cooperation With Governmental Entities.

A. As appropriate, an LEA may enter into cooperative
agreements with other governmental entities to assure proper
coordination and support during emergencies.

B. LEAs shall cooperate with other governmental entities,
as reasonably feasible, to provide emergency relief services.
The plan(s) shall contain procedures for assessing and providing
school facilities, equipment, and personnel to meet public
emergency needs.

C. The plan(s) developed under R277-400-5 shall
delineate communication channels and lines of authority within
the LEA, city, county, and state.

(1) the Board, through its superintendent, is the chief
officer for emergencies involving more than one LEA, or for
state or federal assistance;

(2) the local board, through its superintendent, is the chief
officer for school district emergencies;

(3) the local charter school board through its director is the
chief officer for local charter school emergencies;

(4) In the event of an emergency, school personnel shall
maintain control of public school students and facilities during
the regular school day or until students are released to a parent
or legal guardian.

R277-400-10. Fiscal Procedures.

The plan(s) under R277-400-5 shall address procedures for
recording LEA funds expected for emergencies, for assessing
and repairing damage, and for seeking reimbursement for
emergency expenditures.

KEY: emergency preparedness, disasters, safety, safety
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R277. Education, Administration.
R277-410. Accreditation of Schools.
R277-410-1. Definitions.

A. "Accreditation" means the formal process for internal
and external review and approval under the Standards for the
Northwest Accreditation Commission, a division of Advance
Education Inc., (AdvancED).

B. "AdvancED" means the provider of accreditation
services based on standards, student performance and
stakeholder involvement and is a nonprofit resource offering
school improvement and accreditation services to education
providers.

C. "Board" means the Utah State Board of Education.

D. "Elementary school" for the purpose of this rule means
grades no higher than grade 6.

E. "Junior high school" for purposes of this rule means
grades 7 through 9.

F. "Middle school" for the purpose of this rule means
grades no lower than grade 5 and no higher than grade 8 in any
combination.

G. "Northwest" means the Northwest Accreditation
Commission, the regional accrediting association of which Utah
is a member. Northwest is an accreditation division of
AdvancED.

H. "Secondary school" for the purpose of this rule means
aschool that includes grades 9-12 that offers credits toward high
school graduation or diplomas or both in whatever kind of
school the grade levels exist.

1. "State Council" means the State Accreditation Council,
which is composed of 15- 20 public school administrators,
school district personnel, private and special purpose school
representatives, and USOE personnel. The members are
selected to provide statewide representation and volunteer their
time and service.

J. "USOE" means the Utah State Office of Education.

R277-410-2. Authority and Purpose.

A. This rule is authorized under Utah Constitution Article
X, Section 3 which vests general control and supervision of
public education in the Board, by Section 53A-1-402(1)(c)(i)
which directs the Board to adopt rules for school accreditation,
and Section 53A-1-401(3) which allows the Board to adopt
rules in accordance with its responsibilities.

B. The purpose of this rule is to specify accreditation
procedures and responsibility for public schools for which
accreditation is required or sought voluntarily and for nonpublic
schools which voluntarily request AdvancED Northwest
accreditation.

R277-410-3. Accreditation of Public Schools.

A. The USOE has responsibility to facilitate accreditation
by the Board for Utah public schools. The Board is not
responsible for the accreditation of nonpublic schools, including
private, parochial, or other independent schools.

B. Utah public secondary schools, as defined in R277-410-
1H, and all charter schools, consistent with R277-481-3A(2),
shall be members of AdvancED Northwest and be accredited by
AdvancED Northwest.

C. Utah public elementary and middle schools that desire
accreditation shall be members of AdvancED Northwest and
meet the requirements of R277-410-5 and R277-410-6.
AdvancED Northwest accreditation is optional for Utah
elementary and middle schools.

D. All AdvancED Northwest accredited schools shall
complete and file reports in accordance with AdvancED
Northwest protocols.

E. Ifaschool includes grade levels for which accreditation
is both mandatory and optional, the school shall be accredited
in its entirety.

R277-410-4. Accreditation Status; Reports.

A. The Board accepts the AdvancED Northwest Standards
for Quality Schools as the basis for its accreditation standards
for school accreditation.

B. The Board requires Utah public schools seeking
accreditation to satisfy additional specific Utah assurances in
addition to required AdvancED Northwest standards.

C. A school shall complete reports as required by
AdvancED Northwest and submit the report to the appropriate
recipients.

D. A school shall have a complete school evaluation and
site visit at least once every five years to maintain its
accreditation.

E. The USOE may require on-site visits as often as
necessary when it receives notice of accreditation problems, as
determined by the USOE, AdvancED Northwest, or its State
Council.

F. The school's accreditation status is recommended by the
State Council following a review of the report of the school's
External Review. Final approval of the status is determined by
the AdvancED Commission and approved by the Board.

R277-410-5. Accreditation Procedures.

A. The evaluation of secondary schools for the purpose of
accreditation is a cooperative activity in which the school, the
school district, the USOE, and AdvancED Northwest share
responsibilities. A school's internal review, development, and
implementation of a school improvement plan are crucial steps
toward accreditation.

B. A school seeking AdvancED Northwest accreditation
for the first time shall submit a membership application to
AdvancED. The accepted application shall be forwarded to the
AdvancED State Director.

(1) Following a visit by at least two qualified educators
verifying a school's compliance with accreditation standards and
approval by the AdvancED Commission, the school shall then
receive accreditation.

C. AdvancED Northwest accredited schools shall be
subject to:

(1) compliance with AdvancED Northwest membership
requirements;

(2) satisfactory review by the State Council, AdvancED
Northwest Commission and Board approval;

(3) a site visit at least every five years by an external
review team to review the internal review materials, visit
classes, and talk with staff and students as follows:

(a) The external review team shall present its finding in the
form of a written report in a timely manner. The report shall be
provided to the school, school district superintendent or local
charter board chair, and other appropriate parties.

(b) AdvancED staff shall review the external review team
report, consult with the State Council and the AdvancED
Commission shall grant accreditation status if appropriate.

D. Following review and acceptance, accreditation
external review team reports are public information and are
available upon request.

R277-410-6. Elementary School Accreditation.

A. Elementary schools desiring accreditation shall be
members of AdvancED Northwest and meet the standards
required for such accreditation as outlined in this rule.

B. The accreditation of Utah elementary schools is
optional; interested elementary schools may apply to AdvancED
Northwest for accreditation.

C. Accreditation shall take place under the direction of
AdvancED Northwest.

R277-410-7. Junior High and Middle School Accreditation.
A. Junior high and middle schools desiring accreditation
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shall be members of AdvancED Northwest and meet the
standards required for such accreditation as outlined in this rule.

B. The accreditation of Utah middle schools is optional;
interested middle schools may apply to AdvancED Northwest
for accreditation.

C. Public junior high and middle schools that include
grade 9 shall be members of AdvancED Northwest and be
visited and assigned status by Advanced Northwest.

D. The AdvancED Northwest accreditation standards
provided in this rule are applicable to junior high and middle
schools in their entirety if the schools include grade 9 consistent
with R277-410-6C.

R277-410-8. Board Accreditation Standards.

A. Board accreditation standards include AdvancED
Standards for Quality Schools and Utah-specific requirements.
Each standard requires the school to respond to a series of
indicator statements and provide evidence of compliance as
directed.

B. AdvancED Standards for Quality Schools.

(1) Purpose and Direction

(2) Governance and Leadership

(3) Teaching and Assessing for Learning

(4) Resources and Support Systems

(5) Using Results for Continuous Improvement

C. Utah-specific assurances include essential information
sought from schools to demonstrate alignment with Utah law
and Board rules. Utah-specific assurances are available fromthe
USOE Teaching and Learning Section.

R277-410-9. Transfer or Acceptance of Credit.

A. Utah public schools shall accept transfer credits from
accredited secondary schools consistent with R277-705-3.

B. Utah public schools may accept transfer credits from
other credit sources consistent with R277-705-3.

KEY: accreditation, public schools, nonpublic schools
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R277. Education, Administration.
R277-419. Pupil Accounting.
R277-419-1. Definitions.

A. "Aggregate Membership" means the sum of all days in
membership during a school year for the student, program,
school, LEA, or state.

B. "Board" means the Utah State Board of Education.

C. "Charter school" means a school that is authorized and
operated under Sections 53A-1a-501.6, 53A-1a-515 and 53A-
1a-501.3.

D. "Compulsory school age" means:

(1) aperson who is at least five years old and no more than
17 years old on or before September 1;

(2) with respect to special education, a person who is at
least three years old and no more than 21 years old on or before
September 1;

(3) withrespect to YIC, a person who is at least five years
old and no more than 21 years old on or before September 1.

E. "Data Clearinghouse" means the electronic data
collection system used by the USOE to collect information
required by law from LEAs about individual students at certain
points throughout the school year to support the allocation of
funds and accountability reporting.

F. "Electronic high school" means a rigorous program
offering 9-12 grade level courses delivered over the Internet and
coordinated by the USOE.

G. '"Influenza pandemic (pandemic)" means a global
outbreak of serious illness in people. It may be caused by a
strain of influenza that most people have no natural immunity to
and that is easily spread from person to person.

H. "ISI-1" means a student who receives 1 to 59 minutes
of YIC related services during a typical school day.

I. "ISI-2" means a student who receives 60 to 179 minutes
of YIC related services during a typical school day.

J. "LEA" means a local education agency, including local
school boards/public school districts and charter schools.

K. "Membership" means a public school student is on the
current roll of a public school class or public school as of a
given date:

(1) A student is a member of a class or school from the
date of entrance at the school and is placed on the current roll
until official removal from the class or school due to the student
having left the school.

(2) Removal from the roll does not mean that the LEA
should delete the student's record, only that the student should
no longer be counted in membership.

L. "Minimum School Program (MSP)" means public
school programs for kindergarten, elementary, and secondary
schools described in Section 53A-17a-103(5).

M. "Private school" means an educational institution that
is not a charter school but is owned or operated by a private
person, firm, association, organization, or corporation, rather
than subject to governance by the Board consistent with the
Utah Constitution.

N. "Program" means an institution within a larger
education entity that is designed to accomplish a predetermined
curricular objective or set of objectives.

O. "Resource" means a student who receives 1 to 179
minutes of special education services during a typical school day
consistent with the student's IEP provided for under the
Individuals with Disabilities Education Act (IDEA), 20 U.S.C.
Sec. 1400 et seq., amended in 2004.

P. "Retained senior" means a student beyond the general
compulsory education age who is authorized at the discretion of
the LEA to remain in enrollment as a high school senior in the
year(s) after the cohort has graduated due to:

(1) sickness;

(2) hospitalization;

(3) pending court investigation or action or both; or

(4) other extenuating circumstances beyond the control of
the student.

Q. "S1" means the record maintained by the USOE
containing individual student demographic and school
membership data in a Data Clearinghouse file.

R. "S2" means the record maintained by the USOE
containing individual student data related to participation in a
special education program in a Data Clearinghouse file.

S. "S3" means the record maintained by the USOE
containing individual student data related to participation in a
YIC program in a Data Clearinghouse file.

T. "School" means an educational entity governed by an
LEA that is supported with public funds, includes enrolled or
prospectively enrolled full-time students, employs licensed
educators as instructors that provide instruction consistent with
R277-502-5, has one or more assigned administrators, is
accredited consistent with R277-410-3, and administers
required statewide assessments to its students.

U. "School day" means:

(1) a minimum of two hours per day per session in
kindergarten and a minimum of four hours per day in grades one
through twelve, subject to the following constraints:

(2)(a) All school day calculations shall exclude lunch
periods and pass time between classes but may include recess
periods that include organization or instruction from school
staff.

(b) Each day that satisfies hourly instruction time shall
count as a school day, regardless of the number or length of
class periods or whether or not particular classes meet.

V. "School membership" means membership other than in
a special education or YIC program in the context of the Data
Clearinghouse.

W. "School of enrollment" means the school where a
student takes a majority of his classes; the school designated to
receive the student's weighted pupil unit.

X. "School year" means the 12 month period from July 1
through June 30.

Y. "Self-contained" means a public school student with an
IEP or YIC, who receives 180 minutes or more of special
education or YIC related services during a typical school day.

Z. "Self-Contained Resource Attendance Management
(SCRAM)" means a record that tracks the aggregate
membership of public school special education students for state
funding purposes.

AA. "SSID" means Statewide Student Identifier.

BB. "UCAT" means any public institution of higher
education affiliated with the Utah College of Applied
Technology.

CC. "Unexcused absence" means an absence charged to a
student when the student was not physically present at school at
any of the times attendance checks were made in accordance
with Section R277-419-4B(3) and the student's absence could
not be accounted for by evidence of a legitimate or valid excuse
in accordance with local board policy on truancy as defined in
Section 53A-11-101.

DD. "USOE" means the Utah State Office of Education.

EE. "Virtual education" means the use of information and
communication technologies to offer educational opportunities
to students in a manner that transcends traditional limitations of
time and space with respect to their relationships with teachers,
peers, and instructional materials.

FF. "Year End upload" means the Data Clearinghouse file
due annually by July 15 from school districts and charter
schools to the USOE for the prior school year.

GG. "Youth in Custody (YIC)" means a person under the
age of 21 who is:

(1) in the custody of the Department of Human Services;

(2) in the custody of an equivalent agency of a Native
American tribe recognized by the United States Bureau of
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Indian Affairs and whose custodial parent or legal guardian
resides within the state; or
(3) being held in a juvenile detention facility.

R277-419-2. Authority and Purpose.

A. This rule is authorized under Utah Constitution Article
X, Section 3 which vests general control and supervision over
public education in the State Board of Education, by Section
53A-1-401(3) which allows the Board to make rules in
accordance with its responsibilities, Section 53A-1-402(1)(e)
which directs the Board to establish rules and standards
regarding cost-effectiveness, school budget formats and
financial, statistical, and student accounting requirements, and
Section 53A-1-404(2) which directs that local school board
auditing standards shall include financial accounting and student
accounting. This rule is further authorized by Section 53A-1-
301(3)(d) which directs the Superintendent to present to the
Governor and the Legislature data on the funds allocated to
school districts, and Section 53A-3-404 which requires annual
financial reports from all school districts.

B. The purpose of this rule is to specify pupil accounting
procedures used in apportioning and distributing state funds for
education.

R277-419-3. Schools and Programs.

A. Schools

1) Each school shall receive the appropriate
accountability reports from the USOE and other state-mandated
reports for the school type and grade range; and

(2) All schools shall submit a Clearinghouse report; and

(3) All schools shall employ at least one licensed educator
and one administrator.

B. Programs

(1) Students who are enrolled in a program shall remain
members of a public school; and

(2) Programs shall not receive separate accountability and
other state-mandated reports from the USOE; and

(3) Students reported under a program shall be included in
WPU and student enrollment calculations of a school of
enrollment; and

(4) Courses taught at programs shall be credited to the
appropriate school of enrollment.

C. Private school or program

(1) Private schools or programs shall not be required to
submit data to the USOE; and

(2) Private schools or programs shall not receive annual
accountability reports.

R277-419-4. Minimum School Days, LEA Records, and
Audits.

A. Minimum standards for school days

(1) LEAs shall conduct school for at least 990 instructional
hours and 180 school days each school year; exceptions to the
number of school days for individual students and schools are
provided for in R277-419-8.

(2) The required school days and hours may be offered at
any time during the school year, consistent with the law.

(3) Health Department Emergency or Pandemic

(a) The Board may waive the school day and hour
requirement, following a vote of Board members, pursuant to a
directive from the Utah State Health Department or a local
health department, that results in the closure of a school in the
event of a pandemic or other public health emergency.

(b) Inthe event that the Board is unable to meet in a timely
manner, the State Superintendent of Public Instruction may
issue a waiver following consultation with a majority of Board
members.

(c) The waiver may be for a designated time period and for
specific areas, school districts, or schools in the state, as

determined by the health department directive.

(d) The waiver may allow for school districts to continue
to receive state funds for pupil services and reimbursements.

(e) The waiver by the Board or State Superintendent of
Public Instruction shall direct school districts to provide as
much notice to students and parents of the suspension of school
services, as is reasonably possible.

(f) The waiver shall direct school districts to comply with
health department directives, but to continue to provide any
services to students that are not inconsistent with the directive.

(g) The Board may encourage school districts to provide
electronic or distance learning services to affected students for
the period of the pandemic or other public health emergency to
the extent of personnel and funds available.

(4) Minimum standards shall apply to all public schools in
all settings unless Utah law or this rule provides for specific
exceptions. Local boards are encouraged to provide adequate
school days and hours in the school district's yearly calendar to
avoid the necessity of a waiver request except in the most
extreme circumstances.

B. Official records

(1) To determine student membership, LEAs shall ensure
that records of daily student attendance are maintained in each
school which clearly and accurately show for each student the:

(a) entry date;

(b) exit date;

(c) exit or high school completion status;

(d) whether or not an absence was excused,;

(e) disability status (resource or self-contained, if
applicable); and

() YIC status (ISI-1, ISI-2 or self-contained, if
applicable).

(2)(a) Computerized or manually produced records for
Career and Technical Education (CTE) programs shall be kept
by teacher, class and Classification of Instructional Program
(CIP) code.

(b) These records shall clearly and accurately show for
each student in a CTE class the:

(i) entry date;

(ii) exit date; and

(iii) excused or unexcused status of absence.

(3) A minimum of one attendance check shall be made by
each public school each school day.

C. Dueto school activities requiring schedule and program
modification during the first days and last days of the school
year:

(1) For the first five school days, an LEA may report
aggregate days of membership equal to the number recorded for
the second five-day period of the school year.

(2) For the last five-day period, an LEA may report
aggregate days of membership equal to the number recorded for
the immediately preceding five-day period.

(3) Schools shall continue instructional activities
throughout required calendared instruction days.

D. Audits

(1) An independent auditor shall be employed under
contract by each LEA to audit its student accounting records
annually and report the findings to the LEA board of education
and to the Finance and Statistics Section of the USOE;

(2) Reporting dates, forms, and procedures are found in
the State of Utah Legal Compliance Audit Guide, provided to
LEAs by the USOE in cooperation with the State Auditor's
Office and published under the heading of APP C-5;

(3) The USOE shall review student membership and fall
enrollment audits as they relate to the allocation of state funds
in accordance with the policies and procedures established in
R277-484-7 and 8 and may periodically or for cause review
LEA records and practices for compliance with the laws and this
rule.
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R277-419-5. Student Membership.

A. Eligibility

(1) In order to generate membership for funding through
the MSP for any clock hour of instruction on any school day, a
student shall:

(a) nothave previously earned a basic high school diploma
or certificate of completion;

(b) notbe enrolled in a YIC program with a YIC time code
other than ISI-1 or ISI-2;

(c) notbe enrolled in a regional applied technology college
created under Title 53B, Chapter 2a, Utah College of Applied
Technology;

(d) not have unexcused absences on all of the prior ten
consecutive school days;

(e) be aresident of Utah as defined under Sections 53A-2-
201 through 213;

(f) be of compulsory school age or a retained senior;

(g)(i) be expected to attend a regular learning facility
operated or recognized by the LEA on each regularly scheduled
school day; or

(ii) have direct instructional contact with a licensed
educator provided by the LEA at an LEA-sponsored center for
tutorial assistance or at the student's place of residence or
convalescence for at least 120 minutes each week during an
expected period of absence, if physically excused from such a
facility for an extended period of time, due to:

(A) injury, illness, surgery, suspension, pregnancy,
pending court investigation or action; or

(B) an LEA determination that home instruction is
necessary.

(2) Students may generate MSP funding by participation
in an LEA-sponsored or LEA-supported virtual education
program other than the Utah Electronic High School that is
consistent with the student's SEOP, has been approved by the
student's counselor, and includes regular face-to-face instruction
or facilitation by a designated employee of the LEA.

B. Reporting

(1) LEAs shall report aggregate membership for each
student via the School Membership field in the S1 record and
special education membership in the SCRAM Membership field
in the S2 record and YIC membership in the S3 record of the
Year End upload of the Data Clearinghouse file.

(2) Inthe Data Clearinghouse, aggregate membership shall
be expressed in days.

C. Calculations

(1) If a student was enrolled for only part of the school day
or only part of the school year, the student's membership shall
be prorated according to the number of hours, periods or credits
for which the student actually was enrolled in relation to the
number of hours, periods or credits for which a full-time student
normally would have been enrolled. For example:

(a) Ifthe student was enrolled for 4 periods each day in a
7 period school day for all 180 school days, the student's
aggregate membership would be 4/7 of 180 days or 103 days.

(b) If the student was enrolled for 7 periods each day in a
7 period school day for 103 school days, the student's
membership would also be 103 days.

(2) For students in grades 2 through 12, days in
membership shall be calculated by the LEA using a method
equivalent to the following: total clock hours of instruction for
which the student was enrolled during the school year divided
by 990 hours and then multiplied by 180 days and finally
rounded up to the nearest whole day. For example, if a student
was enrolled for only 900 hours during the school year, the
student's aggregate membership would be (900/990)*180, and
the LEA would report 164 days.

(3) For students in grade 1, the first term of the formula
shall be adjusted to use 810 hours as the denominator.

(4) For students in kindergarten, the first term of the

formula shall be adjusted to use 450 hours as the denominator.

D. Constraints

(1) The sum of regular plus self-contained special
education and self-contained YIC membership days may not
exceed 180 days;

(2) The sum of regular and resource special education
membership days may not exceed 360 days;

(3) The sum of regular, ISI-1 and ISI-2 YIC membership
days may not exceed 360 days.

E. Exceptions

LEAs may also count a student in membership for the
equivalent in hours of up to:

(1) one period each school day, if the student has been:

(a) released by school upon parent's request during the
school day for religious instruction or individual learning
activity consistent with the student's SEOP; or

(b) exempted from school attendance under 53A-11-102
for home schooling and participates in one or more
extracurricular activities under R277-438;

(2) all periods each school day, if the student is enrolled
in:

(a) aconcurrent enrollment program that satisfies all the
criteria of R277-713;

(b) a private school without religious affiliation under a
contract initiated by an LEA which directs that the instruction
be paid by public funds. Contracts shall be approved by the
LEA board in an open meeting.

(c) a foreign exchange student program under 53A-2-
206(8).

(d) Electronic High School courses for credit which meet
curriculum requirements, consistent with the student's SEOP
and following written school counselor approval.

(e) aschool operated by an LEA under a Utah Schools for
the Deaf and the Blind IEP:

(i) students may only be counted in (S1) membership and
shall not have an S2 record;

(i1) the S2 record for these students shall only be submitted
by the Utah Schools for the Deaf and the Blind.

R277-419-6. High School Completion Status.

A. The final status of all students who enter high school
(grades 10-12) shall be accounted for, whether they graduate or
leave high school for other reasons. LEAs shall use the
following decision rules to indicate the high school completion
or exit status of each student who leaves the Utah public
education system:

(1) Graduates are students who earn a basic high school
diploma by satisfying one of the options consistent with R277-
705-4B or out-of-school youths of school age who complete
adult education secondary diploma requirements consistent with
R277-733.

(2) Other students are completers who have not satisfied
Utah's requirements for graduation but who:

(a) shall be in membership in twelfth grade on the last day
of the school year; and

(b) meet any additional criteria established by the LEA
consistent with its authority under R277-705-4C; or

(c) meet any criteria established for special education
students under Utah State Board of Education Special
Education Rules, Revised, August 2007, and available from the
USOE, and R277-700-8E; or

(d) pass a General Educational Development (GED) test
with a designated score.

(3) Continuing students are students who:

(a) transfer to higher education, without first obtaining a
diploma; or

(b) transfer to the Utah Center for Assistive Technology
(UCAT) without first obtaining a diploma; or

(c) age out of special education.
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(4) Dropouts are students who have no legitimate reason
for departure or absence from school or who:

(a) withdraw due to a situation so serious that educational
services cannot be continued even under the conditions of
R277-419-5A(1)(f)(ii); or

(b) are expelled and do not re-enroll in another public
education institution; or

(c) transfer to adult education.

(5) Students shall be excluded from the cohort calculation
if they:

(a) transfer out of state, out of the country, to a private
school, or to home schooling; or

(b) are U.S. citizens who enrolled in another country as a
foreign exchange student; or

(c) are non-U.S. citizens who enrolled in a Utah public
school as a foreign exchange student under Section 53A-2-206
in which case they shall be identified by resident status (J for
those with a J-1 visa, F for all others), not by an exit code; or

(d) died.

B. LEAs shall report the high school completion status or
exit code of each student to the USOE as specified in Data
Clearinghouse documentation.

C. The USOE shall report a graduation rate for each
school, LEA, and the state.

(1) The four-year cohort rate shall be reported on the
annual state reports.

(2) The three-year cohort graduation rate shall be reported
separately for high schools on the official state graduation
report.

R277-419-7. Student Identification and Tracking.

A. Pursuant to Section 53A-1-603.5, LEAs shall:

(1) use the SSID system maintained by the USOE to assign
every student enrolled in a program under the direction of the
Board or in a program or a school that is supported by public
school funding a unique student identifier.

(a) The number shall be assigned to a student upon
enrollment into a public school program or a public school-
funded program.

(b) The number shall not be the student's social security
number or contain any personally identifiable information about
the student.

(2) display the SSID on student transcripts exchanged with
LEAs and Utah public institutions of higher education.

B(1) LEAs shall require all students to provide their legal
first, middle, and last names at the time of registration to ensure
that the correct SSID follows students who transfer among
LEAs.

(2)(a) Names shall be transcribed from the student's birth
certificate or other reliable proof of the student's identity and
age, consistent with Section 53A-11-503;

(b) The direct transcription of student names from birth
certificates or other reliable proof of student identity and age
shall be the student's legal name for purposes of maintaining
school records; and

(c) Schools or school districts may modify the order of
student names, provide for nicknames, or allow for different
surnames, consistent with court documents or parent
preferences, so long as legal names are maintained on student
records and used in transmitting student information to the
USOE.

C. The USOE and LEAs shall track students and maintain
data using students' legal names.

D. If there is a compelling need to protect a student by
using an alias, the LEA should exercise discretion in recording
the name of the student.

R277-419-8. Variances.
A. An exception for school attendance for public school

students may be made at the discretion of the local board, in the
length of the school day or year, for students with compelling
circumstances. The time an excepted student is required to
attend school shall be established by the student's IEP or SEOP.

B. Emergency/activity/weather-related exigency time shall
be planned for in an LEA's annual calendaring. If school is
closed for any reason, the instructional time missed shall be
made up under the emergency/activity time as part of the
minimum required time to qualify for full MSP funding.

C. Staff Planning, Professional Development, Student
Assessment Time, and Parent-Teacher and Student Education
Plan (SEP) Conferences.

(1) To provide planning and professional development
time for staff, LEAs may hold school longer some days of the
week and shorter other days so long as minimum school day
requirements, as provided for in R277-419-1U, are satisfied.

(2) Schools may conduct parent-teacher and student
education plan conferences during the school day.

(3) Such conferences may only be held for a total of the
equivalent of three full school days or a maximum of 16.5 hours
for the school year. Student membership for professional
development or parent-teacher conference days shall be counted
as that of the previous school day.

(4) LEAs may designate no more than 12 instructional
days at the beginning of the school year or at the end of the
school year or both for the assessment of students entering or
completing kindergarten. Ifinstruction days are designated for
kindergarten assessment:

(a) the days shall be designated by the LEA board in an
open meeting;

(b) adequate notice and explanation shall be provided to
kindergarten parents well in advance of the assessment period;

(c) assessment shall be conducted by qualified school
employees consistent with Section 53A-3-410; and

(d) assessment time per student shall be adequate to justify
the forfeited instruction time.

(5) The final decision and approval regarding planning
time, parent-teacher and SEP conferences rests with the local
board of education, consistent with Utah law and Board
administrative rules.

(6) Total instructional time and school calendars shall be
approved by local boards in an open meeting.

D. A school using a modified 45-day 15-day year round
schedule initiated prior to July 1, 1995 shall be considered to be
in compliance with this rule if a school's schedule includes a
minimum of 990 hours of instruction time in a minimum of 172
days.

KEY: education finance, school enrollment
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R277. Education, Administration. KEY: education finance

R277-420. Aiding Financially Distressed School Districts. June 7, 2012 53A-19-105

R277-420-1. Definitions. Notice of Continuation September 14, 2012 53A-1-401(3)
A. "Board" means the Utah State Board of Education. 53A-19-103

B. "Interfund transfer" means a transaction which
withdraws money from one fund and places it in another without
recourse. Interfund transfers are regulated by statute and Board
rules. Interfund transfers do not include interfund loans in
which money is temporarily withdrawn from a fund with full
obligation for repayment during the fiscal year.

C. "School district," for purposes of this rule, means
school district under the direction of the local board of
education.

D. "State Superintendent" means the State Superintendent
of Public Instruction.

E. "USOE" means the Utah State Office of Education.

F. "Without recourse" means there is no obligation to
return withdrawn money to the fund from which it was
transferred.

R277-420-2. Authority and Purpose.

A. This rule is authorized by Section 53A-19-105(5)
which requires the Board to develop standards for defining and
aiding financially distressed school districts, and Section 53A-1-
401(3) which permits the Board to adopt rules in accordance
with its responsibilities.

B. The purpose of this rule is to specify the eligibility
requirements for and the procedures for nonrecurring or
nonroutine interfund transfers for financially distressed school
districts.

R277-420-3. Eligibility.

To qualify as a financially distressed school district, a
school district shall meet all of the following requirements:

A. Have a deficit of three percent or more in its year end
unappropriated maintenance and operation fund balance
following a reduction for any amount in an undistributed
reserve.

B. Be unable to meet its financial obligations in a timely
manner.

C. Be unable to reduce the maintenance and operation
deficit by twenty-five percent in its budget for the next year.

D. Have made reasonable, local efforts to eliminate the
deficit.

E. Be financially incapable of meeting statewide
educational standards adopted by the Board.

F. Have a deficit resulting from circumstances not subject
to administrative decisions. This judgment shall be made
following an on-site visit and consultation with the school
district and local school board by USOE staff.

R277-420-4. Procedures for Making Interfund Transfers.

A. A local school board applying to qualify for an
interfund transfer under this rule shall request that the USOE
visit the school district, conduct an audit, and assist the local
school board and district staff in developing a plan to eliminate
the deficit.

B. The school district shall meet the -eligibility
requirements of R277-420-3 and be approved as a financially
distressed school district by the Board or its designee.

C. A school district designated as financially distressed
may make nonrecurring or nonroutine interfund transfers to the
maintenance and operation fund upon the approval of the Board
or its designee.

D. The interfund transfer shall be established by the school
district under the direction of the local school board in an
undistributed reserve account consistent with Section 53A-19-
103.
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R277. Education, Administration.
R277-423. Delivery of Flow Through Money.
R277-423-1. Definitions.

A. "State-supported minimum school program" means
school programs for kindergarten, elementary, and high schools
which may be operated and maintained for the total of costs set
by the Legislature annually.

B. "Bank transfer" means a monthly deposit of money to
each school district's or charter school's bank as authorized by
the USOE via the State Treasurer and agent bank.

C. "USOE" means the Utah State Office of Education.

D. "Board" means the Utah State Board of Education.

E. "Flow through money" means state funds appropriated
under the state-supported minimum school program and federal
funds, both of which are administered by the Board and
disbursed to individual school districts and charter schools.

R277-423-2. Authority and Purpose.

A. This rule is authorized by Article X, Section 3 of the
Utah Constitution which vests general control and supervision
of public education in the Board, Section 53A-1-402(1) which
directs the Board to establish rules for the minimum school
program, and Section 53A-1-401(3) which allows the Board to
adopt rules in accordance with its responsibilities.

B. The purpose of this rule is to describe the process
whereby flow through money is disbursed to school districts and
charter schools.

R277-423-3. Procedures.

A. An estimate of the amount of each school district's and
charter school's share of state funds appropriated for the state-
supported minimum school program is made by the USOE
annually before June 30. The estimate shall indicate, for each
district and charter school, its estimated number of units and the
cost of its state-supported minimum school programs. One-
twelfth of the district's and charter school's share of the state
funds constitutes monthly payments. The estimates are revised
periodically to accurately represent one-twelfth of the district's
and charter school's share of the state funds. A final statement
is made with districts and charter schools following the end of
the fiscal year.

B. State and federal funds shall be transferred to school
districts and charter schools by means of bank transfers.

(1) The USOE shall prepare a summary listing funds for
each individual program and total funds for each school district
and charter school which shall be mailed electronically to each
school district and charter school. It shall also prepare a
summary listing the designated bank and amount of funds for
each school district and charter school on the electronic funds
transfer memo for the state designated agent bank and the State
Treasurer.

(2) The USOE shall, in a timely manner, complete the
necessary accounting work for the transfer of funds and deliver
the request to the State Department of Finance. The USOE shall
coordinate the letter of credit for federal funds withdrawal for
deposit with the State Treasurer in accordance with the cash
management agreement with the US Treasury.

(3) The State Department of Finance shall complete
necessary accounting work to have funds authorized for release
by the State Treasurer's office.

(4) The State Treasurer's office shall release funds in
accordance with the electronic funds transfer memo to the state
designated agent bank in time to ensure deposit of funds in each
school district's and charter school's designated bank by 11:00
a.m. on the last working day of each month.

(5) The state designated agent bank shall deposit funds to
each school district's and charter school's designated account by
11:00 a.m. on the last working day of each month.

(6) LEAs shall keep bank account transfer information

accurate and current to enable the monthly transfers of funds to
be completed in a timely manner; all information shall be sent
to the USOE audit/finance specialist in the School Finance and
Statistics Section at the USOE.

C. When a disruption occurs in the procedure specified in
Subsection 3(B), the USOE shall coordinate transfer procedures
in a timely manner.

D. The USOE may administer state and federal flow
through money for state institutions and private and parochial
schools. It prepares and processes vouchers for the funds and
forwards warrant requests authorizing the State Treasurer to
make payment to the identified recipient.

R277-423-4. Reports.

A school district or charter school that fails to meet
deadlines for submitting to the USOE reports that are necessary
to calculate its share of state funds or that fails to meet deadlines
for the annual audit report may have its state funds withheld
until an acceptable report is filed with the USOE in accordance
with R277-484, Data Standards.

KEY: education finance
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R277. Education, Administration.
R277-424. Indirect Costs for State Programs.
R277-424-1. Definitions.

A. "Board" means the Utah State Board of Education.

B. "Direct costs" means costs which can be easily,
obviously, and conveniently identified by the Utah State Office
of Education with a specific program.

C. "Indirect costs" means the costs of providing indirect
services. Restricted and non-restricted indirect costs are defined
in R277-425, "Budgeting, Accounting and Auditing Handbook
for Utah School Districts."

D. "Indirect Services" means services which cannot be
identified with a specific program.

E. "LEA" means a local education agency which includes
school districts and charter schools.

F. "Non-restricted indirect cost rate" means a rate assigned
to each LEA annually, based on the ratio of non-restricted
indirect costs to direct costs as reported in the annual financial
report for the specific LEA.

G. "Restricted indirect cost rate" means a rate assigned to
each LEA annually based on the ratio of restricted indirect costs
to direct costs as reported in the annual financial report for the
specific LEA.

H. "Unallowable costs" means expenditures directly
attributable to governance. Governance includes salaries and
expenditures of the office of the superintendent, the governing
board, election expenses, and expenditures for fringe benefits
which are associated with unallowable salary expenditures.

R277-424-2. Authority and Purpose.

A. This rule is authorized by Article X, Section 3 of the
Utah Constitution which vests general control and supervision
of public education in the Board, Section 53A-1-402(1)(e)
which directs the Board to adopt rules for financial, statistical,
and student accounting requirements, and Section 53A-1-401(3)
which allows the Board to adopt rules in accordance with its
responsibilities.

B. The purpose of this rule is to establish Board standards
for claiming indirect costs for state programs.

R277-424-3. Standards.

A(l) LEAs may charge indirect costs to state funded
programs.

(2) The Board shall not authorize or pay indirect costs to
higher education institutions for state funded contractual work.

B. Priorto the beginning of each fiscal year, the Utah State
Office of Education publishes a schedule of the indirect cost
rates for state programs. The schedule is developed from data
gathered from the Annual Financial Reports submitted by the
LEAs. Each program schedule shows whether or not the
restricted or non-restricted indirect cost rate applies and whether
or not indirect costs are allowable or applicable.

C. Recovery of indirect costs is subject to availability of
funds. If a combination of direct and indirect costs exceeds
funds available, then the LEA may not recover the total cost of
the project or program. Recovery of indirect costs for state
programs is optional for LEAs.

D. Indirect costs for state programs may be recovered only
to the extent that direct costs were incurred. The indirect cost
rate is applied to the amount expended, not to the total grant, in
order to determine the amount for indirect costs.

KEY: education finance
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R277. Education, Administration.
R277-426. Definition of Private and Non-Profit Schools for
Federal Program Services.
R277-426-1. Definitions.
"Board" means the Utah State Board of Education.

R277-426-2. Authority and Purpose.

A. This rule is authorized by Article X, Section 3 of the
Utah Constitution which vests general control and supervision
of public education in the Board, Section 53A-1-402(3) which
allows the Board to administer federal funds and to distribute
them to eligible applicants, and Section 53A-1-401(3) which
allows the Board to adopt rules in accordance with its
responsibilities.

B. The purpose of this rule is to define requirements that
private, non-public, and non-profit schools must meet to receive
services under federal laws requiring the public education
system to serve students in these schools.

R277-426-3. Qualifications.

For the purposes of receiving services under federal
programs which permit such:

A. "Private or non-public school" means a school which:

(1) is owned and operated by an individual, a religious
institution, a partnership, or a corporation other than the State,
a subdivision of the State, or by the Federal government;

(2) is supported primarily by other than public funds;

(3) vests the operation and determination of its program
with other than publicly-elected or appointed officials;

(4) teaches the required subjects on each grade level as
designated by the Board for the same length of time as students
must be taught in the public schools;

(5) is properly licensed if so required by the appropriate
governmental jurisdiction;

(6) complies with any state and local ordinances and codes
pertaining to the operation of that type facility or institution; and

(7) 1s not a charter school.

B. "Non-profit school" means a school which:

(1) is not a part of the public school system;

(2) is operated with no intention of making a profit;

(3) does not exist to provide educational services to
students enrolled in for profit residential programs;

(4) possesses a State of Utah Tax Exemption number and
a United States Internal Revenue Service Employer
Identification Number (EIN) and a favorable Exempt
Organization Determination Letter;

(5) teaches the required subjects on each grade level as
designated by the Board for the same length of time as students
must be taught in the public schools;

(6) is properly licensed if so required by the appropriate
governmental jurisdiction; and

(7) complies with any state and local ordinances and codes
pertaining to the operation of that type facility or institution.

KEY: education finance, private schools
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R277. Education, Administration.

R277-454. Construction Management of School Building
Projects.

R277-454-1. Definitions.

A. "Board" means the Utah State Board of Education.

B. "CM" means an individual designated as a construction
manager. The CM may be an architect, engineer, general
contractor, or other professional consultant. It may also be an
entity which is referred to as a construction management firm.
The CM works as the agent of the owner of the construction
project. The CM, at the discretion of the owner, may assist in
the development and implementation of any or all of the
predesign, design, bidding, construction, and occupancy stages
of the construction project. The CM is responsible for the
effective, orderly, and acceptable completion of the construction
project.

C. "Construction management" means a contractual and
professional working relationship between the owner of a
construction project and a CM.

D. "LEA" means a local education agency which includes
school boards/public school districts, and charter schools.

R277-454-2. Authority and Purpose.

A. This rule is authorized by Article X, Section 3 of the
Utah Constitution which vests general control and supervision
of public education in the Board, Section 53A-1-401(3) which
allows the Board to adopt rules in accordance with its
responsibilities and Section 53A-20-103 which requires the
Board to prepare an annual school plant capital outlay report of
all LEAs, which includes information on the number and size of
building projects completed and under construction.

B. The purpose of this rule is to specify the standards local
boards of education shall follow in using construction
management for school construction projects.

R277-454-3. Standards.
A. A construction management contract shall clearly
specify the duties of the CM with respect to the building project.
B. An LEA shall bid each component part of the building
project in accordance with advertising, public opening,
performance bond, payment bond, and other statutory
requirements.

KEY: educational facilities, education finance
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R277. Education, Administration.

R277-618. Educator Peer Assistance and Review Pilot
Program (PAR Program).

R277-618-1. Definitions.

A. "Board" means the Utah State Board of Education.

B. "Consortium" means more than one school district or a
regional service center, consistent with Section 53A-3-429,
composed of school districts.

C. "PAR joint panel" means the governing panel of a
district's Peer Assistance and Review Pilot Program composed
of an equal number of teacher representatives and district
administrators or their designees.

D. "School district" means a school district/ local board of
education or a consortium of school districts, such as a Regional
Service Center, authorized to participate in the PAR Program
under Section 53A-8a-802.

E. Other definitions provided in Section 53A-8a-801.

R277-618-2. Authority and Purpose.

A. This rule is authorization by Utah Constitution Article
X, Section 3 which vests general control and supervision of
public education in the Board, Section 53A-8a-802(3) which
directs the Board to solicit proposals and award grants, establish
criteria under Section 53A-8a-802 and specify procedures,
criteria and reporting requirements under Section 53A-8a-
802(8), and Section 53A-1-401(3) which permits the Board to
adopt rules in accordance with its responsibilities.

B. The purpose of this rule is to provide criteria and
procedures for participation in the PAR Program as required by
Section 53A-8a-802.

R277-618-3. Board Responsibilities.

A. Board Applications and Timelines

(1) The Board shall solicit proposals and provide an
application consistent with the purpose and criteria of Section
53A-8a-802 by June 15 annually.

(2) The Board shall award grants to school districts or
consortia on a competitive basis before July 1 annually.

(3) In addition to R277-617-3A(2), the Board may give
preference to school district/consortium applications that:

(a) provide for matching local funds or resources;

(b) agree to develop a teacher mentoring and remediation
program that meets the standards set by Section 53 A-8a-803;

(c) has limited district personnel to operate a teacher
assistance and mentoring program without grant assistance;

(d) demonstrate the intent and potential resources to
sustain the program over time based on pilot findings.

B. The Board shall notify applicants that the funds come
from a one-time appropriation, that, subject to funds available,
the Legislature intends to appropriate funds for a five-year
period to the Board for the PAR Program. The funds will not
lapse annually.

R277-618-4. School District Responsibilities.

A. School districts shall submit applications as directed by
the Board.

B. School district/consortium applications shall provide a
budget for the use of funds consistent with Section 53A-8a-803.

C. School districts shall use program funds consistent with
Section 53A-8a-802 and 813.

D. School districts shall implement programs with
minimum components outlined under Section 53A-8a-803 and
this rule.

E. School district plans shall include a PAR joint panel
selected consistent with Section 53A-8a-804.

R277-618-5. Reporting.
A. School districts that receive program funds shall
provide data and reports to the Utah State Office of Education

as requested.
B. The Board shall report to the Education Interim
Committee as required under Section 53A-8a-802(7).

KEY: peer assistance, grants
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R307. Environmental Quality, Air Quality.
R307-801. Utah Asbestos Rule.
R307-801-1. Purpose and Authority.

This rule establishes procedures and requirements for
asbestos abatement or renovation projects and training
programs, procedures and requirements for the certification of
persons and companies engaged in asbestos abatement or
renovation projects, and work practice standards for performing
such projects. This rule is promulgated under the authority of
Utah Code Annotated 19-2-104(1)(d), (3)(r)(i) through (iii),
(3)(s), (3)(t), and (6). Penalties are authorized by Utah Code
Annotated 19-2-115. Fees are authorized by Utah Code
Annotated 19-1-201(2)(1).

R307-801-2. Applicability and General Provisions.

(1) Applicability.

(a) The following persons are operators and are subject to
the requirements of R307-801:

(1) Persons who contract for hire to conduct asbestos
abatement, renovation, or demolition projects in regulated
facilities;

(i) Persons who conduct asbestos abatement, renovation,
or demolition projects in areas where the general public has
unrestrained access; or

(iii) Persons who conduct asbestos abatement, renovation,
or demolition projects in school buildings subject to AHERA or
who conduct asbestos inspections in facilities subject to TSCA
Title II.

(b) The following persons are subject to certification
requirements:

(i) Persons required by TSCA Title IT or R307-801 to be
accredited as inspectors, management planners, project
designers, renovators, asbestos abatement supervisors, or
asbestos abatement workers;

(i) Persons who work on asbestos abatement projects as
asbestos abatement workers, asbestos abatement supervisors,
inspectors, project designers, or management planners; and

(iii) Companies that conduct asbestos abatement projects,
renovation projects, inspections, create project designs, or
prepare management plans in regulated facilities.

(c) Homeowners or condominium owners performing
renovation or demolition activities in or on their own residential
facilities not subject to the Asbestos NESHAP are not subject to
the requirements of this rule, however, a condominium complex
of' more than four units may be subject to the Asbestos NESHAP
and R307-801.

(d) Contractors for hire performing renovation or
demolition activities are required to follow the inspection
provisions of R307-801-9 and R307-801-10.

(2) General Provisions.

(a) All persons who are required by R307-801 to obtain an
approval, certification, determination, or notification from the
director must obtain it in writing.

(b) Persons wishing to deviate from the certification,
notification, work practices, or other requirements of R307-801
may do so only after requesting and obtaining the written
approval of the director.

R307-801-3. Definitions.

The following definitions apply to R307-801:

"Adequately Wet" means to sufficiently mix or penetrate
with liquid to prevent the release of particulates. If visible
emissions are observed coming from asbestos-containing
material, then that material is not adequately wet. However, the
absence of visible emissions is not sufficient evidence of being
adequately wet.

"Amended Water" means a mixture of water and a chemical
wetting agent that provides control of asbestos fiber release.

"AHERA" means the federal Asbestos Hazard Emergency

Response Act of 1986 and the Environmental Protection
Agency implementing regulations, 40 CFR Part 763, Subpart E
- Asbestos-Containing Materials in Schools.

"AHERA Facility" means any structure subject to the
federal AHERA requirements.

"Asbestos" means the asbestiform varieties of serpentine
(chrysotile), riebeckite (crocidolite), cummingtonite-grunerite
(amosite), anthophyllite, and actinolite-tremolite.

"Asbestos Abatement Project" means any activity involving
the removal, repair, demolition, salvage, disposal, cleanup, or
other disturbance of regulated asbestos-containing material
greater than the small scale short duration (SSSD) amount.

"Asbestos Abatement Supervisor" means a person who is
certified according to R307-801-6 and is responsible for
ensuring work is conducted in accordance with the regulations
and best work practices for asbestos abatement or renovation
projects.

"Asbestos Abatement Worker" means a person who is
certified according to R307-801-6 and performs asbestos
abatement or renovation projects.

"Asbestos-Containing Material (ACM)" means any
material containing more than 1% asbestos by the method
specified in 40 CFR Part 763, Subpart E, Appendix E, Section
1, Polarized Light Microscopy (PLM), or, if the asbestos
content is less than 10%, the asbestos concentration shall be
determined by point counting using PLM or any other method
acceptable to the director.

"Asbestos-Containing Waste Material (ACWM)" means
any waste generated from regulated asbestos-containing material
(RACM) that contains any amount of asbestos and is generated
by a source subject to the provisions of R307-801. This term
includes filters from control devices, friable asbestos-containing
waste material, and bags or other similar packaging
contaminated with asbestos. As applied to demolition and
renovation projects, this term also includes regulated asbestos-
containing material waste and materials contaminated with
asbestos including disposable equipment and clothing.

"Asbestos Inspection" means any activity undertaken to
identify the presence and location, or to assess the condition, of
asbestos-containing material or suspected asbestos-containing
material, by visual or physical examination, or by collecting
samples of the material. This term includes re-inspections of the
type described in AHERA, 40 CFR 763.85(b), of known or
assumed asbestos-containing material which has been
previously identified. The term does not include the following:

(a) Periodic surveillance of the type described in AHERA,
40 CFR 763.92(b), solely for the purpose of recording or
reporting a change in the condition of known or assumed
asbestos-containing material;

(b) Inspections performed by employees or agents of
federal, state, or local government solely for the purpose of
determining compliance with applicable statutes or regulations;
or

(c) Visual inspections ofthe type described in AHERA, 40
CFR 763.90(i), solely for the purpose of determining
completion of response actions.

"Asbestos Inspection Report" means a written report as
specified in R307-801-10(6) describing an asbestos inspection
performed by a certified asbestos inspector.

"Asbestos NESHAP" means the National Emission
Standards for Hazardous Air Pollutants, 40 CFR Part 61,
Subpart M, the National Emission Standard for Asbestos.

"Asbestos Removal" means the stripping of friable ACM
from regulated facility components or the removal of structural
components that contain or are covered with friable ACM from
a regulated facility.

"Category I Non-Friable Asbestos-Containing Material"
means asbestos-containing packings, gaskets, resilient floor
coverings, or asphalt roofing products containing more than 1%
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asbestos as determined by using the method specified in 40 CFR
Part 763, Subpart E, Appendix E, Section 1, Polarized Light
Microscopy (PLM).

"Category II Non-Friable Asbestos-Containing Material"
means any material, excluding Category I non-friable ACM,
containing more than 1% asbestos as determined by using the
methods specified in 40 CFR Part 763, Subpart E, Appendix E,
Section 1, Polarized Light Microscopy (PLM) that, when dry,
cannot be crumbled, pulverized, or reduced to powder by hand
pressure.

"Condominium" means a building or complex of buildings
in which units of property are owned by individuals and
common parts of the property, such as the grounds, common
areas, and building structure, are owned jointly by the
condominium unit owners.

"Containerized" means sealed in a leak-tight and durable
container.

"Debris" means friable or regulated asbestos-containing
material that has been dislodged and has fallen from its original
substrate and position or which has fallen while remaining
attached to substrate sections or fragments.

"Demolition Project" means the wrecking, salvage, or
removal of any load-supporting structural member of aregulated
facility together with any related handling operations, or the
intentional burning of any regulated facility. This includes the
moving of an entire building, but excludes the moving of
structures, vehicles, or equipment with permanently attached
axles, such as trailers, motor homes, and mobile homes that are
specifically designed to be moved.

"Disturb" means to disrupt the matrix, crumble, pulverize,
or generate visible debris from ACM or RACM.

"Emergency Abatement or Renovation Project" means any
asbestos abatement or renovation project which was not planned
and results from a sudden, unexpected event that, if not
immediately attended to, presents a safety or public health
hazard, is necessary to protect equipment from damage, or is
necessary to avoid imposing an unreasonable financial burden
as determined by the director. This term includes operations
necessitated by non-routine failure of equipment, natural
disasters, fire, or flooding, but does not include situations
caused by the lack of planning.

"Encapsulant" means a permanent coating applied to the
surface of friable ACM for the purpose of preventing the release
ofasbestos fibers. The encapsulant creates a membrane over the
surface (bridging encapsulant) or penetrates the material and
binds its components together (penetrating encapsulant).

"Friable Asbestos-Containing Material (Friable ACM)"
means any asbestos-containing material that, when dry, can be
crumbled, pulverized, or reduced to powder by hand pressure.

"Glove bag" means an impervious plastic bag-like
enclosure, not more than 60 x 60 inches, affixed around an
asbestos-containing material, with glove-like appendages
through which material and tools may be handled.

"General Building Remodeling Activities" means the
alteration in any way of one or more regulated structure
components, excluding asbestos abatement, renovation, and
demolition projects.

"Government Official" means an engineer, building
official, or health officer employed by a jurisdiction that has a
responsibility for public safety or health.

"High-Efficiency Particulate Air (HEPA)" means a
filtration system capable of trapping and retaining at least
99.97% of all mono-dispersed particles 0.3 micron in diameter.

"Inaccessible” means in a physically restricted or
obstructed area, or covered in such a way that detection or
removal is prevented or severely hampered.

"Inspector" means a person who is certified according to
R307-801-6, conducts asbestos inspections, or oversees the
preparation of asbestos inspection reports.

"Management Plan" means a document that meets the
requirements of AHERA for management plans for asbestos in
schools.

"Management Planner" means a person who is certified
according to R307-801-6 and oversees the preparation of
management plans for school buildings subject to AHERA.

"Model Accreditation Plan (MAP)" means 40 CFR Part
763, Subpart E, Appendix C, Asbestos Model Accreditation
Plan.

"NESHAP Amount" means combined amounts in a project
that total:

(a) 260 linear feet (80 meters) of pipe covered with
RACM;

(b) 160 square feet (15 square meters) of RACM used to
cover or coat any duct, boiler, tank, reactor, turbine, equipment,
structural member, or regulated facility component; or

(c) 35 cubic feet (one cubic meter) of RACM removed
fromregulated facility structural members or components where
the length and area could not be measured previously.

"NESHAP Facility" means any institutional, commercial,
public, industrial, or residential structure, installation, or
building, (including any structure, installation, or building
containing condominiums or individual dwelling units operated
as aresidential co-operative, but excluding residential buildings
having four or fewer dwelling units); any ship; and any active or
inactive waste disposal site. For purposes of this definition, any
building, structure, or installation that contains a loft used as a
dwelling is not considered a residential structure, installation, or
building. Any structure, installation, or building that was
previously subject to the Asbestos NESHAP is not excluded,
regardless of its current use or function.

"NESHAP-Sized Project" means any project that involves
at least the NESHAP amount of ACM.

"Non-Friable Asbestos-Containing Material" means any
material containing more than 1% asbestos, as determined using
the methods specified in 40 CFR Part 763, Subpart E, Appendix
E, Section 1, Polarized Light Microscopy (PLM), that, when
dry, cannot be crumbled, pulverized, or reduced to powder by
hand pressure.

"Open Top Catch Bag" means either an asbestos waste bag
or six mil polyethylene sheeting which is sealed at both ends
and used by certified asbestos abatement workers, in a manner
not to disturb the matrix of the asbestos-containing material, to
collect preformed RACM pipe insulation in either a crawl space
or pipe chase less than six feet high or less than three feet wide.
"Phased Project" means either an asbestos abatement,
renovation, or demolition project that contains multiple start and
stop dates corresponding to separate operations or areas where
the entire asbestos abatement, renovation, or demolition project
cannot or will not be performed continuously.

"Preformed RACM Pipe Insulation" means prefabricated
asbestos-containing thermal system insulation on pipes formed
in sections that can be removed without disturbing the matrix of
the asbestos-containing material.

"Project Designer" means a person who is certified
according to R307-801-6 and prepares a design for an asbestos
abatement project in school buildings subject to AHERA or
prepares an asbestos clean-up plan in a regulated facility where
an asbestos disturbance greater than the SSSD amount has
occurred.

"Regulated Asbestos-Containing Material (RACM)" means
friable ACM, Category I non-friable ACM that has become
friable, Category I non-friable ACM that will be or has been
subjected to sanding, grinding, cutting, or abrading, or Category
II non-friable ACM that has a high probability of becoming or
has become crumbled, pulverized, or reduced to powder by the
forces expected to act on the material in the course of
demolition or renovation project operations.

"Regulated Facilities" means residential facilities, AHERA
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facilities, or NESHAP facilities where:

(a) A sample has been identified and analyzed to contain,
oris assumed under R307-801-10(5) to contain, greater than 1%
asbestos; and

(b) The material from where the sample was collected will
be disturbed and rendered friable during the abatement,
demolition, or renovation activities.

"Regulated Facility Component" means any part of a
regulated facility including equipment.

"Renovation Project” means any activity involving the
removal, repair, salvage, disposal, cleanup, or other disturbance
of greater than the SSSD amount of RACM, but less than the
NESHAP amount of RACM, and the intent of the project is not
asbestos abatement or demolition. Renovation Projects can be
performed in NESHAP or residential facilities but cannot be
performed in AHERA facilities.

"Renovator" means a person who is certified according to
R307-801-6 and is responsible for ensuring work that is
conducted on a renovation project is performed in accordance
with the regulatory requirements and best work practices for a
greater than the SSSD amount of RACM, but less than the
NESHAP amount of RACM, where the intent of the project is
to perform a renovation project and not to perform an asbestos
abatement or demolition project. Renovation projects can be
performed in NESHAP or residential facilities but cannot be
performed in AHERA facilities.

"Residential Facility" means a building used primarily for
residential purposes, has four or fewer units, and is not subject
to the Asbestos NESHAP.

"Small-Scale, Short-Duration (SSSD)" means a project that
removes or disturbs less than three square feet or three linear
feet of RACM in a regulated facility.

"Strip" means to take off ACM from any part of a regulated
facility or a regulated facility component.

"Structural Member" means any load-supporting member
of a regulated facility, such as beams and load-supporting walls
or any non-load supporting member, such as ceilings and non-
load supporting walls.

"Suspect or Suspected Asbestos-Containing Material"
means all building materials that have the potential to contain
asbestos, except building materials made entirely of glass,
fiberglass, wood, metal, or rubber.

"Training Hour" means at least 50 minutes of actual
learning, including, but not limited to, time devoted to lecture,
learning activities, small group activities, demonstrations,
evaluations, and hands-on experience.

"TSCA" means the Toxic Substances Control Act.

"TSCA Accreditation" means successful completion of
training as an inspector, management planner, project designer,
contractor-supervisor, or worker, as specified in the TSCA Title
I

"TSCA Title II" means 15 U.S.C. 2601 et seq., Toxic
Substances Control Act, Subchapter II - Asbestos Hazard
Emergency Response.

"Unrestrained Access" means without fences, closed doors,
personnel, or any other method intended to restrict public entry.

"Waste Generator" means any owner or operator of an
asbestos abatement or renovation project covered by R307-801
whose act or process produces ACWM.

"Working Day" means weekdays, Monday through Friday,
including holidays.

R307-801-4. Adoption and Incorporation of 40 CFR 763
Subpart E.

(1) The provisions of 40 CFR 763 Subpart E, including
appendices, effective as of the date referenced in R307-101-3,
are hereby adopted and incorporated by reference.

(2) Implementation of the provisions of 40 CFR Part 763,
Subpart E, except for the Model Accreditation Plan, shall be

limited to those provisions for which the EPA has waived its
requirements in accordance with 40 CFR 763.98, Waiver;
delegation to State, as published at 52 FR 41826, (October 30,
1987).

R307-801-5. Company Certification.

(1) All persons shall operate under:

(a) An asbestos company certification before contracting
for hire, at a regulated facility, to conduct asbestos inspections,
create management plans, create project designs, or conduct
asbestos abatement projects, or

(b) Either a renovation or asbestos company certification
before contracting for hire to conduct renovation projects at a
regulated facility.

(2) To obtain an asbestos or renovation company
certification, all persons shall submit a properly completed
application for certification on a form provided by the director
and pay the appropriate fee (renovation company certification
fee shall be $200.00 per year).

(3) Unless revoked or suspended, an asbestos or
renovation company certification shall remain in effect until the
expiration date provided by the director.

R307-801-6. Individual Certification.

(1) All persons shall have an individual certification
before contracting for hire, at a regulated facility, to conduct
asbestos inspections, create management plans, create project
designs, conduct renovation projects, or conduct asbestos
abatement projects.

(2) To obtain certification as an asbestos abatement
worker, asbestos abatement supervisor, inspector, project
designer, renovator, or management planner, each person shall:

(a) Provide personal identifying information;

(b) Pay the appropriate fee (renovator certification fee
shall be $100.00 per year);

(c) Complete the appropriate form or forms provided by
the director;

(d) Provide certificates of initial and current refresher
training, if applicable, that demonstrate accreditation in the
appropriate discipline. Certificates from courses approved by
the director, courses approved in a state that has an accreditation
program that meets the TSCA Title II Appendix C Model
Accreditation Plan (MAP), or courses that are approved by EPA
under TSCA Title II are acceptable unless the director has
determined that the course does not meet the requirements of
TSCA accreditation training required by R307-801; and

(e) Complete a new initial training course as required by
the AHERA MAP, or for the renovator certification, R307-801,
if there is a period of more than one year from the previous
initial or refresher training certificate expiration date.

(3) Duration and Renewal of Certification.

(a) Unless revoked or suspended, a certification shall
remain in effect until the expiration date of the current
certificate of TSCA accreditation for the specific discipline.

(b) To renew certification, the individual shall:

(i) Submita properly completed application for renewal on
a form provided by the director;

(i) Submit a current certificate of TSCA accreditation, or
for the renovator certification, a training certificate from a
renovator course accredited by the director, for initial or
refresher training in the appropriate discipline; and

(iii) Pay the appropriate fee (renovator recertification fee
shall be $100.00 per year).

R307-801-7. Denial and Cause for Suspension and
Revocation of Company and Individual Certifications.

(1) An application for certification may be denied if the
individual, applicant company, or any principal officer of the
applicant company has a documented history ofnon-compliance
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with the requirements, procedures, or standards established by
R307-801, R307-214-1, which incorporates the Asbestos
NESHAP, AHERA, or with the requirements of any other entity
regulating asbestos activities and training programs.

(2) The director may revoke or suspend any certification
based upon documented violations of any requirement of R307-
801, AHERA, or the Asbestos NESHAP, including but not
limited to:

(a) Falsifying or knowingly omitting information in any
written submittal required by those regulations;

(b) Permitting the duplication or use of a certificate of
TSCA accreditation for the purpose of preparing a falsified
written submittal; or

(c) Repeated work practice violations.

R307-801-8. Approval of Training Courses.

(1) To obtain approval of a training course, the course
provider shall provide a written application to the director that
includes:

(a) The name, address, telephone number, and institutional
affiliation of the person sponsoring the course;

(b) The course curriculum;

(c) A letter that clearly indicates how the course meets the
Model Accreditation Plan (MAP) and R307-801 requirements
for length of training in hours, amount and type of hands-on
training, examinations (including length, format, example of
examination or questions, and passing scores), and topics
covered in the course;

(d) A copy of all course materials, including student
manuals, instructor notebooks, handouts, etc.;

(e) The names and qualifications of all course instructors,
including all academic credentials and field experience in
asbestos abatement projects, inspections, project designs,
management planning, or renovation projects ;

(f) Anexample of numbered certificates issued to students
who attend the course and pass the examination. The certificate
shall include a unique certificate number; the name of the
student; the name of the course completed; the dates of the
course and the examination; an expiration date one year from
the date the student completed the course and examination, or
for the purposes of the renovator course, a progressive
lengthening of the refresher training schedule of one year after
the initial training, three years after the first refresher training,
and five years after the second refresher training and all
subsequent refresher training courses; the name, address, and
telephone number of the training provider that issued the
certificate; and a statement that the person receiving the
certificate has completed the requisite training for TSCA or
director accreditation;

(g) A written commitment from the training provider to
teach the submitted training course(s) in Utah on a regular basis;
and

(h) Payment of the appropriate fee.

(2) To maintain approval of a training course, the course
provider shall:

(a) Provide training that meets the requirements of R307-
801 and the MAP;

(b) Provide the director with the names, government-
issued picture identification card number, and certificate
numbers of all persons successfully completing the course
within 30 working days of successful completion;

(c) Keep the records specified for training providers in the
MAP for three years;

(d) Permit the director or authorized representative to
attend, evaluate, and monitor any training course without
receiving advance notice from the director and without charge
to the director; and

(e) Notify the director of any new course instructor ten
working days prior to the day the new instructor presents or

teaches any course for Renovator or TSCA Accreditation
purposes. The training notification form shall include:

(i) The name and qualifications of each course instructor,
including appropriate academic credentials and field experience
in asbestos abatement projects, inspections, management plans,
project designs, or renovations; and

(i) A list of the course(s) or specific topics that will be
taught by the instructor.

(3) All course providers that provide an AHERA or
Renovator training course or refresher course in the state of
Utah shall:

(a) Notify the director of the location, date, and time of the
course at least ten working days before the first day of the
course;

(b) Update the training notification form as soon as
possible before, but no later than the original course date if the
course is rescheduled or canceled before the course is held; and

(c) Allow the director or authorized representative to
conduct an audit of any course provided to determine whether
the course provider meets the requirements of the MAP and of
R307-801.

(4) Renovator Certification Course. The renovator
certification course shall be a minimum of eight training hours,
with a minimum of two hours devoted to hands-on training
activities, and shall include an examination of at least 25
questions that the student must pass with a 70% or greater
proficiency rate. Instruction in the topics described in R307-
801-8(4)(c), (d), and (e) shall be included in the hands-on
portion of the course. The minimum curriculum requirements
for the renovator certification course shall adequately address
the following topics:

(a) The physical characteristics of asbestos and asbestos-
containing materials, including identification of asbestos,
aerodynamic characteristics, typical uses, physical appearance,
areview of hazard assessment considerations, and a summary of
renovation project control options;

(b) Potential health effects related to asbestos exposure,
including the nature of asbestos-related diseases, routes of
exposure, dose-response relationships and the lack of a safe
exposure level, synergism between cigarette smoking and
asbestos exposure, and latency period for diseases;

(c) Personal protective equipment, including selection of
respirator and personal protective clothing, and handling ofnon-
disposable clothing;

(d) State-of-the-art work practices, including proper work
practices for renovation projects, including descriptions of
proper construction and maintenance of barriers and
decontamination enclosure systems, positioning of warning
signs, lock-out of electrical and ventilation systems, proper
working techniques for minimizing fiber release, use of wet
methods, use of negative pressure exhaust ventilation
equipment, use of HEPA vacuums, and proper clean-up and
disposal procedures and state-of-the-art work practices for
removal, encapsulation, enclosure, and repair of ACM,
emergency procedures for unplanned releases, potential
exposure situations, transport and disposal procedures, and
recommended and prohibited work practices. New renovation
project techniques and methodologies may be discussed;

(e) Personal hygiene, including entry and exit procedures
for the work area, methods of decontamination, avoidance of
eating, drinking, smoking, and chewing (gum or tobacco) in the
work area, and methods to limit exposures to family members;

(f) Medical monitoring, including OSHA requirements for
physical examinations, including a pulmonary function test,
chest x-rays, and a medical history for each employee;

(g) Relevant federal and state regulatory requirements,
procedures, and standards, including:

(i) OSHA standards for permissible exposure to airborne
concentrations of asbestos fibers and respiratory protection (29
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CFR 1910.134);

(i) OSHA Asbestos Construction Standard (29 CFR
1926.1101); and

(iii) UAC R307-801 Utah Asbestos Rule.

(h) Recordkeeping and notification requirements for
renovation projects including records and project notifications
required by state regulations and records recommended for legal
and insurance purposes;

(i) Supervisory techniques for renovation projects,
including supervisory practices to enforce and reinforce the
required work practices and discourage unsafe work practices;
and

(j) Course review, including a review of key aspects of the
training course.

(5) Renovator Recertification Course. The renovator
recertification course shall be a minimum of four hours, shall
adequately address changes in the federal regulations, state
administrative rules, state-of-the-art developments, appropriate
work practices, employee personal protective equipment,
recordkeeping, and notification requirements for renovation
projects, and shall include a course review.

R307-801-9. Asbestos Abatement, Renovation, and
Demolition Projects: Requirement to Inspect.

(1) Applicability. Owners of residential structures
including condominium owners of four units or less not subject
to the Asbestos NESHAP are not required to perform asbestos
inspections. Owners of a condominium complex of more than
four units may be subject to the Asbestos NESHAP and R307-
801 and may be required to perform asbestos inspections.
Contractors for hire are subject to the inspection requirements
of R307-801-9.

(2) Except as described in R307-801-9(1) and 9(3), the
owner and operator shall ensure that the regulated facility to be
demolished, abated, or renovated is thoroughly inspected for
asbestos-containing material by an inspector certified under the
provisions of R307-801-6. An asbestos inspection report shall
be generated according to the provisions of R307-801-10 and
completed prior to the start of the asbestos abatement,
renovation, or demolition project if materials required to be
identified in R307-801-10(3) will be disturbed during that
project. The operator shall make the asbestos inspection report
available on-site to all persons who have access to the site for
the duration of the renovation, abatement, or demolition project,
and to the director or authorized representative upon request.

(3) If the regulated facility has been ordered to be
demolished because it is found by a government official to be
structurally unsound and in danger of imminent collapse or a
public health hazard, the operator may demolish the regulated
facility without having the regulated facility inspected for
asbestos. If no asbestos inspection is conducted, the operator
shall:

(a) Ensure that all resulting demolition project debris is
disposed of as asbestos-containing waste material (ACWM),
according to R307-801-15. If the asbestos contaminated
demolition project debris cannot be properly containerized, the
operator shall:

(i) Obtain approval for an alternative work practice from
the director prior to disposing of the ACWM; or

(ii) Segregate the ACWM from non-ACWM debris under
the direction of an inspector certified according to R307-801-6
working for a company certified according to R307-801-5.

(b) Clean and encapsulate non-porous debris as non-
ACWM by asbestos abatement supervisors or asbestos
abatement workers who are certified according to R307-801-6
and working for a company certified according to R307-801-5.

(4) Asbestos inspections older than three years shall be
reviewed and updated, as necessary, by an inspector who is
certified according to R307-801-6 and working for a company

certified according to R307-801-5, and if applicable, shall be
reviewed and updated prior to an asbestos abatement,
renovation, or demolition project. Ifthe inspection report is still
accurate, then the inspector shall provide a letter of review, or
some other form of documentation, stating that the inspection
report is still accurate.

R307-801-10.  Asbestos Abatement, Renovation, and
Demolition Projects: Asbestos Inspection Procedures.

Asbestos inspectors shall use the following procedures
when conducting an asbestos inspection of facilities to be
abated, demolished, or renovated:

(1) Determine the scope of the abatement, demolition, or
renovation project by identifying which parts and how the
facility will be abated, demolished, or renovated (e.g.
conventional demolition methods, fire training, etc.).

(2) Inspect the affected facility or part of the facility where
the abatement, demolition, or renovation project will occur.

(3) Identify all accessible suspect asbestos-containing
material (ACM) in the affected facility or part of the facility
where the abatement, demolition, or renovation project will
occur. Residential facilities built on or after January 1, 1981,
are only required to identify all accessible sprayed-on acoustical
ceiling material, asbestos cement siding, vinyl floor tile,
thermal-system insulation or tape on a duct or furnace, or
vermiculite type insulation materials in the affected facility or
part of the facility where the abatement, demolition, or
renovation project will occur.

(4) Follow the sampling protocol in 40 CFR 763.86
(Asbestos-Containing Materials in Schools) or a sampling
method approved by the director to demonstrate that suspect
ACM required to be identified by R307-801-10(3) does not
contain asbestos.

(5) Asbestos samples are not required to be collected and
analyzed if the certified inspector assumes that all unsampled
suspect ACM required to be identified by R307-801-10(3)
contains asbestos and is ACM; and

(6) Complete an asbestos inspection report containing all
of the following information in a format approved by the
director:

(a) A description of the affected area and a description of
the scope of activities as described in R307-801-10(1);

(b) Alist of all suspect ACM required to be identified by
R307-801-10(3) in the affected area. For each suspect material
required to be identified by R307-801-10(3), provide the
following information:

(1) The amount of suspect ACM required to be identified
by R307-801-10(3) in linear feet, square feet, or cubic feet;

(i1) A clear description of the distribution of the suspect
ACM required to be identified by R307-801-10(3) in the
affected area;

(iii) A statement of whether the material was assumed to
contain asbestos, sampled and demonstrated to contain asbestos,
or sampled and demonstrated to not contain asbestos; and

(iv) A determination of whether the material is regulated
asbestos-containing material (RACM), Category I non-friable
ACM, or Category Il non-friable ACM that may or will become
friable when subjected to the proposed abatement, renovation,
or demolition project activities.

(c) A list of all asbestos bulk samples required to be
identified from suspect ACM by R307-801-10(3) in the affected
area, including the following information for each sample:

(i) Which suspect ACM required to be identified by R307-
801-10(3) the sample represents;

(i1) A clear description of each sample location;

(iii) The types of analyses performed on the sample;

(iv) The amounts of each type of asbestos in the sample as
indicated by the analytical results.

(d) A list of potential locations of suspect ACM required
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to be identified by R307-801-10(3) that were not accessible to
inspect and that may be part of the affected area; and

(e) A list of all the asbestos inspector names, company
names, and certification numbers.

(7) Floor plans or architectural drawings and similar
representations may be used to identify the location of suspect
ACM or samples required to be identified by R307-801-10(3).

(8) Analysis of samples shall be performed by:

(a) Persons or laboratories accredited by a nationally
recognized testing program such as the National Voluntary
Laboratory Accreditation Program (NVLAP), or

(b) Persons or laboratories that have been rated overall
proficient by demonstrating passing scores for at least two of the
last three consecutive rounds out of the four annual rounds of
the Bulk Asbestos Proficiency Analytical Testing program
administered by the American Industrial Hygiene Association
(AIHA) or an equivalent nationally-recognized interlaboratory
comparison program.

(9) Inspection reports of residential facilities shall be
submitted to the director.

R307-801-11.  Asbestos Abatement, Renovation, and
Demolition Projects: Notification and Asbestos Removal
Requirements.

(1) Demolition Projects.

(a) Ifthe amount of regulated asbestos-containing material
(RACM) in the regulated facility is the small scale short
duration (SSSD) amount, the operator shall submit a demolition
project notification form at least ten working days before the
start of a demolition project.

(b) If the amount of RACM in the regulated facility is
greater than the SSSD amount but less than the NESHAP
amount, the operator shall submit a demolition project
notification form at least ten working days before the start of the
demolition project and a less than NESHAP asbestos
notification form at least one working day before commencing
removal, and shall remove the RACM according to the work
practice provisions of R307-801-14 and according to the
certification requirements of R307-801-5 and 6 before the
demolition project proceeds.

(c) If the amount of RACM in the regulated facility is
greater than or equal to the NESHAP amount, the operator shall
submit an asbestos abatement project notification form at least
ten working days before the asbestos removal begins, and the
demolition project shall not proceed until after all RACM has
been removed from the regulated facility.

(d) If any regulated facility is to be demolished by
intentional burning, the operator, in addition to the demolition
notification form specified in R307-801-11(1)(a), (b), or (c),
shall ensure that all ACM, including Category I non-friable
asbestos-containing material (ACM), Category II non-friable
ACM, and RACM is removed from the regulated facility before
burning.

(e) If the regulated facility has been ordered to be
demolished by a government official because it is found to be
structurally unsound and in danger of imminent collapse or a
public health hazard, the operator shall submit a demolition
project notification form, with a copy of the order signed by the
appropriate government official, as soon as possible before, but
no later than, the next working day after the demolition project
begins. An extension of up to five working days may be
requested by the sender for the government ordered demolition
documentation upon written request.

(2) Asbestos Abatement and Renovation Projects.

(a) If the amount of RACM that would be disturbed or
rendered inaccessible by the asbestos abatement or renovation
project is the SSSD amount, then no additional requirements are
necessary prior to general building remodeling activities.

(b) If the amount of RACM that would be disturbed or

rendered inaccessible by the asbestos abatement or renovation
project is greater than the SSSD amount, but less than the
NESHAP amount, then the operator shall:

(i) Submit an asbestos abatement project notification form
at least one working day before asbestos removal begins as
described in R307-801-12, unless the removal was properly
included in an annual asbestos notification form submitted
pursuant to R307-801-11(2)(e);

(i) Remove RACM according to asbestos work practices
of R307-801-14, the certification requirements of R307-801-5
and 6, and the disposal requirements of R307-801-15 before
performing general building remodeling activities.

(c) If the amount of RACM that would be disturbed or
rendered inaccessible by the asbestos abatement project is
greater than or equal to the NESHAP amount, then the operator
shall:

(i) Submit an asbestos abatement project notification form
at least ten working days before asbestos removal begins as
described in R307-801-12;

(ii)) Remove RACM according to the asbestos work
practices of R307-801-14, the certification requirements of
R307-801-5 and 6, and the disposal requirements of R307-801-
15 before performing general building remodeling activities.

(d) If the asbestos abatement or renovation project is an
emergency asbestos abatement or renovation project, then the
notification form shall be submitted as soon as possible before,
but no later than the next working day after the emergency
asbestos abatement or renovation project begins.

(e) The operator shall submit an annual asbestos
notification form according to the requirements of 40 CFR
61.145(a)(4)(iii) no later than ten working days before the first
day of January of the year during which the work is to be
performed in the following circumstances:

(i) The asbestos abatement projects are unplanned
operation and maintenance activities;

(i) The asbestos abatement projects are less than
NESHAP-sized; and

(iii) The total amount of asbestos to be disturbed in a
single NESHAP facility during these asbestos abatement
projects is expected to exceed the NESHAP amount in a
calendar year.

(3) Owners and operators of general building remodeling
activities are not required to submit an asbestos abatement
project or renovation notification form to the director that do
not disturb suspect asbestos containing materials, do not disturb
building materials found to contain RACM by an inspector who
is certified according to R307-801-6, or do not disturb materials
that will become RACM as part of the general building
remodeling activities.

(4) For notification purposes, asbestos abatement,
renovation, or demolition projects shall be no longer than one
year in duration.

R307-801-12.  Asbestos Abatement, Renovation, and
Demolition Projects: Notification Procedures and Contents.

(1) All notification forms required by R307-801-11 shall
be submitted in writing on the appropriate form provided by the
director and shall be postmarked or received by the director in
accordance with R307-801-11, or shall be submitted using the
Division of Air Quality electronic notification system and
received by the director in accordance with R307-801-11. The
type of notification and whether the notification is original or
revised shall be indicated.

(2) If the notification is an original demolition project
notification form, an original asbestos abatement project
notification form for a NESHAP-sized asbestos abatement
project, or an original asbestos annual notification form, the
written notice shall be sent with an original signature by U.S.
Postal Service, commercial delivery service, or hand delivery,
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or with an electronic signature if submitted using the Division
of Air Quality electronic notification system. Ifthe U.S. Postal
Service is used, the submission date is the postmark date. If
other service or hand delivery is used, the submission date is the
date that the document is received at the director. If the
Division of Air Quality electronic notification system is used,
the submission date is the date that the notification is received
by the director.

(3) An original asbestos notification form for a less than
NESHAP-sized asbestos abatement or renovation project or any
revised notification may be submitted by any of the methods in
R307-801-12(2), or by facsimile, by the date specified in R307-
801-11. The sender shall ensure that the fax is legible.

(4) All original notification forms shall contain the
following information:

(a) The name, address, and telephone number of the owner
of the regulated facility and of any contractor working on the
project;

(b) Whether the operation is an asbestos abatement,
demolition, or a renovation project;

(c) A description of the regulated facility that includes the
size in square feet, the number of floors, the age, and the present
and prior uses of the regulated facility;

(d) The names and certification numbers of the inspectors
and companies;

(e) The procedures, including analytical methods, used to
inspect for the presence of asbestos-containing material (ACM);

() The location and address, including building number or
name and floor or room number, street address, city, county,
state, and zip code of each regulated facility being demolished
or renovated;

(g) A description of procedures for handling the discovery
of unexpected ACM, Category I non-friable ACM, or Category
II non-friable ACM that has become friable or regulated,

(h) A description of planned asbestos abatement,
demolition, or renovation project work, including the asbestos
abatement, demolition, and renovation project techniques to be
used and a description of the affected regulated facility
components or structural members; and

(i) If the project has phases, then provide the date and
times of each phase and the location and address of all regulated
facilities to be abated, demolished, or renovated.

(5) In addition to the information in R307-801-12(4), an
original demolition project notification form shall contain the
following information:

(a) An estimate of the amount of Category I non-friable
ACM and non-regulated ACM that will remain in the building
during the demolition project;

(b) Disposal of Category I ACM that is left in place during
demolition must comply with the waste shipment record and
other requirements found in R307-801-15(4) and 29 CFR
1926.1101;

(c) The start and stop dates of the demolition project; and

(d) If the regulated facility will be demolished under an
order of a government official, the name, title, government
agency, and authority of the government official ordering the
demolition project, the date the order was issued, and the date
the demolition project was ordered to commence. A copy of the
order shall be attached to the demolition project notification
form.

(6) In addition to the information required in R307-801-
12(4) and (5), an original demolition project notification form
shall include:

(a) The start and stop dates for the entire project; and

(b) The start and stop dates for each phase of the project,
if applicable.

(7) In addition to the information required in R307-801-
12(4), (5), and (6), an original asbestos abatement project
notification form shall include:

(a) An estimate of the amount of ACM to be stripped,
including which units of measure were used;

(b) The start and stop dates for asbestos abatement project
preparation;

(c) The times of day for every day that asbestos abatement
project will be conducted;

(d) A description of work practices and engineering
controls to be used to prevent emissions of asbestos at the
demolition or asbestos abatement project work site;

(e) The name and location of the waste disposal site where
the ACWM will be disposed, including the name and telephone
number of the waste disposal site contact;

(f) The name, address, contact person, and telephone
number of the waste transporters; and

(g) The name, contact person, and telephone number of the
waste generator.

(8) If an emergency asbestos abatement or renovation
project will be performed, then the notification form shall
include the date and hour the emergency occurred, a description
of the event and an explanation of how the event has caused
unsafe conditions or would cause equipment damage or
unreasonable financial burden.

(9) In addition to the information in R307-801-12(4) and
(5), an original asbestos abatement project annual notification
form shall contain the following information:

(a) An estimate of the approximate amount of ACM to be
stripped, including which units of measure were used, if known;

(b) The start and stop dates of asbestos abatement project
work covered by the annual notification, if known;

(c) A description of work practices and engineering
controls to be used to prevent emissions of asbestos at the
asbestos abatement project work site;

(d) The name and location of the waste disposal site where
the asbestos-containing waste material (ACWM) will be
disposed, including the name and telephone number of the
waste disposal site contact;

(e) The name, address, contact person, and telephone
number of the waste transporters; and

(f) The name, contact person, and telephone number of the
waste generator.

(10) A revised notification form shall contain the
following information:

(a) The name, address, and telephone number of the owner
of the regulated facility, and any demolition, renovation, or
asbestos abatement project contractor working on the project;

(b) Whether the operation is an asbestos abatement, a
demolition, or a renovation project;

(¢) The date that the original notification form was
submitted;

(d) The applicable original start and stop dates for asbestos
abatement, renovation, or demolition project;

(e) The revised start and stop dates and working hours, if
applicable, for asbestos abatement, renovation, or demolition
projects, for the entire project or for any phase of the project;

(f) The changes in the amount of asbestos to be removed
during the project if the asbestos removal amount increases or
decreases by more than 20%; and

(g) Any other changes.

(11) If the asbestos removal amount is increased in the
revised notification form, then the appropriate fee shall be paid
to the Division of Air Quality.

(12) 1If any project phase or an entire NESHAP-sized
asbestos abatement, renovation, or demolition project that
requires a notification form under R307-801-12(4) will
commence on a date or work times other than the date and work
times submitted in the original or the most recently revised
written notification form, the director shall be notified of the
new start date and work times by the following deadlines:

(a) Ifthe new start date and work times are later than the
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original start date and work times, then notice by telephone, fax,
or electronic means shall be given as soon as possible and a
revised notice shall be submitted in accordance with R307-801-
12(9) as soon as possible before, but no later than, the original
start date.

(b) If the new start date is earlier than the original start
date, submit a written notice in accordance with R307-801-12(9)
at least ten working days before beginning the project.

(c) Inno event shall an asbestos abatement, renovation, or
demolition project covered by R307-801-12 begin on a date
other than the new start date submitted in the revised written
notice.

R307-801-13. Asbestos Abatement Project: Requirements
for Certified Asbestos Abatement Supervisors and
Abatement Workers.

(1) An asbestos abatement supervisor who has been
certified under R307-801-6 shall be on-site during asbestos
abatement project setup, asbestos removal, stripping, cleaning
and dismantling of the project, and other handling of
uncontainerized regulated asbestos-containing material
(RACM).

(2) All persons handling greater than the small scale short
duration amount of uncontainerized RACM shall be asbestos
abatement workers or asbestos abatement supervisors certified
under R307-801-6.

R307-801-14. Asbestos Abatement and Renovation Project:
Work Practices.

(1) Persons performing an asbestos abatement or
renovation project at a regulated facility shall follow the work
practices in R307-801-14. Where the work practices in R307-
801-14(1) and (2) are required, wrap and cut, open top catch
bags, glove bags, and mini-enclosures may be used in
combination with those work practices.

(a) Adequately wet regulated asbestos-containing material
(RACM) with amended water before exposing or disturbing it,
except when temperatures are continuously below freezing (32
degrees F.), and when all requirements in 40 CFR 61.145(c)(7)
are met.

(b) Install barriers and post warning signs to prevent
access to the work area. Warning signs shall conform to the
specifications of 29 CFR 1926.1101(k)(7).

(c) Keep RACM adequately wet until it is containerized
and disposed of in accordance with R307-801-15.

(d) Ensure that RACM that is stripped or removed is
promptly containerized.

(e) Prevent visible particulate matter and uncontainerized
asbestos-containing debris and waste originating in the work
area from being released outside of the negative pressure
enclosure or designated work area.

(f) Filter all waste water to five microns before discharging
it to a sanitary sewer.

(g) Decontaminate the outside of all persons, equipment
and waste bags so that no visible residue is observed before
leaving the work area.

(h) Apply encapsulant to RACM that is exposed but not
removed during stripping.

(i) Clean the work area, drop cloths, and other interior
surfaces of the enclosure using a high-efficiency particulate air
(HEPA) vacuum and wet cleaning techniques until there is no
visible residue before dismantling barriers.

(j) After cleaning and before dismantling enclosure
barriers, mist all surfaces inside of the enclosure with a
penetrating encapsulant designed for that purpose.

(k) Handle and dispose of friable asbestos-containing
material (ACM) and RACM according to the disposal
provisions of R307-801-15.

(2) All operators of NESHAP-sized asbestos abatement

projects shall install a negative pressure enclosure using the
following work practices.

(a) All openings to the work area shall be covered with at
least one layer of six mil or thicker polyethylene sheeting sealed
with duct tape or an equivalent barrier to air flow.

(b) If RACM debris is present in the proposed work area
prior to the start of a NESHAP-sized asbestos abatement
project, the site shall be prepared by removing the debris using
the work practice requirements of R307-801-14 and disposal
requirements of R307-801-15. If the total amount of loose
visible RACM debris throughout the entire work area is the
SSSD amount, then site preparation may begin after the
notification form has been submitted and before the end of the
ten working day waiting period.

() A decontamination unit constructed to the
specifications of R307-801-14(2)(h) shall be attached to the
containment prior to disturbing RACM or commencing a
NESHAP-sized asbestos abatement project, and all persons shall
enter and leave the negative pressure enclosure or work area
only through the decontamination unit.

(d) All persons subject to R307-801 shall shower before
entering the clean-room of the decontamination unit when
exiting the enclosure and shall follow all procedures required by
29 CFR 1926.1101G)(1)(ii).

(e) No materials may be removed from the enclosure or
brought into the enclosure through any opening other than a
waste load-out or a decontamination unit.

(f) The negative pressure enclosure of the work area shall
be constructed with the following specifications:

(i) Apply at least two layers of six mil or thicker
polyethylene sheeting or its equivalent to the floor extending at
least one foot up every wall and seal in place with duct tape or
its equivalent;

(i) Apply at least two layers of four mil or thicker
polyethylene sheeting or its equivalent to the walls without
locating seams in wall or floor corners;

(ii1) Seal all seams with duct tape or its equivalent;

(iv) Maintain the integrity of all enclosure barriers; and

(v) Where a wall or floor will be removed as part of the
NESHAP-sized asbestos abatement project, polyethylene
sheeting need not be applied to that regulated facility
component or structural member.

(g) View ports shall be installed in the enclosure or
barriers where feasible, and view ports shall be:

(i) At least one foot square;

(ii) Made of clear material that is impermeable to the
passage of air, such as an acrylic sheet;

(iii) Positioned so as to maximize the view of the inside of
the enclosure from a position outside the enclosure; and

(iv) Accessible to a person outside of the enclosure.

(h) A decontamination unit shall be constructed according
to the following specifications:

(i) The unit shall be attached to the enclosure or work
area;

(i1) The decontamination unit shall consist of at least three
chambers and meet all regulatory requirements of 29 CFR
1926.1101G)(1)(0);

(iii) The clean room, which is the chamber that opens to
the outside, shall be no less than three feet wide by three feet
long by six feet high, when feasible;

(iv) The shower room, which is the chamber between the
clean and dirty rooms, shall have hot and cold or warm running
water and be no less than three feet wide by three feet long by
six feet high, when feasible;

(v) The dirty room, which is the chamber that opens to the
negative pressure enclosure or the designated work area, shall
be no less than three feet wide by three feet long by six feet
high, when feasible;

(vi) The dirty room shall be provided with an accessible
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waste bag at any time that asbestos abatement project is being
performed.

(i) A separate waste load-out following the specifications
below may be attached to the enclosure for removal of
decontaminated waste containers and decontaminated or
wrapped tools from the enclosure.

(i) The waste load-out shall consist of at least one chamber
constructed of six mil or thicker polyethylene walls and six mil
or thicker polyethylene flaps or the equivalent on the outside
and inside entrances;

(i) The waste load-out chamber shall be at least three feet
long, three feet high, and three feet wide; and

(iii) The waste load-out supplies shall be sufficient to
decontaminate bags, and shall include a water supply with a
filtered drain, clean rags, disposable rags or wipes, and clean
bags.

(j) Negative air pressure and flow shall be established and
maintained within the enclosure by:

(i) Maintaining at least four air changes per hour in the
enclosure;

(ii) Routing the exhaust from HEPA filtered ventilation
units to the outside of the regulated facility whenever possible;

(iii) Maintaining a minimum of 0.02 column inches of
water pressure differential relative to outside pressure; and

(iv) Maintaining a monitoring device to measure the
negative pressure in the enclosure.

(3) In lieu of two layers of polyethylene on the walls and
the floors as required by R307-801-14(2)(f)(i) and (ii), the
following work practices and controls may be used only under
the circumstances described below:

(a) When a pipe insulation removal asbestos abatement
project is conducted the following may be used:

(i) Drop cloths extending a distance at least equivalent to
the height of the RACM around all RACM to be removed, or
extended to a wall and attached with duct tape or equivalent;

(ii) Either the glove bag or wrap and cut methods may be
used; and

(iii) RACM shall be adequately wet before wrapping.

(b) When the RACM is scattered ACM and is found in
small patches, such as isolated pipe fittings, the following
procedures may be used:

(i) Glove bags, mini-enclosures as described in R307-801-
14(5)(c), or wrap and cut methods with drop cloths large enough
to capture all RACM fragments that fall from the work area may
be used.

(i1) If all asbestos disturbance is limited to the inside of
negative pressure glove bags or a mini-enclosure, then non-
glove bag or non-mini-enclosure building openings need not be
sealed and negative pressure need not be maintained in the space
outside of the glove bags or mini-enclosure during the asbestos
removal operation.

(iii) A remote decontamination unit may be used as
described in R307-801-14(5)(d) only if an attached
decontamination unit is not feasible.

(c) When a preformed RACM pipe insulation asbestos
abatement project in a crawl space or pipe chase less than six
feet high or less than three feet wide is conducted, the following
may be used:

(i) Drop cloths extending a distance at least six feet around
all preformed RACM pipe insulation to be removed or extended
to a wall and attached with duct tape or equivalent; or

(ii) The open top catch bag method.

(4) During outdoor asbestos abatement projects, the work
practices of R307-801-14 shall be followed with the following
modifications:

(a) Negative pressure need not be maintained if there is not
an enclosure;

(b) Six mil polyethylene drop cloth, or equivalent, large
enough to capture all RACM fragments that fall from the work

area shall be used; and

(c) A remote decontamination unit as described in R307-
801-14(5)(d) may be used.

(5) Special work practices.

(a) If the wrap and cut method is used:

(i) The regulated facility component shall be cut at least
six inches from any RACM on that component;

(ii) If asbestos will be removed from the regulated facility
component to accommodate cutting, the asbestos removal shall
be performed using a single glove bag for each cut, and no
RACM shall be disturbed outside of a glove bag;

(iii) The wrapping shall be leak-tight and shall consist of
two layers of six mil polyethylene sheeting, each individually
sealed with duct tape, and all RACM between the cuts shall be
sealed inside wrap; and

(iv) The wrapping shall remain intact and leak-tight
throughout the removal and disposal process.

(b) If the open top catch bag method is used:

(i) The material to be removed can only be preformed
RACM pipe insulation, and it shall be located in a crawl space
or a pipe chase less than six feet high or less than three feet
wide;

(i) Asbestos waste bags that are leak-tight and strong
enough to hold contents securely shall be used;

(iii) The bag shall be placed underneath the stripping
operation to minimize ACM falling onto the drop cloth;

(iv) All material stripped from the regulated facility
component shall be placed in the bag;

(v) One asbestos abatement worker shall hold the bag and
another asbestos abatement worker shall strip the ACM into the
bag; and

(vi) A drop cloth extending a distance at least six feet
around all preformed RACM pipe insulation to be removed, or
extended to a wall and attached with duct tape or equivalent
shall be used.

(c) If glove bags are used, they shall be under negative
pressure, and the procedures required by 29 CFR
1926.1101(g)(5)(iii) shall be followed.

(d) A remote decontamination unit may be used under the
conditions set forth in R307-801-14(3)(b) or (4), or when
approved by the director. The remote decontamination unit
shall meet all construction standards in R307-801-14(2)(h) and
shall include:

(i) Outerwear shall be HEPA vacuumed or removed, and
additional clean protective outerwear shall be put on;

(ii) Either polyethylene sheeting shall be placed on the
path to the decontamination unit and the path shall be blocked
or taped off to prevent public access, or asbestos abatement
workers shall be conveyed to the remote decontamination unit
in a vehicle that has been lined with two layers of six mil or
thicker polyethylene sheeting or its equivalent; and

(ii1) The polyethylene path or vehicle liner shall be
removed at the end of the project, and disposed of as ACWM.

()  Mini-enclosures, when used under approved
conditions, shall conform to the requirements of 29 CFR
1926.1101(g)(5)(vi).

(6) For asbestos-containing mastic removal projects using
mechanical means, such as a power buffer, to loosen or remove
mastic from the floor, in lieu of two layers of polyethylene
sheeting on the walls, splash guards of six mil or thicker
polyethylene sheeting shall be placed from the floor level a
minimum of three feet up the walls.

(7) Persons who improperly disturb more than the SSSD
amount of asbestos-containing material and contaminate an area
with friable asbestos shall:

(a) Have the emergency clean-up portion of the project,
including any portions not contained within a regulated facility
or in common use areas that cannot be isolated, performed as
soon as possible by a company or companies certified according
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to R307-801-5, and, asbestos abatement supervisor(s), and
asbestos abatement worker(s) certified according to R307-801-6.

(b) Have an asbestos clean-up plan designed by a Utah
certified asbestos project designer for the non-emergency
portion of the project and have the asbestos clean-up plan
submitted to the director for approval. An asbestos clean-up
plan is not required when the disturbance results from a natural
disaster, fire, or flooding.

(c) Submit the project notification form required by R307-
801-11 and 12 to the director for acceptance no later than the
next working day after the disturbance occurs or is discovered.

(d) Notify the director of project completion by telephone,
fax, or electronic means by the day of completion and before
leaving the site.

R307-801-15. Disposal and Handling of Asbestos Waste.

(1) Owners and operators of regulated facilities shall
containerize asbestos-containing waste material (ACWM) while
adequately wet.

(2) ACWM containers shall be leak-tight and strong
enough to hold contents securely.

(3) Containers shall be labeled with the waste generator's
name, address, and telephone number, and the contractor's name
and address, before they are removed from the work area.

(4) Containerized regulated asbestos-containing material
(RACM) shall be disposed of at a landfill which complies with
40 CFR 61.150.

(5) The waste shipment record shall include a list of items
and the amount of ACWM being shipped. The waste generator
originates and signs this document.

(6) Owners and operators of regulated facilities where an
asbestos abatement or renovation project has been performed
shall report in writing to the director if a copy of the waste
shipment record, signed by the owner or operator of the
designated waste disposal site, is not received by the waste
generator within 45 working days from the date the waste was
accepted by the initial transporter. Include in the report the
following information:

(a) A copy of the waste shipment record for which a
confirmation of delivery was not received; and

(b) A cover letter signed by the waste generator explaining
the efforts taken to locate the asbestos waste shipment and the
results of those efforts.

R307-801-16. Records.

(1) Certified asbestos or renovation companies shall
maintain records of all asbestos abatement or renovation
projects that they perform at regulated facilities and shall make
these records available to the director or authorized
representative upon request. The records shall be retained for at
least five years. Maintained records shall include the following:

(a) Names and certification numbers of the asbestos
abatement workers, asbestos abatement supervisors, or
renovators who performed the asbestos abatement or renovation
project;

(b) Location and description of the asbestos abatement or
renovation project and amount of friable asbestos-containing
material (ACM) removed;

(c) Start and stop dates of the asbestos abatement or
renovation project;

(d) Summary of the procedures used to comply with
applicable requirements including copies of all notification
forms;

(e) Waste shipment records maintained in accordance with
40 CFR Part 61, Subpart M; and

(f) Asbestos inspection reports associated with the asbestos
abatement or renovation project.

(2) All persons subject to the inspection requirements of
R307-801-9 shall maintain copies of asbestos inspection reports

for at least one year after asbestos abatement, renovation, or
demolition projects have ceased, and shall make these reports
available to the director or authorized representative upon
request.

R307-801-17. Certified Renovator Work Practices.

(1) Certified renovators are responsible for ensuring
compliance with R307-801 at all renovation projects at
regulated facilities to which they are assigned.

(2) Certified renovators working at regulated facilities
shall:

(a) Perform all of the tasks described in R307-801-14(1)
and shall either perform or direct workers who perform all tasks
described in R307-801-14(1);

(b) Provide training to workers on the work practices
required by R307-801-14(1) that will be used when performing
renovation projects;

(c) Be physically present at the work site when all work
activities required by R307-801-14(1)(b) are posted, while the
work area containment required by R307-841-14(1)(b) is being
established, and while the work area cleaning required by R307-
801-14(1)(i) is performed;

(d) Be on-site and direct work being performed by other
individuals to ensure that the work practices required by R307-
801-14(1) are being followed, including maintaining the
integrity of the containment barriers and ensuring that dust or
debris does not spread beyond the work area;

(¢) Have with them at the work site their current Utah
Renovator certification card; and

(f) Prepare the records required by R307-801-16.
R307-801-18. Asbestos Information Distribution
Requirements.

(1) Utah Abatement/Renovation pamphlet. Utah asbestos
abatement and renovation companies shall provide owners and
occupants of regulated facilities with the Utah
Abatement/Renovation Pamphlet "Asbestos Hazards During
Abatement and Renovation Activities."

(2) No more than 60 days before beginning an abatement
or renovation project in a regulated facility, the company
performing the abatement or renovation project shall:

(a) Provide the owner of the regulated facility with the
pamphlet, and comply with one of the following:

(i) Obtain, from the owner, a written acknowledgment that
the owner has received the pamphlet; or

(ii) Obtain a certificate of mailing at least seven working
days prior to the abatement or renovation project; and

(b) If the owner does not occupy the regulated facility,
provide an adult occupant of the regulated facility with the
pamphlet, and comply with one of the following:

(i)  Obtain, from the adult occupant, a written
acknowledgment that the occupant has received the pamphlet,
or certify in writing that a pamphlet has been delivered to the
regulated facility and that the company performing the
abatement or renovation project has been unsuccessful in
obtaining a written acknowledgment from an adult occupant.
Such certification shall include the address of the unit
undergoing abatement or renovation project, the date and
method of delivery of the pamphlet, names of the persons
delivering the pamphlet, reason for lack of acknowledgment
(e.g., occupant refuses to sign, no adult occupant available), the
signature of a representative of the company performing the
abatement or renovation project, and the date of signature; or

(ii) Obtain a certificate of mailing at least seven working
days prior to the abatement or renovation project.

(3) Abatement or renovation projects in common areas.
No more than 60 working days before beginning abatement or
renovation projects in common areas of a regulated facility, the
company performing the abatement or renovation project shall:
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(a) Provide the owner with the pamphlet and comply with
one of the following:

(i) Obtain, from the owner, a written acknowledgment that
the owner has received the pamphlet; or

(i) Obtain a certificate of mailing at least seven working
days prior to the abatement or renovation project;

(b) Comply with one of the following:

(i) Notify in writing, or ensure written notification of, each
regulated facility and make the pamphlet available upon request
prior to the start of abatement or renovation project. Such
notification shall be accomplished by distributing written notice
to each affected unit in the regulated facility. The notice shall
describe the general nature and locations of the planned
abatement or renovation project, the expected starting and
ending dates, how the occupant can obtain the pamphlet and a
copy of the required records at no cost to the occupants; or

(ii) Post informational signs describing the general nature
and locations of the abatement or renovation project and the
anticipated completion date while the abatement or renovation
project is ongoing. These signs shall be posted in areas where
they are likely to be seen by the occupants of all of the affected
units in the regulated facility. The signs shall be accompanied
by a posted copy of the pamphlet or information about how
interested occupants can review a copy of the pamphlet or
obtain a copy from the abatement or renovation company at no
cost to occupants. The signs shall also include information
about how interested occupants can review a copy of the
required records from the abatement or renovation company at
no cost to the occupants;

(c) Prepare, sign, and date a statement describing the steps
performed to notify all occupants of the regulated facility of the
intended abatement or renovation project and to provide the
pamphlet; and

(d) Ifthe scope, locations, or expected starting and ending
dates of the planned abatement or renovation project change
after the initial notification, and the company provided written
initial notification to each affected unit, the company performing
the abatement or renovation project shall provide further written
notification to the owners and occupants of the regulated facility
of the revised information for the ongoing or planned activities.
This subsequent notification shall be provided before the
company performing the abatement or renovation project
initiates work beyond that which was described in the original
notice.

4) Written  acknowledgment. The written
acknowledgments required by paragraphs R307-801-18(2)(a)(i),
(2)(b)(i), and (3)(a)(i) shall:

(a) Include a statement recording the owner or occupant's
name and acknowledging receipt of the pamphlet prior to the
start of abatement or renovation project, or no later than the day
after the start of an emergency abatement or renovation project,
the address of the regulated facility undergoing an abatement or
renovation project, the signature of the owner or occupant as
applicable, and the date of signature;

(b) Be ecither a separate sheet or part of any written
contract or service agreement for the abatement or renovation
project; and

(c) Be written in the same language as the text of the
contract or agreement for the abatement or renovation project or,
in the case of a non-owner occupied regulated facility, in the
same language as the lease or rental agreement or the pamphlet.

KEY: air pollution, asbestos, asbestos hazard emergency

response, schools

October 1, 2012 19-2-104(1)(d)

Notice of Continuation February 89210084(3)(r) through (t)
40 CFR Part 61, Subpart M
40 CFR Part 763, Subpart E



UAC (As of October 1, 2012)

Printed: October 22, 2012

Page 60

R311. Environmental Quality, Environmental Response and
Remediation.
R311-201. Underground Storage Tanks:
Programs and UST Operator Training.
R311-201-1. Definitions.

Definitions are found in Rule R311-200.

Certification

R311-201-2. Certification Requirement.

(a) Certified UST Consultant. After December 31, 1995,
no person shall provide or contract to provide information,
opinions, or advice relating to UST release management,
abatement, investigation, corrective action, or evaluation for a
fee, or in connection with the services for which a fee is
charged, without having certification to conduct these activities,
except as outlined in Subsections 19-6-402(6)(b)(i), 19-6-
402(6)(b)(ii) and R311-204-5(b). The Certified UST Consultant
shall be the person directly overseeing UST release-related
work. The Certified UST Consultant shall make pertinent
project management decisions and be responsible for ensuring
that all aspects of UST-related work are performed in an
appropriate manner, and all related documentation for work
performed submitted to the Executive Secretary shall contain the
Certified UST Consultant's signature. After December31, 1995,
any release abatement, investigation, and corrective action work
performed by a person who is not certified or who is not
working under the direct supervision of a Certified UST
Consultant, and is performed for compliance with Utah
underground storage tank release-related rules, except as
outlined in Subsections 19-6-402(6)(b)(i), 19-6-402(6)(b)(ii)
and R311-204-5(b), may be rejected by the Executive Secretary.

(b) UST Inspector. After December 31, 1989, no person
shall conduct underground storage tank inspection as authorized
in Subsection 19-6-404(2)(c) without having certification to
conduct these activities.

(c) UST tester. After December 31, 1989, no person shall
conduct UST testing without having certification to conduct
such activities. After December 31, 1989, no owner or operator
shall allow UST testing to be conducted on an UST under their
ownership or operation unless the person conducting the UST
testing is certified according to Rule R311-201. Certification by
the Executive Secretary under this Rule for tank, line and leak
detector testing shall apply only to the specific UST testing
equipment and procedures for which the UST tester has been
successfully trained by the manufacturer of the equipment or by
training determined by the Executive Secretary to be equivalent
to the manufacturer training. The Executive Secretary may issue
a limited certification restricting the type of UST testing the
applicant can perform.

(d) Groundwater and soil sampler. After December 31,
1989, no person shall conduct groundwater or soil sampling for
determining levels of contamination which may have occurred
from regulated underground storage tanks without having
certification to conduct these activities. After December 31,
1989, no owner or operator shall allow any groundwater or soil
sampling for determining levels of contamination which may
have occurred from regulated underground storage tanks to be
conducted on a tank under their ownership or operation unless
the person conducting the groundwater or soil sampling is
certified according to Rule R311-201.

(e) UST Installer. After January 1, 1991, no person shall
install an underground storage tank without having certification
or the on-site supervision of an individual having certification
to conduct these activities. After January 1, 1991, no owner or
operator shall allow the installation of an underground storage
tank to be conducted on a tank under their ownership or
operation unless the person installing the tank is certified
according to Rule R311-201. The Executive Secretary may
issue a limited certification restricting the type of UST
installation the applicant can perform.

(f) UST Remover. After January 1, 1991, no person shall
remove an underground storage tank without having
certification or the on-site supervision of an individual having
certification to conduct these activities. After January 1, 1991,
no owner or operator shall allow the removal of an underground
storage tank to be conducted on a tank under their ownership or
operation unless the person conducting the tank removal is
certified according to Rule R311-201.

R311-201-3. Application for Certification.

(a) Any individual may apply for certification by paying
any applicable fees and by submitting an application to the
Executive Secretary to demonstrate that the applicant

(1) meets applicable eligibility requirements specified in
Subsection R311-201-4 and

(2) will maintain the applicable performance standards
specified in Subsection R311-201-6 after receiving a certificate.

(b) Applications submitted under Subsection R311-201-
3(a) shall be reviewed by the Executive Secretary for
determination of eligibility for certification. If the Executive
Secretary determines that the applicant meets the applicable
eligibility requirements described in Subsection R311-201-4
and meets the standards described in Subsection R311-201-6,
the Executive Secretary shall issue to the applicant a certificate.

(c) Certification for all certificate holders shall be effective
for a period of two years from the date of issuance, unless
revoked before the expiration date pursuant to Section R311-
201-9 or inactivated pursuant to Section R311-201-8.
Certificates shall be subject to periodic renewal pursuant to
Subsection R311-201-5.

R311-201-4. Eligibility for Certification.

(a) Certified UST Consultant.

(1) Training. For initial and renewal certification, an
applicant must meet Occupational Safety and Health Agency
safety training requirements in accordance with 29 CFR
1910.120 and any other applicable safety training, as required
by federal and state law, and within a six-month period prior to
application must complete an approved training course or
equivalent in a program approved by the Executive Secretary to
provide training to include the following areas: state and federal
statutes, rules and regulations, groundwater and soil sampling,
and other applicable and related Department of Environmental
Quality policies.

(2) Experience. Each applicant must provide with the
application a signed statement or other evidence demonstrating
three years, within the past seven years, of appropriately related
experience in underground storage tank release abatement,
investigation, and corrective action, or an equivalent
combination of appropriate education and experience, as
determined by the Executive Secretary.

(3) Education. Each applicant must provide with the
application college transcripts or other evidence demonstrating
the following:

(A) a bachelor's or advanced degree from an accredited
college or university with major study in environmental health,
engineering, biological, chemical, environmental, or physical
science, or a specialized or related scientific field, or equivalent
education/experience as determined by the Executive Secretary;

(B) a professional engineering certificate licensed under
Title 58, Chapter 22, of the Professional Engineers and Land
Surveyors Licensing Act or equivalent certification as
determined by the Executive Secretary; or

(C) aprofessional geologist certificate licensed under Title
58, Chapter 76 of the Professional Geologist Licensing Act, or
equivalent certification as determined by the Executive
Secretary.

(4) Initial Certification Examination. Each applicant who
is not certified pursuant to R311-201-3 must successfully pass
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an initial certification examination or equivalent administered
under the direction of the Executive Secretary. The Executive
Secretary shall determine the content of the initial examination
based on the training requirements as outlined in Subsection
R311-201-4(a)(1).

(5) Renewal Certification Examination. Certified UST
Consultants seeking to renew their certification pursuant to
R311-201-5 must successfully pass a renewal certification
examination or equivalent administered under the direction of
the Executive Secretary. The Executive Secretary shall
determine the content of the renewal examination based on the
training requirements as outlined in Subsection R311-201-
4(a)(1). The Executive Secretary may offer a renewal
certification examination that is less comprehensive than the
initial certification examination.

(6) Examination for Revoked or Expired Certification.
Any applicant who is not a Certified UST Consultant on the date
the renewal certification examination is given, because the
consultant's prior UST Consultant certification was revoked or
expired prior to completing a renewal application, must
successfully pass the initial certification examination
administered under R311-201-4(a)(4).

(b) UST Inspector.

(1) Training. For initial certification, an applicant must
have successfully completed an underground storage tank
inspector training course or equivalent within the six month
period prior to application. The training course shall be
approved by the Executive Secretary and shall include
instruction in the following areas: corrosion, geology,
hydrology, tank handling, tank testing, product piping testing,
disposal, safety, sampling methodology, state site inspection
protocol, state and federal statutes, rules and regulations.
Renewal certification training will be established by the
Executive Secretary. The applicant must provide documentation
of training with the application.

(2) Certification Examination. An applicant must
successfully pass a certification examination administered under
the direction of the Executive Secretary. The Executive
Secretary shall determine the content of the initial and renewal
examinations, based on the training requirements as outlined in
Subsection R311-201-4(b)(1), and the standards and criteria
against which the applicant will be evaluated. The Executive
Secretary may offer a renewal certification examination that is
less comprehensive than the initial certification examination.

(c) UST Tester.

(1) Financial Assurance. An applicant or applicant's
employer shall have insurance, surety bonds, liquid company
assets or other appropriate kinds of financial assurance which
covers UST testing and which, in combination, represent an
unencumbered value of the largest UST testing contract
performed by the applicant or the applicant's employer, as
appropriate, during the previous two years, or $50,000,
whichever is greater. An applicant who uses his employer's
financial assurance must also provide evidence of his employer's
approval of the certification application.

(2) Training.

(A) Tank and product piping tightness testing, and
automatic line leak detector testing. For initial certification, an
applicant must have successfully passed a training course
conducted by the manufacturer of the UST testing equipment
that he will be using, or a training course determined by the
Executive Secretary to be equivalent to the manufacturer
training, in the correct use of the necessary equipment, and
testing procedures required to operate the UST test system. An
applicant for renewal of certification must have successfully
passed an appropriate refresher training course conducted by the
manufacturer of the UST testing equipment that he will be
using, or training as determined by the Executive Secretary to be
equivalent to the manufacturer training, in the correct use of the

necessary equipment, and testing procedures required to operate
the UST test system. For renewal certification, refresher
training or equivalent must be completed within one year prior
to the expiration date of the certificate. In addition, an applicant
must complete underground storage tank testers training within
the six month period prior to application in a program approved
by the Executive Secretary to provide training to include
applicable and related areas of state and federal statutes, rules
and regulations. Renewal certification training will be
established by the Executive Secretary. The applicant must
provide documentation of training with the application.

(B) Cathodic protection testing. For initial and renewal of
certification, the applicant shall provide documentation of
training as a "Cathodic protection tester" as defined in 40 CFR
280.12. The applicant shall provide documentation of training
with the application.

(3) Performance Standards of Equipment. An applicant
shall submit documentation that demonstrates the UST testing
equipment used by the applicant meets performance standards
of 40 CFR Part 280.40(a)(3), 280.43(c), and 280.44(b) for tank
and product piping tightness testing. This documentation shall
be obtained through an independent lab, professional
engineering firm, or other independent organization or
individual approved by the Executive Secretary.  The
documentation shall be submitted at the time of application for
certification.

(4) Certification Examination. An applicant must
successfully pass a certification examination administered under
the direction of the Executive Secretary. The Executive
Secretary shall determine the content of the initial and renewal
examinations, based on the training requirements as outlined in
Subsection R311-201-4(¢c)(2), and the standards and criteria
against which the applicant will be evaluated. The Executive
Secretary may offer a renewal certification examination that is
less comprehensive than the initial certification examination.

(d) Groundwater and soil sampler.

(1) Training. For initial certification an applicant shall
successfully complete an underground storage tank groundwater
and soil sampler training course or equivalent within the six
month period prior to application. The training course shall be
approved by the Executive Secretary and shall include
instruction in the following areas: chain of custody,
decontamination, EPA testing methods, groundwater and soil
sampling protocol, preservation of samples during
transportation, coordination with Utah certified labs, state and
federal statutes, rules and regulations. Renewal certification
training will be determined by the Executive Secretary. The
applicant shall provide documentation of training with the
application.

(2) Certification Examination. An applicant must
successfully pass a certification examination administered under
the direction of the Executive Secretary. The Executive
Secretary shall determine the content of the initial and
subsequent examinations, based on the training requirements as
outlined in Subsection R311-201-4(d)(1), and the standards and
criteria against which the applicant will be evaluated. The
Executive Secretary may offer a renewal certification
examination that is less comprehensive than the initial
certification examination.

(e) UST Installer.

(1) Financial assurance. An applicant or the applicant's
employer shall have insurance, surety bonds, liquid company
assets or other appropriate kinds of financial assurance which
covers underground storage tank installation and which, in
combination, represents an unencumbered value of not less than
the largest underground storage tank installation contract
performed by the applicant or the applicant's employer, as
appropriate, during the previous two years, or $250,000,
whichever is greater. Evidence of financial assurance shall be
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provided with the application. An applicant who uses his
employer's financial assurance must also provide evidence ofhis
employer's approval of the application.

(2) Training. For initial certification, an applicant must
have successfully completed an underground storage tank
installer training course or equivalent within the six-month
period prior to the application. The training course shall be
approved by the Executive Secretary, and shall include
instruction in the following areas: tank installation,
preinstallation tank testing, product piping testing, excavation,
anchoring, backfilling, secondary containment, leak detection
methods, piping, electrical, state and federal statutes, rules and
regulations. The applicant must provide documentation of
training with the application.

(3) Experience. Each applicant must provide with his
application a sworn statement or other evidence that he has
actively participated in a minimum of three underground storage
tank installations.

(4) Certification Examination. An applicant must
successfully pass a certification examination administered under
the direction of the Executive Secretary. The Executive
Secretary shall determine the content of the initial and renewal
examinations, based on the training requirements as outlined in
Subsection R311-201-4(e)(2), and the standards and criteria
against which the applicant will be evaluated. The Executive
Secretary may offer a renewal certification examination that is
less comprehensive than the initial certification examination.

(f) UST Remover.

(1) Financial assurance. An applicant or the applicant's
employer shall have insurance, surety bonds, liquid company
assets or other appropriate kinds of financial assurance which
covers underground storage tank removal and which, in
combination, represents an unencumbered value of not less than
the largest underground storage tank removal contract
performed by the applicant or the applicant's employer, as
appropriate, during the previous two years, or $250,000,
whichever is greater. Evidence of financial assurance shall be
provided with the application. An applicant who uses his
employer's financial assurance must also provide evidence ofhis
employer's approval of the application.

(2) Training. For initial certification, an applicant must
have successfully completed an underground storage tank
remover approved training course or equivalent within the six-
month period prior to the application. The training course shall
be approved by the Executive Secretary and shall include
instruction in the following areas: tank removal, tank removal
safety practices, state and federal statutes, rules and regulations.
The applicant must provide documentation of training with the
application.

(3) Experience. Each applicant must provide with his
application a sworn statement or other evidence that he has
actively participated in a minimum of three underground storage
tank removals.

(4) Certification Examination. An applicant must
successfully pass a certification examination administered under
the direction of the Executive Secretary. The Executive
Secretary shall determine the content of the initial and renewal
examinations, based on the training requirements as outlined in
Subsection R311-201-4(f)(2), and the standards and criteria
against which the applicant will be evaluated. The Executive
Secretary may offer a renewal certification examination that is
less comprehensive than the initial certification examination.

R311-201-5. Renewal.

(a) A certificate holder may apply for certificate renewal
not more than six months prior to the expiration date of the
certificate by:

(1)  submitting a completed application form to
demonstrate that the applicant meets the applicable eligibility

requirements described in R311-201-4 and meets the applicable
performance standards specified in R311-201-6;

(2) paying any applicable fees, and

(3) passing a certification renewal examination.

(b) Ifthe Executive Secretary determines that the applicant
meets the applicable eligibility requirements of R311-201-4 and
the applicable performance standards of R311-201-6, the
Executive Secretary shall reissue the certificate to the applicant.

(c) Renewal certificates shall be issued for a period equal
to the initial certification period, and shall be subject to
inactivation under R311-201-8 and revocationunder R311-201-
9.

(d) Any applicant who has a certification which has been
revoked or expired for more than two years prior to submitting
a renewal application shall successfully satisfy the training and
certification examination requirements for initial certification
under R311-201-4 for the applicable certificate before receiving
the renewal certification, except as provided in R311-201-
4(a)(6) for certified UST consultants.

R311-201-6. Standards of Performance.

(a) Certified UST Consultant. An individual who provides
UST consulting services in the State of Utah:

(1) shall display the certificate upon request;

(2) shall comply with all local, state and federal laws, rules
and regulations regarding UST release-related consulting in this
state;

(3) shall provide, or shall associate appropriate personnel
in order to provide a high level of experience and expertise in
release abatement, investigation, or corrective action;

(4) shall perform, or take steps to ensure that work is
performed with skill, care, and diligence consistent with a high
level of experience and expertise in release abatement,
investigation, or corrective action;

(5) shall perform work and submit documentation in a
timely manner;

6) shall review and certify by signature any
documentation submitted to the Executive Secretary in
accordance with UST release-related compliance;

(7) shall ensure and certify by signature all pertinent
release abatement, investigation, and corrective action work
performed under the direct supervision of a Certified UST
Consultant;

(8) shall report the discovery of any release caused by or
encountered in the course of performing environmental
sampling for compliance with Utah underground storage tank
rules, or report the results indicating that a release may have
occurred, to the local health district, local public safety office
and the Executive Secretary within twenty-four hours;

(9) shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to performance of work for
which certification is granted; and,

(10) shall not participate in any other activities regulated
under Rule R311-201 without meeting all requirements of that
certification program.

(b) UST Inspector. An individual who performs
underground storage tank inspecting for the Division of
Environmental Response and Remediation:

(1) shall display his certificate upon request;

(2) shall comply with all local, state and federal laws, rules
and regulations regarding underground storage tank inspecting
in this state;

(3) shall report the discovery of any release caused by or
encountered in the course of performing tank inspecting to the
local health district, local public safety office and the Executive
Secretary within twenty-four hours;

(4) shall conduct inspections of USTs and records to
determine compliance with this rule only as authorized by the
Executive Secretary.
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(5) shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to any certificate application;

(6) shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to performance of work for
which certification is granted; and,

(7) shall not participate in any other regulated certification
program activities without meeting all requirements of that
certification program.

(c) UST Tester. An individual who performs UST testing
in the State of Utah:

(1) shall display his certificate upon request;

(2) shall comply with all local, state and federal laws, rules
and regulations regarding UST testing in this state;

(3) shall perform all work in a manner that there is no
release of the contents of the tank;

(4) shall report the discovery of any release caused by or
encountered in the course of performing tank testing to the local
health district, local public safety office and the Executive
Secretary within twenty-four hours;

(5) shall assure that all operations of UST testing which
are critical to the integrity of the system and to the protection of
the environment shall be supervised by a certified person;

(6) shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to any certificate application;

(7) shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to performance of work for
which certification is granted where the manner of the activity
would increase the possibility of a release or suspected release
from an underground storage tank or which would falsify UST
testing results of the underground storage tank system;

(8) shall perform work in a manner that the integrity of the
underground storage tank system is maintained; and,

(9) shall not participate in any other regulated certification
program activities without meeting all requirements of that
certification program.

(d) Groundwater and soil sampler. An individual who
performs environmental sampling for compliance with Utah
underground storage tank rules:

(1) shall display his certificate upon request;

(2) shall comply with all local, state and federal laws, rules
and regulations regarding underground storage tank sampling in
this state;

(3) shall report the discovery of any release caused by or
encountered in the course of performing groundwater or soil
sampling or report the results indicating that a release may have
occurred to the local health district, local public safety office
and the Executive Secretary within twenty-four hours;

(4) shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to any certificate application;

(5) shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to performance of work for
which certification is granted; and,

(6) shall not participate in any other regulated certification
program activities without meeting all requirements of that
certification program.

(¢) UST Installer. An individual who performs
underground storage tank installation in the State of Utah:

(1) shall display his certificate upon request;

(2) shall comply with all local, state and federal laws, rules
and regulations regarding underground storage tank installation
in this state;

(3) shall perform all work in a manner that there is no
release of the contents of the tank;

(4) shall report the discovery of any release caused by or
encountered in the course of performing tank installation to the
local health district, local public safety office and the Executive
Secretary within twenty-four hours;

(5) shall assure that all operations of tank installation
which are critical to the integrity of the system and to the

protection of the environment which includes preinstallation
tank testing, tank site preparation including anchoring, tank
placement, backfilling, cathodic protection installation, service,
or repair, vent and product piping assembly, fill tube
attachment, installation of tank manholes, pump installation,
secondary containment construction, and UST repair shall be
supervised by a certified person;

(6) shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to any certificate application;

(7) shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to performance of work for
which certification is granted where the manner of the activity
would increase the possibility of a release from an underground
storage tank; and

(8) shall not participate in any other regulated certification
program activities without meeting all requirements of that
certification program.

(9) shall notify the Executive Secretary as required by
R311-203-3(a) before installing or upgrading an UST.

(f) UST Remover. An individual who performs
underground storage tank removal in the State of Utah:

(1) shall display his certificate upon request;

(2) shall comply with all local, state and federal laws and
regulations regarding underground storage tank removal in this
state;

(3) shall perform all work in a manner that there is no
release of the contents of the tank;

(4) shall report the discovery of any release caused by or
encountered in the course of performing tank removal to the
local health district, local public safety office and the Executive
Secretary within twenty-four hours;

(5) shall assure that all operations of tank removal which
are critical to safety and to the protection of the environment
which includes removal of soil adjacent to the tank, disassembly
of pipe, final removal of product and sludges from the tank,
cleaning of the tank, purging or inerting of the tank, removal of
the tank from the ground, and removal of the tank from the site
shall be supervised by a certified person;

(6) shall not proceed to close a regulated UST without an
approved closure plan, except as outlined in Subsection R311-
204-2(b);

(7) shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to any certificate application;

(8) shall not participate in fraudulent, unethical, deceitful
or dishonest activity with respect to performance of work for
which certification is granted where the manner of the activity
would increase the possibility of a release from an underground
storage tank; and

(9) shall not participate in any other regulated certification
program activities without meeting all requirements of that
certification program, except as outlined in Subsection R311-
204-5(b).

R311-201-7. Denial of Certification and Appeal of Denial.

Any individual whose application or renewal application
for certification or certification renewal is denied shall be
provided with a written documentation by the Executive
Secretary specifying the reason or reasons for denial. An
applicant may appeal that determination to the Solid and
Hazardous Waste Control Board using the procedures specified
in Section 63G-4-102, et seq., and Rule R311-210.

R311-201-8. Inactivation of Certification.

If an applicant was certified based upon his employer's
financial assurance, certification is contingent upon the
applicant's continued employment by that employer. If the
employer loses his financial assurance or the applicant leaves
the employer, his certificate shall automatically be deemed
inactive and he shall no longer be certified for purposes of this
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Rule. Inactive certificates may be reactivated by submitting a
supplemental application with new financial assurances and
payment of any applicable fees. Reactivated certificates shall be
effective for the remainder of their original term unless
subsequently revoked or inactivated before the end of that term.

R311-201-9. Revocation of Certification.

Upon receipt of evidence that a certificate holder does not
meet one or more of the eligibility requirements specified in
Section R311-201-4 or does not meet one or more of the
performance standards specified in Section R311-201-6, the
individual's certification may be revoked. Procedures for
revocation are specified in Rule R305-6.

R311-201-10. Reciprocity.

If the Executive Secretary determines that another state's
certification program is equivalent to the certification program
provided in this rule, the applicant successfully passes the Utah
certification examination, and payment of any fees associated
with this rule are made, he may issue a Utah certificate. The
certificate will be valid until the expiration date of the previous
state's certificate or the expiration of the certification period
described in Section R311-201-3(c), as appropriate, whichever
is first.

R311-201-12. UST Operator Training and Registration.

(a) To meet the Operator Training requirement (42 USC
Section 69911) of the Solid Waste Disposal Act as amended by
the Energy Policy Act of 2005, each UST facility shall, by
January 1,2012, have UST facility operators that are trained and
registered according to the requirements of this section. Each
facility shall have three classes of operators: A, B, and C.

(1) A facility may have more than one person designated
for each operator class.

(2) Anindividual acting as a Class A or B operator may do
so for more than one facility.

(b) The UST owner or operator shall provide
documentation to the Executive Secretary to identify the Class
A, B, and C operators for each facility. If an owner or operator
does not register and identify Class A, B, and C operators for a
facility, the certificate of compliance for the facility may be
revoked for failure to demonstrate substantial compliance with
all state and federal statutes, rules and regulations.

(c) After January 1, 2012, new Class A and B operators
shall be trained and registered within 30 days of assuming
responsibility for an UST facility. New Class C operators shall
be trained before assuming the responsibilities of a Class C
operator.

(d) The Class A operator shall be an owner, operator,
employee, or individual designated under Subsection R311-201-
12(d)(2). The Class A operator has primary responsibility for
the broader aspects of the statutory and regulatory requirements
and standards necessary to operate and maintain the UST
system.

(1) The Class A operator shall:

(A) have a general knowledge of UST systems;

(B) ensure that UST records are properly maintained
according to 40 CFR 280;

(C) ensure that yearly UST fees are paid;

(D) ensure proper response to and reporting of
emergencies caused by releases or spills from USTs;

(E) make financial responsibility documents available to
the Executive Secretary as required; and

(F) ensure that Class B and Class C operators are trained
and registered.

(2) Anowner or operator may designate a third-party Class
B operator as a Class A operator if:

(A) the UST owner or operator is a financial institution or
person who acquired ownership of an UST facility solely to

protect a security interest in that property and has not operated
the USTs at the facility;

(B) all USTs at the facility are properly temporarily closed
in accordance with 40 CFR 280.70 and Section R311-204-4;
and

(C) all USTs at the facility are empty in accordance with
40 CFR 280.70(a).

(e) The Class B operator shall implement routine daily
aspects of operation, maintenance, and recordkeeping for UST
systems. The Class B operator shall be an owner, operator,
employee, or third-party Class B operator. The Class B operator
shall:

(1) ensure that on-site UST operator inspections are
conducted according to the requirements of Subsection R311-
201-12(h);

(2) ensure that UST release detection is performed
according to 40 CFR 280 subpart D;

(3) ensure that the status of the UST system is monitored
every seven days for alarms and unusual operating conditions
that may indicate a release;

(4) document the reason for an alarm or unusual operating
condition identified in Subsection R311-201-12(e)(3), ifitisnot
reported as a suspected release according to 40 CFR 280.50;

(5) ensure that appropriate release detection and other
records are kept according to 40 CFR 280.34 and 280.45, and
are made available for inspection;

(6) ensure that spill prevention, overfill prevention, and
corrosion protection requirements are met;

(7) be on site for facility compliance inspections, or
designate another individual to be on site for inspections;

(8) ensure that suspected releases are reported according
to the requirements of 40 CFR 280.50; and

(9) ensure that Class C operators are trained and
registered, and are on-site during operating hours.

(f) After January 1, 2012, any individual providing
services as a third-party Class B operator shall be trained and
registered in accordance with Subsection R311-201-12(j) and
shall:

(1) be a current certified UST installer as either a general
installer or service/repair technician, or

(2) meet the training requirements of a certified UST
inspector and document comprehensive or general liability
insurance with limits of $250,000 minimum per occurrence.

(g) The Class C operator is an employee and is generally
the first line of response to events indicating emergency
conditions. A Class C operator shall:

(1) be present at the facility at all times during normal
operating hours;

(2) monitor product transfer operations according to 40
CFR 280.30(a), to ensure that spills and overfills do not occur;

(3) properly respond to alarms, spills, and overfills;

(4) notify Class A and/or Class B operators and
appropriate emergency responders when necessary; and

(5) act in response to emergencies and other situations
caused by spills or releases from an UST system that pose an
immediate danger or threat to the public or to the environment,
and that require immediate action.

(h) UST Operator Inspections.

(1) Each UST facility shall have an on-site operator
inspection conducted every 30 days, or as approved under
Subsection R311-201-12(h)(4) or (5). The inspection shall be
performed by or under the direction of the designated Class B
operator. The Class B operator shall ensure that documentation
of each inspection is kept and made available for review by the
Executive Secretary.

(2) The UST operator inspection shall document that:

(A) release detection systems are properly operating and
maintained;

(B) spill, overfill, vapor recovery, and corrosion protection
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systems are in place and operational;

(C) tank top manways, tank and dispenser sumps,
secondary containment sumps, and under-dispenser containment
are intact, and are properly maintained to be free of water,
product, and debris;

(D) alarm conditions that could indicate a release are
properly investigated and corrected, and are reported as
suspected releases according to 40 CFR 280.50 or documented
to show that no release has occurred; and

(E) unusual operating conditions and other indications of
a release or suspected release indicated in 40 CFR 280.50 are
properly reported.

(3) The individual conducting the inspection shall use the
form "UST Operator Inspection- Utah" to conduct on-site
operator inspections. The form, dated April 30, 2009, and
including information required to be completed during the
inspection, is hereby incorporated by reference.

(4) The Executive Secretary may allow operator
inspections to be performed less frequently in situations where
it is impractical to conduct an inspection every 30 days. The
owner or operator shall request the exemption, justify the reason
for the exemption, and submit a plan for conducting operator
inspections at the facility.

(5) An UST facility whose tanks are properly temporarily
closed according to 40 CFR 280.70 and R311-204-4 shall have
an operator inspection every 90 days.

(i) A facility that normally has no employee or other
responsible person on site, or is open to dispense fuel at times
when no employee or responsible person is on site, shall have:

(1) asign posted in a conspicuous place, giving the name
and telephone number of the facility owner, operator, or local
emergency responders, and

(2) an emergency shutoff device, if the facility dispenses
fuel.

(j) Operator Training and Registration

(1) Training and testing.

(A) Applicants for Class A and B operator registration
shall successfully complete an approved operator training course
within the six-month period prior to application.

(B) The training course shall be approved by the Executive
Secretary, and shall include instruction in the following:
notification, temporary and permanent closure, installation
permitting, underground tank requirements of the 2005 Energy
Policy Act, Class A, B, and C operator responsibilities, spill
prevention, overfill prevention, UST release detection, corrosion
protection, record-keeping requirements, emergency response,
product compatibility, Utah UST rules and regulations, UST
financial responsibility, and delivery prohibition.

(C) Applicants for Class A and B operator registration
shall successfully pass a registration examination authorized by
the Executive Secretary. The Executive Secretary shall
determine the content of the examination.

(D) An individual applying for Class A or B operator
registration may be exempted from meeting the requirements of
Subsections R311-201-12(j)(1)(A) and (C) by completing the
following within the six-month period prior to application:

(i) successfully passing a nationally recognized UST
operator examination approved by the Executive Secretary, and

(ii) successfully passing a Utah UST rules and regulations
examination authorized by the Executive Secretary. The
Executive Secretary shall determine the content of the
examination.

(E) Class C operators shall receive instruction in product
transfer procedures, emergency response, and initial response to
alarms and releases.

(2) Registration application.

(A) Applicants for Class A and B operator registration
shall submit a registration application to the Executive
Secretary, shall document proper training, and shall pay any

applicable fees.

(B) Class C operators shall be designated by a Class B
operator. The Class B operator shall maintain a list identifying
the Class C operators for each UST facility. The list shall
identify each Class C operator, the date of training, and the
trainer. Identification on the list shall serve as the operator
registration for Class C operators.

(C) A registered Class A or B operator may act as a Class
C operator by meeting the training and registration requirements
for a Class C operator.

(D) Class A and B registration shall be effective for a
period of three years, and shall not lapse or expire if the
registered operator leaves the employment of the company
under which the registration was obtained.

(3) Renewal of registration.

(A) Class A and B operators shall apply for renewal of
registration not more than six months prior to the expiration of
the registration by:

(i) submitting a completed application form;

(ii) paying any applicable fees; and

(ii1) documenting successful completion of any re-training
required by Subsection R311-201-12(k).

(B) Ifthe Executive Secretary determines that the operator
meets all the requirements for registration, the Executive
Secretary shall renew the applicant's registration for a period
equal to the initial registration.

(C) Any applicant for renewal who has a registration that
has been expired for more than two years prior to submitting a
renewal application shall successfully satisfy the training and
examination requirements for initial registration under
Subsection R311-201-12(j)(1) before receiving the renewal
registration.

(k) Re-training.

(1) A Class A operator shall be subject to re-training
requirements if any facility for which the Class A operator has
oversight is found to be out of compliance due to:

(A) lapsing of certificate of compliance;

(B) failure to provide acceptable financial responsibility;
or

(C) failure to ensure that Class B and C operators are
trained and registered.

(2) A Class B operator shall be subject to re-training
requirements if a facility for which the Class B operator has
oversight is found to be out of compliance due to:

A) failure to document significant operational
compliance, as determined by the EPA Release Prevention
Compliance Measures Matrix and Release Detection
Compliance Measures Matrix, both incorporated by reference in
Subsection R311-206-10(b)(1);

(B) failure to perform UST operator inspections required
by Subsection R311-201-12(h); or

(C) failure to ensure that Class C operators are trained and
registered, and are on-site during operating hours.

(3) To be re-trained, Class A and Class B operators shall
successfully complete the appropriate Class A or B operator
training course and examination, or shall complete an equivalent
re-training course and examination approved by the Executive
Secretary.

(4) Class A and B operators shall be re-trained within 90
days of the date of the determination of non-compliance, and
shall submit documentation showing successful completion of
the re-training to the Executive Secretary within 30 days of the
re-training. Ifthe documentation is not received, the Executive
Secretary may revoke the certificate of compliance for the
facility for failure to demonstrate substantial compliance with all
state and federal statutes, rules and regulations.

(5) If the documentation of re-training is not received by
the Executive Secretary within six months of the date of
determination of non-compliance, the Class A or B operator's
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registration shall lapse. To re-register, the operator shall meet
the requirements of Subsection R311-201-12(j)(1) and (2).

(6) If a facility for which a Class A or B operator has
oversight is found to be out of compliance under Subsections
R311-201-12(k)(1) or (2), re-training shall not be required if the
Class A or B operator successfully completes and documents re-
training under Subsections R311-201-12(k)(3) and (4) for a
prior determination of non-compliance that occurred during the
previous nine months.

(1) Reciprocity.

(1) If the Executive Secretary determines that another
state's operator training program is equivalent to the operator
training program provided in this rule, he may accept an
applicant's Class A or Class B registration application, provided
that the applicant:

(A) submits a completed application form;

(B) passes the Utah UST rules and regulations examination
referenced in Subsection R311-201-12(j)(1)(D)(ii), and

(C) submits payment of any applicable registration fees.

(2) The Class A or Class B registration shall be valid until
the Utah registration expiration described in Subsection R311-
201-123)(2)(D).

KEY: hazardous substances, administrative proceedings,
underground storage tanks, revocation procedures

September 14, 2012 19-1-301
Notice of Continuation April 10,2012 19-6-105
19-6-402

19-6-403

63G-4-102

63G-4-201 through 205
63G-4-503
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R311. Environmental Quality, Environmental Response and
Remediation.
R311-206. Underground Storage Tanks: Certificate of
Compliance and Financial Assurance Mechanisms.
R311-206-1. Definitions.

Definitions are found in Rule R311-200.

R311-206-2.
Mechanism.

(a) To demonstrate financial assurance, as required by 40
CFR 280, subpart H, owners or operators of petroleum storage
tanks shall:

(1) meet all requirements for participation in the
Environmental Assurance Program, or

(2) demonstrate financial assurance by an allowable
method specified in 40 CFR 280, subpart H.

(b) Owners or operators shall declare whether they will
participate in the Environmental Assurance Program under
Section 19-6-410.5, or show financial assurance by another
method.

(c) For the purposes of Subsection 19-6-412(6), all tanks
at a facility shall be covered by the same financial assurance
mechanism, and shall be considered to be in one area, unless the
Executive Secretary determines there is sufficient information so
that releases from different tanks at the facility could be
accurately differentiated.

Declaration of Financial Assurance

R311-206-3. Requirements for Issuance of Certificates of
Compliance.

(a) The Executive Secretary shall issue a certificate of
compliance to an owner or operator for individual petroleum
storage tanks at a facility if:

(1) the owner or operator has a certificate of registration;

(2) the tank is substantially in compliance with all state
and federal statutes, rules and regulations;

(3) the UST test, conducted within 6 months before the
tank was registered or within 60 days after the date the tank was
registered, indicates that each individual UST is not leaking;

(4) the owner or operator has submitted a letter to the
Executive Secretary stating that based on customary business
inventory practices standards there has been no release from the
tank;

(5) the owner or operator has submitted a completed
application according to a form provided and approved by the
Executive Secretary, and has declared the financial assurance
mechanism that will be used;

(6) the owner or operator has met all requirements for the
financial assurance mechanism chosen, including payment of all
applicable fees; and

(7) the owner or operator has submitted an as-built
drawing that meets the requirements of R311-200-1(b)(3).

R311-206-4. Requirements for Environmental Assurance
Program Participants.

(a) In accordance with Subsection 19-6-411(1)(a), the
annual facility throughput rate, if reported, shall be reported to
the Executive Secretary as a specific number of gallons, based
on the throughput for the previous calendar year.

(b) In accordance with Subsection 19-6-411(1)(b), when
a petroleum storage tank is initially registered with the
Executive Secretary, any Petroleum Storage Tank fee for that
tank for the current fiscal year shall be due when the tank is
brought into use, as a requirement for receiving a Certificate of
Compliance.

(¢) In accordance with Subsection 19-6-411(6), the
Executive Secretary may waive all or part of the fees required to
be paid on or before May 5, 1997 under Section 19-6-411 if no
fuel has been dispensed from the tank on or after July 1, 1991,
and if the tank has been properly closed according to Rules

R311-204 and R311-205, or in other circumstances as approved
by the Executive Secretary.

(d) In accordance with Subsection 19-6-411(2)(a)(i), ifan
installation company receives its annual permit after the
beginning of the fiscal year, the annual fee must be paid for the
entire year.

(e) Auditing of UST facility throughput records for fiscal
year 1998.

(1) Owners and operators shall retain for seven years the
monthly tank throughput records of the facility for the months
of July 1997 through June 1998. Tank throughput records shall
include all financial and product documentation for receipts,
dispositions and inventories.

(2) The executive secretary may audit or order an audit, by
an independent auditor, of records which support the amount of
throughput, for each tank at a participant's facility.

(A) Records shall be made available at the Department for
inspection within 30 calendar days after receiving notice from
the Executive Secretary.

(B) Audits may be determined by random selection or for
particular reasons, including suspicion or discovery of
inaccuracies in throughput reports, aggregating throughput
reports, having a release, or filing a claim.

(C) Auditing tank throughput may be accomplished by any
method approved by the Executive Secretary.

(D) All costs of an independent audit shall be paid by the
owner or operator.

(f) Owners or operators eligible for coverage by the Fund
shall demonstrate financial assurance for the difference between
coverage provided by the Fund and coverage amounts required
by 40 CFR 280 Subpart H. If the owner or operator chooses
self insurance as the mechanism for demonstrating financial
assurance for the difference, the owner or operator must
document a tangible net worth of $10,000 upon request and to
the satisfaction of the Executive Secretary. An owner or
operator may also select and document another mechanism
specified in 40 CFR 280.94 to demonstrate financial assurance
for the difference. The processing fee requirement referenced in
Subsection R311-206-5(b) is not applicable because the
administrative cost is covered by the PST fund fee. However,
the Executive Secretary may require the owner or operator to
submit an independent audit to demonstrate net worth for self
insurance. The owner or operator shall bear the expense for the
audit. The criteria for an audit are the same as set forth in
Subsection R311-206-4(e)(2).

R311-206-5. Requirements for Owners and Operators
Demonstrating Financial Assurance by Other Methods.

(a) Owners and operators who elect to utilize an alternate
form of financial assurance shall use one or a combination of
mechanisms specified in 40 CFR 280.94. Owners and operators
shall submit to the Executive Secretary the documents required
by 40 CFR 280.111 to be kept and maintained for the
mechanism used.

(1) Formats, calculations, letters, reporting, and record
keeping shall be done in accordance with each applicable
financial assurance mechanism specified in 40 CFR 280 subpart

(2) Ifthe financial assurance documentation submitted to
the Executive Secretary is not in accordance with 40 CFR 280
subpart H, it shall be rejected and shall be invalid.

(b) The processing fee established in Subsection 19-6-
408(2)(a) for each new or changed financial assurance
document submitted for approval shall be included with the
financial assurance document and shall be payable to the
Department. Processing fees for subsequent yearly review of a
financial assurance document shall be due on July 1 annually.

(1) Pursuant to 40 CFR 280.97, if the financial assurance
mechanism is an insurance policy, the insurer is liable for
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payment of amounts within any deductible applicable to the
policy to the provider of corrective action or a damaged third
party, with right of reimbursement by the insured for such
payment made by the insurer. This provision does not apply
with respect to that amount of any deductible for which
coverage is demonstrated under another mechanism or
combination of mechanisms as specified in 40 CFR 280.95-
280.107. A showing of financial assurance for the deductible,
if such a showing is made, shall be treated as a separate financial
assurance mechanism subject to the processing fee requirement
referenced in Subsection R311-206-5(b) above.

(2) If an owner or operator desires to make any material
change to the financial assurance document, the change shall be
approved by the Executive Secretary, and an additional
processing fee shall be paid in circumstances as determined by
the Executive Secretary.

(c) Evidence of a current and approved financial assurance
mechanism shall be reported to the Executive Secretary each
year as follows:

(1) Owners and operators using the financial test of self
insurance shall submit the "Letter from Chief Financial Officer"
to the Executive Secretary within the maximum 120 day period
specified in 40 CFR 280.95.

(2) Owners and Operators using insurance and risk
retention group coverage for financial assurance shall submit the
coverage policy in its entirety, with the current Certificate of
Insurance or Endorsement specified in 40 CFR 280.97(b), to the
Executive Secretary within 30 days of acceptance of such policy
by the insurer or risk retention group.

(A) Ifthe insurance policy or risk retention group coverage
is cancelled, the insurer or risk retention group shall provide
written notice of cancellation or other termination of coverage
required by 40 CFR 280.97(b)(1)2.d. and 40 CFR
280.97(b)(2)2.d. to the Executive Secretary as well as the
insured.

(B) The insurer shall have a rating of A- or greater by
A M.Best Co.

(3) Owners and operators using an irrevocable letter of
credit shall submit proof of the letter of credit, standby trust
fund, and formal certification of acknowledgement to the
Executive Secretary within 30 days of issuance from the issuing
institution.

(4) Owners and operators using a fully funded trust fund
for financial assurance shall submit proof of the trust fund and
formal certification of acknowledgement to the Executive
Secretary within 30 days after implementation of the trust fund.

(5) Owners and operators using a guarantee for financial
assurance shall submit the Guarantee document, standby trust
fund, and certification of acknowledgement to the Executive
Secretary within 30 days of issuance. The owner or operator
shall also submit the guarantor's letter from chief financial
officer within the 120-day period specified in 40 CFR 280.95.

(6) Owners and operators using a surety bond for financial
assurance shall submit the surety bond document, standby trust
fund, and certification of acknowledgement to the Executive
Secretary within 30 days of issuance.

(7) Guarantees and surety bonds may be used as financial
assurance mechanisms in Utah only if the requirement of 40
CFR Part 280.94(b) is met.

(8) Owners and operators using one of the local
government methods specified in 40 CFR 280.104 through 107
shall submit the letter from chief financial officer and associated
documents to the Executive Secretary within 120 days of the
end of the owner/operator's or guarantor's fiscal year.

(d) The Executive Secretary may require reports of
financial condition or any other information relative to
justification of the financial assurance mechanism from the
owner or operator at any time. Information requested shall be
reported to the Executive Secretary within 30 calendar days after

receiving the request.

(1) Owners and operators shall maintain evidence of all
financial assurance mechanisms as specified in 40 CFR
280.111.

(2) Owners and operators shall keep records of all
financial assurance mechanisms for a period of three years.

(3) The Executive Secretary may audit or order an audit of
records supporting the financial assurance mechanism at any
time.

(A) Audits may be determined by random selection or for
specific reasons, including the occurrence of a release or
suspected release, deficiencies in complying with regulations or
orders, or the suspicion or discovery of inaccuracies.

(B) Auditing of financial assurance methods may be
accomplished by any method approved by the Executive
Secretary.

() Any and all costs of securing a selected financial
assurance mechanism and generating and providing the
necessary reporting evidence of an assurance mechanism to the
Executive Secretary shall be the sole responsibility of the owner
or operator.

(f) Processing of the alternate financial assurance
mechanism documents may be accomplished utilizing any
method approved by the Executive Secretary.

R311-206-6. Voluntary Admission of Eligible Exempt
Underground Storage Tanks and above-ground storage
tanks to the Environmental Assurance Program.

(a) Owners or operators of eligible exempt underground
storage tanks specified in Subsection 19-6-415(1)(a) may
voluntarily participate in the Environmental Assurance Program
by:

(1) meeting the requirements of Subsection 19-6-415(1)
and Subsection R311-206-3(a);

(2) properly performing release detection according to the
requirements of 40 CFR Part 280 Subpart D; and

(3) meeting the upgrade requirements in 40 CFR 280.21
or the new tank requirements in 40 CFR 280.20, as applicable.

(b) Owners or operators of above-ground storage tanks
may voluntarily participate in the Environmental Assurance
Program by:

(1) meeting the requirements of Subsection 19-6-415(2)
and Subsection R311-206-3(a);

(2) meeting applicable requirements of the Utah State Fire
Code adopted pursuant to Section 53-7-106;

(3) performing an annual line tightness test of all
underground product piping, or documenting monthly
monitoring of sensor-equipped double-walled underground
product piping; and

(4) performing a tightness test of all above-ground tanks
every five years, using a tightness test method capable of
properly testing the tank.

R311-206-7. Revocation and Lapsing of Certificates.

(a) The Executive Secretary shall revoke a certificate of
compliance or registration if he determines that the owner or
operator has willfully submitted a fraudulent application or is
not in compliance with any requirement pertaining to the
certificate.

(b) A petroleum storage tank owner or operator who has
had a certificate of compliance revoked under Section 19-6-414
or Subsection R311-206-7(a) may have the certificate reissued
by the Executive Secretary after the owner or operator
demonstrates compliance with Subsection 19-6-412(2),
Subsection 19-6-428(3), and Section R311-206-3.

(c) A petroleum storage tank owner or operator who has
had a certificate of compliance lapse under Subsection 19-6-
408(5)(c) may have the certificate reissued by the Executive
Secretary after the owner or operator demonstrates compliance
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with Subsection 19-6-412(2) and Section R311-206-3.

(d) A petroleum storage tank owner or operator who has
had eligibility to receive payments for claims against the fund
lapse under Section 19-6-411(3)(c)(ii) shall meet the
requirements of Subsection 19-6-428(3) and pay all fees,
interest, and penalties due to reinstate eligibility.

(e) Upon permanent closure of a tank which is covered by
the Fund, the eligibility to make a claim against the Fund shall
terminate as specified in Section R311-207-2. Permanently
closed tanks are not eligible to be reissued a certificate of
compliance.

(f) In accordance with Section 19-6-414, the Executive
Secretary may revoke a certificate of compliance for the owner's
or operator's failure to comply with 40 CFR 280, which requires
release reporting, abatement, investigation, corrective action, or
other measures to bring the release site under control.

R311-206-8. Delivery Prohibition.

(a) In accordance with Subsection 19-6-411(7), the
Director shall authorize the placement of a delivery prohibition
tag identifying a tank:

(1) for which the certificate of compliance has been
revoked in accordance with Section 19-6-414, or

(2) for which the certificate of compliance has lapsed for
non-payment of fees in accordance with Subsection 19-6-
408(5), or

(3) that has never qualified for a certificate of compliance,
and is not a new installation under Subsection R311-206-
8(a)(4), or

(4) that is a new installation, and has not been issued a
certificate of compliance.

(b) In accordance with Subsection 19-6-403(1)(b)(i), the
Director shall authorize the placement of a delivery prohibition
tag to be placed on the tank as soon as practicable after the
determination is made that a tank:

(1) does not have spill prevention equipment required
under 40 CFR 280.20(c) or 40 CFR 280.21(d), or

(2) does not have overfill prevention equipment required
under 40 CFR 280.20(c) or 40 CFR 280.21(d), or

(3) does not have equipment required for tank or piping
leak detection in accordance with 40 CFR 280 Subpart D, or

(4) does not have equipment required for tank or piping
corrosion protection in accordance with 40 CFR 280 Subpart B
or C.

(c) The delivery prohibition tag shall be placed on the tank
fill or in a visible location near the tank fill.

(d) A person who delivers or accepts delivery of a
regulated substance or petroleum into a tank marked with a
delivery prohibition tag shall be subject to the penalties outlined
in Section 19-6-416, unless authorized under R311-206-8(e).

(e) The Director may issue written approval for a delivery
of petroleum to:

(1) provide ballast for a new tank during installation, or

(2) allow for the tank tightness test required under Section
19-6-413.

(f) The delivery prohibition tag shall remain in place until
the Director issues:

(1) for tanks that have a tag in place in accordance with
Subsection R311-206-8(a):

(A) anew certificate of compliance for the tank, and

(B)  written authorization to remove the delivery
prohibition tag, or

(2) for tanks that have a tag in place in accordance with
Subsection R311-206-8(b):

(A)  written authorization to remove the delivery
prohibition tag.

(g) If a delivery prohibition tag is removed without the
authorization specified in Subsection R311-206-8(f)(1)(B) or
Subsection R311-206-8(f)(2)(A), the UST owner or operator

shall be subject to:

(1) are-inspection and any applicable fees, and

(2) placement of a new delivery prohibition tag on the
tank.

R311-206-9. Removing Participating Tanks from the
Environmental Assurance Program.

(a) Owners and operators of petroleum storage tanks who
have voluntarily elected to participate in the Environmental
Assurance Program may cease participation in the program and
be exempted from the requirements described in Section R311-
206-4 by:

(1) permanently closing tanks as outlined in 40 CFR 280,
subpart G, Rule R311-204, and Rule R311-205, or

(2) meeting the following requirements:

(A) demonstrating compliance with Section R311-206-5,
and

(B) notifying the Executive Secretary in writing at least 30
days before the date of cessation of participation in the program,
and specifying the date of cessation.

(i) The Director may waive the 30-day requirement if the
owner or operator has already documented current financial
assurance under R311-206-5 for other USTs owned or operated
by the owner or operator.

(i1) The date of cessation of participation in the program
may occur after the date designated in Subsection R311-206-
9(a)(2)(B) if the owner or operator does not document
compliance with R311-206-5 by the date originally designated.

(b) The fund will not give pro-rata refunds.

(c) Fortanks being removed voluntarily from the program,
the date of cessation of participation in the program shall be the
date on which coverage under the program ends. Subsequent
claims for payments from the fund must be made in accordance
with Section 19-6-424 and Section R311-207-2.

R311-206-10. Participation in the Environmental Assurance
Program After a Period of Voluntary Non-participation.

(a) Owners and operators who choose not to participate in
the Environmental Assurance Program shall, before any
subsequent participation in the program, meet the following
requirements:

(1) notify the Executive Secretary of the intent to
participate in the program;

(2) comply with the requirements of Subsection 19-6-
428(3), and

(3) meet the requirements of Subsection R311-206-3(a) to
qualify for a new certificate of compliance.

(b) In accordance with Subsection 19-6-428(3)(b), the
Executive Secretary may determine that there is reasonable
cause to believe that no petroleum has been released if the
owner or operator, for each UST to participate in the program,
meets the following requirements at the time the owner or
operator applies for participation:

(1) The last two compliance inspections verify significant
operational compliance, and verify that no release has occurred.
Significant operational compliance status shall be determined
using the EPA Release Prevention Compliance Measures Matrix
and Release Detection Compliance Measures Matrix, both dated
March 3, 2005 and incorporated herein by reference. The
matrices contain leak prevention and leak detection criteria to be
used by inspectors in determining compliance status of
underground storage tanks.

(2) The owner or operator documents compliance with all
release prevention and release detection requirements that are
required for the time period since the last compliance
inspection, and the records submitted do not give reason to
suspect a release has occurred. The owner or operator shall
submit:

(i) tank and piping leak detection records, or a tank and
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line tightness test performed within the last six months;

(i) the most recent simulated leak test for all automatic
line leak detectors;

(iii) cathodic protection tests, if applicable, and

(iv) internal lining inspections, if applicable.

(3) The period of non-participation in the Program is less
than six months, or the UST is less than ten years old.

KEY: hazardous substances, petroleum, underground

storage tanks

September 14, 2012 19-6-105
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19-6-428
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R317. Environmental Quality, Water Quality.
R317-1. Definitions and General Requirements.
R317-1-1. Definitions.

1.1 "Assimilative Capacity" means the difference between
the numeric criteria and the concentration in the waterbody of
interest where the concentration is less than the criterion.

1.2 "Board" means the Utah Water Quality Board.

1.3 "BOD" means 5-day, 20 degrees C. biochemical
oxygen demand.

1.4 "Body Politic" means the State or its agencies or any
political subdivision of the State to include a county, city, town,
improvement district, taxing district or any other governmental
subdivision or public corporation of the State.

1.5 "Building sewer" means the pipe which carries
wastewater from the building drain to a public sewer, a
wastewater disposal system or other point of disposal. It is
synonymous with "house sewer".

1.6 "CBOD" means 5-day, 20 degrees C., carbonaceous
biochemical oxygen demand.

1.7 "COD" means chemical oxygen demand.

1.8 "Deep well" means a drinking water supply source
which complies with all the applicable provisions of the State of
Utah Public Drinking Water Regulations.

1.9 "Digested sludge" means sludge in which the volatile
solids content has been reduced to about 50% by a suitable
biological treatment process.

1.10 "Division" means the Utah State Division of Water
Quality.

1.11 "Domestic wastewater" means a combination of the
liquid or water-carried wastes from residences, business
buildings, institutions, and other establishments with installed
plumbing facilities, together with those from industrial
establishments, and with such ground water, surface water, and
storm water as may be present. It is synonymous with the term
"sewage".

1.12 "Effluent" means the liquid discharge from any unit
of a wastewater treatment works, including a septic tank.

1.13 "Existing Uses" means those uses actually attained in
a water body on or after November 28, 1975, whether or not
they are included in the water quality standards.

1.14 "Human pathogens" means specific causative agents
of disease in humans such as bacteria or viruses.

1.15 "Industrial wastes" means the liquid wastes from
industrial processes as distinct from wastes derived principally
from dwellings, business buildings, institutions and the like. It
is synonymous with the term "industrial wastewater".

1.16 "Influent" means the total wastewater flow entering
a wastewater treatment works.

1.17 "Great Salt Lake impounded wetland" means wetland
ponds which have been formed by dikes or berms to control and
retain the flow of freshwater sources in the immediate proximity
of Great Salt Lake.

1.18 "Large underground wastewater disposal system"
means the same type of device as an onsite wastewater system
except that it is designed to handle more than 5,000 gallons per
day of domestic wastewater, or wastewater that originates in
multiple dwellings, commercial establishments, recreational
facilities, schools, or any other underground wastewater disposal
system not covered under the definition of an onsite wastewater
system. The Board controls the installation of such systems.

1.19 "Onsite wastewater system" means an underground
wastewater disposal system for domestic wastewater which is
designed for a capacity of 5,000 gallons per day or less and is
not designed to serve multiple dwelling units which are owned
by separate owners except condominiums and twin homes. It
usually consists of a building sewer, a septic tank and an
absorption system.

1.20 "Operating Permit" is a State issued permit issued to
any wastewater treatment works covered under R317-3 or R317-

5 with the following exceptions:

A. Any wastewater treatment permitted under Ground
Water Quality Protection R317-6.

B. Any wastewater treatment permitted under
Underground Injection Control (UIC) Program R317-7.

C. Any wastewater treatment permitted under Utah
Pollutant Discharge Elimination System (UPDES) R317-8.

D. Any wastewater treatment permitted under Approvals
and Permits for a Water Reuse Project R317-13.

E. Any wastewater treatment permitted by a Local Health
Department under Onsite Wastewater Systems R317-4.

1.21  "Person" means any individual, corporation,
partnership, association, company, or body politic, including
any agency or instrumentality of the United States government
(Section 19-1-103).

1.22 "Point source" means any discernible, confined and
discrete conveyance including but not limited to any pipe, ditch,
channel, tunnel, conduit, well, discrete fissure, container,
concentrated animal feeding operation, or vessel or other
floating craft from which pollutants are or may be discharged.
This term does not include return flow from irrigated
agriculture.

1.23 "Pollution" means such contamination, or other
alteration of the physical, chemical, or biological properties of
any waters of the state, or such discharge of any liquid, gaseous
or solid substance into any waters of the state as will create a
nuisance or render such waters harmful or detrimental or
injurious to public health, safety or welfare, or to domestic,
commercial, industrial, agricultural, recreational, or other
legitimate beneficial uses, or to livestock, wild animals, birds,
fish or other aquatic life.

1.24 "Sewage" is synonymous with the term "domestic
wastewater".

1.25 "Shallow well" means a well providing a source of
drinking water which does not meet the requirements of a "deep
well".

1.26 "Sludge" means the accumulation of solids which
have settled from wastewater. As initially accumulated, and
prior to treatment, it is known as "raw sludge".

1.27 "SS" means suspended solids.

1.28 Total Maximum Daily Load (TMDL) means the
maximum amount of a particular pollutant that a waterbody can
receive and still meet state water quality standards, and an
allocation of that amount to the pollutant's sources.

1.29 "Treatment works" means any plant, disposal field,
lagoon, dam, pumping station, incinerator, or other works used
for the purpose of treating, stabilizing or holding wastes.
(Section 19-5-102).

1.30 "TSS" means total suspended solids.

1.31 "Underground Wastewater Disposal System" means
a system for underground disposal of domestic wastewater. It
includes onsite wastewater systems and large underground
wastewater disposal systems.

1.32  "Wastes" means dredged spoil, solid waste,
incinerator residue, sewage, garbage, sewage sludge, munitions,
chemical wastes, biological materials, radioactive materials,
heat, wrecked or discarded equipment, rock, sand, cellar dirt,
and industrial, municipal, and agricultural waste discharged into
water. (Section 19-5-102).

1.33 "Wastewater" means sewage, industrial waste or other
liquid substances which might cause pollution of waters of the
state. Intercepted ground water which is uncontaminated by
wastes is not included.

1.34 "Waters of the state" means all streams, lakes, ponds,
marshes, water-courses, waterways, wells, springs, irrigation
systems, drainage systems, and all other bodies or
accumulations of water, surface and underground, natural or
artificial, public or private, which are contained within, flow
through, or border upon this state or any portion thereof, except
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that bodies of water confined to and retained within the limits of
private property, and which do not develop into or constitute a
nuisance, or a public health hazard, or a menace to fish and
wildlife, shall not be considered to be "waters of the state" under
this definition (Section 19-5-102).

R317-1-2. General Requirements.

2.1 Water Pollution Prohibited. No person shall discharge
wastewater or deposit wastes or other substances in violation of
the requirements of these rules.

2.2 Construction Permit. No person shall make or
construct any device for treatment or discharge of wastewater
(including storm sewers) without first receiving a permit to do
so from the Board or its authorized representative, except as
provided herein.

A. Body Politic Required. A permit for construction of a
new treatment works or a sewerage system, or modifications to
an existing treatment works or sewerage system for multiple
units under separate ownership will be issued only if the
treatment works or sewerage system are under the sponsorship
of'a body politic as defined in R317-1-1.

B. Submission of Plans. Any person desiring a permit
shall submit complete plans, specifications, and other pertinent
documents covering the proposed construction to the Division
for review. Liquid waste storage facilities at animal feeding
operations must be designed and constructed in accordance with
Table 2a - Criteria for Siting, Investigation, and Design of
Liquid Waste Storage Facilities with a water depth greater than
2 feet; Table 2b - Criteria for Siting, Investigation, and Design
of Liquid Waste Storage Facilities with a water depth of 2 feet
or less; and Table 2¢ - Criteria for runoff ponds with a water
depth of 2 feet of less and a storage period less than 90 days
annually, contained in the U.S.D.A. Natural Resource
Conservation Service (NRCS) Conservation Practice Standard,
Waste Storage Facility, Code 313, dated August 2006. Thisrule
incorporates by reference Tables 2a, 2b, and 2c¢ in the August
2006 U.S.D.A. NRCS Conservation Practice Standard, Waste
Storage Facility, Code 313.

C. Review of Plans. The Division shall review said plans
and specifications as to their adequacy of design for the intended
purpose and shall require such changes as are found necessary
to assure compliance with pertinent parts of these rules.

D. Approval of Plans. Issuance of a construction permit
shall be construed as approval of plans for the purposes of
authorizing release of federal or state funds allocated for
planning or construction purposes.

E. Permit Expiration. Construction permits shall expire
one year after date of issuance unless substantial and continuous
construction is under way. Upon application, construction
permits may be extended on an individual basis provided
application for such extension is made prior to the permit
expiration date.

F. Exceptions.

1. Wastewater facilities that discharge to an existing sewer
system and serve only units that are under single ownership, or
serve multiple units under separate ownership where the
wastewater facilities are under the sponsorship of the public
sewer system to which they discharge. This exception does not
apply to pumping stations having the installed capacity in excess
of 1 million gallons per day (3,785 cubic meters per day).

2. Onsite Wastewater Disposal Systems. Construction
plans and specifications for onsite wastewater disposal systems
shall be submitted to the local health authority having
jurisdiction and need not be submitted to the Division. Such
devices, in any case, shall be constructed in accordance with
rules for onsite wastewater disposal systems adopted by the
Water Quality Board. Compliance with the rules shall be
determined by an on-site inspection by the appropriate health
authority.

3. Small Animal Waste (Manure) Lagoons and Runoff
Ponds. Construction plans and specifications for small animal
waste lagoons as defined in R317-6 (permitted by rule for
ground water permits) need not be submitted to the Division if
the design is prepared or certified by the U.S.D.A. Natural
Resources Conservation Service (NRCS) in accordance with
criteria provided for in the Memorandum of Agreement between
the Division and the NRCS, and the construction is inspected by
the NRCS. Compliance with these rules shall be determined by
on-site inspection by the NRCS.

2.3 Compliance with Water Quality Standards. No person
shall discharge wastes into waters of the state except in
compliance with these rules and under circumstances which
assure compliance with water quality standards in R317-2.

24 Operation of Wastewater Treatment Works.
Wastewater treatment works shall be so operated at all times as
to produce effluents meeting all requirements of these rules and
otherwise in a manner consistent with adequate protection of
public health and welfare. Complete daily records shall be kept
of the operation of wastewater treatment works covered under
R317-3 on forms approved by the Division and a copy of such
records shall be forwarded to the Division at monthly intervals.

R317-1-3. Requirements for Waste Discharges.

3.1 Compliance With Water Quality Standards.

All persons discharging wastes into any of the waters of the
State shall provide the degree of wastewater treatment
determined necessary to insure compliance with the
requirements of R317-2 (Water Quality Standards), except that
the Board may waive compliance with these requirements for
specific criteria listed in R317-2 where it is determined that the
designated use is not being impaired or significant use
improvement would not occur or where there is a reasonable
question as to the validity of a specific criterion or for other
valid reasons as determined by the Board.

3.2 Compliance With Secondary Treatment Requirements.

All persons discharging wastes from point sources into any
of the waters of the State shall provide treatment processes
which will produce secondary effluent meeting or exceeding the
following effluent quality standards.

A. The arithmetic mean of BOD values determined on
effluent samples collected during any 30-day period shall not
exceed 25 mg/l, nor shall the arithmetic mean exceed 35 mg/1
during any 7-day period. In addition, if the treatment plant
influent is of domestic or municipal sewage origin, the BOD
values of effluent samples shall not be greater than 15% of the
BOD values of influent samples collected in the same time
period. As analternative, if agreed to by the person discharging
wastes, the following effluent quality standard may be
established as a requirement of the discharge permit and must be
met: The arithmetic mean of CBOD values determined on
effluent samples collected during any 30-day period shall not
exceed 20 mg/l nor shall the arithmetic mean exceed 30 mg/1
during any 7-day period. In addition, if the treatment plant
influent is of domestic or municipal sewage origin, the CBOD
values of effluent samples shall not be greater than 15% of the
CBOD values of influent samples collected in the same time
period.

B. The arithmetic mean of SS values determined on
effluent samples collected during any 30-day period shall not
exceed 25 mg/l, nor shall the arithmetic mean exceed 35 mg/1
during any 7-day period. In addition, if the treatment plant
influent is of domestic or municipal sewage origin, the SS
values of effluent samples shall not be greater than 15% of the
SS values of influent samples collected in the same time period.

C. The geometric mean of total coliform and fecal
coliform bacteria in effluent samples collected during any 30-
day period shall not exceed either 2000 per 100 ml or 200 per
100 ml respectively, nor shall the geometric mean exceed 2500
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per 100 ml or 250 per 100 ml respectively, during any 7-day
period; or, the geometric mean of E. coli bacteria in effluent
samples collected during any 30-day period shall not exceed 126
per 100 ml nor shall the geometric mean exceed 158 per 100 ml
respectively during any 7-day period. Exceptions to this
requirement may be allowed by the Board where domestic
wastewater is not a part of the effluent and where water quality
standards are not violated.

D. The effluent values for pH shall be maintained within
the limits of 6.5 and 9.0.

E. Exceptions to the 85% removal requirements may be
allowed where infiltration makes such removal requirements
infeasible and where water quality standards are not violated.

F. The Board may allow exceptions to the requirements of
(A), (B) and (D) above where the discharge will be of short
duration and where there will be of no significant detrimental
affect on receiving water quality or downstream beneficial uses.

G. The Board may allow that the BODS and TSS effluent
concentrations for discharging domestic wastewater lagoons
shall not exceed 45 mg/1 for a monthly average nor 65 mg/1 for
a weekly average provided the following criteria are met:

1. The lagoon system is operating within the organic and
hydraulic design capacity established by R317-3,

2. The lagoon system is being properly operated and
maintained,

3. The treatment system is meeting all other permit limits,

4. There are no significant or categorical industrial users
(IU) defined by 40 CFR Part 403, unless it is demonstrated to
the satisfaction of the Executive Secretary to the Utah Water
Quality Board that the IU is not contributing constituents in
concentrations or quantities likely to significantly effect the
treatment works,

5. A Waste Load Allocation (WLA) indicates that the
increased permit limits would not impair beneficial uses of the
receiving stream.

3.3 Extensions To Deadlines For Compliance.

The Board may, upon application of a waste discharger,
allow extensions to the compliance deadlines in Section 1.3.2
above where it can be shown that despite good faith effort,
construction cannot be completed within the time required.

3.4 Pollutants In Diverted Water Returned To Stream.

A user of surface water diverted from waters of the State
will not be required to remove any pollutants which such user
has not added before returning the diverted flow to the original
watercourse, provided there is no increase in concentration of
pollutants in the diverted water. Should the pollutant
constituent concentration of the intake surface waters to a
facility exceed the effluent limitations for such facility under a
federal National Pollutant Discharge Elimination System permit
or a permit issued pursuant to State authority, then the effluent
limitations shall become equal to the constituent concentrations
in the intake surface waters of such facility. This section does
not apply to irrigation return flow.

R317-1-4. Utilization and Isolation of Domestic Wastewater
Treatment Works Effluent.

4.1 Untreated Domestic Wastewater. Untreated domestic
wastewater or effluent not meeting secondary treatment
standards as defined by these regulations shall be isolated from
all public contact until suitably treated. Land disposal or land
treatment of such wastewater or effluent may be accomplished
by use of an approved total containment lagoon as defined in
R317-3 or by such other treatment approved by the Board as
being feasible and equally protective of human health and the
environment.

4.2 Use of Secondary Effluent at Plant Site. Secondary
effluent may be used at the treatment plant site in the following
manner provided there is no cross-connection with a potable
water system:

A. Chlorinator injector water for wastewater chlorination
facilities, provided all pipes and outlets carrying the effluent are
suitably labeled.

B. Water for hosing down wastewater clarifiers, filters and
related units, provided all pipes and outlets carrying the effluent
are suitably labeled.

C. Irrigation of landscaped areas around the treatment
plant from which the public is excluded.

R317-1-5. Use of Industrial Wastewaters.

5.1 Use of industrial wastewaters (not containing human
pathogens) shall be considered for approval by the Board based
on a case-specific analysis of human health and environmental
concerns.

R317-1-6. Disposal of Domestic Wastewater Treatment
Works Sludge.

6.1 General. No person shall use, dispose, or otherwise
manage sewage sludge through any practice for which pollutant
limits, management practices, and operational standards for
pathogens and vector attraction reduction requirements are
established in 40 CFR 503, July 1, 1994, except in accordance
with such requirements.

6.2 Permit. All treatment works producing, treating and
disposing of sewage sludge must comply with applicable permit
requirements at R317-3, 6 and 8.

6.3 Septic Tank Contents. The dumping or spreading of
septic tank contents is prohibited except in conformance with 40
CFR 503 and R317-550-7.

6.4 Effective Date. Notwithstanding the effective date for
incorporation by reference of 40 CFR 503 provided in R317-8-
1.10(9), those portions of 40 CFR 503 specified in R317-1-6.1
and 6.3 are effective immediately.

R317-1-7. TMDLs.
The following TMDLs are approved by the Board and
hereby incorporated by reference into these rules:
7.1 Middle Bear River -- February 23, 2010
Chalk Creek -- December 23, 1997
Otter Creek -- December 23, 1997
Little Bear River -- May 23, 2000
Mantua Reservoir -- May 23, 2000
East Canyon Creek -- September 14, 2010
East Canyon Reservoir -- September 14, 2010
Kents Lake -- September 1, 2000
LaBaron Reservoir -- September 1, 2000
Minersville Reservoir -- September 1, 2000
Puffer Lake -- September 1, 2000
Scofield Reservoir -- September 1, 2000
Onion Creek (near Moab) -- July 25, 2002
Cottonwood Wash -- September 9, 2002
Deer Creek Reservoir -- September 9, 2002
Hyrum Reservoir -- September 9, 2002
Little Cottonwood Creek -- September 9, 2002
Lower Bear River -- September 9, 2002
Malad River -- September 9, 2002
Mill Creek (near Moab) -- September 9, 2002
Spring Creek -- September 9, 2002
7.22 Forsyth Reservoir -- September 27, 2002
7.23 Johnson Valley Reservoir -- September 27, 2002
7.24 Lower Fremont River -- September 27, 2002
7.25 Mill Meadow Reservoir -- September 27, 2002
7.26 UM Creek -- September 27, 2002
7.27 Upper Fremont River -- September 27, 2002
7.28 Deep Creek -- October 9, 2002
7.29 Uinta River -- October 9, 2002
7.30 Pineview Reservoir -- December 9, 2002
7.31 Browne Lake -- February 19, 2003
7.32 San Pitch River -- November 18, 2003
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33 Newton Creek -- June 24, 2004

34 Panguitch Lake -- June 24, 2004

35 West Colorado -- August 4, 2004

36 Silver Creek -- August 4, 2004

37 Upper Sevier River -- August 4, 2004

38 Lower and Middle Sevier River -- August 17,2004
7.39 Lower Colorado River -- September 20, 2004
7.40 Upper Bear River -- August 4, 2006

7.41 Echo Creek -- August 4, 2006

7.42 Soldier Creek -- August 4, 2006

7.43 East Fork Sevier River -- August 4, 2006
7.44 Koosharem Reservoir -- August 4, 2006

7.45 Lower Box Creek Reservoir -- August 4, 2006
7.46 Otter Creek Reservoir -- August 4, 2006

7.47 Thistle Creek -- July 9, 2007

7.48 Strawberry Reservoir -- July 9, 2007

7.49 Matt Warner Reservoir -- July 9, 2007

7.50 Calder Reservoir -- July 9, 2007

7.51 Lower Duchesne River -- July 9, 2007

7.52 Lake Fork River -- July 9, 2007

7.53 Brough Reservoir -- August 22, 2008

7.54 Steinaker Reservoir -- August 22, 2008

7.55 Red Fleet Reservoir -- August 22, 2008

7.56 Newcastle Reservoir -- August 22, 2008

7.57 Cutler Reservoir -- February 23, 2010

7.58 Pariette Draw -- September 28, 2010

7.59 Emigration Creek -- September 1, 2011

7.60 Jordan River -- June 27, 2012

R317-1-8. Penalty Criteria for Civil Settlement Negotiations.

8.1 Introduction. Section 19-5-115 of the Water Quality
Act provides for penalties of up to $10,000 per day for
violations of the act or any permit, rule, or order adopted under
itand up to $25,000 per day for willful violations. Because the
law does not provide for assessment of administrative penalties,
the Attorney General initiates legal proceedings to recover
penalties where appropriate.

8.2 Purpose And Applicability. These criteria outline the
principles used by the State in civil settlement negotiations with
water pollution sources for violations of the UWPCA and/or any
permit, rule or order adopted under it. It is designed to be used
as a logical basis to determine a reasonable and appropriate
penalty for all types of violations to promote a more swift
resolution of environmental problems and enforcement actions.

To guide settlement negotiations on the penalty issue, the
following principles apply: (1) penalties should be based on the
nature and extent of the violation; (2) penalties should at a
minimum, recover the economic benefit of noncompliance; (3)
penalties should be large enough to deter noncompliance; and
(4) penalties should be consistent in an effort to provide fair and
equitable treatment of the regulated community.

In determining whether a civil penalty should be sought,
the State will consider the magnitude of the violations; the
degree of actual environmental harm or the potential for such
harm created by the violation(s); response and/or investigative
costs incurred by the State or others; any economic advantage
the violator may have gained through noncompliance;
recidivism of the violator; good faith efforts of the violator;
ability of the violator to pay; and the possible deterrent effect of
a penalty to prevent future violations.

8.3 Penalty Calculation Methodology. The statutory
maximum penalty should first be calculated, for comparison
purposes, to determine the potential maximum penalty liability
of the violator. The penalty which the State seeks in settlement
may not exceed this statutory maximum amount.

The civil penalty figure for settlement purposes should then
be calculated based on the following formula: CIVIL
PENALTY = PENALTY + ADJUSTMENTS - ECONOMIC
AND LEGAL CONSIDERATIONS

PENALTY: Violations are grouped into four main penalty
categories based upon the nature and severity of the violation.
A penalty range is associated with each category. The following
factors will be taken into account to determine where the
penalty amount will fall within each range:

A. History of compliance or noncompliance. History of
noncompliance includes consideration of previous violations
and degree of recidivism.

B. Degree of willfulness and/or negligence. Factors to be
considered include how much control the violator had over and
the foreseeability of the events constituting the violation,
whether the violator made or could have made reasonable
efforts to prevent the violation, whether the violator knew of the
legal requirements which were violated, and degree of
recalcitrance.

C. Good faith efforts to comply. Good faith takes into
account the openness in dealing with the violations, promptness
in correction of problems, and the degree of cooperation with
the State.

Category A - $7,000 to $10,000 per day. Violations with
high impact on public health and the environment to include:

1. Discharges which result in documented public health
effects and/or significant environmental damage.

2. Any type of violation not mentioned above severe
enough to warrant a penalty assessment under category A.

Category B - $2,000 to $7,000 per day. Major violations
ofthe Utah Water Pollution Control Act, associated regulations,
permits or orders to include:

1. Discharges which likely caused or potentially would
cause (undocumented) public health effects or significant
environmental damage.

2. Creation of a serious hazard to public health or the
environment.

3. Illegal discharges containing significant quantities or
concentrations of toxic or hazardous materials.

4. Any type of violation not mentioned previously which
warrants a penalty assessment under Category B.

Category C - $500 to $2,000 per day. Violations of the
Utah Water Pollution Control Act, associated regulations,
permits or orders to include:

1. Significant excursion of permit effluent limits.

2. Substantial non-compliance with the requirements of a
compliance schedule.

3. Substantial non-compliance with monitoring and
reporting requirements.

4. Tllegal discharge containing significant quantities or
concentrations of non toxic or non hazardous materials.

5. Any type of violation not mentioned previously which
warrants a penalty assessment under Category C.

Category D - up to $500 per day. Minor violations of the
Utah Water Pollution Control Act, associated regulations,
permits or orders to include:

1. Minor excursion of permit effluent limits.

2. Minor violations of compliance schedule requirements.

3. Minor violations of reporting requirements.

4. Illegal discharges not covered in Categories A, B and C.

5. Any type of violations not mentioned previously which
warrants a penalty assessment under category D.

ADJUSTMENTS: The civil penalty shall be calculated by
adding the following adjustments to the penalty amount
determined above: 1) economic benefit gained as a result of
non-compliance; 2) investigative costs incurred by the State
and/or other governmental levels; 3) documented monetary
costs associated with environmental damage.

ECONOMIC AND LEGAL CONSIDERATIONS: An
adjustment downward may be made or a delayed payment
schedule may be used based on a documented inability of the
violator to pay. Also, an adjustment downward may be made in
consideration of the potential for protracted litigation, an
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attempt to ascertain the maximum penalty the court is likely to
award, and/or the strength of the case.

8.4 Mitigation Projects. In some exceptional cases, it may
be appropriate to allow the reduction of the penalty assessment
in recognition of the violator's good faith undertaking of an
environmentally beneficial mitigation project. The following
criteria should be used in determining the eligibility of such
projects:

A. The project must be in addition to all regulatory
compliance obligations;

B. The project preferably should closely address the
environmental effects of the violation;

C. The actual cost to the violator, after consideration of tax
benefits, must reflect a deterrent effect;

D. The project must primarily benefit the environment
rather than benefit the violator;

E. The project must be judicially enforceable;

F. The project must not generate positive public perception
for violations of the law.

8.5 Intent Of Criteria/Information Requests. The criteria
and procedures in this section are intended solely for the
guidance of the State. They are not intended, and cannot be
relied upon to create any rights, substantive or procedural,
enforceable by any party in litigation with the State.

R317-1-9. Electronic Submissions and Electronic Signatures.

(a) Pursuant to the authority of Utah Code Ann.
Subsection 46-4-501(a), the submission of Discharge
Monitoring Reports and related information may be conducted
electronically through the EPA's NetDMR program, provided
the requirements of subsection (b) are met.

(b) A person may submit Discharge Monitoring Reports
and related information only after (1) completion of a Subscriber
Agreement in a form designated by the Executive Secretary to
ensures that all requirements of 40 CFR 3, EPA's Cross - Media
Electronic Reporting Regulation (CROMERR) are met; and (2)
completion of subsequent steps specified by EPA's CROMERR,
including setting up a subscriber account.

(c) The Subscriber Agreement will continue until
terminated by its own terms, until modified by mutual consent
or until terminated with 60 days written notice by any party.

(d) Any person who submits a Discharge Monitoring
Report or related information under the NetDMR program, and
who electronically signs the report or related information, is, by
providing an electronic signature, making the following
certification: "I certify under penalty of law that this document
and all attachments were prepared under my direction or
supervision in accordance with a system designed to assure that
qualified personnel properly gather and evaluate the information
submitted. Based on my inquiry of the person or persons who
manage the system, or those persons directly responsible for
gathering the information, the information submitted is, to the
best of my knowledge and belief, true, accurate, and complete.
I am aware that there are significant penalties for submitting
false information, including the possibility of fine and
imprisonment for knowing violations."

KEY: water pollution, waste disposal, industrial waste,
effluent standards

September 26, 2012 19-5
Notice of Continuation October 2, 2007
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R331. Financial Institutions, Administration.

R331-17. Publication and Disclosure of Acquisition of
Control, Merger, or Consolidation Applications to the
Department of Financial Institutions.

R331-17-1. Authority, Scope, and Purpose.

(1) This rule is issued pursuant to Sections 7-1-301, 7-1-
703, 7-1-704 and 7-1-705.

(2) This rule applies to all applicants to the department for
change of control, acquisition of, merger, or consolidation with
any financial institution chartered by the state.

(3) Public disclosure by newspaper publication of
applications to the department for change of control is necessary
to increase the amount of timely and useful information
available to the public thereby increasing the department's
sources of information in connection with these applications and
enhancing its ability to prevent dishonest or unqualified persons
from acquiring control of state chartered financial institutions.

R331-17-2. Definitions.

(1) "Control" means "control" as defined in 7-1-103.

(2) "Commissioner" means the Commissioner of Financial
Institutions.

(3) "Department" means the Department of Financial
Institutions.

R331-17-3. Publication of Notice of Application.

(1) Within ten days after the department has accepted an
application for change of control, acquisition of, merger, or
consolidation with a financial institution chartered by the state,
the applicant shall publish an announcement of such acceptance
in three successive issues of a newspaper of general circulation
in the county where the principal place of business is
established.

(2) The newspaper announcement shall contain:

(a) The name(s) of the proposed acquirer(s);

(b) The name of the financial institution whose stock is
sought to be acquired;

(c) Date application was accepted by the department;

(d) A statement that any person wishing to comment on the
proposed changes may submit written comments to the
commissioner within 20 days following the required newspaper
publication.

R331-17-4. Waiver of Publication.

(1) In circumstances requiring prompt action, the
commissioner may, if it is in the public interest:

(a) Waive the publication requirement of Rule R331-17-3;

(b) Waive or shorten the public comment period; or

(c) Act on the proposed change in control prior to the
expiration of the public comment period.

(2) The commissioner may determine it is in the public
interest to grant confidential treatment to an application.

(3) The commissioner may waive publication of notice of
an application if notice has been or will be published pursuant
to a rule of another state or federal agency.

KEY: financial institutions

1995 7-1-703
Notice of Continuation September 24, 2012 7-1-704
7-1-705

7-1-301(5)
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R331. Financial Institutions, Administration.

R331-23. Lending Limits for Banks, Industrial Loan
Corporations.

R331-23-1. Authority, Scope, and Purpose.

(1) The Department of Financial Institutions enacts this
rule under authority granted by Sections 7-1-301, 7-3-19, and 7-
8-20.

(2) The rule applies to all loans and extensions of credit
made by banks and industrial loan corporations chartered in the
state and their subsidiaries.

(3) The rule is intended to prevent one person from
borrowing an unduly large amount of a given bank's or
industrial loan corporation's funds, thereby exposing the bank's
or industrial loan corporation's depositors, creditors and
stockholders to excessive risk.

(4) The rule provides exceptions to the general lending
limits set forth in Sections 7-3-19 and 7-8-20.

(5) The rule does not apply to loans made by a bank or an
industrial loan corporation to a subsidiary. The rule does not
apply to an extension of credit that is subject to, or expressly
exempted from, a federal statute or regulation limiting the
amount of total loans and credit that may be extended to any
person or group of persons.

R331-23-2. Definitions.

(1) "Affiliate" means any institution that controls the bank
or industrial loan corporation and any other institution that is
controlled by the institution that controls the bank or industrial
loan corporation. However, "affiliate" does not include a
subsidiary of the bank or industrial loan corporation.

(2) "Commissioner" means the Commissioner of Financial
Institutions.

(3) "Contractual commitment to advance funds" means:

(a) an obligation on the part of the bank or industrial loan
corporation to make payments to a third party contingent upon
default by the bank's or industrial loan corporation's customer in
the performance of an obligation under the terms of that
customer's contract with the third party or upon some other
stated condition, or

(b) an obligation to guarantee or stand as surety for the
benefit of a third party. The term includes standby letters of
credit, guarantees, puts and other similar arrangements. A
binding, written commitment to lend is a "contractual
commitment to advance funds" if it and all other outstanding
loans to the borrower are within the bank's or industrial loan
corporation's lending limit on the date of the commitment.

(4) "Consumer" means the user of any products,
commodities, goods, or services, whether leased or purchased,
and does not include any person who purchases products or
commodities for the purpose of resale or for fabrication into
goods for sale.

(5) "Consumer paper" includes paper relating to
automobiles, mobile homes, recreational vehicles, residences,
office equipment, household items, tuition fees, insurance
premium fees, and similar consumer items.

(6) For purposes of the rule, "Control" means the
ownership or control of at least 50% of the voting stock.

(7) "Current market value" means the bid or closing price
listed for financial instruments in a regularly published listing or
an electronic reporting service.

(8) "Financial instruments" means stocks, notes, bonds,
and debentures traded in a national securities exchange, OTC
margin stocks, as defined by the Federal Reserve Board at 12
CFR 220.2, 1996, commercial paper, negotiable certificates of
deposit, bankers acceptances, and shares in money market and
mutual funds of the type which issue shares in which banks or
industrial loan corporations may perfect a security interest.

(9) "Institution" means "institution" as defined in Section
7-1-103.

(10) "Investment grade securities" means marketable
obligations in the form of a bond, note or debenture rated in one
of the four highest ratings of a nationally recognized rating
agency. "Investment grade securities" does not include
investments which are predominantly speculative in nature.

(11) "Loans and extensions of credit" means any direct or
indirect advance of funds in any manner whatsoever to a person.
This is made on the basis of any obligation of that person to
repay the funds, or repayable from specific property pledged by
or on behalf of a person. "Loans and extensions of credit"
includes:

(a) A purchase under repurchase agreement of securities,
other assets or obligations other than investment grade securities
in which the purchasing bank or industrial loan corporation has
a perfected security interest, with regard to the seller but not as
an obligation of the underlying obligor of the security;

(b) An advance by means of an overdraft, cash item, or
otherwise;

(c) A contractual commitment to advance funds;

(d) An acquisition by discount, purchase, exchange, or
otherwise of any note, draft, or other evidence of indebtedness
upon which a person may be liable as maker, drawer, endorser,
guarantor, or surety,

(e) A participation without recourse, with regard to the
participating bank or industrial loan corporation, but not the
originating bank or industrial loan corporation;

() Existing loans, leases, or advances which have been
charged off on the books of the bank or industrial loan
corporation in whole or in part and which are legally
enforceable, including statutory bad debt under Section 7-3-25
or Section 7-8-15 respectively.

(12) "Loans and extensions of credit" does not include:

(a) A receipt by a bank or industrial loan corporation of a
check deposited in or delivered to the bank or industrial loan
corporation in the usual course of business unless it results in
the carrying of a cash item for the granting of an overdraft other
than an inadvertent overdraft in a limited amount that is
promptly repaid;

(b) An acquisition of a note, draft, bill of exchange, or
other evidence of indebtedness through a merger or
consolidation of financial institutions or a similar transaction by
which an institution acquires assets and assumes liabilities of
another institution, or foreclosure on collateral or similar
proceeding for the protection of the bank or industrial loan
corporation, provided that the indebtedness is not held for a
period of more than three years from the date of the acquisition,
unless permission to extend the period is granted by the
commissioner on the basis that holding the indebtedness beyond
three years is not detrimental to the safety and soundness of the
acquiring bank or industrial loan corporation ;

(c) An endorsement or guarantee for the protection of a
bank or industrial loan corporation of any loan or other asset
previously acquired by the bank or industrial loan corporation
in good faith or any indebtedness to a bank or industrial loan
corporation for the purpose of protecting the bank or industrial
loan corporation against loss or of giving financial assistance to
it;

(d) Non-interest bearing deposits to the credit of the bank
or industrial loan corporation;

(e) The giving of immediate credit to a bank or industrial
loan corporation upon uncollected items received in the
ordinary course of business;

(f) The purchase of investment grade securities subject to
repurchase agreement in which the purchasing bank or industrial
loan corporation has a perfected security interest, or where the
securities are purchased from the state or any political
subdivision thereof;

(g) The sale of Federal funds;

(h) Loans or extensions of credit which have become
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unenforceable by reason of discharge in bankruptcy or are no
longer legally enforceable for other reasons.

(13) "Person" means "person" as defined in Section 7-1-
103.

(14) "Readily marketable collateral" means financial
instruments which are salable under ordinary circumstances with
reasonable promptness at a fair market value determined by
quotations based on actual transactions on an auction or
similarly available daily bid and ask price market.

(15) "Sale of Federal Funds" means any transaction among
depository institutions involving the transfer of immediately
available funds resulting from credits to deposit balances at
Federal Reserve banks or from credits to new or existing deposit
balances due from a correspondent depository institution.

(16) "Standby letter of credit" means any letter of credit,
or similar arrangement however named or described which
represents an obligation to the beneficiary on the part of the
issuer:

(a) To repay money borrowed by or advanced to or for the
account of the account party, or

(b) To make payment on account of any indebtedness
undertaken by the account party, or

(¢) To make payment on account of any default by the
account party in the performance of an obligation.

(17) "Subsidiary" means "subsidiary" as defined in Section
7-1-103.

(18) "Total capital" means the sum of capital stock,
surplus, undivided profits, reserve for contingencies, reserves
for loan losses, and the portion of subordinated notes and
debentures with more than one year maturity remaining.

R331-23-3. General Rule.

(1) The total loans and extensions of credit by a bank or
industrial loan corporation to any person outstanding at one time
and not fully secured, as determined in a manner consistent with
this rule, by collateral having a market value at least equal to the
amount of the loan or extension of credit may not exceed 15%
of the amount of the bank's or industrial loan corporation's total
capital.

(2) The total loans and extensions of credit by a bank or
industrial loan corporation to a person outstanding at one time
and fully secured by readily marketable collateral having a
market value, as determined by reliable and continuously
available price quotations, at least equal to the amount of the
funds and standing may not exceed 10% of the total capital of
the bank or industrial loan corporation. This limitation is
separate from and in addition to the 15% limitation described in
Subsection (1), above.

(a) Atall times, the total loans or extensions of credit to a
person based on the limitation for banks in Section 7-3-19(2)
and for industrial loan corporations in Rule R331-23-3(2) shall
be secured by readily marketable collateral having a current
market value of at least 100% of the total amount of funds
outstanding, excluding accrued or discounted interest.

(b) Each bank or industrial loan corporation shall institute
adequate procedures to ensure that the collateral value fully
secures the outstanding loan or extension of credit at all times.
At a minimum, each bank or industrial loan corporation shall
perfect its security interest in the collateral and shall calculate
the market value of the collateral at least monthly, or more
frequently, as may be deemed necessary to ensure compliance
with Section 7-3-19(2) for banks and Rule R331-23-3(2) for
industrial loan corporations.

(c) If collateral values fall below 100% of the outstanding
loan, the bank or industrial loan corporation must, within 60
days, obtain additional collateral in an amount sufficient to
provide 100% coverage, require reduction of the loan or
extension of credit, or sell the collateral and liquidate the debt.
During this period, the loan or extension of credit will be

considered nonconforming.

R331-23-4. Combining Loans to Separate Borrowers -
General Rule.

(1) Loans or extensions of credit to one person will be
combined where the proceeds of the loan or extension of credit
are to be used for the direct benefit of any other person or
persons.

(2) Loans or extensions of credit to a general partnership,
joint venture or association shall, for purposes of this rule, be
considered loans or extensions of credit jointly and severally to
each member of such partnership, joint venture or association
unless the agreement creating the general partnership, joint
venture or association provides otherwise, in which case the
loans or extensions of credit shall be allocated to each member
only to the extent provided for by the terms of any such
agreement.

(3) The sum of all loans or extensions of credit by a bank
or industrial loan corporation outstanding at any one time to a
person and all of its affiliates may not exceed 50% of the bank's
or industrial loan corporation's total capital.

R331-23-5. Exceptions to the Lending Limits.

(1) The lending limits do not apply to the portion of a loan
or extension of credit that represents accrued or discounted
interest.

(2) Loans Secured by U.S. Obligations and General
Obligations of a state or political subdivision.

(a) Loans or extensions of credit secured by bonds, notes,
certificates of indebtedness or Treasury bills of the United States
or by other similar obligations fully guaranteed as to the
principal and interest by the United States or general obligations
of a state or a political subdivision are not subject to any
limitation based on total capital.

(b) This exception applies only to the extent that loans or
extensions of credit are fully secured by the current market
value of obligations of the United States or guaranteed by the
United States or general obligations of a state or political
subdivision.

(c) If the market value of the collateral declines to the
extent that the loan is no longer in conformance with this
exception and exceeds the general 15% limitation, the loan must
be brought into conformance within 60 days.

(3) Loans to or Guaranteed by a Federal Agency

(a) Loans or extensions of credit to or secured by
unconditional takeout commitments or guarantees of any
department, agency, bureau, board, commission, or
establishment of the United States or any corporation wholly
owned directly or indirectly by the United States shall not be
subject to any limitation based on total capital.

(b) This exception may apply to only that portion of a loan
or extension of credit that is covered by a federal guarantee or
commitment.

(c) For purposes of this exception, the commitment or
guarantee must be payable in cash or its equivalent within 60
days after demand for payment is made.

(d) A guarantee or commitment is unconditional if the
protection afforded the bank or industrial loan corporation is not
substantially diminished or impaired in the case of loss resulting
from factors beyond the bank's or industrial loan corporation's
control. Protection against loss is not materially diminished or
impaired by procedural requirements, such as an agreement to
take over only in the event of default, including default over a
specific period of time, a requirement that notification of default
be given within a specific period after its occurrence, or a
requirement of good faith on the part of the bank or industrial
loan corporation.

(4) Loans Secured by Segregated Deposit Accounts

(a) Loans or extensions of credit secured by a segregated
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deposit account in the lending bank or industrial loan
corporation shall not be subject to any limitation based on total
capital.

(b) The bank or industrial loan corporation must ensure
that a security interest has been perfected in the deposit,
including the assignment of a specifically identified deposit and
any other actions required by state law.

(c) Deposit accounts which may qualify for this exception
include deposits in any form generally recognized as deposits.
In the case of a deposit eligible for withdrawal prior to the
maturity of the secured loan, the bank or industrial loan
corporation must establish internal procedures which will
prevent the release of the security.

(5) Loans to Financial Institutions with the Approval of
the commissioner

(a) Loans or extensions of credit to any financial
institution or to any receiver, conservator, or other agent in
charge of the business and property of such financial institution,
when such loans or extensions of credit are approved by the
commissioner, shall not be subject to any limitation based on
total capital.

(b) This exception is intended to apply only in emergency
situations where a bank or industrial loan corporation is called
upon to provide assistance to another financial institution.

(6) Discount of Consumer Paper

(a) This exception allows a bank or industrial loan
corporation to discount negotiable or nonnegotiable installment
consumer paper of one person in an amount equal to 10% of'its
total capital (in addition to the 15% permitted by Section 7-3-
19(1) and Section 7-8-20(1)) if the paper carries a full recourse
endorsement or unconditional guarantee by the person
transferring such paper. The unconditional guarantee may be in
the form of a repurchase agreement or a separate guarantee
agreement. A condition reasonably within the power of the
bank or industrial loan corporation to perform, such as the
repossession of collateral, will not be considered to make
conditional an otherwise unconditional agreement.

(b) Under certain circumstances, consumer paper which
otherwise meets the requirements of this exception will be
considered a loan or extension of credit to the maker of the
paper rather than the seller of the paper. Specifically, where (i)
through the bank's or industrial loan corporation's files it has
been determined that the financial condition of each maker is
reasonably adequate to repay the loan or extension of credit, and
(ii) any officer designated by the bank's or industrial loan
corporation's Chairman or Chief Executive Officer pursuant to
authorization by the Board of Directors certifies in writing that
the bank or industrial loan corporation is relying primarily upon
the maker to repay the loan or extension of credit, the loan or
extension of credit is subject only to the lending limits of the
maker of the paper. Where paper is purchased in substantial
quantities, the records, evaluation, and certification may be in
such form as is appropriate for the class and quantity of paper
involved.

(7) Loans Secured by Livestock

(a) This exception allows a bank or industrial loan
corporation to make loans or extensions of credit to one person
in an amount equal to 10% of its total capital, in addition to the
15% permitted by Section 7-3-19(1) and Section 7-8-20(1), if
the loans or extensions of credit are secured by livestock having
a market value at least equal to 115% of the outstanding loan
balance at all times. The loans or extensions of credit may be
secured by shipping documents or other instruments which
transfer title to, secure title to, or give a first lien on livestock.
"Livestock" includes dairy and beef cattle, hogs, sheep, goats,
horses, mules, poultry, and fish, whether or not held for resale.
To support compliance with this exception, the bank or
industrial loan corporation must maintain in its files an
inspection and appraisal report on the livestock pledged.

(b) Under the laws of certain states, a person furnishing
pasturage under a grazing contract may have a lien on the
livestock for the amount due for pasturage. If the lien which is
based on pasturage furnished by the lienor prior to the making
of the loan (i) is assigned to the bank or industrial loan
corporation by a recordable instrument and (ii) is protected
against being defeated by some other lien or claim, by payment
to a person other than the bank or industrial loan corporation, or
otherwise, it would qualify under this exception provided the
amount of such perfected lien is at least equal to the amount of
the loan and the value of the livestock is at no time less than
115% of the loan. Where the amount due under the grazing
contract is dependent upon future performance thereunder, the
resulting lien has merely prospective value and does not meet
the requirements of the exception.

(8) Loans to Student Loan Marketing Association, Utah
Board of Regents or Utah Higher Education Assistance
Authority

Loans or extensions of credit to the Student Loan
Marketing Association, the Utah Board of Regents or the Utah
Higher Education Assistance Authority are not subject to any
limitation based on total capital.

(9) Loans to Industrial Development Authorities and
Housing Authorities

A loan or extension of credit to an industrial development
authority, housing authority or similar public entity in the state
is not a loan or extension of credit to the authority provided
that:

(a) The bank or industrial loan corporation relies on the
credit of the lessee or owner of the facility to be financed by the
loan or extension of credit;

(b) The authority's liability with respect to the loan is
limited solely to whatever interest it has in the particular facility;

(c) The authority's interest is assigned to the bank or
industrial loan corporation as security for the loan or a
promissory note from the lessee or owner to the bank or
industrial loan corporation provides a higher order of security
than the assignment of a lease, trust deed or mortgage; and

(d) lessee's or tenant's rent or mortgage payment is
assigned and paid directly to the bank or industrial loan
corporation.

A loan or extension of credit meeting the above criteria
will be deemed a loan or extension of credit to the lessee or
owner and will be combined with other obligations of the lessee
or owner for purposes of Section 7-3-19 and Section 7-8-20.

(10) Other Exemptions

With the written approval of the commissioner other
exemptions to the provisions of Section 7-3-19 and Section 7-8-
20 may be permitted.

R331-23-6. Record Keeping.

(1) Theboard of directors shall review at least annually the
most recent financial statements on all loans and extensions of
credit to one person exceeding 10% of'total capital. Based upon
this review, the board of directors shall approve a determination
that the conditions outlined in Rule R331-23-4 do not exist for
such loans and extensions of credit. A statement of the above
approval shall be incorporated into the minutes of the board of
directors meeting at which the review was accomplished.

(2) In the case of loans and extensions of credit subject to
the limitations of Section 7-3-19(2) and Rule R331-23-3(2), a
record of the market value of the collateral securing such loans
or extensions of credit shall be maintained as set forth in Rule
R331-23-3.

KEY: loans, banks, industrial loan corporations*
July 16, 1997
Notice of Continuation September 28, 2012
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R333. Financial Institutions, Banks.
R333-5. Discount Securities Brokerage Service by Banks.
R333-5-1. Authority, Scope, and Purpose.

(1) This rule is issued pursuant to Subsection 7-1-
301(3)(a) and Section 7-3-3.2.

(2) This rule governs the type of securities brokerage
service state chartered banks may offer.

(3) The purpose of this rule is to limit securities activities
to "discount brokerage" services and to give state chartered
banks competitive equality with national banks which have their
principal office in this state by granting the same rights and
privileges to state chartered banks as are enjoyed by Utah's
national banks.

R333-5-2. Definitions.

"Discount brokerage" means the practice of executing
securities transactions solely at the direction of a bank customer
but not providing that customer with any investment advice.

R333-5-3. Discount Brokerage Services.

A state chartered bank may enter into a contractual
arrangement with unrelated discount brokers where the broker
executes securities transactions for bank customers and the bank
shares the commissions generated by the transaction. This
service is restricted as outlined below:

(1) The bank clearly acts solely at the customer's direction;

(2) The transactions are for the account of the customer
and not the account of the bank;

(3) The transactions are without recourse;

(4) The bank makes no warranty as to the performance or
quality of any security;

(5) The bank does not advise customers to make any
particular investment;

(6) The bank's promotional material clearly explains the
bank's limited role in the service; and

(7) The bank's promotional material clearly explains that
the transactions are not federally insured.

KEY: banks and banking, securities
December 2, 1997 7-1-301(3)
Notice of Continuation September 17, 2012 7-3-3.2
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R333. Financial Institutions, Banks.

R333-7. Investment by a State-Chartered Bank in Shares of
Open-End Investment Companies.

R333-7-1. Authority, Scope, and Purpose.

(1) This rule is issued pursuant to Subsection 7-1-
301(8)(b)(i) and Section 7-3-3.2.

(2) This rule permits a state-chartered bank to purchase for
its own account shares of open-end investment companies
subject to certain restrictions.

(3) This rule expands the eligible classes and types of
investments for state-chartered banks and gives them rights,
privileges and powers granted to national banks.

R333-7-2. Definitions.

(1) "Open-end investment company" is one in which the
shares are purchased or sold at par. The fund must be an open-
ended investment company registered with the Securities and
Exchange Commission under the Investment Company Act of
1940 and Securities Act of 1933 or a privately offered fund
sponsored by an affiliated commercial bank.

(2) "Total capital" means the sum of capital stock, surplus,
undivided profits, reserves for loan losses, reserve for
contingencies, and subordinated notes and debentures with more
than one year maturity.

R333-7-3. Investment by a State-Chartered Bank in Shares
of Open-End Investment Companies.

(1) A state chartered bank may purchase and hold shares
of an open-end investment company which are purchased or
sold at par without limitation if the portfolio of the company
consists wholly of obligations of, or obligations which are fully
guaranteed as to principal and interest by the United States or
this state.

(2) A state-chartered bank may invest an amount not to
exceed 15% of the bank's total capital in any one money market
fund with a Standard and Poor's Money Market Fund Rating of
AAAmM.

KEY: banks and banking, investments
1995 7-1-301(8)(a)
Notice of Continuation September S, 2012 7-3-3.2
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R333. Financial Institutions, Banks.

R333-8. Authority for Banks to Issue Subordinated Capital
Notes or Debentures.

R333-8-1. Authority, Scope, and Purpose.

(1) This rule is issued pursuant to Subsection 7-1-301(8)
and Section 7-3-28.

(2) This rule applies to all commercial banks chartered by
the State of Utah which issue convertible or non-convertible
subordinated capital notes or debentures.

(3) The purpose of this rule is to establish the criteria and
procedures for issuance of subordinated capital notes or
debentures and limitations on the total amount of such
instruments which may be outstanding in order to protect the
bank's depositors and shareholders.

R333-8-2. Definitions.

(1) "Capital Stock" means the total of:

(a) the par value of all shares of the bank having a par
value that have been issued; plus

(b) the amount of the consideration received by the bank
for all shares of the bank without par value that have been
issued, except that part of the consideration which has been
allocated to capital surplus in a manner permitted by law; plus

(¢) the amounts not included in Subsections (a) and (b) as
have been transferred to stated capital of the bank, whether upon
the issue of shares as a share dividend or otherwise; minus

(d) all reductions from such sum as have been effected in
a manner permitted by law.

(2) "Mandatory Convertible Securities" means any capital
securities which require that at some future date the issuer must
exchange common or perpetual preferred stock for the
outstanding security.

(3) "Surplus" means the total of:

(a) the amount paid to the bank in excess of the par value
of'its capital stock, or, in the case of stock without par value, the
amount designated as surplus of the total amount received for its
capital stock,

(b) amounts received as capital contributions, and

(c) amounts transferred to the capital surplus account from
undivided profits.

R333-8-3. Authority to Issue Capital Notes and Debentures.

(1) Any bank may, with the authorization by resolution of
its board of directors, make application to the commissioner for
permission to issue mandatory convertible, non-convertible, or
optional convertible capital notes or debentures, subordinated to
the claims of depositors and other creditors.

(2) The commissioner may grant approval for the issuance
of mandatory convertible subordinated capital notes or
debentures in such amounts and under such terms and
conditions as he shall deem appropriate, provided that:

(a) All relevant provisions of Rule R331-5 have been
complied with;

(b) The terms of any issue of mandatory convertible
securities must require that all securities be converted to
common stock or perpetual preferred stock within ten years of
the date of issuance;

(c) The aggregate principal amount of all mandatory
convertible securities outstanding at any time, together with the
aggregate principal amount of all non-convertible or optional
convertible securities outstanding shall not exceed 150% of the
sum of the bank's capital stock and surplus accounts;

(d) Mandatory convertible securities may be redeemed
prior to maturity only with the proceeds from the sale of
common stock or perpetual preferred stock of the bank or bank
holding company;

(e) The holder ofthe security cannot accelerate payment of
principal except in the event of bankruptcy, insolvency, or
reorganization;

(f) The security must be subordinate in right of payment to
all senior indebtedness of the issuer. If the proceeds from the
sale of such securities are to be loaned to an affiliate, that loan
must be subordinated to the same extent as the original issue;

(g) The bank has a record of sound performance and
management; and

(h) The securities shall not be used as collateral for loans
or extensions of credit made by the bank.

(3) The commissioner may grant approval for the issuance
of non-convertible or optional convertible subordinated capital
notes or debentures in such amounts and under such terms and
conditions as he shall deem appropriate, provided that:

(a) All relevant provisions and conditions of Department
Rule R331-5 have been complied with;

(b) Each issue shall have a weighted average maturity at
issuance of not less than seven years;

(c) The aggregate principal amount of all non-convertible
and optional convertible securities outstanding at any time,
together with the aggregate principal amount of all mandatory
convertible securities outstanding shall not exceed 150% of the
sum of the bank's capital stock and surplus accounts;

(d) The holder of the security cannot accelerate payment
of principal except in the event of bankruptcy, insolvency, or
reorganization;

(e) The security must be subordinate in right of payment
to all senior indebtedness of the issuer. Ifthe proceeds from the
sale of such securities are to be loaned to an affiliate, that loan
must be subordinated to the same extent as the original issue;

(f) The bank has a record of sound performance and
management and can demonstrate that the bank will be able to
generate earnings and cash flows adequate to service the
subordinated notes or debentures; and

(g) The subordinated capital notes or debentures shall not
be used as collateral for loans or extensions of credit made by
the bank.

R333-8-4. Disclosure.

All subordinated capital notes or debentures issued by a
bank, whether convertible or not, shall have the following
provisions made in the body of the note or debenture and these
provisions shall be disclosed in either a bold face type or in a
size of type which is larger than the type face used in the other
provisions carried in the body of the note or debenture.

(1) This obligation is NOT insured by the Federal Deposit
Insurance Corporation.

(2) This obligation is subordinated to the claims of all
depositors and other creditors.

(3) Subordinated capital notes or debentures shall not be
used as collateral for loans made by the bank.

(4) The disclosure required under subsections (1) and (2)
of this section shall be prominently displayed in all advertising
of capital notes or debentures.

R333-8-5. Use as Capital.

The outstanding principal amount of all mandatory
convertible securities and all subordinated capital notes or
debentures not maturing within one year shall be added to the
capital of the issuing bank for the purpose of determining the
amount of "total capital" under the provisions of Section 7-3-19.

R333-8-6. Exceptions to the Limits on Amounts of
Subordinated Capital Notes or Debentures Which May Be
Issued.

(1) Notwithstanding the limitation imposed by this rule,
subordinated capital notes or debentures assumed under a
supervisory action or plan or reorganization pursuant to
Sections 7-2-1, 7-2-12 or 7-2-18 may, at the discretion of the
commissioner, exceed the maximum limitation imposed by this
rule.
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(2) Notwithstanding the limitation imposed by this rule,
subordinated capital notes or debentures issued to the Federal
Deposit Insurance Corporation pursuant to Section 13(c) of the
Federal Deposit Insurance Act, 12 U.S.C. 1823(c), may, at the
discretion of the Commissioner, exceed the maximum limitation
imposed by this rule.

KEY: banks and banking
1995 7-1-301(8)(e)
Notice of Continuation September 17, 2012 7-3-28
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R333. Financial Institutions, Banks.

R333-9. Indemnification of Directors, Officers, and
Employees.

R333-9-1. Authority, Scope, and Purpose.

(1) Thisrule is issued pursuant to Sections 7-1-301(4) and
7-3-13.

(2) This rule defines, clarifies and limits the extent to
which a state chartered bank may provide in its articles of
incorporation or bylaws for the indemnification of directors,
officers and employees under the general corporate powers
provision of Sections 16-10a-901 through 16-10a-909.

(3) The purpose of this rule is to deter acts that could
threaten the safety and soundness of all state chartered banks by
specifically prohibiting the indemnification of directors, officers
and employees when a supervisory action results in a final order
assessing civil money penalties or requiring affirmative action
in the form of payment by an individual to a state chartered
bank; to specifically set forth the commissioner's authority to
deny or modify an indemnification which appears to be
inconsistent with the standards stated in the bank's
indemnification article or which would jeopardize the safety and
soundness of any state chartered bank; and to specifically
prohibit any state chartered bank from insuring any of its
directors or employees against a final supervisory order
assessing civil money penalties.

R333-9-2. Indemnification of Directors, Officers, and
Employees.

(1) A state chartered bank may provide in its articles of
incorporation or bylaws for the indemnification of directors,
officers and employees for expenses personally incurred in
actions to which the directors, officers or employees are parties
or potential parties by reason of the performance of their official
duties. Indemnification articles which substantially reflect the
general provisions of Sections 16-10a-901 through 16-10a-909
are presumed by the department to be within the corporate
powers of state chartered banks.

(2) The indemnification provisions shall not allow the
indemnification, directly or indirectly, of directors, officers, or
employees of a state chartered bank against expenses, penalties
or other payments incurred in an administrative proceeding or
action instituted by an appropriate bank regulatory agency
which proceeding or action results in a final order assessing civil
money penalties or requiring affirmative action by an individual
or individuals in the form of payments to the bank.

(3) Inaccordance with his supervisory responsibilities, the
commissioner may, in his discretion, review the threat to bank
safety and soundness posed by any indemnification or proposed
indemnification of directors, officers, or employees of any state
chartered bank, or for the consistency of any such
indemnification with the standards adopted by that bank in its
articles of incorporation or bylaws. Based upon this review, the
commissioner may direct a modification of a specific
indemnification by a bank through appropriate administrative
action.

(4) A state chartered bank may provide in its articles of
incorporation or bylaws for the payment of premiums for
insurance covering the liability of its directors, officers or
employees to the extent that the coverage is provided for in
Sections 16-10a-901 through 16-10a-909, except that the
provision shall explicitly exclude insurance coverage for a
formal supervisory order assessing civil money penalties against
a bank director, officer or employee.

KEY: banks and banking
1995 7-1-301(4)
Notice of Continuation September 17, 2012 7-3-13
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R333. Financial Institutions, Banks.

R333-10. Securities Activities of Subsidiaries and Affiliates
of State-Chartered Banks.

R333-10-1. Authority, Scope, and Purpose.

(1) This rule is issued pursuant to Sections 7-3-3.2 and 7-
3-21.

(2) This rule sets forth standards to govern securities
activities of state chartered banks.

(3) The purpose of this rule is to establish safeguards to
ensure that subsidiaries or affiliates engaged in securities
activities do not endanger the safeness and soundness of state
chartered banks.

R333-10-2. Definitions.

(1) "Affiliate" means any company that directly or
indirectly, through one or more intermediaries, controls or is
under common control with a state chartered bank.

(2) "Bona fide subsidiary" means a subsidiary of a bank
that at a minimum:

(a) Is adequately capitalized;

(b) Is physically separate and distinct from the depository
operations of the bank;

(c) Does not share a common name or logo with the bank;

(d) Maintains separate accounting and other corporate
records;

(e) Shares no common officers or employees with the bank
or its holding company;

(f) A majority of its board of directors is composed of
persons who are neither directors nor officers of the bank or its
holding company;

(g) Conducts business pursuant to independent policies
and procedures designed to inform customers and prospective
customers of the subsidiary that the subsidiary is a separate
organization from the bank and that investments recommended,
offered or sold by the subsidiary are not bank deposits, are not
insured by the FDIC, and are not guaranteed by the bank or its
holding company nor are otherwise obligations of the bank or its
holding company.

(3) "Company" means any corporation, other than a bank,
any partnership, business trust, association, joint venture, pool
syndicate, or other similar business organization.

(4) "Control" means "control" as defined in Section 7-1-
103.

(5) "Extension of credit" means the making or renewal of
any loan, a draw upon a line of credit, or an extending of credit
in any manner whatsoever and includes:

(a) A purchase, whether or not under repurchase
agreement, of securities, other assets, or obligations;

(b) An advance by means of an overdraft, cash item, or
otherwise;

(c) Issuance of a standby letter of credit, or other similar
arrangement regardless of name or description;

(d) An acquisition by discount, purchase, exchange, or
otherwise of any note, draft, bill of exchange, or other evidence
of indebtedness upon which a natural person or company may
be liable as maker, drawer, endorser, guarantor, or surety;

(e) A discount of promissory notes, bills of exchange,
conditional sales contracts, or similar paper, whether with or
without recourse;

(f) An increase of an existing indebtedness, but not if the
additional funds are advanced by the bank for its own protection
for

(i) accrued interest or

(ii) taxes, insurance, or other expenses incidental to the
existing indebtedness; or

(g) Any other transaction as a result of which a natural
person or company becomes obligated to pay money, or its
equivalent to a bank, whether the obligation arises directly or
indirectly, or because of an endorsement on an obligation or

otherwise, or by any means whatsoever.

(6) "Investment quality debt security" means a marketable
obligation in the form of a bond, note, or debenture that is rated
in the top four rating categories by a nationally recognized
rating service or a marketable obligation in the form of a bond,
note, or debenture, the investment characteristics of which are
equivalent to the investment characteristics of such a top-rated
obligation.

(7) "Investment quality equity security" means marketable
common stock that is ranked or graded in the top four categories
or equivalent categories by a nationally recognized rating
service, marketable preferred corporate stock that is rated in the
top four rating categories by a nationally recognized rating
service, or marketable preferred corporate stock that has
investment characteristics that are equivalent to the investment
characteristics of top rated preferred corporate stock.

(8) "Subsidiary" means any company controlled by a bank.

(9) "Total capital" means the sum of capital stock, surplus,
undivided profits, reserve for contingencies, reserve for loan
losses, and subordinated notes and debentures with more than
one year maturity.

R333-10-3. Investment in Securities Activities.

(1) No bank with total capital of less than 7% of its total
assets may invest in a securities subsidiary.

(2) No bank may invest more than 10% of its capital in a
securities subsidiary.

(3) A bank may not establish or acquire a subsidiary that
engages in the sale, distribution, or underwriting of stocks,
bonds, debentures, notes or other securities; conducts any
activities for which the subsidiary is required to register with the
Securities and Exchange Commission as a broker-dealer; acts as
an investment adviser to any investment company; or engages
in any other securities activity unless and except as otherwise
provided by (4)(b) of this section, the subsidiary's underwriting
activities that would not be authorized to the bank under Section
16 of the Glass-Steagall Act, 12 U.S.C. Sec. 24, Seventh, as
made applicable to insured nonmember banks by Section 21 of
the Glass-Steagall Act, 12 U.S.C. Sec. 378, are limited to, and
therefore continue to be limited to, one or more of the
following:

(a) underwriting of investment quality debt securities,

(b) underwriting of investment quality equity securities,

(c) underwriting of investment companies not more than
25% of whose investments consist of investments other than
investment quality debt securities and/or investment quality
equity securities, or

(d) underwriting of investment companies not more than
25% of whose investments consist of investments other than
obligations of the United States or United States Government
agencies, repurchase agreements involving such obligations,
bank certificates of deposit, banker's acceptances and other bank
money instruments, short-term corporate debt instruments, and
other similar investments normally associated with a money
market fund; and that subsidiary conducts securities activities
not authorized to the bank under section 16 of the Glass-
Steagall Act, 12 U.S.C. Sec. 24, Seventh, as made applicable to
insured nonmember banks by section 21 of the Glass-Steagall
Act, 12 U.S.C. Sec. 378.

(4) Subsection (3) of this section not withstanding, a
subsidiary of a state-chartered bank may engage in underwriting
activities other than as limited thereby provided that the
following conditions are met:

(a) The subsidiary is a member in good standing of the
National Association of Securities Dealers, "NASD";

(b) The subsidiary has been in continuous operation for
the five year period preceding notice to the commissioner as
required by this part;

(c) No director, officer, general partner, employee, or 10%
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shareholder of any class of voting securities of the subsidiary
has been charged within five years of the notice required by this
part of any felony or misdemeanor:

(i) involving the making of a false filing with the Securities
and Exchange Commission or the Utah Securities Division or
the securities agency of another state or

(ii) arising out of the conduct of the business of an
underwriter, broker, dealer, municipal securities dealer, or
investment adviser;

(d) Neither the subsidiary nor any of its directors, officers,
general partners, employees, or 10% shareholders of any class
of voting securities of the subsidiary is or has been subject to
any state or federal administrative order or court order,
judgment, or decree entered within five years of the notice
required by this part temporarily or preliminarily enjoining or
restraining such person or the subsidiary from engaging in, or
continuing, any conduct or practice in connection with the
purchase or sale of any security involving the making of a false
filing with the Securities and Exchange Commission or the Utah
Securities Division or the securities agency of another state or
arising out of the conduct of the business of an underwriter,
broker, dealer, municipal securities dealer, or investment
adviser;

(e) None of the subsidiary's directors, officers, general
partners, employees, or 10% shareholders of any class of voting
securities of the subsidiary are or have been subject to an order
entered within five years of the notice required by this part
issued by:

(i) the Securities and Exchange Commission entered
pursuant to Section 15(b) or 15B(c) of the Securities Exchange
Act of 1934, 15 U.S.C. 780, 780-4, or Section 230(c) or (f) of
the Investment Advisors Actof 1940, 15 U.S.C. 80b-3(c¢), or (f);

(ii) the Utah Securities Division entered pursuant to
Sections 61-1-1 or 61-1-2; or

(iii) the state securities agency of another state which are
similar to Sections 61-1-1 and 61-1-2.

(f) All officers of the subsidiary who have supervisory
responsibility for underwriting activities have at least five years
experience in similar activities at NASD member securities
firms.

R333-10-4. Affiliation With a Securities Company.

A state chartered bank is prohibited from becoming
affiliated with any company that directly engages in the sale,
distribution, or underwriting of stocks, bonds, debentures, notes,
or other securities unless:

(1) The securities business of the affiliate is physically
separate and distinct from the bank;

(2) The bank and affiliate share no common officers or
employees;

(3) A majority of the board of directors of the bank is
composed of persons who are neither directors nor officers of
the affiliate;

(4) No employee of the bank conducts securities activities
on behalf of the affiliate on the premises of the bank;

(5) The bank and affiliate do not share a common name or
logo; and

(6) The affiliate conducts business pursuant to independent
policies and procedures designed to inform customers and
prospective customers of the affiliate that the affiliate is a
separate organization from the bank and that investments
recommended, offered or sold by the affiliate are not bank
deposits, are not insured by the FDIC, and are not guaranteed by
the bank or its holding company nor are otherwise obligations
of the bank or its holding company.

R333-10-5. Filing a Notice.
(1) A bank or bank holding company shall notify the
Commissioner of Financial Institutions of its intent to acquire or

establish a subsidiary that:

(a) sells, distributes or underwrites stocks, bonds,
debentures, notes, or other securities;

(b) acts as an investment advisor to any investment
company;

(c) conducts any activity for which the subsidiary is
required to register with the Securities and Exchange
Commission as a broker-dealer; or

(d) engages in any other securities activity.

(2) Notice shall be in writing and must be received by the
commissioner at least 60 days prior to the consummation of the
acquisition or operation of the subsidiary, whichever is earlier.

(3) The 60-day notice requirement may be waived at the
commissioner's discretion where such notice is unpracticable in
the case of a purchase and assumption transaction or a
supervisory merger.

R333-10-6. Restrictions.

A bank which has a subsidiary or affiliate that engages in
the sale, distribution or underwriting of stocks, bonds,
debentures, notes, or other securities, or acts as an investment
company shall not:

(1) Purchase in its discretion as fiduciary, co-fiduciary, or
managing agent any security currently distributed, currently
underwritten, or issued by such subsidiary or affiliate or
purchase as fiduciary, co-fiduciary, or managing agent any
security currently issued by an investment company advised by
such subsidiary or affiliate, unless:

(a) The purchase is expressly authorized by the trust
instrument, court order, or local law, or specific authority for the
purchase is obtained from all interested parties after full
disclosure;

(b) The purchase, although not expressly authorized under
Subsection (1)(a), is otherwise consistent with the insured
nonmember bank's fiduciary obligation, or the purchase is
permissible under applicable federal or state statute or rule, or
both;

(2) Transact business through its trust department with
such subsidiary or affiliate unless the transactions are at least
comparable to transactions with an unaffiliated securities
company or a securities company that is not a subsidiary of the
bank;

(3) Extend credit or make any loan directly or indirectly to
any company the stock, bonds, debentures, notes or other
securities of which are currently underwritten or distributed by
such subsidiary or affiliate of the bank unless the company's
stocks, bonds, debentures, notes or other securities that are
underwritten or undistributed qualify as investment quality debt
securities, or qualify as investment quality equity securities.

(4) Extend credit or make any loan directly or indirectly to
any investment company whose shares are currently
underwritten or distributed by such subsidiary or affiliate of the
bank;

(5) Extend credit or make any loan where the purpose of
the extension of credit or loan is to acquire:

(a) Any stock, bond, debenture, note, or other security
currently underwritten or distributed by the subsidiary or
affiliate;

(b) Any security currently issued by an investment
company advised by the subsidiary or affiliate; or

(c) Any stock, bond, debenture, note or other security
issued by the subsidiary or affiliate, except that a bank may
extend credit or make a loan to employees of the subsidiary or
affiliate for the purpose of acquiring securities of the subsidiary
or affiliate through an employee stock bonus or stock purchase
plan adopted by the board of directors or board of trustees of the
subsidiary or affiliate.

(6) Make any loan or extension of credit to a subsidiary or
affiliate of the bank that:
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(a) Distributes or underwrites stocks, bonds, debentures,
notes, or other securities, or

(b) Advises any investment company if the loans or
extensions of credit would be in excess of the limit as to amount,
and not in accordance with the restrictions imposed on "covered
transactions" by Section 23A of the Federal Reserve Act, 12
U.S.C. 371c, and that are not within any exemptions established
thereby.

(7) Make any loan or extension of credit to any investment
company for which the bank's subsidiary or affiliate acts as an
investment adviser if the loan or extension of credit would be in
excess of the limit as to amount, and not in accordance with the
restrictions imposed on "covered transactions" by Section 23A
of the Federal Reserve Act, 12 U.S.C. 371c¢, and that are not
within any exemptions established thereby; and

(8) Directly or indirectly condition any loan or extension
of credit to any company on the requirement that the company
contract with, or agree to contract with, the bank's subsidiary or
affiliate to underwrite or distribute the company's securities or
directly or indirectly condition any loan or extension of credit to
any person on the requirement that the person purchase any
security currently underwritten or distributed by the bank's
subsidiary or affiliate.

R333-10-7. Nonmember Banks Not Authorized to
Participate in Securities Activities.

Nothing in this section authorizes an insured nonmember
bank to directly engage in any securities activity not authorized
to it under Sections 16 and 21 of the Glass-Steagall Act, 12
U.S.C. 24, Seventh and 378.

KEY: banks and banking, securities, subsidiaries
1995 7-3-21
Notice of Continuation September 17, 2012
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R333. Financial Institutions, Banks.

R333-12. Investment by State-Chartered Banks in Real
Property Other Than Bank Premises.

R333-12-1. Authority, Scope, and Purpose.

(1) This rule is issued pursuant to Sections 7-1-301 and 7-
3-18.

(2) This rule applies to all banks chartered by the State of
Utah.

(3) The purpose of this rule is to authorize state-chartered
banks with sufficient capital to invest in real property other than
bank premises and prescribe requirements and restrictions to
govern such activities.

R333-12-2. Definitions.

(1) An "Affiliate" of a bank means any corporation,
business trust, association, or other similar organization:

(a) of which the bank, directly or indirectly, owns or
controls either a majority of the voting shares or more than 50%
of the number of shares voted for the election of its directors,
trustees, or other persons exercising similar functions at the
preceding election, or controls in any manner the election of a
majority of its directors, trustees, or other persons exercising
similar functions; or

(b) of which control is held, directly or indirectly, through
stock ownership or in any other manner, by the shareholders of
the bank who own or control either a majority of the shares of
the bank or more than 50% of the number of shares voted for the
election of directors of the bank at the preceding election, or by
trustees for the benefit of the shareholders of the bank; or

(c) of which a majority of its directors, trustees, or other
persons exercising similar functions are directors of the bank; or

(d) which owns or controls, directly or indirectly, either a
majority of the shares of capital stock of the bank or more than
50% of the number of shares voted for the election of directors
of the bank at the preceding election, or controls in any manner
the election of a majority of the directors of the bank, or for the
benefit of whose shareholders or members all or substantially all
of the capital stock of the bank is held by trustees.

(2) "Bank premises" means real property recorded as an
asset on a bank's books or otherwise held by a bank which is
used in the conduct of the bank's business, including leasehold
improvements and capital leases of real property. It also
includes real property acquired and held for future banking use
where the minutes of the board of directors show the bank in
good faith intends to utilize such property in the conduct of the
bank's business within three years.

(3) "Capital stock" means the sum of

(a) the par value of all shares of the bank having a par
value that have been issued,

(b) the amount of the consideration received by the bank
for all shares of the bank without par value that have been
issued, except such part of the consideration therefor as may
have been allocated to capital surplus in a manner permitted by
law, and

(c) such amounts not included in Subsections (a) and (b)
as have been transferred to stated capital of the bank, whether
upon the issue of shares as a share dividend or otherwise, minus
all reductions from such sums as have been effected in a manner
permitted by law.

(4) "Principal stockholder" means a person who owns 5%
or more of any class of stock of a bank, any parent, or any
affiliate thereof.

(5) "Surplus" means the total of

(a) the amount paid to the bank in excess of the par value
of'its capital stock, or, in the case of stock without par value, the
amount designated as surplus of the total amount received for its
capital stock,

(b) amounts received as capital contributions, and

(c) amounts transferred to the capital surplus account from

undivided profits.

(6) "Total capital" means the sum of capital stock, surplus,
undivided profits, reserve for contingencies, reserve for loan
losses, and subordinated notes and debentures with more than
one year maturity.

R333-12-3. Investment in Real Estate.

(1) Abank, directly or through a subsidiary, may invest an
amount not exceeding 10 percent of the bank's capital stock and
surplus in real property or in an entity organized to acquire
interests in real property, for the purpose of producing income,
for inventory and sale, or other development thereof, and may
hold, sell, lease, operate, and otherwise exercise the rights it
acquires in any such property if:

(a) the bank has total capital equal to at least 8% of its
total assets as of the date the investment is made;

(b) no officer, director, employee, principal stockholder or
affiliate has any interest in any property or entity in which the
bank invests; and

(c) no officer, director, employee, principal stockholder or
affiliate receives any compensation for arranging or effecting the
investment by the bank.

(2) The limitations established in Subsection (1) do not
apply to real property which the bank may acquire and hold:

(a) in satisfaction of debts previously contracted,

(b) at sales to foreclose liens or other security interests
claimed by the bank in the properties acquired; and

(c) current and former bank premises and property
originally acquired for future use as bank premises.

KEY: banks and banking, real estate investment
1995
Notice of Continuation September 24, 2012
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R335. Financial Institutions, Consumer Credit.
R335-1. Rule Prohibiting Negative Amortizing Wrap Loans.
R335-1-1. Authority, Scope and Purpose.

(1) This amended rule is adopted pursuant to Section 70C-
8-102(1)(e).

(2) This rule shall apply to all extensions of credit subject
to Title 70C, Utah Consumer Credit Code.

(3) The purpose for this rule is to prohibit wrap loans that
will not fully service all obligations wrapped by the loan.

R335-1-2. Definitions.

"Wrap loan" means an extension of credit that includes an
agreement by the lender to service all or part of the balance due
on other debts owed by the borrower out of payments made on
the wrap loan.

R335-1-3. Rule Prohibiting Negative Wrap Loans.

All wrap loans subject to Title 70C shall provide for a
minimum monthly payment sufficient to pay at least the monthly
interest on the wrap loan and the total monthly payment,
including interest, principal, escrow or reserve payments, or
both, on all obligations wrapped by the loan.

KEY: financial institutions
1995 70C-8-102(1)(e)
Notice of Continuation September 21, 2012
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R335. Financial Institutions, Consumer Credit.
R335-2. Rule Prescribing Allowable Terms and Disclosure
Requirements for Variable and Adjustable Interest Rates in
Consumer Credit Contracts.
R335-2-1. Authority, Scope, and Purpose.

(1) This rule is adopted pursuant to Section 70C-8-
102(1)(e).

(2) This rule shall apply to all credit transactions subject
to the provisions of Title 70C, Utah Consumer Credit Code.

(3) The purpose for this rule is

(a) to distinguish variable or adjustable interest rates from
other kinds of rate formulas or provisions, such as a demand
note or a unilateral right to change terms,

(b) to specify what must be included in rate formulas
represented to be variable or adjustable, and

(c) to specify certain disclosure requirements under state
and federal law applicable to variable or adjustable rate and
other formulas.

R335-2-2. Definition.

For purposes of this rule, "variable or adjustable rate" shall
refer to any interest rate or finance charge in a consumer credit
agreement which varies or fluctuates in accordance with a
specified index, whether or not any variation is subject to a
minimum or maximum change, or both, or a floor or ceiling rate,
or both.

R335-2-3. Permissible Indexes.

(1) Any index may be used in a variable or adjustable rate
formula if:

(a) it references a rate or value completely beyond the
lender's control, or

(b) it is based entirely on the lender's weighted cost of
funds, or

(c) itis arate used by the lender as a basis for setting the
rate on most of its non-consumer loans, provided that at least
half the lender's total credit outstanding is not consumer credit
during the entire period the rate is an index for any variable or
adjustable rate consumer loan; and

(2) All information pertinent to setting or calculating the
rate is readily available to the borrower during the entire term of
the credit agreement.

R335-2-4. Initial Disclosure Requirements.

Except for an internal index as described in Rule R335-2-3
above, if any index is derived or calculated from two or more
rates or values, or both, each rate or value, or both, must be
specifically disclosed in the original credit agreement, together
with the method to be used for calculating the index, and
thereafter each calculation of the index must be made in the
manner disclosed utilizing each rate or value, or both, described.
This section shall not prevent a change of any term of a variable
or adjustable rate formula in an open-end consumer credit
contract in accordance with Section 70C-4-102.

R335-2-5. Subsequent Disclosure Requirements.

(1) Any change in the applicable rate resulting from a
change in the numerical value of an index need not be disclosed
in advance of the change.

(2) Eachregular statement of account shall state the rate or
weighted average of rates applicable to the account during the
period covered by the statement; otherwise, it will not be
necessary to give notice of any change in the applicable rate or
describe the amount of any change.

R335-2-6. Specific Adjustment Schedule Required.

Any credit agreement containing a variable or adjustable
rate must include a schedule stating when the rate will be
adjusted and must require adjustment of the rate in accordance

with that schedule.

KEY: financial institutions
1995
Notice of Continuation September 24, 2012
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R335. Financial Institutions, Consumer Credit.

R335-4. Notice Concerning Refund of Unearned Credit
Insurance Premiums Upon Prepayment of a Consumer Debt.
R335-4-1. Authority, Scope and Purpose.

(1) This rule is adopted pursuant to Section 70C-8-
102(1)(e).

(2) This rule shall apply to all credit transactions subject
to Title 70C, Utah Consumer Credit Code.

(3) The purpose for this rule is to require all consumer
creditors, including assignees or other successors in interest, to
notify a borrower when a debtor may be entitled to a separate
refund of unearned credit insurance premiums.

R335-4-2. Notice Concerning Separate Refund of Unearned
Credit Insurance Premiums Required.

If a debtor becomes entitled to a refund of premiums paid
for credit insurance, as defined in Section 70C-6-102, that
terminates prior to the end of the term for which it was written,
and if the debtor does not receive a refund or credit of the
unearned insurance premiums at the time of prepayment or
termination, the party receiving the final payment or to whom
the obligation was last owed shall promptly notify the debtor of
the right to a separate refund of the unearned insurance
premiums. The notice shall also state the name and address of
each party who should be contacted about obtaining the refund
if known to the party providing the notice.

KEY: financial institutions
1995 70C-8-102(1)(e)
Notice of Continuation September 21, 2012
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R337. Financial Institutions, Credit Unions.
R337-2. Conversion from a Federal to a State-Chartered
Credit Union.
R337-2-1. Authority, Scope and Purpose.

(1) This rule is issued pursuant to Sections 7-1-301 and 7-
1-706, and Subsection 7-1-713(4).

(2) This rule applies to federally chartered credit union
converting to a state chartered credit union.

(3) This rule establishes the requirements and procedures
for converting from a federally chartered credit union to a state
chartered credit union.

R337-2-2. Definitions.

(1) "Applicant" means the federally chartered credit union
converting to a credit union charter issued by the state.

(2) "Commissioner" means the Commissioner of Financial
Institutions.

(3) "Federally chartered credit union" means a credit union
organized under the laws of the United States.

(4) "State chartered credit union" means a credit union
chartered by the state of Utah.

R337-2-3. Conversion Application.

(1) The applicant must file an application on a form
acceptable to the department.

(2) As part of the application the following documents or
information must be provided:

(a) Year to date financial statements for the most recent
month end:

(b) Delinquent loan schedule annotated to reflect
collection problems as of the most recent month end;

(c) Explanation and appropriate documents relative to any
changes in insurance of member accounts;

(d) Resolution of the board of directors approving the
proposed conversion;

(e) Sample of the Notice of Special Meeting of the
Members;

(f) Sample of the ballot to be sent to members; and

(g) Approval of the conversion from the National Credit
Union Administration.

R337-2-4. Conversion Procedure.

(1) The procedure set forth in Section 7-1-706 shall be
followed.

(2) The eftective date of the conversion will be the date on
which the commissioner issued an order aproving the
conversion. Ifa later effective date is desired, the credit union
board of directors must request that effective date as part of the
application.

KEY: credit unions
November 3, 1997 7-1-713(4)
Notice of Continuation September S, 2012
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R337. Financial Institutions, Credit Unions.
R337-5. Allowance for Loan and Lease Losses - Credit
Unions.
R337-5-1. Authority, Scope and Purpose.
(1) This rule is issued pursuant to Section 7-9-29.
(2) This rule applies to all state-chartered credit unions.
(3) This rule requires the allowance account for loan and
lease losses (ALLL) be maintained in accordance with Generally
Accepted Accounting Principles (GAAP).

R337-5-2. Definitions.

(1) "Adjusted Loss" means the historical loss adjusted for
economic or other factors.

(2) "Historical Loss" means the ratio of loan losses (actual
losses less recoveries) to the average total loans outstanding for
the period.

(3) "Homogeneous Loan Pools" means groups of loans
sharing common risk factors.

(4) "In process of collection" means collection of the debt
is proceeding in due course either through legal action,
including judgment enforcement procedures, or, in appropriate
circumstances, through collection efforts not involving legal
action which are reasonably expected to result in repayment of
the debt or in its restoration to a current status in the near future.

(5) "Well secured" means a debt that is secured by:

(a) collateral with sufficient realizable value to discharge
the debt in full, including accrued interest; or

(b) the guarantee of a financially responsible party.

R337-5-3. Allowance Account for Loan and Lease Losses.

(1) Each credit union is required to establish and maintain
amethodology to determine the amount needed in an allowance
account for loan and lease losses in accordance with GAAP.
The account should be shown on the books as a contra-asset
account, not an equity account. In determining the appropriate
allowance account balance, each credit union shall:

(a) Separate the loan portfolio into homogeneous loan
pools based upon common risk factors;

(b) Calculate the net loss percentage of each pool, using
the historical loss or adjusted loss method, and apply that
percentage to all loans in that pool;

(c) Individually classify loans with unique characteristics;
and

(d) Add the resulting amounts to determine the amount
needed in the ALLL.

(2) At least annually, the method used by the credit union
to determine the ALLL must be validated by a qualified party
independent from the estimation process.

(3) Sufficient documentation must be maintained to
support the methodology and allow the ALLL to be validated.

(4) In conjunction with this rule, the credit union's Board
of Directors must adopt a policy ensuring that loans are written
off'in a timely manner. The policy should include as a minimum
a requirement that loans be charged off at 180 days past due
unless well secured and in the process of collection.

(5) Whenever the allowance account for loan and lease
losses is materially less than or greater than collection problem
loans or does not fairly represent the estimated losses in the
portfolio, an immediate adjustment shall be made for the amount
of'the deficiency or surplus. Adjustments to the account will be
accomplished by debit or credit entries to a "Provision for Loan
Losses" expense account in accordance with generally accepted
accounting principles.

(6) At the close of each accounting period and prior to the
payment of a dividend, a credit union shall make a placement to
the regular reserve as required by Section 7-9-30. After the
required placement has been made, unless the credit union is
under prompt corrective action, a credit union may transfer from
the regular reserve to undivided earnings, the amount that has

been expended to the provision for loan and lease losses during
the same period.

(7) The regular reserve and allowance for loan and lease
losses shall not be combined for purposes of calculating the
placement to the regular reserve as required by Section 7-9-30.

KEY: credit unions, loans
September 5, 2003
Notice of Continuation September 5, 2012

7-9-29
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R337. Financial Institutions, Credit Unions.

R337-7. Discount Securities Brokerage Service by State-
Chartered Credit Unions.

R337-7-1. Authority, Scope, and Purpose.

(1) This rule is issued pursuant to Subsection 7-1-301(3).

(2) This rule governs the type of securities brokerage
service state chartered credit unions may offer.

(3) The purpose of this rule is to allow securities activities
limited to "discount brokerage" services by state chartered credit
unions, similar to the discount brokerage services allowed state
chartered banks and industrial loan corporations.

R337-7-2. Definitions.

(1) "Discount brokerage" means the practice of executing
securities transactions solely at the direction of a credit union
member but not providing that member with any investment
advice.

R337-7-3. Discount Brokerage Services.

A credit union may enter into a contractual arrangement
with unrelated discount brokers where the broker executes
securities transactions for credit union members and the credit
union shares the commissions generated by the transaction.
This service is restricted as outlined below:

(1) The credit union clearly acts solely at the member's
direction;

(2) The transactions are for the account of the member and
not the account of the credit union;

(3) The transactions are without recourse;

(4) The credit union makes no warranty as to the
performance or quality of any security;

(5) The credit union does not advise members to make any
particular investment;

(6) The credit union's promotional material clearly
explains the credit union's limited role in the service; and

(7) The credit union's promotional material clearly
explains that the transactions are not federally insured.

KEY: credit unions
December 2, 1997 7-1-301(3)
Notice of Continuation September 28, 2012



UAC (As of October 1, 2012) Printed: October 22, 2012 Page 95

R337. Financial Institutions, Credit Unions.

R337-8. Accounts for Parties Other Than Individual
Members in State-Chartered Credit Unions.

R337-8-1. Authority, Scope, and Purpose.

(1) This rule is issued pursuant to Subsection 7-1-301(3).

(2) This rule governs accounts and loans to parties other
than individuals in state chartered credit unions.

(3) The purpose of the rule is to allow state chartered
credit unions to maintain accounts in the name of businesses or
entities other than individual members to the same extent as
credit unions chartered under the laws of the United States.

R337-8-2. Business and Other Accounts.

A state chartered credit union may open a share, draft,
certificate or loan account in the name of a party other than an
individual member if all equity owners or, in the case of an
association or cooperative, all members of the entity are within
the credit union's field of membership as defined in the credit
union's bylaws if the bylaws have been approved by the
Commissioner of Financial Institutions. Loans to an entity other
than an individual member may not exceed the entity's
unencumbered shares or deposits, or both.

KEY: credit unions
1995 7-1-301(3)
Notice of Continuation September 28, 2012
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R337. Financial Institutions, Credit Unions.

R337-9. Schedule for Retention or Destruction of Records of
Credit Unions Under the Jurisdiction of the Department of
Financial Institutions.

R337-9-1. Authority, Scope, and Purpose.

(1) This rule is issued pursuant to Section 7-1-301(7).

(2) This rule establishes a schedule for the retention of
records of credit unions.

(3) Itis the purpose of this rule to require the maintenance
of appropriate types of records, which have a high degree of
usefulness and to prescribe the period for which records of each
class are retained.

(4) This rule specifically exempts credit unions from the
requirements of Rule R331-10.

R337-9-2. Definitions.
Key to abbreviations:
Figures - years
P - permanently

R337-9-3. General Rule.

All credit unions under the jurisdiction of the Department
of Financial Institutions shall retain and preserve all records
listed in the following schedule for the period indicated for
specific type:

TABLE

(1) Accounting and Auditing

(a) Financial statement . . . . . . . . . . 10
(b) Cash received vouchers 7
(c) General ledger . P
(d) General journal/cash records P
(e) Cash accounts reconciliation
journals e e 7
(2) Administrative
(a) Bylaws and amendments . P
(b) Certificates/licenses . P
(c) Charters e e e e e e e P
(d) Examination reports .. ... .10
(e) Supervisory and outside aud1ts .. .. 10
(f) Minutes . . .. 10
(3) Surety and Fwdehty Bond Twme Permd
After Expiration . . . 10
(4) Member Certificate of Depos1ts Twme Permd
After Payment . . e e e 7
(5) Collections (Past Due Accounts)
(a) Collection files (closed) . . . . . . . 7
(b) Schedule of delinquent Toans . . 2

(6) Currency Transactions and Related Matema]
(a) Copies of drafts, checks or money
orders drawn on the credit union or
issued and payable to it . . . . . . 7
(b) Copies of checks, drafts or money
orders drawn on the credit union or
issued and payable by it . . . . . 7
(c) Copies of records of each payment or
transfer of funds, checks, investment
securities or other money instruments
of $10,000 of more outside the United
States . . PP 7
(d) Copies of records of each wtem of
$10,000 or more received from outside

the United States . . . .. 7
(e) Currency Transaction Reports (Form

4789) . . . . R
(f) Deposit slips or cred1t t1ckets of

all debits over $100,000 . . . . . . 7
(g) Exemption statements . . . . . . . . . 7
(h) Exemptions Master List . . .. 7

(i) Records of all extensions of cred1t

over $10,000 unless the credit

involves mortgage, home equity

loans or refinancing . . . . . . . . 7
(j) Reports of international

transportation of monetary

instruments (Form 4790) . . . . . . 7
(k) Statements or ledgers showing all
account activity . . . . . . . . .. 7
(7) Checking/Draft Accounts: Members
(a) Checks/drafts paid . . . 7

(b) Daily reports of overdrafts t1me perwod
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after overdraft is cleared . . . . . 1
(c) Deposit tickets e e e e e e e e e 7
(d) Individual members' account history
ledgers . . . . . .« . o 0.0 P
(e) Signature cards . . e P
(f) Stop-payment orders twme permd
after issued . . RN 1

(g) Undelivered statements/dormant
accounts log time period after date
of last activity or contact with

credit union . . .. 7
(h) Disclosures/Notices of check ho]ds .. 2
(8) Draft/Checking Accounts Held by Credit Unions
(a) Certified checks/receipts . . . . . . . 7
(b) Checks/drafts (canceled) 7
(c) Check/draft register . . 7
(d) Expense checks (canceled) 7
(e) Expense check register 7
(f) Expense vouchers or invoices 7
(g) Money orders and register . 7
(9) Personnel Information
(a) Disciplinary action records time
period after terminated . 7
(b) Earnings record . . . P
(c) Employee benefit p]ans P
(d) Employee information reports . . 7
(e) Employee applications (not hired) 3
(f) Employee applications (hired) time
period after terminated . . . . . . . 7
(g) Employment eligibility
verification . . . R 3
(h) Injury reports time perwod after
report date . . . R 5
(i) Personnel files time permd after
terminated . . . . P
(i) Unemployment compensatmn e e e e T
(k) Training manuals and records . . . . . . 7
(1) Withholding authorization time
period after terminated . . . . . . 8
(10) General Information
(a) Applications for traveler's checks 7
(b) Change-of-address orders . 2
(c) Paid bills, statements and invoices . 7
(d) Vault records (except safe deposits). 1
(e) Wire transfer debit and credit
entries . . 7
(f) Safe deposit access/entry twckets
time period after entry date 7
(g) Safe keeping receipts P
(h) Lease and contract P
(11) Insurance Policy P
(12) Investments . . P
(13) Merged Credit Umon Art1c1es and
Bylaws . . . . « . « v v v v o o .. P
(14) Loans
(a) Loan documentation to directors . . . . 7
(b) Business loan documentation time
period after account closed . . . . . 7
(c) Consumer loan documentation time
period after payoff . . . . . . . . . 7
(d) Real estate loans documentation
time period after payoff . . . . . . 7
(e) Real estate related documents
(i)HMDAl................10
(ii) HUD-1 . . . ... 10
(iii) Good faith est1mates t1me perwod
after estimate . . . . . . . . .. 2
(15) Share Accounts
(a) Membership and signature cards . . . . P
(b) Individual share ledgers . . . . . . . P

R337-9-4. Reproductions.

Any credit union subject to this rule may cause records in
its custody to be reproduced by the micro-photographic or other
equivalent process. Any reproduction shall have the same force
and effect as the original and shall be admissible into evidence
as if it were the original.

R337-9-5. Consistency With Requirements of Other State or
Federal Statute or Rule.

This rule will not preempt any other retention requirement
longer than that specified herein imposed by any other state or
federal statute or rule.
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R339. Financial Institutions, Industrial Loan Corporations.
R339-4. Authority for Industrial Loan Corporations to Issue
Subordinated Capital Notes or Debentures.
R339-4-1. Authority, Scope and Purpose.

(1) This rule is issued pursuant to Section 7-1-301(8) and
7-1-301(13).

(2) This rule applies to all industrial loan corporations.

(3) This rule construes, applies, and elaborates on
Department of Financial Institutions Rule R331-5 as it applies
to industrial loan corporations in the issuance of subordinated
capital notes or debentures.

R339-4-2. Definitions.

(1) "Affiliate" means any company under common control
with the industrial loan corporation excluding any subsidiary.

(a) The following shall not be considered to be an affiliate:

(1) Any company engaged solely in holding the premises
of the industrial loan corporation with which it is affiliated, and

(i1) Any company where control results from the exercise
of rights arising out of a bona fide debt previously contracted,
but only for the period of time specifically authorized by Rule
R339-6-3(1)(j).

(2) "Capital" means the excess of an industrial loan
corporation's assets over its liabilities detailed in the following
accounts: capital stock, surplus, and undivided profits. Unpaid
stock subscriptions are not part of capital.

(3) "Capital Stock" means the total of:

(a) the par value of all shares of the bank having a par
value that have been issued; plus

(b) the amount of the consideration received by the bank
for all shares of the bank without par value that have been
issued, except that part of the consideration which has been
allocated to capital surplus in a manner permitted by law; plus

(¢) the amounts not included in Subsections (a) and (b) as
have been transferred to stated capital of the bank, whether upon
the issue of shares as a share dividend or otherwise; minus

(d) all reductions from such sum as have been effected in
a manner permitted by law.

(4) "Company" means a corporation, partnership, trust,
association, joint venture, pool, syndicate, sole proprietorship,
unincorporated organization or any form of business entity.

(5) "Control" means "control" as defined in Section 7-1-
103.

(6) "Commissioner" means the Commissioner of Financial
Institutions.

(7) "Department" means the Department of Financial
Institutions.

(8) "Institution" means "institution" as defined by Section
7-1-103.

(9) "Parent" means any company which controls the
industrial loan corporation.

(10) "Person" means "person” as defined in Section 7-1-
103.

(11) "Other evidences of debt" means notes payable,
bonds, subordinated capital notes or debentures, maturing
within one year, mortgages payable, accrued interest payable,
and all other debt obligations, but not including any evidences
of debt which involve a full recourse commitment where the
department can readily ascertain that the person making the
commitment is fully able to honor the same.

(12) "Subsidiary" means "subsidiary" as defined in Section
7-1-103.

(13) "Surplus" is a capital account which includes the
amount received by an industrial loan corporation for its capital
stock in excess of the par value of the stock, or, in the case of
stock without par value, the amount designated as surplus of the
total amount received for its capital stock. Surplus may also
include amounts received as capital contributions. Amounts
may also be transferred to the industrial loan's surplus account

by the board of directors from undivided profits.

(14) "Total Capital" means the sum of capital, reserve for
contingencies, reserves for loan losses, and the principal
outstanding amount of subordinated capital notes or debentures
not maturing within one year.

(15) "Undivided Profits" is a capital account representing
the industrial loan corporation's capital in excess of its capital
stock and surplus accounts. The amount represented by the
undivided profits account may arise from net earnings of the
industrial loan corporation or out of capital funds paid into the
industrial loan corporation in excess of the capital stock and
surplus accounts. Undivided profits may be used to absorb
losses of the industrial loan corporation, for payment of cash
dividends to stockholders or for transfer into surplus, upon
appropriate resolution of the industrial loan's board of directors.

R339-4-3. Authority to Issue Capital Notes or Debentures.

(1) Any industrial loan corporation may, with the approval
of the stockholders owning two-thirds of the voting stock of the
institution, or without the approval if it is authorized by its
articles of incorporation, and if it has demonstrated sound
performance and efficient management, apply to the
commissioner for permission to issue convertible or non-
convertible capital notes or debentures, subordinated to the
claims of all certificates of deposit, deposits and savings
accounts and all other creditors.

(2) The commissioner may grant approval for the issuance
of subordinated capital notes or debentures in the amounts and
under the terms and conditions as he shall deem appropriate,
provided that:

(a) Allrelevant provisions and conditions of Rule R331-5
issued by the department have been complied with; and

(b) The principal amount of the subordinated capital notes
or debentures outstanding at any time shall not exceed 50% of
the capital of the industrial loan corporation; and

(c) The new issue of subordinated capital notes or
debentures have a weighted average maturity of not less than
seven years; and

(d) Subordinated capital notes or debentures shall not be
used as collateral for loans or extensions of credit made by the
industrial loan corporation.

R339-4-4. Disclosure.

All subordinated capital notes or debentures issued by an
industrial loan corporation shall have the following provisions
made in the body of the note or debenture and these provisions
shall be disclosed in either a bold face type or in a size of type
which is larger than the type face used in the other provisions
carried in the body of the note or debenture.

(1) This obligation is NOT insured by any agency of the
United States or the state.

(2) This obligation is subordinated to the claims of all
certificates of deposit, deposits and savings accounts and all
other creditors.

(3) Subordinated capital notes or debentures shall not be
used as collateral for loans made by the industrial loan
corporation.

(4) Ttems (1) and (2) listed above shall be prominently
disclosed in all advertising of capital notes or debentures.

R339-4-5. Use as Capital.

(1) The outstanding principal amount of subordinated
capital notes or debentures not maturing within one year shall
be added to the capital of the issuing industrial loan corporation
for the purpose of determining the amount of "total capital”
under the provisions of Sections 7-8-5(1) and 7-8-14 and Rule
R339-6.

R339-4-6. Exception to the Limits on Amounts of
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Subordinated Capital Notes or Debentures which May be
Issued.

Notwithstanding the limitations of Sections 3 and 5 above,
subordinated capital notes or debentures assumed under a
supervisory action or plan of reorganization pursuant to Sections
7-2-1 or 7-2-12, may, at the discretion of the commissioner:

(1) Exceed the 50% of capital of the industrial loan
corporation limitation imposed by Sections 3(2)(b) above; or

(2) Include the outstanding principal amount of
subordinated capital notes or debentures maturing within one
year in the capital of the industrial loan corporation for the
purpose of determining the amount of "total capital" under the
provisions of Section 7-8-14 and Rule R339-6.

KEY: financial institutions
1995 7-1-301(8)(e)
Notice of Continuation September 24, 2012 7-1-301(13)
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R339. Financial Institutions, Industrial Loan Corporations.
R339-6. Rule Clarifying Industrial Loan Corporation
Investments.

R339-6-1. Authority, Scope, and Purpose.

(1) This rule is issued pursuant to Section 7-1-301(8), and
construes and applies to Sections 7-8-13 and 7-8-14.

(2) This rule applies to industrial loan corporations and
thrift institutions.

(3) This rule defines acceptable investments for the funds
of an industrial loan corporation and defines and clarifies
investments in real estate pursuant to Sections 7-8-13 and 7-8-
14.

R339-6-2. Definitions.

(1) "Affiliate" means any company under common control
with the industrial loan corporation excluding any subsidiary.

(a) The following shall not be considered to be an affiliate:

(i) Any company engaged solely in holding the premises
of the industrial loan corporation with which it is affiliated, and

(i) Any company where control results from the exercise
of rights arising out of a bona fide debt previously contracted,
but only for the period of time specifically authorized by Rule
339-6-3(1)(i), below.

(2) "Capital" means the excess of an industrial loan
corporation's assets over its liabilities detailed in the following
accounts: capital stock, surplus, and undivided profits. Unpaid
stock subscriptions are not part of capital.

(3) "Capital Stock" means the total of:

(a) the par value of all shares of the bank having a par
value that have been issued; plus

(b) the amount of the consideration received by the bank
for all shares of the bank without par value that have been
issued, except that part of the consideration which has been
allocated to capital surplus in a manner permitted by law; plus

(c) the amounts not included in Subsections (a) and (b) as
have been transferred to stated capital of the bank, whether upon
the issue of shares as a share dividend or otherwise; minus

(d) all reductions from such sum as have been effected in
a manner permitted by law.

(4) "Commissioner" means the Commissioner of Financial
Institutions.

(5) "Contractual commitment to advance funds" means an
obligation on the part of the industrial loan corporation to make
payments, directly or indirectly, to a designated third party
contingent upon a default by the industrial loan's customer in the
performance of an obligation under the terms of that customer's
contract with the third party or an obligation to guarantee or
stand as surety for the benefit of a third party to the extent
permitted by law. The term includes standby letters of credit,
guarantees, puts and other similar arrangements. Undisbursed
loan or lease funds and loan or lease commitments not yet drawn
upon are not considered a contractual commitment to advance
funds.

(6) "Company" means a corporation, partnership, trust,
association, joint venture, pool, syndicate, sole proprietorship,
unincorporated organization or any form of business entity.

(7) "Control" means "control" as defined in Section 7-1-
103.

(8) "Depository institution" means "depository institution"
as defined in Section 7-1-103.

(9) "Industrial loan corporation" means "industrial loan
corporation" as defined in Section 7-1-103.

(10) "Institution" means institution as defined in Section
7-1-103.

(11) '"Investment grade securities" means marketable
obligations in the form of a bond, note, debenture or preferred
stock rated in one of the four highest ratings of a nationally
recognized rating agency; it does not include investments which
are predominantly speculative in nature.

(12) "Loans and extensions of credit" means any direct or
indirect advance of funds in any manner whatsoever to a person.
This is made on the basis of any obligation of that person to
repay the funds, or repayable from specific property pledged by
or on behalf of a person. "Loans and extensions of credit"
includes:

(a) A purchase under repurchase agreement of securities,
other assets or obligations other than investment grade securities
in which the purchasing industrial loan corporation has a
perfected security interest, with regard to the seller but not as an
obligation of the underlying obligor of the security;

(b) An advance by means of an overdraft, cash item, or
otherwise;

(c) A contractual commitment to advance funds;

(d) An acquisition by discount, purchase, exchange, or
otherwise of any note, draft, or other evidence of indebtedness
upon which a person may be liable as maker, drawer, endorser,
guarantor, or surety;

(e) A participation without recourse, with regard to the
participating industrial loan corporation, but not the originating
industrial loan corporation;

(f) Existing loans, leases, or advances which have been
charged off on the books of the industrial loan corporation in
whole or in part and which are legally enforceable, including
statutory bad debt under Section 7-3-25 or Section 7-8-15
respectively.

(13) "Loans and extensions of credit" does not include:

(a) A receipt by an industrial loan corporation of a check
deposited in or delivered to the industrial loan corporation in the
usual course of business unless it results in the carrying of a
cash item for the granting of an overdraft other than an
inadvertent overdraft in a limited amount that is promptly
repaid,

(b) An acquisition of a note, draft, bill of exchange, or
other evidence of indebtedness through a merger or
consolidation of financial institutions or a similar transaction by
which an institution acquires assets and assumes liabilities of
another institution, or foreclosure on collateral or similar
proceeding for the protection of the industrial loan corporation,
provided that such indebtedness is not held for a period of more
than three years from the date of the acquisition, unless
permission to extend the period is granted by the commissioner
on the basis that holding the indebtedness beyond three years is
not detrimental to the safety and soundness of the acquiring
industrial loan corporation;

(c) An endorsement or guarantee for the protection of an
industrial loan corporation of any loan or other asset previously
acquired by the industrial loan corporation in good faith or any
indebtedness to an industrial loan corporation for the purpose of
protecting the industrial loan corporation against loss or of
giving financial assistance to it;

(d) Non-interest bearing deposits to the credit of the
industrial loan corporation;

(e) The giving of immediate credit to an industrial loan
corporation upon uncollected items received in the ordinary
course of business;

(f) The purchase of investment grade securities subject to
repurchase agreement in which the purchasing industrial loan
corporation has a perfected security interest, or where the
securities are purchased from the state or any political
subdivision thereof;

(g) The sale of Federal funds;

(h) Loans or extensions of credit which have become
unenforceable by reason of discharge in bankruptcy or are no
longer legally enforceable for other reasons.

(14) "Parent" means any company which controls the
industrial loan corporation.

(15) "Person" means "person" as defined in Section 7-1-
103.
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(16) "Prudent Investments" means any investment not
expressly prohibited by law or rule and made in the exercise of
judgment and care under the circumstances then prevailing
which men of prudence, discretion, and intelligence exercise in
the management of their own affairs not in regard to speculation
but in regard to the permanent disposition of their funds,
considering the probable income as well as the probable safety
of their capital.

(17) "Readily marketable government securities" means
obligations in the form of a bond, bill, note or debenture issued
or offered by any governmental agency, municipality or board
which is rated in one of the four highest ratings of a nationally
recognized rating service.

(18) "Real estate" means improved or unimproved real
property.

(19) "Standby letter of credit" means any letter of credit,
or similar arrangement however named or described which
represents an obligation to a designated third party on the part
of the issuer:

(a) To repay money borrowed by or advanced to or for the
account of the issuer's customer, or

(b) To make payment on account of any indebtedness
undertaken by the issuer's customer, or

(¢) To make payment on account of any default by the
issuer's customer in the performance of an obligation.

(20) "Subsidiary" means "subsidiary" as defined in Section
7-1-103.

(21) "Surplus" is a capital account which includes the
amount received by an industrial loan corporation for its capital
stock in excess of the par value of the stock, or, in the case of
stock without par value, the amount designated as surplus of the
total amount received for its capital stock. Surplus may also
include amounts received as capital contributions. Amounts
may also be transferred to the industrial loan's surplus account
by the board of directors from undivided profits.

(22) "Total Capital" means the sum of capital, reserve for
contingencies, reserves for loan losses, and the principal
outstanding amount of subordinated capital notes or debentures
not maturing within one year.

(23) "Undivided Profits" is a capital account representing
the industrial loan corporation's capital in excess of its capital
stock and surplus accounts. The amount represented by the
undivided profits account may arise from net earnings of the
industrial loan corporation or out of capital funds paid into the
industrial loan corporation in excess of the capital stock and
surplus accounts. Undivided profits may be used to absorb
losses of the industrial loan corporation, for payment of cash
dividends to stockholders or for transfer into surplus, upon
appropriate resolution of the industrial loan corporation's board
of directors.

R339-6-3. Acceptable Investments for the Deposits and
Other Funds of Industrial Loan Corporations.

(1) In the absence of a statute or rule to the contrary, an
industrial loan corporation is unrestricted as to a percentage of
its total capital being invested in the following:

(a) Cash, demand, or time deposits in a federally insured
depository institution, or in deposits maintained directly with a
federal reserve bank;

(b) Obligations of, or obligations which are fully
guaranteed as to principal and interest by, the United States or
this state or any of its political subdivisions;

(c) Any investment grade securities;

(d) Any securities purchased under agreements to resell;

(e) Leases, loans, or extensions of credit, whether
unsecured or secured,

(f) Real estate contracts;

(g) Consumer and commercial installment sales contracts
and security agreements;

(h) A subsidiary with the prior written approval of the
commissioner upon finding that the subsidiary is primarily
engaged in activities closely related to banking; or

(i) Such real estate as the industrial loan corporation may
purchase at any sale, public or private, or which may be
conveyed to the industrial loan corporation in satisfaction of or
on account of a debt previously contracted in the conduct of its
business upon which it had a mortgage, trust deed, judgment,
assignment, lien or other claim as set forth in Rule R331-26.

(j) Any other investment with the prior written approval of
the commissioner.

(2) An industrial loan corporation is restricted to 50% of
its total capital at any one time being invested in the following:

Premises used in the conduct of the business which include
real property and any interest therein, property such as furniture,
fixtures, and equipment for use in carrying on its own business
and the stock, bonds, debentures, or other obligations of any
subsidiary or affiliate having as its exclusive activity the
ownership and management of the property or interests.

(a) The amount invested in premises may exceed 50% of
total capital upon application and finding by the commissioner
that the additional investment is necessary to promote the
viability and stability of the industrial loan corporation;

(b) If the use of any of the premises for the conduct of
business of the thrift institution is discontinued, the industrial
loan corporation shall consider the real property as an
investment under the 10% of total capital limitation cited in
Section (3) below.

(3) An industrial loan corporation is restricted to 10% of
its total capital at any one time being invested in real estate
other than real estate used in the premises in the conduct of the
business or real estate purchased or conveyed on account of a
debt previously contracted. Such limited investment by an
industrial loan corporation may include real estate or
participation interests in real estate whether in partnership, joint
venture or participation interest in the real estate for the purpose
of producing income or for inventory and sale or for
improvement, including the erection of buildings on the real
estate for sale or rental purposes, and the industrial loan
corporation may hold, sell, lease, operate or otherwise exercise
the rights of any owner of any property.

(4) An industrial loan corporation is restricted to an
aggregate of 20% of its total capital at any time being invested
in any other "prudent investments" not specifically mentioned
above, in Rule R339-6-3(1) through (3); provided however, that
the aggregate of investments in any form in any one person
made pursuant to this section shall not exceed 10% of total
capital.

KEY: financial institutions

February 1, 2011 7-1-301
Notice of Continuation September 24, 2012 7-8-13
7-8-14
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R339. Financial Institutions, Industrial Loan Corporations.
R339-11. Discount Securities Brokerage Service by
Industrial Loan Corporations.

R339-11-1. Authority, Scope, and Purpose.

(1) This rule is issued pursuant to Subsection 7-1-301(3).

(2) This rule governs the type of securities brokerage
service industrial loan corporations may offer.

(3) The purpose of this rule is to allow securities activities
limited to "discount brokerage" services by industrial loan
corporations, similar to the discount brokerage services allowed
state chartered banks.

R339-11-2. Definitions.

"Discount brokerage" is the practice of executing securities
transactions solely at the direction of an industrial loan customer
but not providing that customer with any investment advice.

R339-11-3. Discount Brokerage Services.

An industrial loan corporation may enter into a contractual
arrangement with unrelated discount brokers where the broker
executes securities transactions for industrial loan corporation
customers and the industrial loan corporation shares the
commissions generated by the transaction. This service is
restricted as outlined below:

(1) The industrial loan corporation clearly acts solely at the
customer's direction;

(2) The transactions are for the account of the customer
and not the account of the industrial loan corporation;

(3) The transactions are without recourse;

(4) The industrial loan corporation makes no warranty as
to the performance or quality of any security;

(5) The industrial loan corporation does not advise
customers to make any particular investment;

(6) The industrial loan corporation's promotional material
clearly explains the industrial loan corporation's limited role in
the service; and

(7) The industrial loan corporation's promotional material
clearly explains that the transactions are not federally insured.

KEY: financial institutions
December 2, 1997 7-1-301(3)
Notice of Continuation September 28, 2012



UAC (As of October 1, 2012) Printed: October 22, 2012 Page 103

R362. Governor, Energy Development.

R362-1. Qualification for the Alternative Energy
Development Tax Credit.

R362-1-1. Purpose and Authority.

(1) Purpose. Pursuant to the Alternative Energy
Development Tax Credit Act, this rule establishes standards an
alternative energy entity shall meet to qualify for a tax credit.

(2) Authority. This rule is authorized by Subsection 63M-
4-503(1)(a), Utah Code.

R362-1-2. Definitions.

(1) Terms used in this rule are defined in Section 63M-4-
502.

(2) In addition:

(a) "site control" means an enforceable right to use a parcel
of land for an alternative energy project; and

(b) "project development activities" means those actions
described under Subsections 63M-4-502(3)(a) and 63M-4-
502(3)(b).

R362-1-3. Conditions.

(1) In order to qualify for a tax credit, an alternative energy
entity must meet those requirements outlined in Subsection
63M-4-503(1)(b), and must be prepared to:

(a) follow the procedures and expectations outlined in
Sections 59-7-614.7, 59-10-1029, and 63M-4-504; and

(b)  bear any costs associated with meeting the
requirements outlined below in Subsection R362-1-
42)(b)(ii)(A).

(2) In addition, the alternative energy entity must
demonstrate the viability of its alternative energy project by
submitting evidence it has secured:

(a) one or more land leases or other form of site control;
and

(b) one or more of the following:

(i) permits from a local, state or federal regulatory agency,
not to include conditional use permits;

(i) financing sufficient to initiate project development
activities, as may be:

(A) assessed, at the office's request, by third party financial
review; or

(B) affirmed by the existence of one or more:

(I) power purchase agreements; or

(II) off-take agreements.

(iii) a position in the generation interconnection queue that
has advanced beyond the Feasibility Study phase.

KEY: alternative energy development tax credit
September 24, 2012 63M-4-503(1)(a)



UAC (As of October 1, 2012) Printed: October 22, 2012 Page 104

R380. Health, Administration.
R380-41. Governance Committee Electronic Meetings.
R380-41-1. Authority and Purpose.

(1) Utah Code Section 52-4-207 requires a state public
body that holds electronic meeting to have a rule governing the
use of electronic meetings. This rule establishes procedures for
conducting electronic meetings by the Governance Committee.

(2) This rule is authorized by Sections 52-4-207, 63G-3-
201 and 26-1-5.

R380-41-2. Definitions.

The definitions found in Section 52-4-103 apply to this
rule. In addition, the following definitions apply:

(1) "Committee meeting" means a meeting of the
Governance Committee that is required to be public by the
provisions of the Open and Public Meetings Act, Utah Code
Title 52, Chapter 4.

(2) "Electronic meeting" includes any meeting where at
least one member of the Governance Committee participates in
the public meeting by telephonic or other electronic means.

(3) "Governance Committee" means the committee
established in Section 26-1-4(2).

R380-41-3. Designation of Electronic Meetings.

The person scheduled to preside at the Governance
Committee meeting shall schedule any committee meeting as an
electronic meeting upon request of any member of the
committee.

(1) A member of the Governance Committee may request
that the member's participation in the meeting be allowed
electronically up to 24 hours prior to the commencement of the
meeting.

(2) No vote of the Governance Committee is necessary to
include other members of the committee to join the meeting
through an electronic connection.

R380-41-4. Anchor Location.

(1) Unless otherwise designated in the posted public notice
of the Governance Committee meeting, the anchor location for
an electronic meeting held by the Governance Committee is the
Cannon Health Building located at 288 North 1460 West, Salt
Lake City, Utah.

(2) The person presiding at the meeting may restrict the
number of separate connections for members of the committee
that are allowed for an electronic meeting based on available
equipment capability.

R380-41-5. Quorum, Member Participation.

(1) A quorum is not required to be present at the anchor
location.

(2) A member of the committee who participates in the
meeting via electronic means shall be counted as present at the
meeting for quorum, participation, and voting requirements.

R380-41-6. Public Participation.

(1) Interested persons and the public may attend and
monitor the open portions of the meeting at the anchor location.

(2) At the discretion of the person presiding at the
committee meeting, interested persons and the public may be
allowed to observe the meeting via electronic means. As in any
public meeting, the person presiding at the meeting may
determine whether comments from the public will be accepted
during the electronic meeting.

KEY: electronic meetings
July 15, 2012 52-4-207
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R392. Health, Disease Control
Environmental Services.

R392-100. Food Service Sanitation.
R392-100-1. Authority and Purpose.

(1) This rule is authorized by Subsections 26-1-30(2), and
26-15-2.

(2) This rule establishes definitions; sets standards for
management and personnel, food operations, and equipment and
facilities; and provides for food establishment plan review,
permit issuance, inspection, employee restriction, and permit
suspension to safeguard public health and provide consumers
food that is safe, unadulterated, and honestly presented.

and Prevention,

R392-100-2. Incorporation by Reference.

(1) The requirements as found in the U.S. Public Health
Service, Food and Drug Administration, Food Code 2009,
Chapters 1 through 8, Annex 1, and Annex 2, Federal Food,
Drug, and Cosmetic Act, 21, U.S.S. 342, Sec. 402 are adopted
and incorporated by reference, with the exclusion of Sections 8-
302.14(C)(1) and (2),(D) and (E), 8-905.40, and 8-909.20; and

(2) with the following additions or amendments:

(a) In section 1-201.10, insert a new paragraph after
paragraph (2) under Core Item to read: "(3) 'Core Item' will also
be referred to as 'non-critical' in the state rule."

(b) In section 1-201.10 under Priority Item, replace the
semicolon and the word "and" at the end of paragraph (2) with
a period; replace the period at the end of paragraph (3) with ";
and"; and insert a new paragraph after paragraph (3) to read:
"(4) 'Priority Item' will also be referred to as 'critical 1' in the
state rule."

(c) In section 1-201.10 under Priority Foundation Item,
replace the semicolon and the word "and" at the end of
paragraph (2) with a period; replace the period at the end of
paragraph (3) with,"; and"; and add a new paragraph after
paragraph (3) to read: "(4) 'Priority foundation item' will also be
referred to as 'critical 2' in the state rule."

(d) After section 2-102.11 paragraph (17), add a new
section to read: "2-102-12 Food Employee Training. Food
managers shall be trained and certified as required under 26-15a
and R392-101.

Food employees shall be trained in food safety as required
under 26-15-5 and shall hold a valid food handler's card issued
by a local health department."

(e) After section 4-204-123 paragraph (B), add a section
to read: "4-204.124 Restraint of Pressurized Containers.

Carbon dioxide, helium or other similar pressurized
containers must be restrained or secured to prevent the tanks
from falling over."

(f) Atthe end of section 5-101.12, add: "The process shall
be in accordance with the American Water Works Association
(AWWA) C651-2005 for disinfection and testing."

(g) At the end of section 5-202.13, add: "Where the
distance to the adjacent wall is closer than three pipe diameters,
the air gap shall not be less than 1-1/2 inch."

(h) After the the reference to the section number "5-
202.13" in section 5-203.15 paragraph (A), delete the article "a"
and insert: "an American Society of Safety Engineers (ASSE)
1022".

(i) After the reference to paragraph (B) in section 5-402.11
paragraph (A), delete the coma; insert the word "and"; and
delete the text, ", and (D)" that follows the reference to
paragraph (C).

(j) Delete paragraph (D) from section 5-402.11.

(k) Amend section 8-103.10 to read:

"8-103.10 Modifications and Waivers.

(A) The regulatory authority may grant a variance by
modifying or waiving the requirements of this Code if in the
opinion of the regulatory authority a health hazard or nuisance
will not result from the variance. If a variance is granted, the

regulatory authority shall retain the information specified under
section 8-103.11 in its records for the food establishment.

(B) A variance or waiver issued by the regulatory authority
and the documentation required in section 8-103.11 must be
copied to the Utah Department of Health, Office of
Epidemiology, Environmental Sanitation Program within 5
working days of issuance.

(C) A variance or waiver intended for a food establishment
which is of a chain with stores in more than one local health
jurisdiction in the State must be approved by the Utah
Department of Health prior to issuance."

(1) Amend section 8-103.11 to add:

"(D) In addition, a variance from section 3-301.11 may be
issued only when:

(1) the variance is limited to a specific task or work
station;

(2) the applicant has demonstrated good cause why section
3-301.11 cannot be met;

(3) suitable utensils are used to the fullest extent possible
with ready-to-eat foods in the rest of the establishment; and

(4) the applicant can demonstrate active management
control of this risk factor at all times."

(m) Amend Section 8-302.14 (C) to read:

"A statement specifying whether the food establishment is
mobile or stationary and temporary or permanent."

(n) Amend section 8-302.14 to renumber (F) to (D), (G)
to (E), and (H) to (F).

(o) Amend section 8-304.10 paragraph (A) to read:

"(A) Upon request, the regulatory authority shall provide
a copy of the food service sanitation rule according to the policy
of the local regulatory agency."

(p) Amend section 8-401.10 paragraph(A) to read:

"(A) Except as specified in paragraphs (B) and (C) of this
section, the regulatory authority shall inspect a food
establishment at least once every 6 months and twice in a season
for seasonal operations."

(qQ) Amend section 8-401.10 paragraph (B) subparagraph
(2) to read:

"The food establishment is assigned a less frequesnt
inspection frequency based on a written risk-based inspection
schedule that is being uniformly applied throughout the
jurisdiction; or"

(r) Amend section 8-501.10 paragraph (B) to read:

"(B) Requiring appropriate medical examinations,
including collection of specimens for laboratory analysis, of a
suspected food employee or conditional employee; and"

(s) Add aparagraph after 8-501.10 paragraph (B) to read:

"(C) Meeting reporting requirements under Communicable
Disease Rule R386-702 and Injury Reporting Rule R386-703."

(t) Amend section 8-601.10 to read:

"Due process and equal protection shall be afforded as
required by law in all enforcement and regulatory actions."

(u) Amend section 8-801.30 to read:

"Service is effective at the time the notice is served or
when service is made as specified in section 8-801-20 paragraph
(B).H

(v) Amend section 8-903.10 to read:

"8-903.10 Impoundment of Adulterated Food Products
Authorized.

(A) The impoundment of adulterated food is authorized
under Section 26-15-9, UCA.

(B) The regulatory authority may impound, by use of a
hold order, any food product found in places where food or
drink is handled, sold, or served to the public, but is found or is
suspected of being adulterated and unfit for human
consumption.

(C) Upon five days notice and a reasonable opportunity for
a hearing to the interested parties, to condemn and destroy the
same if deemed necessary for the protection of the public health.
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(D) If the regulatory authority has reasonable cause to
believe that the hold order will be violated, or finds that the
order is violated, the regulatory authority may remove the food
that is subject to the hold order to a place of safekeeping."

(w) Amend section 8-903.60 to read:

"The regulatory authority may examine, sample, and test
food in order to determine its compliance with this Code in
section 8-402.11."

(x) Amend section 8-903.90 to read:

"The regulatory authority shall issue a notice of release
from a hold order and shall physically remove the hold tags,
labels, or other identification from the food if the hold order is
vacated."

(y) Amend section 8-904.30 number/catchline to read:

"8-904.30 Contents of the Summary Suspension Notice."

(z) Amend section 8-905.10 paragraph (A) to read:

"(A) A person who receives a notice of hearing shall file
a response within 10 calendar days from the date of service.
Failure to respond may result in license suspension, license
revocation, or other administrative penalties."

(aa) Amend section 8-905.20 to read:

"A response to a hearing notice or a request for a hearing
as specified in section 8-905.10 shall be in written form and
contain the following:

(A) Response to a notice of hearing must include:

(1) An admission or denial of each allegation of fact;

(2) A statement as to whether the respondent waives the
right to a hearing;

(3) A statement of defense, mitigation, or explanation
concerning all claims; and

(4) A statement as to whether the respondent wishes to
settle some or all of the claims made by the regulatory authority.

(B) A request for hearing must include:

(1) A statement of the issues of fact specified in section 8-
905.30 paragraph (B) for which a hearing is requested; and

(2) A statement of defense, mitigation, denial, or
explanation concerning each allegation of fact.

(C) Witnesses - In addition to the above requirements, if
witnesses are requested, the response to a notice of hearing and
arequest for hearing must include the name, address, telephone
number, and a brief statement of the expected testimony for each
witness.

(D) Legal Representation - Legal counsel is allowed, but
not required. All documents filed by the respondent must
include the name, address, and telephone number of the
respondent's legal counsel, if any."

(ab) Amend section 8-905.50 paragraph (A)(1) to read:

"(1) Except as provided in paragraph (B) of this section,
within 5 calendar days after receiving a written request for an
appeal hearing from:

(ac) Adopt subsections 8-905.50 paragraphs(A)(1)(a)
through (c) without changes.

(ad) Amend subsection 8-905.50 paragraph(A)(2) to read:

"(2) Within 30 calendar days after the service of a hearing
notice to consider administrative remedies for other matters as
specified in section 8-905.10(C) or for matters as determined
necessary by the regulatory authority."

(ae) Amend section 8-905.60 number/catchline to read:

"8-905.60 Notice of Hearing Contents."

(af) Amend section 8-905.80 number/catchline to read:

"8-905.80 Expeditious and Impartial Hearing."

(ag) Amend section 8-905.90 number/catchline to read:

"8-905.90 Confidentially of Hearing and Proceedings."

(ah) Amend section 8-905.90 paragraph (A) to read:

"(A) Hearings will be open to the public unless compelling
circumstances, such as the need to discuss a person's medical or
mental health condition, a food establishment's trade secrets, or
any other matter private or protected under federal or state law."

(ai) Delete section 8-905.90 subparagraphs (A)(1) and (2).

(aj) Amend section 8-906.30 paragraph (B) to read:

"(B) Unless a party appeals to the head of the regulatory
authority within 10 calendar days of the hearing or a lesser
number of days specified by the hearing officer:"

(ak) Adoptsubsection 8-906.30 paragraphs (B)(1) through
(2) without changes.

(al) Amend section 8-907.60 to read:

"Documentary evidence may be received in the form of a
copy or excerpt if provided to the hearing officer and opposing
party prior to the hearing as ordered by the hearing officer."

(am) Amend section 8-908.20 to read:

"Respondents accepting a consent agreement waive their
rights to a hearing on the matter, including judicial review."

(an) Amend section 8-911.10 paragraph (B) to read:

"(B) Any person who violates any provision of this rule
may be assessed a civil penalty as provided in section 26-23-6."

(ao) Delete subparagraphs (B)(1) and (2) of section 8-
911.10.

(ap) Amend section 8-913.10 number/catchline to read:

"8-913.10 Petitions, Penalties, Contempt, and Continuing
Violations."

(aq) Amend section 8-913.10 paragraph (B) to replace the
phrase "(designate amount)" with the phrase, "$5,000".

(ar) Add paragraph 8-913.10(D) to read:

"(D) The adjudicative body, upon proper findings, shall
assess violators a fee for each day the violation remains in
contempt of its order."

(3) All parts of the food establishment shall be designed,
constructed, maintained, and operated to meet the standards of
the state construction code adopted by the Utah Legislature. A
copy of the construction code is available at the office of the
local building inspector.

KEY: public health, food services, sanitation
September 10, 2012
Notice of Continuation January 20, 2012

26-1-30(2)
26-15-2
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R410. Health, Health Care Financing.
R410-14. Administrative Hearing Procedures.
R410-14-1. Introduction and Authority.
(1) This rule sets forth the administrative hearing
procedures for the Division of Medicaid and Health Financing.
(2) This rule is authorized by Section 26-1-24, Section
63G-4-102,42 U.S.C. 1396(a)(3), and 42 CFR 431, Subpart E.

R410-14-2. Definitions.

(1) The definitions in Rule R414-1 and Section 63G-4-103
apply to this rule.

(2) The following definitions also apply:

(a) "Action" means a denial, termination, suspension, or
reduction of medical assistance for a recipient, or a reduction,
denial or revocation of reimbursement for services for a
provider; or a denial or termination of eligibility for
participation in a program, or as a provider.

(b) "Aggrieved Person" means any recipient or provider
who is adversely affected by any action or inaction of the
Division of Medicaid and Health Financing (DMHF) within the
Department of Health, the Department of Human Services
(DHS), the Department of Workforce Services (DWS), or any
managed health care plan.

(¢) "Ex Parte" communications mean direct or indirect
communication in connection with an issue of fact or law
between the hearing officer and one party only.

(d) "Hearing Officer" means solely any person designated
by the DMHF Director to conduct administrative hearings for
the Medicaid program.

(e) "Managed Care Organization" means a health
maintenance organization or prepaid mental health plan that
contracts with DMHF to provide medical or mental health
services to medical assistance recipients.

(f) A "medical record" is a record that contains medical
data of a client.

(g) "Order" means a ruling by a hearing officer that
determines the legal rights, duties, privileges, immunities, or
other legal interests of one or more specific persons.

R410-14-3. Administrative Hearing Procedures.

(1) An aggrieved person may file a written request for
agency action pursuant to Section 63G-4-201, and in accordance
with this rule. If a medical issue is in dispute, each request
should include supporting medical documentation. DMHF will
schedule a hearing only when it receives sufficient medical
records and may dismiss a request for agency action if it does
not receive supporting medical documentation in a timely
manner.

(2) DMHF shall conduct the following as formal
adjudicative proceedings in accordance with Section R410-14-
12:

(a) Preadmission Screening Resident Review (PASRR)
Hearings. Pursuant to 42 U.S.C. 1396r, any resident and
potential resident of a nursing facility whether Medicaid eligible
or not, who disagrees with the preadmission screening and
appropriateness of a placement decision that DMHF or its
designated agent makes, has the right to a hearing upon request.

(b) Nurse Aide Registry Hearings. Pursuant to 42 U.S.C.
1395i-3, each nurse aide is subject to investigation of allegations
of resident abuse, neglect or misappropriation of resident
property. DMHEF or its designated agent shall investigate each
complaint and the nurse aide is entitled to a hearing that DMHF
or its designated agent conducts before a substantiated claim can
be entered into the registry.

(c) Skilled Nursing Facility (SNF), Intermediate Care
Facility (ICF) or Intermediate Care Facility for the Mentally
Retarded (ICF/MR) Hearings. 42 CFR 431, Subpart D, requires
DMHF to provide SNF, ICF and ICF/MR appeal procedures
that satisfy the requirements of 42 CFR 431.153 and 431.154.

(d) Managed Care Entity Hearings. Pursuantto 42 U.S.C.
1396u-2, federal law requires Medicaid and Children's Health
Insurance Program (CHIP) managed care entities to have an
internal grievance and appeal process for Medicaid and CHIP
enrollees or providers acting on the enrollee's behalf to
challenge the denial of payment for medical assistance. The
MCE shall provide to enrollees written information that
explains the grievance and appeals process. DMHF requires
exhaustion of the MCE appeals process before an enrollee or
provider may request a hearing. An enrollee or provider who
submits a hearing request on behalf of another enrollee must
include a copy of the final written notice of the appeal decision.
An enrollee or provider who acts on the enrollee's behalf must
also request a hearing within 30 days from the date of the MCE
final written notice of the appeal decision.

(¢) Home and Community-Based Waiver Hearings. 42
CFR 431, Subpart E, requires DMHF to provide appeal
procedures that satisfy the requirements of 42 CFR 431.200
through 431.250.

(i) For home and community-based waivers in which the
Division of Services for People with Disabilities (DSPD) is the
designated operating agency and the appeal is based on whether
the person meets the eligibility criteria for state matching funds
through DHS in accordance with Title 62A, Chapter 5a, the
eligibility determination of the operating agency is final. If
DSPD determines that an individual does not meet the eligibility
criteria for state matching funds through DHS in accordance
with Title 62A, Chapter 5a, the operating agency shall inform
the individual in writing and provide the individual an
opportunity to appeal the decision through the DHS hearing
process in accordance with Section R539-3-8. The DSPD
decision is dispositive for purposes of this subsection. DMHF
shall sustain the determination and there is no right to further
agency review.

(3) DMHF shall conduct the following as informal
adjudicative proceedings:

(a) Resident Right Hearings. Pursuant to 42 U.S.C.
1396n, the state may restrict access to providers that it
designates for services for a reasonable amount of time. The
state may also restrict Medicaid recipients that utilize services
at a frequency or amount that are not medically necessary, in
accordance with state utilization guidelines. DMHF shall give
the recipient notice and opportunity for an informal hearing
before imposing restrictions.

(4) Eligibility Hearings. If eligibility for medical
assistance is at issue, DWS shall conduct the hearing. DMHF,
however, shall conduct any hearing to determine an applicant's
or recipient's disability.

R410-14-4. Availability of Hearing.

(1) The hearing officer may not grant a hearing if the issue
is a state or federal law requiring an automatic change in
eligibility for medical assistance or covered services that
adversely affect the aggrieved person.

(2) DMHEF shall conduct a hearing in connection with the
agency action if the aggrieved person requests a hearing and
there is a disputed issue of fact. If there is no disputed issue of
fact, the hearing officer may deny a request for an evidentiary
hearing and issue a recommended decision without a hearing.

(3) There is no disputed issue of fact if the aggrieved
person submits facts that do not conflict with the facts that the
agency relies upon in taking action or seeking relief.

(4) If the aggrieved person objects to the hearing denial,
the person may raise that objection as grounds for relief in a
request for reconsideration.

(5) DMHF may not grant a hearing to a managed care
provider to dispute the terms of a contract. This provision also
applies to terms in a contract for rates of reimbursement.
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R410-14-5. Notice.

(1) DMHF, DHS, DWS, and an MCE shall provide written
notice to each individual or provider affected by an adverse
action in accordance with 42 CFR 431.211, 213 and 214.
Adverse actions to a recipient include actions that affect:

(a) eligibility for assistance;

(b) scope of service;

(c) denial or limited prior authorization of a requested
service including the type or level of service; or

(d) payment of a claim.

(2) Adverse actions to a provider include:

(a) areduction in payment, denial of reimbursement and
claim of payment; and

(b) a sanction that becomes effective.

(3) A notice must contain:

(a) a statement of the action DMHF, DHS, DWS, or an
MCE intends to take;

(b) the date the intended action becomes effective;

(c) the reasons for the intended action; and

(d) the specific regulations that support the action, or the
change in federal law, state law or DMHF policy, which requires
the action;

(e) the right and procedure to request a formal hearing
before DMHF or an informal hearing before DHS or DWS;

(f) theright to represent oneself, the right to legal counsel,
or the right to use another representative at the formal hearing;
and

(g) if applicable, an explanation of the circumstances
under which reimbursement for medical services will continue
pending the outcome of the proceeding, if DMHF receives a
hearing request within ten calendar days from the date of the
notice of agency action.

(4) DMHF shall mail the notice at least ten calendar days
before the date of the intended action except:

(a) DMHF may mail a notice not later than the date of
action in accordance with 42 CFR 431.213.

(5) DMHF may shorten the period of advance notice to
five days before the date of action if:

(a) DMHEF has facts that indicate it must take action due to
probable fraud by the recipient or provider; and

(b) the facts have been verified by affidavit.

R410-14-6. Request for Formal Hearing.

(1) DMHEF shall conduct formal hearings for all issues
except those specifically excluded by this rule. The hearing
officer may convert the proceeding to an informal hearing if a
recipient or provider requests an informal hearing that meets the
criteria set forth in Section 63G-4-202.

(2) Formal hearings must be requested within the
following deadlines:

(a) Amedical assistance provider or recipient must request
a formal hearing within 30 calendar days from the date that
DMHEF sends written notice of its intended action.

(b) A medical assistance recipient must request an informal
hearing with DWS regarding eligibility for medical assistance
within 90 calendar days from the date that DMHF sends written
notice of its intended action.

(c) A medical assistance recipient must request a formal
hearing with DMHF regarding eligibility for disability
assistance within 90 calendar days from the date that DMHF
sends written notice of its intended action.

(d) A medical assistance recipient must request a formal
hearing regarding scope of service within 30 calendar days from
the date that DMHF sends written notice of its intended action.

(3) Failure to submit a timely request for a formal hearing
constitutes a waiver of an individual's due process rights. The
request must explain why the recipient is seeking agency relief,
and the recipient must submit the request on the "Request for
Hearing/Agency Action" form. The recipient must then mail or

fax the form to the address or fax number contained on the
notice of agency action.

(4) DMHF considers a hearing request that a recipient
sends via mail to be filed on the date of the postmark. If the
postmark date is illegible, erroneous, or omitted, DMHF
considers the request to be filed on the date that DMHF receives
it, unless the sender can demonstrate through competent
evidence that he mailed it before the date of receipt.

(5) DMHF shall schedule a pre-hearing, or begin
negotiations in writing within 30 calendar days from the date it
receives the request for a formal hearing or agency action.

(6) DMHF may deny or dismiss a request for a hearing if
the aggrieved person:

(a) withdraws the request in writing;

(b) verbally withdraws the hearing request at a prehearing
conference;

(c) fails to appear or participate in a scheduled proceeding
without good cause;

(d) prolongs the hearing process without good cause;

(e) cannot be located or agency mail is returned without a
forwarding address; or

(f) does not respond to any correspondence from the
hearing officer or fails to provide medical records that the
agency requests.

(7) Anaggrieved person must inform DMHF ofhis current
address and telephone number.

R410-14-7. Reinstatement and Continuation of Services.

(1) DMHF may reinstate services for a recipient or
suspend any adverse action for a provider if the aggrieved
person requests a formal hearing not more than ten calendar
days after the date of action.

(2) DMHF shall reinstate or continue services for a
recipient or suspend adverse actions for a provider until it
renders a decision after a formal hearing if:

(a) DMHF takes adverse action without giving ten-day
notice to a recipient or a provider when advance notice is
required;

(b) advance notice is not required and the aggrieved
person requests a formal hearing within ten calendar days after
the date that DMHF mails the adverse action notice; or

(c) DMHF determines that the action resulted from other
than the application of federal law, state law or DMHF policy.

R410-14-8. Notice of Formal Hearing.

DMHEF shall notify the aggrieved person or the person's
representative in writing of the date, time and place of the
formal hearing, and shall mail the notice at least ten calendar
days before the date of the hearing unless all parties agree to an
alternative time frame.

R410-14-9. Form of Papers.

(1) Any document that an individual or party files with
DMHEF in a formal proceeding must:

(a) be typed or legibly written;

(b) bear a caption that clearly shows the title of the
hearing;

(c) bear the docket number, if any;

(d) be dated and signed by the party or the party's
authorized representative;

(e) contain the address and telephone number of the party
or the party's authorized representative; and

(f) consist of an original and two copies.

R410-14-10. Service.

(1) The individual or party that files a document with
DMHEF shall also serve the document upon all other named
parties to the proceeding and file a proof of service with DMHF
that consists of a certificate, affidavit or acknowledgment of
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service.

(2) Each party must receive one copy by personal delivery
or mail to the proper address with postage prepaid. If an
individual represents a party, service upon the individual is
sufficient.

(3) If DMHF must provide notice of a formal hearing, the
notice becomes effective on the date of first class mailing to the
party's address of record.

(4) In addition to the methods set forth in this rule, a party
may be served as permitted by the Utah Rules of Civil
Procedure.

R410-14-11. Intervention.

(1) Section 63G-4-207 permits a person to intervene in a
formal adjudicative proceeding if:

(a) the person petitions to intervene at least seven calendar
days before the scheduled hearing, or as the hearing officer
permits;

(b) the petition contains a clear and concise statement of
the direct and substantial interest of the person seeking to
intervene;

(c) the person seeking affirmative relief states the basis for
relief;

(d) the hearing officer has discretion to permit other parties
an opportunity to support or oppose intervention; and

(e) the hearing officer has discretion to grant leave to
intervene.

(2) The hearing officer may dismiss an intervenor if the
intervenor has no direct or substantial interest in the hearing.

R410-14-12. Conduct of Hearing.

(1) DMHF shall conduct hearings in accordance with
Section 63G-4-206.

(2) DMHF shall appoint an impartial hearing officer to
conduct formal hearings. Previous involvement in the initial
determination of the action precludes an officer from
appointment.

(3) The hearing officer may elect to hold a prehearing
meeting to:

(a) formulate or simplify the issues;

(b) obtain admissions of fact and documents that will
avoid unnecessary proof;

(c) arrange for the exchange of proposed exhibits or
prepared expert testimony;

(d) outline procedures for the formal hearing; or

(e) to agree to other matters that may expedite the orderly
conduct of the hearing or settlement.

(4) DMHEF shall record agreements that the parties reach
during the prehearing or the parties may enter into a written
stipulation.

(5) DMHF may conduct all formal hearings only after
adequate written notice of the hearing has been served on all
parties setting forth the date, time and place of the hearing.

(6) The hearing officer shall take testimony under oath or
affirmation.

(7) Each party has the right to:

(a) present evidence, argue, respond, conduct cross-
examination, and submit rebuttal evidence;

(b) introduce exhibits;

(c) impeach any witness regardless of which party first
called the witness to testify; and

(d) rebut the evidence against the party.

(8) DMHEF shall follow the rules of evidence as applied in
Utah civil actions. Each party may admit any relevant evidence
and use hearsay evidence to supplement or explain other
evidence. Hearsay, however, is not sufficient by itselfto support
a finding unless admissible over objection in civil actions. The
hearing officer shall give effect to the rules of privilege
recognized by law and may exclude irrelevant, immaterial and

unduly repetitious evidence.

(9) The hearing officer may question any party or witness.

(10) The hearing officer shall control the evidence to
obtain full disclosure of the relevant facts and to safeguard the
rights of the parties. The hearing officer may determine the
order in which he receives the evidence.

(11) The hearing officer shall maintain order and may
recess the hearing to regain order if a person engages in
disrespectful, disorderly or disruptive conduct. The hearing
officer may remove any person, including a participant from the
hearing, to maintain order. If a person shows persistent
disregard for order and procedure, the hearing officer may:

(a) restrict the person's participation in the hearing;

(b) strike pleadings or evidence; or

(c) issue an order of default.

(12) If a party desires to employ a court reporter to make
a record of the hearing, it must file an original transcript of the
hearing with the hearing officer at no cost to the agency.

(13) The party that initiates the hearing process through a
request for agency action has the burden of proof as the moving
party.

(14) When a party possesses but fails to introduce certain
evidence, the hearing officer may infer that the evidence does
not support the party's position.

R410-14-13. Ex Parte Communications.

(1) Ex parte communications are prohibited.

(2) The hearing officer may not listen to or accept any ex
parte communication. If a party attempts ex parte
communication, the hearing officer shall inform the offeror that
any communication that the hearing officer receives off the
record, will become part of the record and furnished to all
parties.

(3) Ex parte communications do not apply to
communications on the status of the hearing and uncontested
procedural matters.

R410-14-14. Continuances or Further Hearings.

(1) The hearing officer, on the officer's own motion or at
the request of a party showing good cause, may:

(a) continue the hearing to another time or place; or

(b) order a further hearing.

(2) If the hearing officer determines that additional
evidence is necessary for the proper determination of the case,
the officer may:

(a) continue the hearing to a later date and order the party
to produce additional evidence; or

(b) close the hearing and hold the record open to receive
additional documentary evidence.

(3) The hearing officer shall provide to all parties any
evidence that he receives and each party has the opportunity to
rebut that evidence.

(4) The hearing officer shall provide written notice of the
time and place of a continued or further hearing, except when
the officer orders a continuance during a hearing and all parties
receive oral notice.

R410-14-15. Record.

(1) The hearing officer shall make a complete record of all
formal hearings. A hearing record is the sole property of
DMHF and DMHF shall maintain the complete record in a
secure area.

(2) Ifa party requests a copy of the recording of a formal
hearing, that party may transcribe the recording.

(3) DMHF or its designated agent shall retain recordings
of formal hearings for a period of one year.

(4) DMHEF shall retain written records of formal hearings
for a period of two years pending further litigation.
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R410-14-16. Proposed Decision and Final Agency Review.

(1) At the conclusion of the formal hearing, the hearing
officer shall take the matter under advisement and submit a
recommended decision to the DMHF Director or the director's
designee. The recommended decision is based on the testimony
and evidence entered at the hearing, Medicaid policy and
procedure, and legal precedent.

(2) The recommended decision must contain findings of
fact and conclusions of law.

(3) The DMHEF Director or the director's designee may:

(a) adopt the recommended decision or any portion of the
decision;

(b) reject the recommended decision or any portion of the
decision, and make an independent determination based upon
the record; or

(c) remand the matter to the hearing officer to take
additional evidence, and the hearing officer thereafter shall
submit to the DMHF director or the director's designee a new
recommended decision.

(4) The director or designee's decision constitutes final
administrative action and is subject to judicial review.

(5) DMHEF shall send a copy of the final administrative
action to each party or representative and notify them of their
right to judicial review.

(6) The parties shall comply with a final decision from the
director reversing the agency's decision within ten calendar
days.

(7) The Executive Director shall review all recommended
decisions to determine approval of medical assistance for an
organ transplant. The Executive Director's decision constitutes
final administrative action and is subject to judicial review.

R410-14-17. Amending Administrative Orders.

(1) DMHF may amend an order if the hearing officer
determines that the agency made a clerical mistake.

(2) DMHEF shall notify the respondent and the petitioner
of its intent to amend the order by serving a notice of agency
action signed by the hearing officer.

(3) The DMHF Director shall review the amended order
and he or his designee shall issue a final agency amended order.

(4) DMHEF shall provide a copy of the final amended order
to the respondent and the petitioner.

R410-14-18. Agency Review.

An aggrieved person may move for reconsideration of
DMHF's final administrative action in accordance with Sections
63G-4-301 and 302. A person may seek review of a DWS final
agency order concerning eligibility for medical assistance by
filing a written request for review with DMHF in accordance
with Section 63G-4-301.

R410-14-19. Judicial Review.

An aggrieved person may obtain judicial review in
accordance with Section 63G-4-102 and 63G-4-401 through
405.

R410-14-20. Discovery.

(1) The Utah Rules of Civil Procedure do not apply to
formal adjudicative proceedings and formal discovery is
permitted only as set forth in this section. Each party shall
diligently pursue discovery and full disclosure to prevent delay.
A party that conducts discovery under this section shall maintain
a mailing certificate.

(2) The scope of discovery in formal adjudicative
proceedings, unless otherwise limited by order of the hearing
officer, is as follows:

(a) DMHF may request copies of pertinent records in the
possession of the recipient and the recipient's health care
providers. In the event the recipient or provider fails to produce

the records within a reasonable time, DMHF may review all
pertinent records in the custody of the recipient or provider
during regular working hours after three days of written notice.

(b) The recipient must submit medical records with the
hearing request whenever possible. Necessary medical records
include:

(i) the provision of each service and activity billed to the
program;

(i1) the first and last name of the petitioner;

(iii) the reason for performing the service or activity that
includes the petitioner's complaint or symptoms;

(iv) the recipient's medical history;

(v) examination findings;

(vi) diagnostic test results;

(vii) the goal or need that the plan of care identifies; and

(viii) the observer's assessment, clinical impression or
diagnosis that includes the date of observation and identity of
the observer.

(c) The medical records must demonstrate that the service
is:

(i) medically necessary;

(i) consistent with the diagnosis of the petitioner's
condition; and

(iii) consistent with professionally recognized standards of
care.

(3) DMHF shall allow the aggrieved person or the person's
representative to examine all DMHF documents and records
upon written request to DMHF at least three days before the
hearing.

(4) An individual may request access to protected health
information in accordance with Rule 380-250, which
implements the privacy rule under the Health Insurance
Portability and Accountability Act of 1996 (HIPAA).

(5) The hearing officer may permit the filing of formal
discovery or take depositions only upon a clear showing of
necessity that takes into account the nature and scope of the
dispute. Ifthe hearing officer allows formal discovery, he shall
set appropriate time frames for response and assess sanctions for
non-compliance.

(6) The hearing officer may order a medical assessment at
the expense of DMHF to obtain information. This information
is subject to HIPAA confidentiality requirements and is part of
the hearing record.

(7) Each party shall file a signed pretrial disclosure form
at least ten calendar days before the scheduled hearing that
identifies:

(a) fact witnesses;

(b) expert witnesses;

(c) exhibits and reports the parties intend to offer into
evidence at the hearing;

(d) petitioner's specific benefit or relief claimed;

(e) respondent's specific defense;

(f) an estimate of the time necessary to present the party's
case; and

(g) any other issues the parties intend to request the
hearing officer to adjudicate.

(8) Each party shall supplement the pretrial disclosure
form with information that becomes available after filing the
original form. The pretrial disclosure form does not replace
other discovery that is allowed under this section.

R410-14-21. Witnesses and Subpoenas.

(1) A party shall arrange for a witness to be present at a
hearing.

(2) The hearing officer may issue a subpoena to compel
the attendance of a witness or the production of evidence upon
written request by a party that demonstrates a sufficient need.

(3) The hearing officer may issue a subpoena on his own
motion.
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(4) A party may file an affidavit that requests the hearing
officer to subpoena a witness to produce books, papers,
correspondence, memoranda, or other records. The affidavit
must include:

(a) the name and address of the person or entity upon
whom the subpoena is to be served;

(b) a description of the documents, papers, books,
accounts, letters, photographs, objects, or other tangible items
that the applicant seeks;

(c) material that is relevant to the issue of the hearing; and

(d) a statement by the applicant that to the best of his
knowledge, the witness possesses or controls the requested
material.

(5) A party shall arrange to serve any subpoena that the
hearing officer issues on its behalf, and shall serve a copy of the
affidavit that it presents to the hearing officer.

(6) Except for employees of DOH, DHS, DWS, or a
managed care plan, a witness that the hearing officer subpoenas
to attend a hearing is entitled to appropriate fees and mileage.
The witness shall file a written demand for fees with the hearing
officer within ten calendar days from the date that he appears at
the hearing.

(7) The hearing officer may issue an order of default
against any party that fails to obey an order entered by the
hearing officer.

R410-14-22. Declaratory Orders.

(1) DMHEF shall issue declaratory orders in accordance
with Rule R380-1.

(2) Copies of approved forms to petition for declaratory
orders are available from DMHF upon request.

(3) If DMHEF does not issue a declaratory order within 60
days after receipt of the request, the petition is denied.

(4) DMHEF shall retain the request for declaratory ruling in
its records.

(5) DMHF may not issue a declaratory order if an
adjudicative proceeding that involves the same parties and issue
is pending before the agency or the courts.

R410-14-23. Interpreters.

(1) If a party notifies DMHF that it needs an interpreter,
DMHEF shall arrange for an interpreter at no cost to the party.

(2) The party may arrange for an interpreter to be present
at the hearing only if the hearing officer can verify that the
interpreter is at least 18 years of age, and fluent in English and
the language of the person who testifies.

(3) The hearing officer shall instruct the interpreter to
interpret word for word, and not to summarize, add, change, or
delete any of the testimony or questions.

(4) The interpreter must swear under oath to truthfully and
accurately translate all statements, questions and answers.

KEY: Medicaid

April 27,2012 26-1-24

Notice of Continuation September 27, 2012 26-1-5
63G-4-102
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R414. Health, Health Care Financing, Coverage and
Reimbursement Policy.

R414-70. Medical Supplies, Durable Medical Equipment,
and Prosthetic Devices.

R414-70-1. Introduction and Authority.

(1) This rule governs the provision of medical supplies,
durable medical equipment (DME), and prosthetic device
services.

(2) Thisruleis authorized by Sections 26-18-3 and 26-1-5.

(3) As required by Section 26-18-2.3, the Department
provides these services in an efficient, economical manner,
safeguarding against unnecessary, unreasonable, or
inappropriate use of these services.

R414-70-2. Definitions.

As used in this rule:

(1) "Durable medical equipment"or "DME" means
equipment that:

(a) can withstand repeated use;

(b) is primarily and customarily used to serve a medical
purpose;

(c) generally is not useful to a person in the absence of an
illness or injury; and

(d) is suitable for use in the home.

(2) "Entitled to nursing facility services" means an
individual who:

(a) is in a nursing facility and whose nursing facility stay
is covered by Medicaid; or

(b) is receiving services in a waiver program for
individuals who require nursing facility level of care.

(3) "Individual eligible for optional services" means an
individual who is not entitled to nursing facility services.

(4) "Individual entitled to mandatory services" means an
individual who is entitled to nursing facility services.

(5) "Medical supplies" means items for medical use that
are suitable for use in the home and that are disposable or semi-
disposable and are non-reusable.

(6) "Medical Supplies Manual and List" means services
described in the Utah Medicaid Provider Manual, Section 2,
Medical Supplies, with its referenced Attachment, Medical
Supplies List, as incorporated at R414-1-5(2).

(7) "Prosthetic device" means replacement, corrective, or
supportive devices that are suitable for use in the home, such as
braces, orthoses, or prosthetic limbs prescribed by a physician
or other licensed practitioner of the healing arts within the scope
of his or her practice as defined by state law to:

(a) artificially replace a missing portion of the body;

(b) prevent or correct physical deformities or malfunction;
or

(c) support a weak or deformed portion of the body.

R414-70-3. Services.

(1) Medical supplies, DME, and prosthetic devices are
optional services.

(2) Medical supplies, DME, and prosthetic devices are
limited to services described in the Medical Supplies Manual
and List.

(3) The Medical Supplies Manual and List specifies the
reasonable and appropriate amount, duration, and scope of the
service sufficient to reasonably achieve its purpose.

(4) Medical supplies, DME, and prosthetic devices may be
provided to an individual only as part of a written plan that is
reviewed at least annually by a physician.

R414-70-4. Services for Individuals Eligible for Optional
Services.

(1) Anindividual eligible for optional services may receive
medical supplies, DME, and prosthetic devices as described in
the Medical Supplies Manual and List.

(2) Anindividual eligible for optional services must meet
the criteria established in the Medical Supplies Manual and List
and obtain prior approval if required.

R414-70-5. Services for Individuals Eligible for Mandatory
Services.

(1) An individual entitled to mandatory services may
receive medical supplies, DME, and prosthetic devices as
described in the Medical Supplies Manual and List.

(2) An individual eligible for mandatory services must
meet the criteria established in the Medical Supplies Manual
and List and obtain prior approval if required.

(3) An individual entitled to mandatory services may
request an agency review to seek medical supplies and DME not
listed in the Medical Supplies Manual and List.

R414-70-6. Services for Individuals Residing in Long Term
Care Facilities.

(1) The Department provides medical supplies, DME, and
prosthetic devices to individuals residing in a nursing care
facility or an ICF/MR as part of the per diem payment.

(2) An individual residing in a nursing care facility or
ICF/MR may receive additional medical supplies, DME, and
prosthetic devices only as specifically indicated on the Medical
Supplies Manual and List.

(3) An individual residing in a nursing care facility or an
ICF/MR may request an agency review to seek medical supplies
and DME not listed in the Medical Supplies Manual and List.

R414-70-7. Less Costly Alternative.

The Department may provide at its discretion services not
described in the Medical Supplies Manual and List as provided
in R414-1-6(2)(dd).

R414-70-8. Reimbursement.

Medical supplies, DME, and prosthetic devices are
reimbursed using the fee schedule in the Utah Medicaid State
Plan and incorporated by reference in R414-1-5.

KEY: Medicaid, medical supplies, durable medical
equipment, prosthetics

August 4, 2008 26-1-5
Notice of Continuation September 27, 2012 26-18-2.3
26-18-3
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R414. Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-303. Coverage Groups.
R414-303-1. Authority and Purpose.

This rule is authorized by Sections 26-1-5 and 26-18-3 and
establishes eligibility requirements for Medicaid and the
Medicare Cost Sharing programs.

R414-303-2. Definitions.
The definitions in Rules R414-1 and R414-301 apply to
this rule.

R414-303-3. Medicaid for Individuals Who Are Aged, Blind
or Disabled for Community and Institutional Coverage
Groups.

(1) The Department provides Medicaid coverage to
individuals as described in 42 CFR 435.120, 435.122,435.130
through435.135,435.137,435.138,435.139,435.211,435.232,
435.236, 435.301, 435.320, 435.322, 435.324, 435.340, and
435.350, 2011 ed., which are incorporated by reference. The
Department provides coverage to individuals as required by
1634(b), (c¢) and (d), 1902(a)(10)(A)(i)(II),
1902(a)(10)(A)(ii)(X), and 1902(a)(10)(E)(i) through (iv) of
Title XIX of the Social Security Act in effect April 2, 2012,
which are incorporated by reference. The Department provides
coverage to individuals described in Section
1902(a)(10)(A)(11)(XIII) of Title XIX of the Social Security Act
in effect April 2, 2012, which is incorporated by reference.
Coverage under Section 1902(a)(10)(A)(11)(XIII) is known as
the Medicaid Work Incentive Program.

(2) Proof of disability includes a certification of disability
from the State Medicaid Disability Office, Supplemental
Security Income (SSI) status, or proof that a disabled client is
recognized as disabled by the Social Security Administration
(SSA).

(3) An individual can request a disability determination
from the State Medicaid Disability Office. The Department
adopts the disability determination requirements described in 42
CFR 435.541, 2011 ed., and Social Security's disability
requirements for the Supplemental Security Income program as
described in 20 CFR 416.901 through 416.998, 2011 ed., which
are incorporated by reference, to decide if an individual is
disabled. The Department notifies the eligibility agency of its
disability decision, who then sends a disability decision notice
to the client.

(a) Ifanindividual has earned income, the State Medicaid
Disability Office shall review medical information to determine
if the client is disabled without regard to whether the earned
income exceeds the Substantial Gainful Activity level defined by
the Social Security Administration.

(b) If, within the prior 12 months, SSA has determined that
the individual is not disabled, the eligibility agency must follow
SSA's decision. If the individual is appealing SSA's denial of
disability, the State Medicaid Disability Office must follow
SSA's decision throughout the appeal process, including the
final SSA decision.

(c) If, within the prior 12 months, SSA has determined an
individual is not disabled but the individual claims to have
become disabled since the SSA decision, the State Medicaid
Disability Office shall review current medical information to
determine if the client is disabled.

(d) Clients must provide the required medical evidence
and cooperate in obtaining any necessary evaluations to
establish disability.

(e) Recipients must cooperate in completing continuing
disability reviews as required by the State Medicaid Disability
Office unless they have a current approval of disability from
SSA. Medicaid eligibility as a disabled individual will end if
the individual fails to cooperate in a continuing disability

review.

(4) If an individual denied disability status by the
Medicaid Disability Review Office requests a fair hearing, the
Disability Review Office may reconsider its determination as
part of fair hearing process. The individual must request the
hearing within the time limit defined in Section R414-301-6.

(a) The individual may provide the eligibility agency
additional medical evidence for the reconsideration.

(b) The reconsideration may take place before the date the
fair hearing is scheduled to take place.

(c) The eligibility agency notifies the individual of the
reconsideration decision. Thereafter, the individual may choose
to pursue or abandon the fair hearing.

(5) If the eligibility agency denies an individual's
Medicaid application because the Medicaid Disability Review
Office or SSA has determined that the individual is not disabled
and that determination is later reversed on appeal, the eligibility
agency determines the individual's eligibility back to the
application that gave rise to the appeal. The individual must
meet all other eligibility criteria for such past months.

(a) Eligibility cannot begin any earlier than the month of
disability onset or three months before the month of application
subject to the requirements defined in Section R414-306-4,
whichever is later.

(b) Ifthe individual is not receiving medical assistance at
the time a successful appeal decision is made, the individual
must contact the eligibility agency to request the Disability
Medicaid coverage.

(c) The individual must provide any verifications the
eligibility agency needs to determine eligibility for past and
current months for which the individual is requesting medical
assistance.

(d) If an individual is determined eligible for past or
current months, but must pay a spenddown or Medicaid Work
Incentive (MWI) premium for one or more months to receive
coverage, the spenddown or MWI premium must be met before
Medicaid coverage may be provided for those months.

(6) The age requirement for Aged Medicaid is 65 years of
age.

(7) For children described in Section 1902(a)(10)(A)(1)(II)
of the Social Security Act in effect April 4, 2012, the
Department shall conduct periodic redeterminations to assure
that the child continues to meet the SSI eligibility criteria as
required by such section.

(8) Coverage for qualifying individuals described in
Section 1902(a)(10)(E)(iv) of Title XIX of the Social Security
Act in effect April 4, 2012, is limited to the amount of funds
allocated under Section 1933 of Title XIX of the Social Security
Act in effect April 4, 2012, for a given year, or as subsequently
authorized by Congress. The eligibility agency will deny
coverage to applicants when the uncommitted allocated funds
are insufficient to provide such coverage.

©) To determine eligibility under Section
1902(a)(10)(A)(ii)(XIII), if the countable income of the
individual and the individual's family does not exceed 250% of
the federal poverty guideline for the applicable family size, the
Department shall disregard an amount of earned and unearned
income of the individual, the individual's spouse, and a minor
individual's parents that equals the difference between the total
income and the Supplemental Security Income maximum
benefit rate payable.

(10) The Department shall require individuals eligible
under Section 1902(a)(10)(A)(ii)(XIII) to apply for cost-
effective health insurance that is available to them.

R414-303-4. Medicaid for Low-Income Families and
Children for Community and Institutional Coverage Groups.

(1) The Department provides Medicaid coverage to
individuals who are eligible as described in 42 CFR 435.110,
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435.113 through 435.117,435.119,435.210 for groups defined
under 201(a)(5) and (6), 435.211, 435.217, 435.223, and
435.300 through 435.310, 2011 ed. and Title XIX of the Social
Security Act Sections 1902(e)(1), (4), (5), (6), (7), and 1931(a),
(b), and (g) in effect April 4, 2012, which are incorporated by
reference.

(2) Forunemployed two-parent households, the eligibility
agency does not require the primary wage earner to have an
employment history.

(3) A specified relative, as that term is used in the
provisions incorporated into this section, other than the child's
parents, may apply for assistance for a child. In addition to
other requirements for Low-Income Family and Child Medicaid
(LIFC), all the following applies to an application by a specified
relative:

(a) The child must be currently deprived of support
because both parents are absent from the home where the child
lives.

(b) The child must be currently living with, not just
visiting, the specified relative.

(c) The income and resources of the specified relative are
not counted unless the specified relative is also included in the
Medicaid coverage group.

(d) If the specified relative is currently included in an
LIFC household, the child must be included in the LIFC
eligibility determination for the specified relative.

(e) The specified relative may choose to be excluded from
the Medicaid coverage group. If the specified relative chooses
to be excluded from the Medicaid coverage group, the ineligible
children of the specified relative must be excluded and the
specified relative is not included in the income standard
calculation.

(f) The specified relative may choose to exclude any child
from the Medicaid coverage group. Ifa child is excluded from
coverage, that child's income and resources are not used to
determine eligibility or spenddown.

(g) Ifthe specified relative is not the parent of a dependent
child who meets deprivation of support criteria and elects to be
included in the Medicaid coverage group, the following income
provisions apply:

(i) The monthly gross earned income of the specified
relative and spouse is counted.

(i) $90 will be deducted from the monthly gross earned
income for each employed person.

(iii) The $30 and 1/3 disregard is allowed from earned
income for each employed person, as described in R414-304-
6(4).

(iv) Child care expenses and the cost of providing care for
an incapacitated spouse necessary for employment are deducted
for only the specified relative's children, spouse, or both. The
maximum allowable deduction will be $200.00 per child under
age two, and $175.00 per child age two and older or
incapacitated spouse each month for full-time employment. For
part-time employment, the maximum deduction is $160.00 per
child under age two, and $140.00 per child age two and older or
incapacitated spouse each month.

(v) Unearned income of the specified relative and the
excluded spouse that is not excluded income is counted.

(vi) Total countable earned and unearned income is
divided by the number of family members living in the specified
relative's household.

(4) An American Indian child in a boarding school and a
child in a school for the deaf and blind are considered
temporarily absent from the household.

(5) Temporary absence from the home for purposes of
schooling, vacation, medical treatment, military service, or other
temporary purpose shall not constitute non-resident status. The
following situations do not meet the definition of absence for
purposes of determining deprivation of support:

(a) parental absences caused solely by reason of
employment, schooling, military service, or training;

(b) an absent parent who will return home to live within
30 days from the date of application;

(c) an absent parent is the primary child care provider for
the children, and the child care is frequent enough that the
children are not deprived of parental support, care, or guidance.

(6) Joint custody situations are evaluated based on the
actual circumstances that exist for a dependent child. The same
policy is applied in joint custody cases as is applied in other
absent parent cases.

(7) The eligibility agency imposes no suitable home
requirement.

(8) Medicaid assistance is not continued for a temporary
period if deprivation of support no longer exists. If deprivation
of support ends due to increased hours of employment of the
primary wage earner, the household may qualify for Transitional
Medicaid described in R414-303-5.

(9) Full-time employment nullifies a person's claim to
incapacity. To claim an incapacity, a parent must meet one of
the following criteria:

(a) receive SSI;

(b) be recognized as 100% disabled by the Veteran's
Administration, or be determined disabled by the Medicaid
Disability Review Office or the Social Security Administration;

(c) provide, either on a Department-approved form or in
another written document, completed by one of the following
licensed medical professionals: medical doctor; doctor of
Osteopathy; Advanced Practice Registered Nurse; Physician's
Assistant; or a mental health therapist, which includes a
psychologist, Licensed Clinical Social Worker, Certified Social
Worker, Marriage and Family Therapist, Professional
Counselor, or MD, DO or APRN engaged in the practice of
mental health therapy, that states the incapacity is expected to
last at least 30 days. The medical report must also state that the
incapacity will substantially reduce the parent's ability to work
or care for the child.

R414-303-5. 12 Month Transitional Family Medicaid.

The Department covers households that lose eligibility for
1931 Family Medicaid, in accordance with the provisions of
Title XIX of the Social Security Act, Sections 1925 and 1931

(©(2).

R414-303-6. Four Month Transitional Family Medicaid.

(1) The Department adopts 42 CFR 435.112 and
435.115(f), (g) and (h), 2001 ed., and Title XIX of the Social
Security Act, Section 1931(c)(1) in effect January 1, 2001
which are incorporated by reference.

(2) Changes in household composition do not affect
eligibility for the four month extension period. New household
members may be added to the case only if they meet the AFDC
or AFDC two-parent criteria for being included in the
household ifthey were applying in the current month. Newborn
babies are considered household members even if they were
unborn the month the household became ineligible for Family
Medicaid under Section 1931 of the Social Security Act. New
members added to the case will lose eligibility when the
household loses eligibility. Assistance shall be terminated for
household members who leave the household.

R414-303-7. Foster Care and Independent Foster Care
Adolescents.

(1) The Department adopts 42 CFR 435.115(e)(2), 2001
ed., which is incorporated by reference.

(2) Eligibility for foster children who meet the definition
of a dependent child under the State Plan for Aid to Families
with Dependent Children in effect on July 16, 1996, is not
governed by this rule. The Department of Human Services
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determines eligibility for foster care Medicaid.

(3) The Department covers individuals who are 18 years
old but not yet 21 years old as described in
1902(a)(10)(A)(i1))(XVII) of the Social Security Act. This
coverage is the Independent Foster Care Adolescents program.
The Department determines eligibility according to the
following requirements.

(a) At the time the individual turns 18 years of age, the
individual must be in the custody of the Division of Child and
Family Services, or the Department of Human Services if the
Division of Child and Family Services was the primary case
manager, or a federally recognized Indian tribe, but not in the
custody of the Division of Youth Corrections.

(b) Income and assets of the child are not counted to
determine eligibility under the Independent Foster Care
Adolescents program.

(c) Medicaid eligibility under this coverage group is not
available for any month before July 1, 2006.

(d) When funds are available, an eligible independent
foster care adolescent can receive Medicaid under this coverage
group until he or she reaches 21 years of age, and through the
end of that month.

R414-303-8. Subsidized Adoptions.

(1) The Department adopts 42 CFR 435.115(e)(1), 2001
ed., which is incorporated by reference.

(2) Eligibility for subsidized adoptions is not governed by
this rule. The Department of Human Services determines
eligibility for subsidized adoption Medicaid.

R414-303-9. Child Medicaid.

(1) The Department adopts 42 CFR 435.222 and 435.301
through 435.308,2001 ed., which are incorporated by reference.

(2) The Department elects to cover all individuals under
age 18 who would be eligible for AFDC but do not qualify as
dependent children. Individuals who are 18 years old may be
covered ifthey would be eligible for AFDC except for not living
with a specified relative or not being deprived of support.

(3) If a child receiving SSI elects to receive Child
Medicaid or receives benefits under the Home and Community
Based Services Waiver, the child's SSI income shall be counted
with other household income.

R414-303-10. Refugee Medicaid.

(1) The Department provides medical assistance to
refugees in accordance with the provisions of 45 CFR 400.90
through 400.107 and 45 CFR, Part 401.

(2) Specified relative rules do not apply.

(3) Child support enforcement rules do not apply.

(4) The sponsor's income and resources are not counted.
In-kind service or shelter provided by the sponsor is not
counted.

(5) Initial settlement payments made to a refugee from a
resettlement agency are not counted.

(6) Refugees may qualify for medical assistance for eight
months after entry into the United States.

(7) The Department provides medical assistance to Iraqi
and Afghan Special Immigrants in the same manner as medical
assistance provided to other refugees.

R414-303-11. Poverty-Level Pregnant Woman and Poverty-
level Child Medicaid.

(1) The Department incorporates by reference Title XIX of
the Social Security Act, Sections 1902(a)(10)(A)()(IV), (VD),
(VII), 1902(a)(47) for pregnant women and children under age
19, 1902(e)(4) and (5) and 1902(1), in effect January 1, 2011
which are incorporated by reference.

(2) The following definitions apply to this section:

(a) "covered provider" means a provider that the

Department has determined is qualified to make a determination
of presumptive eligibility for a pregnant woman and that meets
the criteria defined in Section 1920(b)(2) of the Social Security
Act;

(b) "presumptive eligibility" means a period of eligibility
for medical services for a pregnant woman, or a child under age
19, based on self-declaration that the pregnant woman, or the
child under age 19, meets the eligibility criteria.

(3) The Department provides coverage to a pregnant
woman during a period of presumptive eligibility if a covered
provider has verified that she is pregnant and determines, based
on preliminary information, that the woman:

(a) meets citizenship or alien status criteria as defined in
Section R414-302-1;

(b) has a declared household income that does not exceed
133% of'the federal poverty guideline applicable to her declared
household size; and

(c) the woman is not covered by CHIP.

(4) No resource test applies to determine presumptive
eligibility of a pregnant woman.

(5) A pregnant woman may receive medical assistance
during only one presumptive eligibility period for any single
term of pregnancy.

(6) The Department provides medical assistance in
accordance with Section 1920A of the Social Security Act to
children under age 19 during a period of presumptive eligibility
if a Medicaid eligibility worker with the Department of Human
Services has determined, based on preliminary information, that:

(a) the child meets citizenship or alien status criteria as
defined in Section R414-302-1;

(b) for a child under age 6, the declared household income
does not exceed 133% of the federal poverty guideline
applicable to the declared household size;

(c) for a child age 6 through 18, the declared household
income does not exceed 100% of the federal poverty guideline
applicable to the declared household size; and

(d) the child is not already covered on Medicaid or CHIP.

(7) No resource test applies to determine presumptive
eligibility of a child.

(8) A child may receive medical assistance during only
one period of presumptive eligibility in any six-month period.

(9) The Department elects to impose a resource standard
on poverty-level child Medicaid coverage for children age six
to the month in which they turn age 19. The resource standard
is the same as other Family Medicaid Categories.

(10) The Department elects to provide Medicaid coverage
to pregnant women whose countable income is equal to or
below 133% of poverty.

(11) Atthe initial determination of eligibility for Poverty-
level Pregnant Woman Medicaid, the eligibility agency
determines the applicant's countable resources using SSI
resource methodologies. Applicants for Poverty-level Pregnant
Woman Medicaid whose countable resources exceed $5,000
must pay four percent of countable resources to the agency to
receive Poverty-level Pregnant Woman Medicaid.  The
maximum payment amount is $3,367. The payment must be
met with cash. The applicant cannot use any medical bills to
meet this payment.

(a) In subsequent months, through the 60 day postpartum
period, the Department disregards all excess resources.

(b) This resource payment applies only to pregnant women
covered under Sections 1902(a)(10)(A)(i)(IV) and
1902(a)(10)(A)(11)(IX) of the Social Security Act in effect
January 1, 2011.

(c) No resource payment will be required when the
Department makes a determination based on information
received from a medical professional that social, medical, or
other reasons place the pregnant woman in a high risk category.
To obtain this waiver of the resource payment, the woman must
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provide this information to the eligibility agency before the
woman pays the resource payment so the agency can determine
if she is in a high risk category.

(12) A child born to a woman who is only presumptively
eligible at the time of the infant's birth is not eligible for the one
year of continued coverage defined in Section 1902(e)(4) of the
Social Security Act. The mother can apply for Medicaid after
the birth and if determined eligible back to the date of the
infant's birth, the infant is then eligible for the one year of
continued coverage under Section 1902(e)(4) of the Social
Security Act. If the mother is not eligible, the Department
determines if the infant is eligible under other Medicaid
programs.

(13) The Department provides Medicaid coverage to an
infant until the infant turns one-year old when born to a woman
eligible for Utah Medicaid on the date of the delivery of the
infant, in compliance with Sec. 113(b)(1), Children's Health
Insurance Program Reauthorization Act, Pub. L. No. 111 3. The
infant does not have to remain in the birth mother's home and
the birth mother does not have to continue to be eligible for
Medicaid. The infant must continue to be a Utah resident to
receive coverage.

(14) Children who meet the criteria under the Social
Security Act, Section 1902(1)(1)(D) may qualify for the poverty-
level child program through the month in which they turn 19.
A child determined presumptively eligible may receive
presumptive eligibility only through the applicable period or
until the end of the month in which the child turns 19,
whichever occurs first. The eligibility agency deems the parent's
income and resources to the 18-year old to determine eligibility
when the 18-year old lives in the parent's home. An 18-year old
who does not live with a parent may apply on his own, in which
case the agency does not deem income or resources from the
parent.

R414-303-12. Pregnant Women Medicaid.

(1) The Department adopts 42 CFR 435.116 (a), 435.301
(a) and (b)(1)(i) and (iv), 2001 ed. and Title XIX of the Social
Security Act, Section 1902(a)(10)(A)(i)(III) in effect January 1,
2001, which are incorporated by reference.

R414-303-13. Medicaid Cancer Program.

(1) The Department shall provide coverage to individuals
described in 1902(a)(10)(A)(ii)(XVIII) of the Social Security
Act in effect April 4, 2012, which is incorporated by reference.
This coverage shall be referred to as the Medicaid Cancer
Program.

(2) Medicaid eligibility for services under this program
will be provided to women who have been screened for breast
or cervical cancer under the Centers for Disease Control and
prevention Breast and Cervical Cancer Early Detection Program
established under Title XV of the Public Health Service Act and
are in need of treatment.

(3) A woman who is covered for treatment of breast or
cervical cancer under a group health plan or other health
insurance coverage defined by the Health Information
Portability and Accountability Act (HIPAA) of Section 2701 (c)
of the Public Health Service Act, is not eligible for coverage
under the program. Ifthe woman has insurance coverage but is
subject to a pre-existing condition period that prevents her from
receiving treatment for her breast or cervical cancer or
precancerous condition, she is considered to not have other
health insurance coverage until the pre-existing condition period
ends at which time her eligibility for the program ends.

(4) A woman who is eligible for Medicaid under any
mandatory categorically needy eligibility group, or any optional
categorically needy or medically needy program that does not
require a spenddown or a premium, is not eligible for coverage
under the program.

(5) A woman must be under 65 years of age to enroll in
the program.

(6) Coverage for the treatment of precancerous conditions
is limited to two calendar months after the month benefits are
made effective.

(7) Coverage for a woman with breast or cervical cancer
under 1902(a)(10)(A)(ii)(X VIII) ends when she is no longer in
need of treatment for breast or cervical cancer. At each
eligibility review, eligibility workers determine whether an
eligible woman is still in need of treatment based on the
woman's doctor's statement or report.

KEY: income, coverage groups, independent foster care
adolescent
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R414. Health, Health Care Financing, Coverage and
Reimbursement Policy.

R414-307. Eligibility for Home and Community-Based
Services Waivers.

R414-307-1. Introduction and Authority.

(1) Section 26-18-3 authorizes this rule. It establishes
eligibility requirements for Medicaid coverage for home and
community-based service waivers.

(2) The Department adopts 42 CFR 435.217 and 435.726,
2011 ed., which are incorporated by reference. The Department
adopts Title XIX of the Social Security Act, Section 1915(c) in
effect April 13,2012, which is incorporated by reference.

R414-307-2. Definitions.
The definitions found in Rules R 414-1 and R414-301
apply to this rule.

R414-307-3. General Requirements for Home and
Community-Based Services Waivers.

The following provisions apply to all applicants and
recipients of home and community- based services waivers:

(1) To qualify under a home and community based
services waiver, an individual must meet:

(a) the medical eligibility criteria defined in the waiver
implementation plan adopted in R414-61 applicable to the
specific waiver under which the individual is seeking services,
as verified by the referring agency case manager;

(b) the eligibility criteria for one of the Medicaid coverage
groups selected for coverage in the specific waiver
implementation plan under which the individual is seeking
services; and

(c) the non-financial Medicaid criteria defined in R414-
302; and

(d) the requirements in this rule applicable to all waiver
applicants and recipients, as well as requirements specific to the
waiver for which the individual is seeking eligibility.

(2) The provisions found in Rule R414-301 apply to
applicants and recipients of home and community-based
services waivers.

(3) For individuals claiming a disability, the disability
provisions of Rule R414-303 apply.

(4) Except where otherwise stated in this rule, the income
provisions of Rule R414-304 apply to waiver applicants and
recipients.

(5) Except where otherwise stated in this rule, the resource
provisions of Rule R414-305 apply to waiver applicants and
recipients.

(6) The benefit provisions of Rule R414-306 apply to
waiver applicants and recipients.

(7) The provisions found in Rule R414-308 that apply to
eligibility determinations, redeterminations, change reporting,
verification and improper medical assistance also apply to
waiver applicants and recipients.

(8) The Department shall limit the number of individuals
covered by a home and community based-services waiver as
provided in the adopted waiver implementation plan.

(9) The Department shall not pay for waiver services when
an individual has home equity that exceeds the limit set forth by
Pub. L. No. 109 171.

(a) The Department sets that limit at the minimum level
allowed under Pub. L. No. 109 171.

(b) An individual who has excess home equity and meets
eligibility criteriaunder a community Medicaid eligibility group
defined in the Utah Medicaid State Plan may receive Medicaid
for services other than home and community-based waiver
services.

(¢) An individual who has excess home equity and does
not qualify for a community Medicaid eligibility group, is
ineligible for Medicaid under both the special income group and

the medically needy waiver group.

R414-307-4. Special Income Group.

The following requirements apply to individuals who
qualify for a Medicaid home and community-based services
waiver under the special income group defined in 42 CFR
435.217 because they do not meet community Medicaid rules
but would be eligible for Medicaid if they were living in a
medical institution:

(1) If the individual's spouse meets the definition of a
community spouse, the eligibility agency shall apply the income
and resource provisions defined in Section 1924 of the Social
Security Act and Section R414-305-3.

(2) If the individual does not have a spouse, or the
individual's spouse does not meet the definition of a community
spouse, the eligibility agency may only count the individual's
resources to determine eligibility. If both members of a married
couple who live together apply for waiver services and meet the
criteria for the special income group, the eligibility agency shall
count one-halfof jointly-held assets as available to each spouse.
Each spouse must pass the medically needy resource test for one
person.

(3) The eligibility agency may only count income
determined under the most closely associated cash assistance
program to decide if the individual passes the income eligibility
test for the special income group. The eligibility agency may
not count income of the individual's spouse except for actual
contributions from the spouse.

(4) Ifthe individual is a minor child, the eligibility agency
may not count income and resources of the child's parents to
decide if the child passes the income and resource tests for the
special income group. The eligibility agency shall count actual
contributions from a parent, including court-ordered support
payments as income of the child.

(5) The individual's income cannot exceed three times the
payment that would be made to an individual with no income
under Section 1611(b)(1) of the Social Security Act.

(6) The eligibility agency shall apply the transfer of asset
provisions of Section 1917 of the Social Security Act, as
amended by Pub. L. No. 109 171.

(7) The individual's cost-of-care contribution is the income
amount remaining after post-eligibility deductions for the
applicable waiver. The individual must pay the cost-of-care
contribution to the eligibility agency each month for Medicaid
waiver eligibility.

(8) The eligibility agency shall deduct medical expenses
incurred by the individual in accordance with Section R414-
304-9.

(9) The eligibility agency shall determine special income
group eligibility for an individual starting the month that waiver
services begin. The eligibility agency shall determine eligibility
for prior months using the community Medicaid or institutional
Medicaid rules applicable to the individual's situation.

R414-307-5. Medically Needy Waiver Group.

The following requirements apply to individuals applying
for or determined eligible for the New Choices Waiver or the
Individuals with Physical Disabilities Waiver who meet the
eligibility criteria for a medically needy coverage group defined
in 42 CFR 435.301 that the Department has selected for
coverage under the implementation plan for the specific waiver:

(1) If an individual's spouse meets the definition of a
community spouse, the eligibility agency shall apply the
resource provisions defined in Section 1924 of the Social
Security Act and Section R414-305-3.

(2) If the individual does not have a spouse or the
individual's spouse does not meet the definition of a community
spouse, the eligibility agency may only count the individual's
resources to determine eligibility. When both members of a
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married couple who live together apply for waiver services and
meet the criteria for the medically needy waiver group, the
eligibility agency shall count one-half of jointly-held assets
available to each spouse. Each spouse must pass the medically
needy resource test for one person.

(3) The eligibility agency may only count income of the
individual determined under the most closely associated cash
assistance program to decide eligibility for the medically needy
waiver group. The eligibility agency may not count income of
the individual's spouse except for actual contributions from the
spouse.

(4) Ifthe individual is a minor child, the eligibility agency
may only count income and resources of the child and may not
count income and resources of the child's parents to decide if the
child passes the income and resource tests for the medically
needy waiver group. The eligibility agency shall count actual
contributions from a parent, including court-ordered support
payments as income of the child.

(5) The individual's income must exceed three times the
payment that would be made to an individual with no income
under Section 1611(b)(1) of the Social Security Act.

(6) The eligibility agency shall apply the income
deductions allowed by the community Medicaid category under
which the individual qualifies. The eligibility agency shall
compare countable income to the applicable medically needy
income limit for a one-person household to determine the
individual's spenddown. The individual must pay the
spenddown to the eligibility agency for Medicaid waiver
eligibility.

(7) The eligibility agency shall deduct medical expenses
incurred by the individual in accordance with Section R414-
304-9.

(8) The eligibility agency shall determine an individual's
eligibility for the medically needy waiver group starting the
month that waiver services begin. The eligibility agency shall
determine eligibility for prior months using the community
Medicaid or institutional Medicaid rules applicable to the
individual's situation.

R414-307-6. New Choices Waiver Eligibility Criteria.

The following eligibility requirements apply to the New
Choices Waiver:

(1) An individual must be age 65 or older, or age 18
through age 64 and disabled as defined in Section 1614(a)(3) of
the Social Security Act. For the purpose of this waiver, an
individual is 18 years of age beginning the first month after the
month of the individual's 18th birthday.

(2) An individual eligible under the special income group
may be required to pay a contribution toward the cost of care to
receive home and community based services. The eligibility
agency shall determine a client's cost-of-care contribution as
follows:

(a) The eligibility agency shall count all of the client's
income unless such income is excluded under other federal laws
that exclude certain income from being counted to determine
eligibility for federally-funded, needs-based medical assistance.

(b) The eligibility agency shall deduct the following
amounts from the individual's income.

(i) A personal needs allowance equal to 100% of the
federal poverty guideline for a household of one.

(i) For individuals with earned income, up to $125 of
gross-earned income.

(iii) Actual monthly shelter costs not to exceed $300. This
deduction includes mortgage, insurance, property taxes, rent,
and other shelter expenses.

(iv) A deduction for monthly utility costs equal to the
standard utility allowance Utah uses under Section 5(¢) of the
Food Stamp Act of 1977. If the waiver client shares utility
expenses with others, the allowance is prorated accordingly.

(v) An allowance for a community spouse and dependent
family members living with the community spouse, in
accordance with the provisions of Section 1924 of the Social
Security Act.

(vi) In the case of an individual who does not have a
community spouse or whose spouse is also eligible for
institutional or waiver services, an allowance for a dependent
family member that is equal to one-third of the difference
between the minimum monthly spousal needs allowance defined
in Section 1924 of the Social Security Act and the family
member's monthly income. If more than one individual who
qualifies for a Medicaid home and community based waiver or
institutional Medicaid coverage contributes income to the
dependent family member, the combined income deductions of
such individuals cannot exceed one-third of the difference
between the minimum monthly spousal needs allowance and the
family member's monthly income.

(vii) Medical and remedial care expenses incurred by the
individual in accordance with Section R414-304-9.

(c) The income deduction to provide an allowance to a
spouse or a dependent family member cannot exceed the amount
the individual actually gives to such spouse or dependent family
member.

(d) The remaining amount of income after such deductions
is the individual's cost of care contribution.

(3) The individual must pay the contribution to cost-of-
care to the eligibility agency each month to receive home and
community based services.

(4) The eligibility agency shall count parental and spousal
income only if the client receives a cash contribution from a
parent or spouse.

R414-307-7. Community Supports Home and Community
Based Services Waiver for Individuals with Intellectual
Disabilities and Other Related Conditions.

(1) Medicaid eligibility for the Community Supports
Home and Community-Based Services waiver is limited to
individuals with intellectual disabilities and other related
conditions.

(2) Anindividual's resources must be equal to or less than
the Medicaid resource limit applicable to an institutionalized
person. The spousal impoverishment resource provisions for
married, institutionalized individuals in Section R414-305-3
apply to a married individual.

(3) An eligible individual may be required to pay a
contribution toward the cost of care to receive home and
community based services. The eligibility agency shall
determine an individual's cost-of-care contribution as follows:

(a) The eligibility agency shall count all of the individual's
income unless such income is excluded under other federal laws
that exclude certain income from being counted to determine
eligibility for federally-funded, needs-based medical assistance.

(b) The eligibility agency shall deduct the following
amounts from the individual's income:

(i) For an individual with earned income, earned income
up to the substantial gainful activity level of earnings defined in
Section 223(d)(4) of the Compilation of the Social Security
Laws in effect April 4, 2012, to determine countable earned
income.

(ii) A personal needs allowance for the individual equal to
100% of the federal poverty level for one person.

(iii) A deduction for a community spouse and dependent
family members living with the community spouse in
accordance with the provisions of Section 1924 of the Social
Security Act.

(iv) In the case of an individual who does not have a
community spouse or whose spouse is also eligible for
institutional or waiver services, an allowance for a dependent
family member that is equal to one-third of the difference
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between the minimum monthly spousal needs allowance defined
in Section 1924 of the Social Security Act and the family
member's monthly income. If more than one individual who
qualifies for a Medicaid home and community based waiver or
institutional Medicaid coverage contributes income to the
dependent family member, the combined income deductions of
such individuals cannot exceed one-third of the difference
between the minimum monthly spousal needs allowance and the
family member's monthly income.

(v) Health insurance premiums for the waiver-eligible
recipient paid by the recipient, or medical expenses incurred by
the recipient in accordance with Section R414-304-9.

(c) The income deduction to provide an allowance to a
spouse or a dependent family member cannot exceed the amount
the individual actually gives to such spouse or dependent family
member.

(d) The remaining amount of income after such deductions
is the individual's cost of care contribution.

(4) The individual must pay the contribution to cost-of-
care to the eligibility agency each month to receive home and
community based services.

(5) The eligibility agency shall count parental and spousal
income only if the individual receives a cash contribution from
a parent or spouse.

(6) The provisions of Section R414-305-8 concerning
transfers of assets apply to individuals seeking eligibility or
receiving benefits under this home and community based
services waiver.

R414-307-8. Home and Community Based Services Waiver
for Individuals Age 65 and Older.

(1) Medicaid eligibility for Home and Community-Based
Services for individuals age 65 and older is limited to
individuals eligible for Aged Medicaid who could qualify for
skilled nursing home care.

(2) A client's resources must be equal to or less than the
Medicaid resource limit applicable to an institutionalized
person. The spousal impoverishment resource provisions for
married, institutionalized individuals in Section R414-305-3
apply to a married individual.

(3) Aneligible client may be required to pay a contribution
toward the cost of care to receive home and community based
services. The eligibility agency shall determine a client's cost-
of-care contribution as follows:

(a) The eligibility agency shall count all income unless
such income is excluded under other federal laws that exclude
certain income from being counted to determine eligibility for
federally-funded, needs-based medical assistance. The
eligibility agency shall count a spouse's income only if the client
receives a cash contribution from a spouse.

(b) The eligibility agency shall deduct the following
amounts from the individual's income:

(1) A personal needs allowance for the individual equal to
100% of the federal poverty level for one person.

(i) For individuals with earned income, up to $125 of
gross-earned income.

(iii) An allowance for shelter expenses as defined in the
waiver implementation plan.

(iv) A deduction for a community spouse and dependent
family members under the spousal impoverishment provisions
for Institutional Medicaid defined in Section R414-304-10.

(v) In the case of an individual who does not have a
community spouse or whose spouse is also eligible for
institutional or waiver services, an allowance for a dependent
family member that is equal to one-third of the difference
between the minimum monthly spousal needs allowance defined
in Section 1924 of the Social Security Act and the family
member's monthly income. If more than one individual who
qualifies for a Medicaid home and community based waiver or

institutional Medicaid coverage contributes income to the
dependent family member, the combined income deductions of
such individuals cannot exceed one-third of the difference
between the minimum monthly spousal needs allowance and the
family member's monthly income.

(vi) Health insurance premiums for the waiver-eligible
recipient paid by the recipient, or medical expenses incurred by
the recipient in accordance with Section R414-304-9.

(c) The income deduction to provide an allowance to a
spouse or a dependent family member cannot exceed the amount
the individual actually gives to such spouse or dependent family
member.

(d) The remaining amount of income after such deductions
is the individual's cost of care contribution.

(4) The individual must pay the contribution to cost-of-
care to the eligibility agency each month to receive home and
community based services.

(5) The provisions of Section R414-305-8 concerning
transfers of assets apply to individuals seeking eligibility or
receiving benefits under this home and community based
services waiver.

R414-307-9. Home and Community Based Services Waiver
for Technology Dependent/Medically Fragile Individuals.

(1) To be eligible for admission to this waiver, the
individual must be under age 21 at the time of admission to the
waiver. An individual is considered to be under age 21 until the
month after the month in which the 21st birthday falls.

(2) Once admitted to the waiver, the individual can
continue to receive waiver benefits and services as long as the
individual continues to meet the medical criteria defined by the
Department in the Technology Dependent waiver
implementation plan, non-financial Medicaid eligibility criteria
in Rule R414-302, and a Medicaid category of coverage defined
in the waiver implementation plan.

(3) All other eligibility requirements follow the rules for
the Community Supports Home and Community-Based Services
Waiver found in Section R414-307-7, except for Subsection
R414-307-7(1).

R414-307-10. Home and Community-Based Services Waiver
for Individuals with Acquired Brain Injury.

(1) To qualify for services under this waiver, the
individual must be at least 18 years of age. The person is
considered to be 18 years of age in the month in which the 18th
birthday falls.

(2) All other eligibility requirements follow the rules for
the Home and Community-Based Services Waiver for Aged
Individuals found in Section R414-307-8.

R414-307-11. Home and Community-Based Services Waiver
for Individuals with Physical Disabilities.

(1) To qualify for the waiver for individuals with physical
disabilities the individual must meet non-financial criteria for
Aged, Blind, or Disabled Medicaid.

(2) A client's resources must be equal to or less than
$2000. The spousal impoverishment resource provisions for
married, institutionalized clients in Section R414-305-3 apply
to this rule.

(3) Countable income is determined using income rules of
Aged, Blind, or Disabled Institutional Medicaid. The eligibility
agency shall count all income unless such income is excluded
under other federal laws that exclude certain income from being
counted to determine eligibility for federally-funded, needs-
based medical assistance. Eligibility is determined counting
only the gross income of the client.

(4) The eligibility agency shall count a spouse's income
only if the client receives a cash contribution from a spouse.

(5) The client's income cannot exceed three times the SSI
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benefit amount payable under Section 1611(b)(1) of the Social
Security Act, except that individuals with income over this
amount can pay a spenddown to become eligible. To determine
the spenddown amount, the income rules and medically needy
income standard for non-institutionalized aged, blind or disabled
individuals in Rule R414-304 apply except that income is not
deemed from the client's spouse.

(6) The eligibility agency may not assess a cost-of-care
contribution for an individual with income that does not exceed
three times the SSI benefit amount.

(7) The provisions of Section R414-305-8 concerning
transfers of assets apply to individuals seeking eligibility or
receiving benefits under this home and community-based
services waiver.

R414-307-12. Home and Community-Based Services Waiver
for Individuals with Autism.

(1) To qualify for the waiver for individuals with autism,
the child must be at least two years of age and under six years of
age. The last month a child can be eligible for this waiver is the
month in which the child turns six years of age.

(2) All other eligibility requirements follow the rules of the
Community Supports Home and Community-Based Services
Waiver found in Section R414-307-7 except for Subsection
R414-307-7(1).

KEY: eligibility, waivers, special income group
October 1, 2012 26-1-5
Notice of Continuation April 17,2012 26-18-3
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R414. Health, Health Care Financing, Coverage and
Reimbursement Policy.

R414-308. Application, Eligibility Determinations and
Improper Medical Assistance.

R414-308-1. Authority and Purpose.

(1) This rule is authorized by Section 26-18-3.

(2) The purpose of this rule is to establish requirements for
medical assistance applications, eligibility decisions and
reviews, eligibility period, verifications, change reporting,
notification and improper medical assistance for the following
programs:

(a) Medicaid;

(b) Qualified Medicare Beneficiaries;

(c) Specified Low-Income Medicare Beneficiaries; and

(d) Qualified Individuals.

R414-308-2. Definitions.

(1) The definitions in Rules R414-1 and R414-301 apply
to this rule.

(2) In addition, the following definitions apply:

(a) "Cost of care" means the amount of income that an
institutionalized individual must pay to the medical facility for
long-term care services based on the individual's income and
allowed deductions.

(b) "Department" means the Utah Department of Health.

(c) "Due date" means the date that a recipient is required
to report a change or provide requested verification to the
eligibility agency.

(d) "Due process month" means the month that allows time
for the recipient to return all verification, and for the eligibility
agency to determine eligibility and notify the recipient.

(e) "Eligibility agency" means the Department of
Workforce Services (DWS) that determines eligibility for
Medicaid under contract with the Department.

(f) "Eligibility review" means a process by which the
eligibility agency reviews current information about a recipient's
circumstances to determine whether the recipient is still eligible
for medical assistance.

(g) "Open enrollment" means a period of time when the
eligibility agency accepts applications.

R414-308-3. Application and Signature.

(1) An individual may apply for medical assistance by
completing and signing under penalty of perjury any
Department-approved application form for medical assistance
and delivering it to the eligibility agency. If available, an
individual may complete an on-line application for medical
assistance and send it electronically to the eligibility agency.

(a) If an applicant cannot write, the applicant must make
his mark on the application form and have at least one witness
to the signature.

(b) When completing an on-line application, the individual
must either send the eligibility agency an original signature on
a printed signature page, or if available on-line, submit an
electronic signature that conforms with state law for electronic
signatures.

(c) Arepresentative may apply on behalf of an individual.
A representative may be a legal guardian, a person holding a
power of attorney, a representative payee or other responsible
person acting on behalf of the individual. In this case, the
eligibility agency may send notices, requests and forms to both
the individual and the individual's representative, or to just the
individual's representative.

(d) Ifthe Division of Child and Family Services (DCFS)
has custody of a child and the child is placed in foster care,
DCEFS completes the application. DCFS determines eligibility
for the child pursuant to a written agreement with the
Department. DCFS also determines eligibility for children
placed under a subsidized adoption agreement. The Department

does not require an application for Title IV-E eligible children.

() An authorized representative may apply for the
individual if unusual circumstances or death prevent an
individual from applying on his own. The individual must sign
the application form if possible. If the individual cannot sign
the application, the representative must sign the application.
The eligibility agency may assign someone to act as the
authorized representative when the individual requires help to
apply and cannot appoint a representative.

(2) The application date is the day that the eligibility
agency receives the request or verification from the recipient.
The eligibility agency treats the following situations as a new
application without requiring a new application form. The
effective date of eligibility for these situations depends on the
rules for the specific program:

(a) Ahousehold with an open medical assistance case asks
to add a new household member by contacting the eligibility
agency;

(b) The eligibility agency ends medical assistance when
the recipient fails to return requested verification, and the
recipient provides all requested verification to the eligibility
agency before the end of the calendar month that follows the
closure date. The eligibility agency waives the open enrollment
period requirement during that calendar month for programs
subject to open enrollment;

(c) A medical assistance program other than PCN ends due
to an incomplete review, and the recipient responds to the
review request in the calendar month that follows the closure
date. The provisions of Section R414-310-14 apply to
recertification for PCN enrollment;

(d) Except for PCN and UPP that are subject to open
enrollment periods, the eligibility agency denies an application
when the applicant fails to provide all requested verification, but
provides all requested verification within 30 calendar days of
the denial notice date. The new application date is the date that
the eligibility agency receives all requested verification and the
retroactive period is based on that date. The eligibility agency
does not act if it receives verification more than 30 calendar
days after it denies the application. The recipient must complete
a new application to reapply for medical assistance;

(e) For PCN and UPP applicants, the eligibility agency
denies an application when the applicant fails to provide all
requested verification, but provides all requested verification
within 30 calendar days of the denial notice date and the
eligibility agency has not stopped the open enrollment period.
If the eligibility agency has stopped enrollment, the applicant
must wait for an open enrollment period to reapply.

(3) If a medical assistance case closes for one or more
calendar months, the recipient must complete a new application
form to reapply.

(4) A child under the age of 19, or a pregnant woman who
is eligible for a presumptive eligibility period, must file an
application for medical assistance with the eligibility agency in
accordance with the requirements of Sections 1920 and 1920A
of the Social Security Act.

(5) The eligibility agency shall process low-income
subsidy application data transmitted from the Social Security
Administration (SSA) in accordance with 42 U.S.C. Sec.
1935(a)(4) as an application for Medicare cost sharing
programs. The eligibility agency shall take appropriate steps to
gather the required information and verification from the
applicant to determine the applicant's eligibility.

(a) Data transmitted from SSA is not an application for
Medicaid.

(b) An individual who wants to apply for Medicaid when
contacted for information to process the application for
Medicare cost-sharing programs must complete and sign a
Department-approved application form for medical assistance.
The date of application for Medicaid is the date that the
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eligibility agency receives the application for Medicaid.

(6) The application date for medical assistance is the date
that the eligibility agency receives the application during normal
business hours on a week day that does not include Saturday,
Sunday or a state holiday except as described below:

(a) Ifthe application is delivered to the eligibility agency
after the close of business, the date of application is the next
business day;

(i) If the applicant delivers the application to an outreach
location during normal business hours, the date of application
is that business day when outreach staff is available to receive
the application;

(i1) Ifthe applicant delivers the application to an outreach
location on a non-business day or after normal business hours,
the date of application is the last business day that a staff person
from the eligibility agency was available at the outreach location
to receive or pick up the application;

(b) When the eligibility agency receives application data
transmitted from SSA pursuant to the requirements of 42 U.S.C.
Sec. 1396u-5(a)(4), the eligibility agency shall use the date that
the individual submits the application for the low-income
subsidy to the SSA as the application date for Medicare cost
sharing programs. The application processing period for the
transmitted data begins on the date that the eligibility agency
receives the transmitted data. The transmitted data meets the
signature requirements for applications for Medicare cost
sharing programs;

(c) Ifan application is filed through the "myCase" system,
the date of application is the date the application is submitted to
the eligibility agency online.

(7) The eligibility agency shall accept a signed application
that an applicant sends by facsimile as a valid application.

(8) If an applicant submits an unsigned or incomplete
application form to the eligibility agency, the eligibility agency
shall notify the applicant that he must sign and complete the
application no later than the last day of the application
processing period. The eligibility agency shall send a signature
page to the applicant and give the applicant at least ten days to
sign and return the signature page. When the application is
incomplete, the eligibility agency shall notify the applicant of
the need to complete the application and offer ways to complete
the application.

(a) The date of application for an incomplete or unsigned
application form is the date that the eligibility agency receives
the application if the agency receives a signed signature page
and completed application within the application processing
period.

(b) If the eligibility agency does not receive a signed
signature page and completed application form within the
application processing period, the application is void and the
eligibility agency shall send a denial notice to the applicant.

(c) If the eligibility agency receives a signed signature

page and completed application within 30 calendar days after
the notice of denial date, the date of receipt is the new
application date and the provisions of Section R414-308-6
apply.
(d) If the eligibility agency receives a signed signature
page and completed application more than 30 calendar days
after it sends the denial notice, the applicant must reapply by
completing and submitting a new application form. The new
application date is when the eligibility agency receives a new
application.

R414-308-4. Verification of Eligibility and Information
Exchange.

(1) Medical assistance applicants and recipients must
verify all eligibility factors requested by the eligibility agency to
establish or to redetermine eligibility. Medical assistance
applicants and recipients must provide identifying information

that the eligibility agency needs to meet the requirements of 42
CFR 435.945, 435.948, 435.952, 435.955, and 435.960, 2010
ed., which are incorporated by reference.

(a) The eligibility agency shall provide the applicant or
recipient a written request of the needed verification.

(b) The applicant or recipient has at least ten calendar days
from the date that the eligibility agency gives or sends the
verification request to provide verification.

(c) The due date for returning verification, forms or
information requested by the eligibility agency is the close of
business on the date that the eligibility agency sets as the due
date in a written request.

(d) An applicant or recipient must provide all requested
verification before the close of business on the last day of the
application period. Ifthe last day of the application processing
period is a non-business day, the applicant or recipient has until
the close of business on the next business day to return
verification.

(e) The eligibility agency shall allow the applicant or
recipient more time to provide verification if he requests more
time by the due date. The eligibility agency shall set a new due
date based on what the applicant or recipient needs to do to
obtain the verification and whether he shows a good faith effort
to obtain the verification.

(f) If an applicant or recipient does not provide
verification by the due date and does not contact the eligibility
agency to ask for more time to provide verification, the
eligibility agency shall deny the application or review, or end
eligibility.

(g) If a due date falls on a non-business day, the due date
is the close of business on the next business day.

(2) The eligibility agency must receive verification of an
individual's income, both unearned and earned. To be eligible
under the Medicaid Work Incentive program, the eligibility
agency may require proof such as paycheck stubs showing
deductions of FICA tax, self-employment tax filing documents,
or for newly self-employed individuals who have not filed tax
forms yet, a written business plan and verification of gross
receipts and business expenses, to verify that the income is
earned income.

(3) Ifan applicant's citizenship and identity do not match
through the Social Security electronic match process and the
eligibility agency cannot resolve this inconsistency, the
eligibility agency shall require the applicant to provide
verification ofhis citizenship and identity in accordance with 42
U.S.C. 1396a(ee)(1)(B).

(a) The individual must provide verification to resolve the
inconsistency or provide original documentation to verify his
citizenship and identity within 90 days of the request.

(b) The eligibility agency shall continue to provide
medical assistance during the 90-day period if the individual
meets all other eligibility criteria.

(c) If the individual fails to provide verification, the
eligibility agency shall end eligibility within 30 days after the
90-day period. The eligibility agency may not extend or repeat
the verification period.

(d) An individual who provides false information to
receive medical assistance is subject to investigation of
Medicaid fraud and penalties as outlined in 42 CFR 455.13
through 455.23.

R414-308-5. Eligibility Decisions or Withdrawal of an
Application.

(1) The eligibility agency shall determine whether the
applicant is eligible within the time limits established in 42 CFR
435911, 2010 ed., which is incorporated by reference. The
eligibility agency shall provide proper notice about a recipient's
eligibility, changes in eligibility, and the recipient's right to
request a fair hearing in accordance with the provisions of 42
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CFR 431.206, 431.210, 431.211, 431.213, 431.214, 2010 ed.,
which are incorporated by reference; and 42 CFR 435.912 and
435.919, 2010 ed., which are incorporated by reference.

(2) The eligibility agency shall extend the time limit if the
applicant asks for more time to provide requested information
before the due date. The eligibility agency shall give the
applicant at least ten more days after the original due date to
provide verifications upon the applicant's request. The
eligibility agency may allow a longer period of time for the
recipient to provide verifications if the agency determines that
the delay is due to circumstances beyond the recipient's control.

(3) If an individual who is determined presumptively
eligible files an application for medical assistance in accordance
with the requirements of Sections 1920 and 1920A of'the Social
Security Act, the eligibility agency shall continue presumptive
eligibility until it makes an eligibility decision based on that
application. The filing of additional applications by the
individual does not extend the presumptive eligibility period.

(4) An applicant may withdraw an application for medical
assistance any time before the eligibility agency makes an
eligibility decision. An individual requesting an assessment of
assets for a married couple under 42 U.S.C. 1396r-5 may
withdraw the request any time before the eligibility agency
completes the assessment.

R414-308-6. Eligibility Period and Reviews.

(1) The eligibility period begins on the effective date of
eligibility as defined in Section R414-306-4, which may be after
the first day of a month, subject to the following requirements.

(a) If a recipient must pay one of the following fees to
receive Medicaid, the eligibility agency shall determine
eligibility and notify the recipient of the amount owed for
coverage. The eligibility agency shall grant eligibility when it
receives the required payment, or in the case of a spenddown or
cost of care contribution for waivers, when the recipient sends
proof of incurred medical expenses equal to the payment. The
fees a recipient may owe include:

(i) a spenddown of excess income for medically needy
Medicaid coverage;

(i) a Medicaid Work Incentive (MWI) premium;

(iil) an asset copayment for poverty level, pregnant woman
coverage; and

(iv) acost of care contribution for home and community-
based waiver services.

(b) Arequired spenddown, MWI premium, or cost of care
contribution is due each month for a recipient to receive
Medicaid coverage. A recipient must pay an asset copayment
before eligibility is granted for poverty level, pregnant woman
coverage.

(c) The recipient must make the payment or provide proof
of medical expenses within 30 calendar days from the mailing
date of the application approval notice, which states how much
the recipient owes.

(d) For ongoing months of eligibility, the recipient has
until the close of business on the tenth day of the month after the
benefit month to meet the spenddown or the cost of care
contribution for waiver services, or to pay the MWI premium.
Ifthe tenth day of the month is a non-business day, the recipient
has until the close of business on the first business day after the
tenth. Eligibility begins on the first day of the benefit month
once the recipient meets the required payment. If the recipient
does not meet the required payment by the due date, the
recipient may reapply for retroactive benefits if that month is
within the retroactive period of the new application date.

(e) A recipient who lives in a long-term care facility and
owes a cost of care contribution to the medical facility must pay
the medical facility directly. The recipient may use unpaid past
medical bills, or current incurred medical bills other than the
charges from the medical facility, to meet some or all of the cost

of care contribution subject to the limitations in Section R414-
304-9. An unpaid cost of care contribution is not allowed as a
medical bill to reduce the amount that the recipient owes the
facility.

(f) Even when the eligibility agency does not close a
medical assistance case, no eligibility exists in a month for
which the recipient fails to meet a required spenddown, MWI
premium, or cost of care contribution for home and community-
based waiver services.

(g) Eligibility for the poverty level, pregnant woman
program does not exist when the recipient fails to pay a required
asset copayment.

(h) The eligibility agency shall continue eligibility for a
resident of a nursing home even when an eligible resident fails
to pay the nursing home the cost of care contribution. The
resident, however, must continue to meet all other eligibility
requirements.

(2) The eligibility period ends on:

(a) the last day of the month in which the eligibility agency
determines that the recipient is no longer eligible for medical
assistance and sends proper closure notice;

(b) the last day of the month in which the eligibility
agency sends proper closure notice when the recipient fails to
provide required information or verification to the eligibility
agency by the due date;

(c) the last day of the month in which the recipient asks
the eligibility agency to discontinue eligibility, or if benefits
have been issued for the following month, the end of that
month;

(d) for time-limited programs, the last day of the month in
which the time limit ends;

(e) for the poverty level, pregnant woman program, the last
day of the month which is at least 60 days after the date that the
pregnancy ends, except that for poverty-level, pregnant woman
coverage for emergency services only, eligibility ends on the last
day of the month in which the pregnancy ends; or

(f) the date that the individual dies.

(3) A presumptive eligibility period begins on the day that
the qualified entity determines an individual to be presumptively
eligible. The presumptive eligibility period shall end on the
earlier of:

(a) the day that the eligibility agency makes an eligibility
decision for medical assistance based on the individual's
application when that application is filed in accordance with the
requirements of Sections 1920 and 1920A of'the Social Security
Act; or

(b) in the case of an individual who does not file an
application in accordance with the requirements of Sections
1920 and 1920A of the Social Security Act, the last day of the
month that follows the month in which the individual becomes
presumptively eligible.

(4) For an individual selected for coverage under the
Qualified Individuals Program, the eligibility agency shall
extend eligibility through the end of the calendar year if the
individual continues to meet eligibility criteria and the program
still exists.

(5) The eligibility agency shall complete a periodic review
of a recipient's eligibility for medical assistance in accordance
with the requirements of42 CFR 435.916, at least once every 12
months. The eligibility agency shall review factors that are
subject to change to determine if the recipient continues to be
eligible for medical assistance.

(6) The eligibility agency may complete an eligibility
review more frequently when it:

(a) has information about anticipated changes in the
recipient's circumstances that may affect eligibility;

(b) knows the recipient has fluctuating income;

(c) completes a review for other assistance programs that
the recipient receives; or
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(d) needs to meet workload demands.

(7) The eligibility agency shall use available, reliable
sources to gather information needed to complete the review.
The eligibility agency may complete an eligibility review
without requiring the recipient to provide additional
information.

(8) The eligibility agency may ask the recipient to respond
to a request to complete the review process during the review
month. If the recipient fails to respond to the request, the
eligibility agency shall end eligibility effective at the end of the
review month and send proper notice to the recipient. If the
recipient responds to the review or reapplies in the month that
follows the review month, the eligibility agency shall consider
the response to be a new application. The application
processing period shall apply for the new request for coverage.

(a) The eligibility agency may ask the recipient for
verification to redetermine eligibility.

(b) Upon receiving the verification, the eligibility agency
shall redetermine eligibility and notify the recipient.

(i) If the recipient becomes eligible based on this
reapplication, the recipient's eligibility becomes effective the
first day of the month after the closure date.

(ii) If the recipient fails to return verification within the
application processing period or if the recipient is determined to
be ineligible, the eligibility agency shall send a denial notice to
the recipient.

(c) The eligibility agency may not continue eligibility
while it makes a new eligibility determination.

(d) Ifthe case is closed for one or more calendar months,
the recipient must reapply.

(9) If the recipient responds to the request during the
review month, the eligibility agency may request verification
from the recipient.

(a) The eligibility agency shall send a written request for
the necessary verification.

(b) The recipient has at least ten calendar days from the
notice date to provide the requested verification to the eligibility
agency.

(10) If the recipient responds to the review and provides
all verification by the due date within the review month, the
eligibility agency shall determine eligibility and notify the
recipient of its decision.

(a) If the eligibility agency sends proper notice of an
adverse decision in the review month, the agency shall change
eligibility for the following month.

(b) Ifthe eligibility agency does not send proper notice of
an adverse change for the following month, the agency shall
extend eligibility to the following month. This additional month
of eligibility is called the due process month. Upon completing
an eligibility determination, the eligibility agency shall send
proper notice of the effective date of any adverse decision.

(11) If the recipient responds to the review in the review
month and the verification due date is in the following month,
the eligibility agency shall extend eligibility to the due process
month. The recipient must provide all verification by the
verification due date.

(a) If the recipient provides all requested verification by
the verification due date, the eligibility agency shall determine
eligibility and send proper notice of the decision.

(b) If the recipient does not provide all requested
verification by the verification due date, the eligibility agency
shall end eligibility effective the end of the month in which the
eligibility agency sends proper notice of the closure.

(c) If the recipient returns all verification after the
verification due date and before the effective closure date, the
eligibility agency shall treat the date that it receives the
verification as a new application date. The agency shall then
determine eligibility and send notice to the recipient.

(12) The eligibility agency shall provide ten-day notice of

case closure if the recipient is determined ineligible or if the
recipient fails to provide all verification by the verification due
date.

(13) The eligibility agency may not extend coverage under
certain medical assistance programs in accordance with state
and federal law. The agency shall notify the recipient before the
effective closure date.

(a) If the eligibility agency determines that the recipient
qualifies for a different medical assistance program, the agency
shall notify the recipient. Otherwise, the agency shall end
eligibility when the permitted time period for such program
expires.

(b) If the recipient provides information before the
effective closure date that indicates that the recipient may
qualify for another medical assistance program, the eligibility
agency shall treat the information as a new application. Ifthe
recipient contacts the eligibility agency after the effective
closure date, the recipient must reapply for benefits.

R414-308-7. Change Reporting and Benefit Changes.

(1) A recipient must report to the eligibility agency
reportable changes in the recipient's circumstances. Reportable
changes are defined in Section R414-301-2.

(a) The due date for reporting changes is the close of
business ten calendar days after the recipient learns of the
change.

(b) When the change is receipt of income from a new
source, or an increase in income for the recipient, the due date
for reporting the income change is the close of business ten
calendar days after the change.

(c) The date of report is the date that the recipient reports
the change to the eligibility agency during normal business
hours, or the date that the eligibility agency receives the
information from another source.

(2) The eligibility agency may receive information from
credible sources other than the recipient such as computer
income matches and from anonymous citizen reports. The
eligibility agency shall verify information from other sources
that may affect the recipient's eligibilitybefore using the
information to change the recipient's eligibility for medical
assistance. The eligibility agency shall verify information from
citizen reports through other reliable proofs.

(3) If the eligibility agency needs verification from the
recipient, the agency shall send the recipient a written request.
The eligibility agency shall give the recipient at least ten
calendar days from the notice date to respond. The due date for
providing verification of changes is the close of business on the
date that the eligibility agency sets as the due date in a written
notice to the recipient.

(4) A recipient must provide change reports, forms or
verifications to the eligibility agency by the close of business on
the due date.

(5) Ifthe information about a change causes an increase in
arecipient's benefits and the eligibility agency asks the recipient
for verification, the eligibility agency shall increase benefits as
follows:

(a) An increase in benefits is effective on the first day of
the month after the change report month if the recipient returns
all verification within ten calendar days of the request date or by
the end of the change report month, if longer;

(b) An increase in benefits is effective on the first day of
the month after the date that the eligibility agency receives all
verification if the recipient does not return verification by the
due date, but returns verification in the calendar month that
follows the report month.

(6) If the reported information causes an increase in a
recipient's benefits and the eligibility agency does not request
verification, the increase in benefits is effective on the first day
of the month that follows the change report month.
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(7) If a change adversely affects the recipient's eligibility
for benefits, the eligibility agency shall change the effective date
of eligibility to the first day of the month after the month in
which it sends proper notice of the change.

(a) The eligibility agency shall change the effective date if
it has enough information to adjust benefits, regardless of
whether the recipient returns verification.

(b) The eligibility agency shall send a written request to
the recipient for verification if it does not have enough
information to adjust benefits. The recipient has at least ten
days after the date of the request to return verification.

(i) Upon receiving verification, the eligibility agency shall
adjust benefits to become effective on the first day of the month
after the agency sends proper notice.

(ii) Ifthe recipient does not return verification timely, the
eligibility agency shall discontinue benefits after the month in
which the agency sends proper notice.

(8) Ifthe recipient returns all requested verification related
to a change report in the month that follows the effective closure
date, the eligibility agency shall treat the date of receipt as an
application date and may not require the recipient to complete
anew application form. The eligibility agency shall review the
verification to determine whether the recipient is still eligible
and notify the recipient of its decision. The eligibility agency
may not change the review date unless it updates all factors of
eligibility.

(9) Ifthe eligibility agency cannot determine the effect of
a change without verification from the recipient, the agency
shall discontinue benefits if it does not receive the requested
verification by the due date. If a change does not affect all
household members and the recipient does not return
verification, the eligibility agency shall discontinue benefits only
for those individuals affected by the change.

(10) An overpayment may occur if the recipient does not
report changes timely, or if the recipient does not return
verification by the verification due date.

(a) The eligibility agency shall determine whether an
overpayment has occurred based on when the agency could have
made the change if the recipient had reported the change on time
or returned verification by the due date.

(b) If a recipient fails to report a change timely or return
verification or forms by the due date, the recipient must repay all
services and benefits paid by the Department for which the
recipient is ineligible.

(11) If a due date falls on a non-business day, the due date
is the close of business on the next business day.

R414-308-8. Case Closure and Redetermination.

(1) The eligibility agency shall end medical assistance
when the recipient requests the agency to close his case, when
the recipient fails to respond to a request to complete the
eligibility review, when the recipient fails to provide all
verification needed to determine continued eligibility, or when
the agency determines that the recipient is no longer eligible.

(2) If a recipient fails to complete the review process in
accordance with Section R414-308-6, the eligibility agency shall
close the case and notify the recipient.

(3) Before terminating a recipient's medical assistance, the
eligibility agency shall determine whether the recipient is
eligible for any other available medical assistance provided
under Medicaid, the Medicare Cost Sharing programs, the
Children's Health Insurance Program (CHIP), the Primary Care
Network (PCN), and Utah's Premium Partnership for Health
Insurance (UPP).

(a) The eligibility agency may not require a recipient to
complete a new application to make the redetermination. The
agency, however, may request more information from the
recipient to determine whether the recipient is eligible for other
medical assistance programs. If the recipient does not provide

the necessary information by the close of business on the due
date, the recipient's medical assistance ends.

(b) When determining eligibility for other programs, the
eligibility agency may only enroll an individual in a medical
assistance program during an open enrollment period, or when
that program allows a person who becomes ineligible for
Medicaid to enroll during a period when enrollment is closed.
Open enrollment applies only to the PCN and UPP programs.

R414-308-9. Improper Medical Coverage.

(1) Improper medical coverage occurs when:

(a) an individual receives medical assistance for which the
individual is not eligible. This assistance includes benefits that
an individual receives pending a fair hearing or during an undue
hardship waiver when the individual fails to take actions
required by the eligibility agency;

(b) an individual receives a benefit or service that is not
part of the benefit package for which the individual is eligible;

(c) an individual pays too much or too little for medical
assistance benefits; or

(d) the Department pays in excess or not enough for
medical assistance benefits on behalf of an eligible individual.

(2) Asapplied in this section, services and benefits include
all amounts that the Department pays on behalf of the recipient
during the period in question and includes:

(a) premiums that the recipient pays to any Medicaid
health plan or managed care plan including any payments for
administration costs, Medicare, and private insurance plans;

(b) payments for prepaid mental health services; and

(c) payments made directly to service providers or to the
recipient.

(3) Ifthe eligibility agency determines that a recipient is
ineligible for the services and benefits that he receives, the
recipient must repay to the Department any costs that result
from the services and benefits.

(4) The eligibility agency shall reduce the amount that the
recipient must repay by the amount that the recipient pays to the
eligibility agency for a Medicaid spenddown, a cost of care
contribution, or a MWI premium for the month.

(5) If a recipient who pays an asset copayment for
coverage under Prenatal Medicaid is found to be ineligible for
the entire period of coverage under Prenatal Medicaid, the
eligibility agency shall reduce the amount that the recipient must
repay by the amount that the recipient pays to the agency in the
form of the prenatal asset copayment.

(6) 1If the recipient is eligible but the overpayment is
because the spenddown, the MWI premium, the asset
copayment for prenatal services, or the cost of care contribution
is incorrect, the recipient must repay the difference between the
correct amount that the recipient should pay and the amount that
the recipient has paid.

(7) Ifthe eligibility agency determines that the recipient is
ineligible due to having resources that exceed the resource limit,
the recipient must pay the lesser of the cost of services or
benefits that the recipient receives, or the difference between the
recipient's countable resources and the resource limit for each
month resources exceed the limit.

(8) A recipient may request a refund from the Department
if the recipient believes that:

(a) the monthly spenddown, the asset copayment for
prenatal services, or cost of care contribution that the recipient
pays to receive medical assistance is less than what the
Department pays for medical services and benefits for the
recipient; or

(b) the amount that the recipient pays in the form of a
spenddown, a MWI premium, a cost of care contribution for
long-term care services, or an asset copayment for prenatal
services exceeds the payment requirement.

(9) Upon receiving the request, the Department shall
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determine whether it owes the recipient a refund.

(a) In the case of an incorrect calculation of a spenddown,
MWI premium, cost of care contribution, or asset copayment for
poverty level, pregnant woman services, the refundable amount
is the difference between the incorrect amount that the recipient
pays to the Department for medical assistance and the correct
amount that the recipient should pay, less the amount that the
recipient owes to the Department for any other past due, unpaid
claims.

(b) If the spenddown, asset copayment for poverty level,
pregnant woman services, or a cost of care contribution for long-
term care exceeds medical expenditures, the refundable amount
is the difference between the correct spenddown, asset
copayment, or cost of care contribution that the recipient pays
for medical assistance and the amount that the Department pays
on behalf of the recipient for services and benefits, less the
amount that the recipient owes to the Department for any other
past due, unpaid claims. The Department shall issue the refund
only after the 12-month time period that medical providers have
to submit claims for payment.

(c) The Department may not issue a cash refund for any
portion of a spenddown or cost of care contribution that is met
with medical bills. Nevertheless, the Department may pay
additional covered medical bills used to meet the spenddown or
cost of care contribution equal to the amount of refund that the
Department owes the recipient, or apply the bill amount toward
a future spenddown or cost of care contribution.

(10) A recipient who pays a premium for the MWI
program may not receive a refund even when the Department
pays for services that are less than the premium that the recipient
pays for MWL

(11) Ifthe cost of care contribution that a recipient pays a
medical facility is more than the Medicaid daily rate for the
number of days that the recipient is in the medical facility, the
recipient may request a refund from the medical facility. The
Department shall refund the amount that it owes the recipient
only when the medical facility sends the excess cost of care
contribution to the Department.

(12) If the sponsor of an alien does not provide correct
information, the alien and the alien's sponsor are jointly liable
for any overpayment of benefits. The Department shall recover
the overpayment from both the alien and the sponsor.

KEY: public assistance programs, applications, eligibility,
Medicaid

October 1, 2012 26-18
Notice of Continuation January 31, 2008
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R414. Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-310. Medicaid Primary Care Network Demonstration
Waiver.
R414-310-1. Authority and Purpose.

(1) Thisruleis authorized by Sections 26-1-5 and 26-18-3.
The Primary Care Network Demonstration is authorized by a
waiver of federal Medicaid requirements approved by the
Centers for Medicare and Medicaid Services and allowed under
Section 1115(a) of the Social Security Act.

(2) The purpose of this rule is to establish eligibility
requirements for enrollment under the Medicaid Primary Care
Network Demonstration Waiver.

R414-310-2. Definitions.

The definitions in Rules R414-1 and R414-301 apply to
thisrule. In addition, the following definitions apply throughout
this rule:

(1) "American Indian or Alaska Native" means someone
having origins in any of the original peoples of North and South
America (including Central America) and who maintains tribal
affiliation or community attachment.

(2) "Best estimate" means the eligibility agency's
determination of a household's income for the upcoming
certification period based on past and current circumstances and
anticipated future changes.

(3) "Children's Health Insurance Program" or (CHIP)
means the program for medical benefits under Title 26, Chapter
40, Utah Children's Health Insurance Act.

(4) "Copayment and coinsurance" means a portion of the
cost for a medical service for which the enrollee is responsible
to pay for services received under the Primary Care Network.

(5) "Creditable Health Coverage" means any health
insurance coverage as defined in 45 CFR 146.113.

(6) "Deeming" or "deemed" means a process of counting
income from a spouse or an alien's sponsor to decide what
amount of income after certain allowable deductions, if any,
must be considered income to an applicant or enrollee.

(7) "Department" means the Department of Health.

(8) "Eligibility agency" means the Department of
Workforce Services (DWS) that determines eligibility for the
Primary Care Network program under contract with the
Department.

(9) "Employer-sponsored health plan" means a health
insurance plan offered by an employer either directly or through
the Utah Health Exchange.

(10) "Enrollee" means an individual who has applied for
and has been found eligible for the Primary Care Network
program and has paid the enrollment fee.

(11) "Enrollment fee" means a payment that an applicant
or an enrollee must pay to the eligibility agency to enroll in and
receive coverage under the Primary Care Network program.

(12) "Income annualizing" means a process of determining
the average annual income of a household, based on the past
history of income and expected changes.

(13) "Income anticipating" means a process of using
current facts regarding rate of pay, number of working hours,
and expected changes to anticipate future income.

(14) "Income averaging" means a process of using a
history of past and current income and averaging it over a
determined period of time to represent future income.

(15) "Open enrollment" means a period during which the
eligibility agency accepts applications for the Primary Care
Network program.

(16) "Primary Care Network" or (PCN) means the program
for benefits under the Medicaid Primary Care Network
Demonstration Waiver.

(17) "Recertification month" means the last month of the
certification period for an enrollee during which the eligibility

agency shall redetermine eligibility for a new certification
period if the enrollee completes the recertification process
timely.

(18) "Student health insurance plan" means a health
insurance plan that is offered to students directly through a
university or other educational facility or through a private
health insurance company that offers coverage plans specifically
for students.

(19) "Utah Health Exchange" or (UHE) means an internet
portal for Utah employers and their employees where the
employees can find information about available employer-
sponsored health insurance plans, select a plan and enroll
online.

(20) "Utah's Premium Partnership for Health Insurance"
or (UPP) means the program described in Rule R414-320.

R414-310-3.
Responsibilities.

(1) The provisions of Section R414-301-3 apply to
applicants and enrollees of the PCN program except that
reportable changes for PCN applicants and enrollees are defined
in Subsection R414-310-3(3).

(2) Any person may apply during an open enrollment
period who meets the limitations set by the Department. The
open enrollment period may be limited to:

(a) an individual with children under the age of 19 in the
home;

(b) an individual without children under the age of 19 in
the home;

(c) an individual who is enrolled in the PCN program;

(d) an individual who is enrolled in the UPP program;

(e) an individual who is enrolled in the General Assistance
program;

(f) an individual who is enrolled in the Medicaid program
within 30 days before the open enrollment period begins; or

(g) any group that the Department designates in advance
to be consistent with efficient administration of the program.

(3) Anapplicant or enrollee must report certain changes to
the eligibility agency within ten calendar days of the day the
change becomes known. The eligibility agency shall notify the
applicant at the time of application of the changes that the
enrollee must report. Some examples of reportable changes
include:

(a) An enrollee in PCN begins to receive coverage or to
have access to coverage under a group health plan or other
health insurance coverage;

(b) An enrollee in PCN begins to receive coverage under,
or begins to have access to student health insurance, Medicare
Part A or B, or the Veteran's Administration Health Care
System;

(c) An enrollee leaves the household or dies;

(d) An enrollee or the household moves out of state;

(e) Change of address of an enrollee or the household; or

(f) An enrollee enters a public institution or an institution
for mental diseases.

(4) An applicant or enrollee has a right to request an
agency conference or a fair hearing as described in Sections
R414-301-5 and R414-301-6.

(5) An enrollee in PCN is responsible for paying any
required copayments or coinsurance amounts to providers for
medical services that the enrollee receives that are covered
under PCN.

Applicant and Enrollee Rights and

R414-310-4. General Eligibility Requirements.

(1) The provisions of Sections R414-302-1, R414-302-2,
R414-302-5, and R414-302-6 concerning United States (U.S.)
citizenship, alien status, state residency, use of social security
numbers, and applying for other benefits, apply to applicants
and enrollees of PCN.
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(2) An individual who is not a U.S. citizen or national, or
who does not meet the alien status requirements of Section
R414-302-1 is not eligible for any services or benefits under
PCN.

(3) An applicant or enrollee is not required to provide
Duty of Support information to enroll in PCN. An individual
who would be eligible for Medicaid, but fails to cooperate with
Duty of Support requirements required by the Medicaid
program, cannot enroll in PCN.

(4) Anindividual who must pay a spenddown or premium
to receive Medicaid can enroll in PCN if:

(a) the individual meets PCN program eligibility criteria
in any month that the individual does not receive Medicaid; and

(b) the Department does not stop enrollment under the
provisions of Subsection R414-310-16(2). If the Department
stops enrollment, the individual must wait for an open
enrollment period to enroll in the PCN program.

R414-310-5. Verification and Information Exchange.

(1) The provisions of Section R414-308-4 regarding
verification of eligibility factors apply to applicants and
enrollees of PCN.

(2) The Department shall safeguard information about
applicants and enrollees to comply with the provisions of
Section R414-301-4.

R414-310-6. Residents of Institutions.
The provisions of Subsection R414-302-4(1) and (4) apply
to applicants and enrollees of PCN.

R414-310-7. Creditable Health Coverage.

(1) The Department adopts 42 CFR 433.138(b) and
435.610, 2010 ed., and Section 1915(b) of the Compilation of
the Social Security Laws, in effect January 1, 2011, which are
incorporated by reference.

(2) Subject to Subsection R414-310-7(10), an individual
who is covered under a group health plan or other creditable
health insurance coverage, as defined in 29 CFR 2590.701-4,
2010 ed., at the time of application is not eligible for enrollment
in PCN. This includes coverage under Medicare Part A or B,
student health insurance, and the Veteran's Administration
Health Care System. Nevertheless, an individual who is
enrolled in the Utah Health Insurance Pool may enroll in PCN.

(3) The eligibility agency determines PCN eligibility for
an individual who has access to but has not yet enrolled in
employer-sponsored health insurance coverage through an
employer or a spouse's employer as follows:

(a) If the individual's cost for the least expensive health
insurance plan offered by the employer directly, or for the
employer's default plan offered through UHE, does not exceed
15% of the household's countable gross income as defined in
this rule, the individual is not eligible for PCN.

(b) If the individual's cost for the least expensive health
insurance plan offered by the employer directly, or for the
employer's default plan offered through UHE, is 5% or more of
the household's countable gross income, the individual may
enroll in the employer-sponsored health insurance plan and the
UPP program during an UPP open enrollment period. The
employer-sponsored health plan must meet the requirements of
Subsection R414-320-2(18).

(c) If the individual's cost for the least expensive health
insurance plan offered by the employer, or for the employer's
default plan offered through UHE, exceeds 15% of the
household's countable gross income, the individual may choose
to enroll in either PCN or the UPP program. The following
conditions apply:

(i) to enroll in UPP, the employer-sponsored health
insurance plan the individual enrolls in, or the plan the
employee selects through UHE, must meet the requirements of

Subsection R414-320-2(18); and

(ii) enrollment for the program that the individual chooses
to enroll in has not been stopped under the provisions of
Subsections R414-310-16(2) or R414-320-16(2).

(d) If none of the plans offered by the employer, either
directly or through UHE, meet the requirements of Subsection
R414-320-2(18), and the individual's cost to enroll exceeds 15%
of the household's countable gross income, the individual may
only enroll in the PCN program during a PCN open enrollment
period.

(4) The eligibility agency considers the individual to have
access to coverage even when the employer only offers coverage
during an open enrollment period, if the individual has at least
one opportunity to enroll, or if the first opportunity to enroll
occurs within 30 days of either the date of application or the
first day of the recertification month.

(5) The cost of coverage includes a deductible if the
employer-sponsored plan has a deductible that must be met
before it will pay any claims. If the employee must be enrolled
to enroll the spouse, the cost of coverage for the spouse includes
the cost to enroll the employee and the spouse.

(6) An individual who is covered under Medicare Part A
or Part B, or who could enroll in Medicare Part B coverage, is
not eligible for enrollment in PCN, even when the individual
must wait for a Medicare open enrollment period to apply for
Medicare benefits.

(7) An individual who is enrolled in the Veteran's
Administration (VA) Health Care System is not eligible for
enrollment in PCN. An individual who is eligible to enroll in
the VA Health Care System, but who has not yet enrolled, may
be eligible for PCN while waiting for enrollment in the VA
Health Care System to become effective. To be eligible during
this waiting period, the individual must initiate the process to
enroll in the VA Health Care System. Eligibility for PCN ends
once the individual's coverage in the VA Health Care System
begins.

(8) Individuals who are full-time students and who can
enroll in student health insurance coverage are not eligible to
enroll in PCN.

(9) An individual who voluntarily terminates health
insurance coverage is ineligible to enroll in PCN for six months
after the date that the earlier health insurance ends.

(a) To be eligible to enroll in PCN, the six-month
ineligibility period must end by the earlier of the following
dates:

(i) the last day ofthe open enrollment period during which
the individual applies for PCN; or

(ii) the last day of the month that follows the month in
which the individual applies for PCN, if the open enrollment
period does not expire before that following month ends.

(b) Ifthe six-month ineligibility period does not end by the
earlier of the dates mentioned in Subsection R414-310-
7(9)(a)(i) or (ii), the eligibility agency shall deny the
application.

(c) The effective date of enrollment in PCN must be after
the six-month ineligibility period ends.

(10) An applicant or applicant's spouse who voluntarily
discontinues health insurance coverage under a Consolidated
Omnibus Budget Reconciliation Act (COBRA) plan or under
the State Health Insurance Pool, or who is involuntarily
terminated from an employer-sponsored health plan may be
eligible for PCN without a six-month ineligibility period.

(a) An individual is eligible to enroll in PCN if the
individual's health insurance coverage expires before the end of
the calendar month that follows the month in which he applies
for PCN.

(b) The PCN enrollment date must be after health
insurance coverage ends.

(11) Notwithstanding the limitations in Section R414-310-
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7, an individual with creditable health coverage operated or
financed by Indian Health Services may enroll in PCN.

(12) An individual must report at application and
recertification whether each individual for whom enrollment is
being requested has access to or is covered by a group health
plan or other creditable health insurance coverage. This
includes coverage that may be available through an employer or
a spouse's employer, a student health insurance plan, Medicare
Part A or B, or the VA Health Care System.

(13) The eligibility agency shall deny an application or
recertification if the applicant or enrollee fails to respond to
questions about health insurance coverage for any individual
that the household seeks to enroll or recertify in the program.

R414-310-8. Household Composition.

(1) The following individuals are included in the
household when determining household size for the purpose of
computing financial eligibility for PCN:

(a) the individual;

(b) the individual's spouse living with the individual;

(c) any children of the individual or the individual's spouse
who are under the age of 19 and living with the individual; and

(d) anunborn child if the individual is pregnant, or if the
applicant's legal spouse who lives in the home is pregnant.

(2) A household member who is temporarily absent for
schooling, training, employment, medical treatment or military
service, or who will return home to live within 30 days from the
date of application is considered part of the household.

(3) Any household member defined in Subsection R414-
310-8(1) who is not a U.S. citizen or national, or who is not a
qualified resident alien is included in the household size. The
eligibility agency counts that individual's income the same way
that it counts the income of a U.S. citizen, national, or qualified
resident alien.

R414-310-9. Age Requirement.

(1) Anindividual must be at least 19 and not yet 65 years
of age to enroll in PCN.

(2) The month in which an individual turns 19 years of age
is the first month that the person may enroll in PCN. The
effective date of enrollment for an applicant who meets the
eligibility criteria for PCN and who turns 19 or 65 years of age
is defined in Section R414-310-15.

R414-310-10. Income Provisions.

(1) To be eligible to enroll in PCN, a household's
countable gross income must be equal to or less than 150% of
the federal, non-farm, poverty guideline for a household of the
same size. An individual with income above 150% of the
federal poverty guideline is not allowed to spend down income
to be eligible under PCN. All gross income, earned and
unearned, received by the individual and the individual's spouse
is counted toward household income, unless this section
specifically describes a different treatment of the income. The
eligibility agency may not count any income that is excluded
under this section.

(2) The eligibility agency shall treat any income in a trust
that is available to, or is received by a household member as
income of the person for whom it is received. It is countable
income if the eligibility agency counts that person's income to
determine eligibility.

(3) The eligibility agency shall count as income payments
that a household member receives from the Family Employment
Program, Working Toward Employment program, refugee cash
assistance or adoption support services as authorized under Title
35A, Chapter 3, Employment Support Act.

(4) The eligibility agency shall count rental income. The
eligibility agency may deduct the following expenses:

(a) taxes and attorney fees needed to make the income

available;

(b) upkeep and repair costs necessary to maintain the
current value of the property;

(c) utility costs only if they are paid by the owner; and

(d) interest only on a loan or mortgage secured by the
rental property.

(5) The eligibility agency shall count as income cash
contributions made by non-household members unless the
parties have a signed written agreement for repayment of the
funds.

(6) The eligibility agency shall count as income the
interest earned from payments made under a sales contract or a
loan agreement to the extent that the household member
continues to receive these payments during the certification
period.

(7) The eligibility agency shall count as income needs-
based Veteran's pensions. Nevertheless, the agency counts only
the portion of a Veteran's Administration check to which the
individual is legally entitled. Any portion of the payment that
is for other family members counts as that family member's
income.

(8) The eligibility agency shall count solely as the child's
income child support payments that a parent receives for a
dependent child when that child lives in that parent's home.

(9) The eligibility agency may only count in-kind income
when a non-household member provides goods or services to
the individual in exchange for services the individual performs.

(10) The eligibility agency shall count as income
Supplemental Security Income and State Supplemental
payments.

(11) The eligibility agency shall count as income,
unearned and earned income that is deemed from an alien's
sponsor, and the sponsor's spouse, if any, when the sponsor has
signed an Affidavit of Support pursuant to Section 213 A of the
Immigration and Nationality Act after December 18, 1997.
Sponsor deeming will end when the alien becomes a naturalized
U.S. citizen, or has worked 40 qualifying quarters as defined
under Title IT of the Social Security Act or can be credited with
40 qualifying work quarters. After December 31, 1996, a
creditable qualifying work quarter is one during which the alien
did not receive any federal means-tested public assistance.

(12) The eligibility agency may not count as income
payments that are excluded under 20 CFR 416 Subpart K,
Appendix, 2010 edition, which is incorporated by reference.

(13) The eligibility agency may not count as income
payments that are prohibited under other federal laws from
being counted as income to determine eligibility for federally-
funded medical assistance programs.

(14) The eligibility agency may not count as income death
benefits to the extent that the funds are spent on the deceased
person's burial or last illness.

(15) The eligibility agency may not count as income a
bona fide loan that an individual must repay and that the
individual has contracted in good faith without fraud or deceit,
and genuinely endorsed in writing for repayment.

(16) The eligibility agency may not count as income Child
Care Assistance under Title XX.

(17) The eligibility agency may not count as income
reimbursements of Medicare premiums that an individual
receives from the Social Security Administration.

(18) The eligibility agency may only count earned and
unearned income of an individual's spouse who is under 19
years of age when that spouse is the head of the household.

(19) The eligibility agency may not count as income
educational income, such as educational loans, grants,
scholarships, and work-study programs. The individual must
verify enrollment in an educational program.

(20) The eligibility agency may not count as income
reimbursements for employee work expenses incurred by an
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individual.

(21) The eligibility agency may not count as income the
value of food stamp assistance.

(22) The eligibility agency may not count income paid by
the U.S. Census Bureau to a temporary census taker to prepare
for and conduct the census.

R414-310-11. Budgeting.

(1) Subject to the limitation in Subsection R414-310-
10(18), the eligibility agency counts the gross income of all
household members to determine the eligibility of the applicant
or enrollee, unless the income is excluded under this rule. The
agency only deducts required expenses from the gross income
to make an income available to the individual. No other
deductions are allowed.

(2) The eligibility agency determines monthly income by
taking into account the months of pay where an individual
receives a fifth paycheck when paid weekly, or a third paycheck
when paid every other week. The eligibility agency multiplies
the weekly amount by 4.3 to obtain a monthly amount and
multiplies income paid biweekly by 2.15 to obtain a monthly
amount.

(3) The eligibility agency determines an individual's
eligibility prospectively for the upcoming certification period at
the time of application and at each recertification for continuing
eligibility. The eligibility agency determines prospective
eligibility by using the best estimate of the household's average
monthly income that the agency expects the household to
receive or to become available to the household during the
upcoming certification period. The eligibility agency prorates
income that is received less often than monthly over the
certification period to determine an average monthly income.
The eligibility agency may request earlier years' tax returns as
well as current income information to determine a household's
income.

(4) Methods of determining the best estimate are income
averaging, income anticipating, and income annualizing. The
eligibility agency may use a combination of methods to obtain
the best estimate. The best estimate may be a monthly amount
that the agency expects the household to receive each month of
the certification period, or an annual amount that is prorated
over the certification period. The eligibility agency may use
different methods for different types of income that the same
household receives.

(5) The eligibility agency determines farm and self-
employment income by using the individual's most recent tax
return forms. If tax returns are not available, or are not
reflective of the individual's current farm or self-employment
income, the eligibility agency may request income information
from the most recent time period during which the individual
had farm or self-employment income. The eligibility agency
deducts 40% of the gross income as a deduction for business
expenses to determine the countable income of the individual.
For individuals who have business expenses greater than 40%,
the eligibility agency may exclude more than 40% if the
individual can demonstrate that the actual expenses were greater
than 40%. The eligibility agency deducts the same expenses
from gross income that the Internal Revenue Service allows as
self-employment expenses.

(6) The eligibility agency may annualize income for any
household and specifically for households that have self-
employment income, receive income sporadically under contract
or commission agreements, or receive income at irregular
intervals throughout the year.

(7) The eligibility agency may request additional
information and verification about how a household is meeting
expenses if the average household income appears to be
insufficient to meet the household's living expenses.

R414-310-12. Assets.
There is no asset test for eligibility in PCN.

R414-310-13. Application Procedure.

(1) The Department adopts 42 CFR 435.907 and 435.908,
2010 ed., which are incorporated by reference.

(2) To enroll in PCN, the applicant must complete and
sign a written application or complete an online application
during an open enrollment period. The provisions of Section
R414-308-3 apply to PCN applicants.

(a) The eligibility agency shall review an application to
determine eligibility for the PCN program if the application is
pending approval when the open enrollment period begins.

(b) An applicant must follow the provisions of Section
R414-310-14 to reapply for each recertification.

(3) The eligibility agency shall reinstate a medical case
without requiring a new application if the agency closes the case
in error.

(4) An applicant may withdraw an application for PCN
any time before the eligibility agency completes an eligibility
decision on the application.

(5) An applicant or enrollee must pay an annual
enrollment fee for each 12-month recertification period to enroll
in PCN. Upon the eligibility agency determining that the
individual meets the eligibility criteria for enrollment, the
individual must pay the enrollment fee when he applies and
recertifies for PCN.

(a) An applicant must pay the enrollment fee within 30
days of the date on the notice that approves enrollment.

(b) To reenroll after the individual recertifies, the
individual must pay the enrollment fee within 30 days of the
date on the notice that approves enrollment, or by the end of the
month that follows the review month, whichever is longer.

(c) The eligibility agency does not require an American
Indian or Alaska Native to pay an enrollment fee. This
enrollment fee waiver applies to both the individual and the
spouse if both are enrolled and at least one of them is an
American Indian or Alaska Native. If only one spouse is
enrolled in PCN and is not an American Indian or Alaska
Native, that spouse must pay the enrollment fee to enroll in
PCN.

(d) Coverage may only become effective when the
eligibility agency receives the enrollment fee. The provisions of
Section R414-310-15 determine the effective date of enrollment.
The eligibility agency shall deny enrollment if the individual
does not pay the enrollment fee timely.

(e) The enrollment fee covers both the individual and the
individual's spouse if the spouse is also eligible for enrollment
in PCN.

(f) The applicant or enrollee must pay the enrollment fee
to DWS in cash, by debit or credit card, or by check or money
order made out to DWS.

(g) The enrollment fee for an individual or married couple
receiving General Assistance from DWSis $15. The enrollment
fee for an individual or couple who does not receive General
Assistance but whose countable income is less than 50% of the
federal poverty guideline applicable to their household size is
$25. The enrollment fee for any other individual or married
couple is $50.

(h) DWS may refund the enrollment fee if it decides that
the person is ineligible for the program; however, DWS may
retain the enrollment fee to the extent that the individual owes
any overpayment of benefits that DWS pays in error on behalf
of the individual.

(6) If an eligible household requests enrollment for a
spouse, the application date for the spouse is the date of the
request. The eligibility agency may not require a new
application form; however, the household must provide
requested information to determine eligibility for the spouse.



UAC (As of October 1, 2012)

Printed: October 22, 2012

Page 131

The household must provide information about access to
creditable health insurance that includes Medicare Part A or B,
student health insurance, and the VA Health Care System.

(a) The effective date of enrollment to add a spouse to an
open PCN case is defined in Section R414-310-15. Coverage
continues through the end of the certification period.

(b) The eligibility agency may not require a new
enrollment fee to add a spouse during the certification period.

(c) The eligibility agency may not require a new income
test to add a spouse for the months remaining in the certification
period.

(d) An eligible household may only add a spouse if DWS
does not stop enrollment under Subsection R414-310-16(2).

(e) The eligibility agency shall count income of the spouse
and require payment of the enrollment fee at the next scheduled
recertification.

R414-310-14. Eligibility Decisions and Recertification.

(1) The Department adopts 42 CFR 435.911 and 435.912,
2010 ed., which are incorporated by reference.

(2) When an individual applies for PCN, the eligibility
agency shall determine whether the individual is eligible for
Medicaid or CHIP.

(a) An individual who qualifies for Medicaid without
paying a spenddown, a poverty level pregnant woman asset
copayment or an MWI premium cannot enroll in PCN. An
applicant who turns 19 years of age during the application
month and qualifies for Medicaid or CHIP during that month
may enroll in PCN the following month in accordance with
Section R414-310-15.

(b) If the individual appears to qualify for Medicaid, or
CHIP, but additional information is required to make that
determination, the applicant must provide additional information
requested by the eligibility worker. The eligibility agency shall
deny the application if the individual fails to provide the
requested information.

(3) Ifthe individual qualifies for Medicaid and PCN, but
must pay a spenddown, poverty-level, pregnant woman asset
copayment or MWI premium to qualify for Medicaid, the
individual may choose to enroll in the PCN program. If the
PCN program is not in an enrollment period, the applicant may
choose to enroll in Medicaid and wait for an open enrollment
period to reapply for PCN.

(a) PCN does not cover prenatal or delivery services for a
pregnant woman.

(b) PCN does not provide long-term care services in a
medical institution or under a home and community-based
waiver.

(4) To enroll, the individual must meet the eligibility
criteria for enrollment in PCN, pay the enrollment fee, and
enroll during an open enrollment period under Section R414-
310-16.

(5) The eligibility agency shall complete a determination
of eligibility or ineligibility for each application unless:

(a) the applicant voluntarily withdraws the application and
the eligibility agency sends a notice to the applicant to confirm
the withdrawal;

(b) the applicant dies;

(c) the applicant cannot be located; or

(d) the applicant does not respond to requests for
information within the 30-day application period or by the
verification due date, if the verification date is later.

(6) Upon determining that the applicant is eligible for PCN
and upon receiving payment of the enrollment fee, the eligibility
agency shall enroll the individual in PCN for a 12-month
certification period. The eligibility agency shall end enrollment
after the 12-month certification period.

(7) The eligibility agency shall provide an enrollee the
opportunity to reenroll for a new 12-month certification period

when the certification period is near completion.

(a) The recertification is a reapplication to determine
whether the enrollee is eligible to enroll in a new 12-month
certification period.

(b) The eligibility agency shall notify the enrollee that
PCN benefits end after the 12-month certification period.

(c) The eligibility agency shall inform the enrollee of the
necessary steps to complete the recertification.

(8) At each recertification, the eligibility agency shall
determine whether the enrollee is eligible for Medicaid. The
individual may not reenroll in PCN if the individual qualifies
for Medicaid without a cost. Ifthe individual appears to qualify
for Medicaid, the individual must provide additional
information requested by the agency. The eligibility agency
shall deny recertification if the individual fails to provide the
requested information.

(9) The eligibility agency may request verification from
the enrollee ifthe enrollee responds to the recertification request
during the recertification month.

(a) The eligibility agency shall send a written request for
the necessary verification.

(b) The application processing period is based on the date
that the enrollee contacts the eligibility agency to complete the
recertification.

(c) The eligibility agency shall determine eligibility if the
enrollee provides all verification by the verification due date or
by the end of the application processing period. The agency
shall either approve a new 12-month certification period
pending payment of the enrollment fee or deny eligibility for a
new certification period. The eligibility agency shall notify the
enrollee of its decision.

(10) If the enrollee fails to respond to the request for
recertification during the recertification month or does not
provide all verification within the application processing period
after responding timely to the recertification request, the
enrollee may reapply in the calendar month that follows the
effective closure date, without waiting for an open enrollment
period.

(a) The enrollee must reapply by responding to the
recertification request and providing all requested verification;
or by filing a new application before the end of the month that
follows the recertification month.

(b) The application processing period is based on the date
that the enrollee contacts the eligibility agency to complete the
recertification, provides all requested verification, or reapplies
during such month.

(c) The benefits become effective upon the enrollee paying
the required enrollment fee if the eligibility agency approves an
enrollee for a new 12-month certification period.

(d) The eligibility agency shall notify the enrollee if the
agency does not approve an enrollee for the new certification
period.

(11) The enrollee must wait for the next open enrollment
period to reapply for PCN if the enrollee fails to complete the
recertification process as defined in Subsection R414-310-14(9)
or (10).

R414-310-15. Effective Date of Enrollment, Change
Reporting and Enrollment Period.

(1) Subject to the limitations in Sections R414-306-6 and
R414-310-7, the effective date of PCN enrollment is the first
day of the month in which the eligibility agency receives an
application with the following exceptions:

(a) An applicant who turns 19 years of age during the
application month and before the end of the open enrollment
period in the application month is enrolled in PCN as follows:

(i) The eligibility agency shall enroll the applicant in
Medicaid if the applicant qualifies for Medicaid during the
application month without cost. In this instance, enrollment in
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PCN becomes effective for the month that follows the
application month if the applicant neither qualifies for Medicaid
nor qualifies without cost and chooses not to pay for Medicaid
during that following month;

(ii) The eligibility agency shall enroll the applicant in
CHIP if the applicant qualifies for enrollment in CHIP during
the application month. Enrollment in PCN then becomes
effective for the following month;

(iii) If the applicant is not eligible for Medicaid without
cost and is not eligible for CHIP in the application month,
enrollment in PCN becomes effective in the application month,
but no earlier than when the applicant turns 19 years of age;

(iv) The applicant is not eligible for PCN if the applicant
turns 19 years of age after the open enrollment period.

(b) An otherwise eligible applicant who turns 65 years of
age during the application month and applies before age 65 may
enroll in PCN, which coverage becomes effective as defined in
Subsection R414-310-15(1). The applicant is not eligible for
PCN if the applicant is eligible for Medicaid without cost in the
application month. The eligibility agency shall end enrollment
effective the end of the month in which the applicant turns 65
years of age.

(c) The eligibility agency shall deny enrollment to an
individual if the individual applies for PCN on or after the date
the individual turns 65 years of age.

(d) Subject to the limitations in Section R414-310-15 and
the open enrollment requirement, the effective date of
enrollment for the spouse of an enrollee is the first day of the
month in which the enrollee requests to add the spouse.

(2) The eligibility agency shall enroll an applicant who
meets all eligibility criteria and pays the enrollment fee for a 12-
month certification period that begins with the first month of
enrollment. The applicant must pay the enrollment fee before
any benefits for a 12-month certification period become
effective. The Department may not provide any benefits or pay
for any services that an applicant receives before the effective
date of enrollment.

(3) The effective date of reenrollment for PCN
recertification is the first day after the review month, if the
recertification is completed as described in either Subsection
R414-310-14(9) or (10). The enrollee must continue to meet all
eligibility criteria and pay the enrollment fee timely before
benefits become effective for the new 12-month certification
period.

(4) The eligibility agency shall end eligibility before the
end of a 12-month certification period for any of the following
reasons:

(a) the individual turns 65 years of age;

(b) the individual becomes a full-time student who is
entitled to receive student health insurance, becomes entitled to
or eligible to enroll in Medicare, or becomes covered by
Veterans Administration Health Insurance;

(c) the individual dies;

(d) the individual moves out of state or cannot be located;
or

(e) the individual enters a public institution or an
Institution for Mental Disease.

(5) The eligibility agency shall end PCN enrollment when
the individual enrolls in any type of group health plan or other
creditable health insurance coverage including an employer-
sponsored health plan. The eligibility agency shall continue
PCN eligibility through the end of the certification period if the
individual gains access to an employer-sponsored health plan
but does not enroll in the plan.

(6) An enrollee who gains access to or enrolls in an
employer-sponsored health plan may choose to enroll in the
employer-sponsored health plan and switch to the UPP program.

(a) The individual must notify the eligibility agency within
ten calendar days of enrolling in the plan or within ten days after

coverage begins, whichever is longer, to switch to UPP.

(b) The requirements defined in Subsection R414-310-
7(3)(b) or (c) must be met except that the individual does not
have to enroll in UPP during an open enrollment period.

(c) The eligibility agency continues the current
certification period without doing a new income determination
when a PCN enrollee switches to UPP.

(7) The eligibility agency shall determine if an enrollee
who gains access to an employer-sponsored health plan during
the certification period but does not enroll in such plan may
reenroll in PCN at the next recertification as follows:

(a) The individual is not eligible to reenroll in PCN for a
new 12-month certification period if the enrollee has access to
an employer-sponsored health plan that costs less than 15% of
the enrollee's countable gross income at the next recertification;

(b) The enrollee may choose to switch to UPP if the
enrollee can enroll in the employer-sponsored health plan upon
recertifying, and the plan meets the requirements of Subsection
R414-310-7(3)(b) or (c) and costs 5% or more of the enrollee's
countable gross income. The enrollee does not have to wait for
an UPP open enrollment period and must enroll in the
employer-sponsored health plan to switch to UPP.

(c) The enrollee may reenroll in PCN if the cost exceeds
15% of the enrollee's countable gross income.

(8) An individual who enrolls in the Utah Health
Insurance Pool does not lose PCN eligibility.

(9) An enrollee who fails to report changes or return
verifications timely must repay any overpayment of benefits for
which the individual is not eligible to receive.

(10) The individual may file a new application or make a
request to the eligibility agency to reenroll if a PCN case closes
for any reason.

(a) The individual must file a new application or make a
request to reenroll within the calendar month that follows the
effective closure date;

(b) The eligibility agency shall process the request as a
new application. The agency shall waive the open enrollment
period and determine whether the individual is still eligible for
PCN;

(c) Theeligibility agency shall continue eligibility through
the end of the current certification period if the agency
determines that the individual is eligible for PCN;

(d) The eligibility agency shall approve the individual for
a new certification period if the certification period has ended
when the agency determines that the individual continues to be
eligible. The individual must pay the enrollment fee timely for
the new 12-month certification period;

(e) The eligibility agency shall deny the request to reenroll
and send a notice to the individual if the agency determines that
the individual is not eligible for PCN.

(11) The eligibility agency shall determine eligibility for
PCN if a Medicaid-eligible recipient reports a change during a
PCN enrollment month that makes the recipient ineligible for
Medicaid or causes a spenddown. The effective date of
enrollment for PCN is the day after the Medicaid case closes if
the agency determines that the recipient is eligible for PCN and
the recipient pays the enrollment fee timely.

(12) If a PCN case closes for any reason, other than to
become covered by another Medicaid or UPP program, and
remains closed for one or more calendar months, the individual
must submit a new application to the eligibility agency during
an enrollment period to reapply. The individual must meet all
the requirements of a new applicant including paying a new
enrollment fee.

(13) Ifa PCN case closes because the enrollee is eligible
for another Medicaid program or UPP, the individual may
request to reenroll in PCN if there is no break in coverage
between the programs, even if the eligibility agency ends open
enrollment under Subsection R414-310-16(2).



UAC (As of October 1, 2012)

Printed: October 22, 2012

Page 133

(a) Ifthe individual's 12-month PCN certification period,
or 12-month UPP certification period, has not ended, the
individual may reenroll for the rest of that certification period.
The individual is not required to complete a new application or
have a new income eligibility determination. The individual
must continue to meet the criteria defined in Section R414-310-
7. The individual is not required to pay a new enrollment fee for
the months remaining in the certification period.

(b) If the 12-month certification period from the earlier
enrollment has ended and the individual is moving from
Medicaid to PCN, the individual may still reenroll in PCN. The
individual must meet eligibility and income guidelines, and pay
anew enrollment fee for the new 12-month certification period.

(14) If the eligibility agency requests verification of a
reported change and the enrollee fails to return the verification,
the eligibility agency shall end eligibility effective the end of the
month in which the agency sends proper notice. The eligibility
agency shall treat the receipt of verification as a new application
ifthe enrollee returns the verification within one calendar month
after the effective closure date.

(a) The eligibility agency shall waive the open enrollment
period and continue eligibility for the rest of the certification
period if the agency determines that the enrollee is eligible for
PCN.

(b) The eligibility agency shall send a denial notice to the
enrollee if the agency determines that the enrollee is not eligible
for PCN.

(15) A change in income during the certification period
does not make the enrollee ineligible for PCN for the months
remaining in the current certification period; however, the
individual may request the eligibility agency make a Medicaid
determination of eligibility.

(a) The eligibility agency shall change coverage to
Medicaid and end PCN enrollment if the enrollee requests a
Medicaid determination of eligibility and the reported change
makes the enrollee eligible for Medicaid without cost.

(b) The enrollee may choose to remain on PCN through
the end of the certification period if the enrollee requests a
Medicaid determination of eligibility and the reported change
makes the enrollee eligible for Medicaid with a spenddown or
MWI premium.

R414-310-16. Enrollment Limitation.

(1) The eligibility agency shall limit enrollment in PCN.

(2) The eligibility agency may stop enrollment of new
individuals at any time based on availability of funds.

(3) The eligibility agency may not accept applications or
maintain waiting lists during a period that enrollment of new
individuals is stopped.

(4) If enrollment is not stopped, an individual may apply
for PCN.

(5) Anindividual who becomes ineligible for Medicaid or
CHIP, or who must pay a spenddown, poverty level, pregnant
woman asset copayment or MWI premium for Medicaid, but
who was not previously enrolled in PCN, may apply to enroll in
PCN if the eligibility agency does not stop enrollment under
Subsection R414-310-16(2). Ifthe agency stops enrollment, the
individual must wait for an open enrollment period to apply.

R414-310-17. Notice and Termination.

(1) The Department adopts 42 CFR 431.206, 431.210,
431.211, 431.213, 431.214, and 435.919, 2010 ed., which are
incorporated by reference.

(2) The eligibility agency shall notify an applicant or
enrollee in writing of the eligibility decision made on the
application or the recertification.

(3) The eligibility agency shall end an individual's
enrollment upon enrollee request or upon discovery that the
individual is no longer eligible.

The eligibility agency shall end enrollment after the 12-
month certification period. An enrollee may reenroll for a new
12-month certification period without waiting for an open
enrollment period by completing the recertification process, or
by reapplying before the last day of the month that follows the
effective closure date.

R414-310-18. Improper Medical Coverage.

(1) Improper medical coverage occurs when:

(a) an individual receives medical assistance for which the
individual is not eligible, including benefits that the individual
receives pending a fair hearing or during an undue hardship
waiver if the enrollee fails to act as required by the eligibility
agency;

(b) an individual receives a benefit or service that is not
part of the benefit package for which the individual is eligible;

(c) an individual pays too much or too little for medical
assistance benefits; or

(d) the Department pays too much or too little for medical
assistance benefits on behalf of an eligible individual.

(2) An individual who receives benefits under PCN for
which the individual is not eligible must repay the Department
for the cost of the benefits that the individual receives.

(3) An alien and the alien's sponsor are jointly liable for
benefits that an individual receives for which the individual is
not eligible.

(4) An overpayment of benefits includes all amounts paid
by the Department for medical services or other benefits on
behalf of an enrollee, or for the benefit of the enrollee during a
period in which the enrollee is not eligible to receive the
benefits.

KEY: Medicaid, primary care, covered-at-work,

demonstration
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R414. Health, Health Care Financing, Coverage and
Reimbursement Policy.

R414-320. Medicaid Health Insurance Flexibility and
Accountability Demonstration Waiver.

R414-320-1. Authority.

(1) This rule is authorized by Sections 26-1-5 and 26-18-3
and allowed under Section 1115(a) of the Social Security Act.
This rule establishes the eligibility requirements for enrollment
and the benefits enrollees receive under the Health Insurance
Flexibility and Accountability Demonstration Waiver (HIFA),
which is Utah's Premium Partnership for Health Insurance
(UPP).

R414-320-2. Definitions.

The definitions in Section 26-40-102 and Rules R414-1
and R414-301 apply to this rule. In addition, the following
definitions apply throughout this rule:

(1) "Adult" means an individual who is 19 through 64
years of age.

(2) "Best estimate" means the eligibility agency's
determination of a household's income for the upcoming
certification period based on past and current circumstances and
anticipated future changes.

(3) "Children's Health Insurance Program" or (CHIP)
means the program for medical benefits under the Utah
Children's Health Insurance Act, Title 26, Chapter 40.

(4) "Consolidated Omnibus Budget Reconciliation Act" or
(COBRA) continuation coverage is a temporary extension of
employer health insurance coverage whereby a person who loses
coverage under an employer's group health plan can remain
covered for a certain length of time. To receive reimbursement
under Utah's Premium Partnership for Health Insurance (UPP)
program, the COBRA health plan must be an UPP qualified
health plan.

(5) "Creditable Health Coverage" means any health
insurance coverage as defined in 45 CFR 146.113.

(6) "Department” means the Department of Health.

(7) "Due process month" means the month that allows time
for the enrollee to return all verification, and for the eligibility
agency to determine eligibility and notify the enrollee. The due
process month is not counted as part of the certification period.

(8) "Eligibility agency" means the Department of
Workforce Services (DWS) that determines eligibility for the
UPP program under contract with the Department.

(9) "Employer-sponsored health plan" means a health
insurance plan offered by an employer either directly or through
the Utah Health Exchange.

(10) "Enrollee" means an individual who applies for and
is found eligible for the UPP program, and is receiving UPP
benefits.

(11) "Income annualizing" means a process of determining
the average annual income of a household, based on the past
history of income and expected changes.

(12) "Income anticipating" means a process of using
current facts regarding rate of pay, number of working hours,
and expected changes to anticipate future income.

(13) "Income averaging" means a process of using a
history of past and current income and averaging it over a
determined period of time that is representative of future
income.

(14) "Open enrollment" means a period during which the
eligibility agency accepts applications for the UPP program.

(15) "Primary Care Network" or (PCN) means the program
for benefits under the Medicaid Primary Care Network
Demonstration Waiver.

(16) "Public Institution" means an institution that is the
responsibility of a governmental unit or is under the
administrative control of a governmental unit.

(17) "Review month" means the last month of the

certification period for an enrollee during which the eligibility
agency redetermines the enrollee's eligibility for a new
certification period.

(18) "UPP Qualified Health Plan" means a health plan that
meets all of the following requirements:

(a) Health plan coverage includes:

(i) physician visits;

(i1) hospital inpatient services;

(iii) pharmacy services;

(iv) well child visits; and

(v) children's immunizations.

(b) Lifetime maximum benefits must be at least
$1,000,000.

(¢) The deductible may not exceed $2,500 per individual.

(d) The plan must pay at least 70% of an inpatient stay
after the deductible.

(e) The employer contributes at least 50% of the cost of
the employee's health insurance premium when the plan is
offered directly through the employer. If the employer offers
plans through the Utah Health Exchange, the employer must
contribute at least 50% of the cost of the employee's health
insurance premium for either the employer's default plan or the
plan the employee selects. Ifthe plan is a COBRA continuation
plan, the employer does not have to contribute to the premium.

(f) The plan does not cover any abortion services; or the
plan only covers abortion services in the case where the life of
the mother would be endangered if the fetus were carried to
term or in the case of rape or incest.

(19) "Utah Health Exchange" or (UHE) means an internet
portal where Utah employers and their employees can find
information about available employer-sponsored health
insurance plans, select a plan, and enroll online.

(20) "Utah's Premium Partnership for Health Insurance"
or (UPP) means a medical assistance program that provides cash
reimbursement for all or part of the insurance premium paid by
an employee for health insurance coverage through an
employer-sponsored health insurance plan, including employer-
sponsored health plans available under UHE, or COBRA
continuation coverage that covers either the eligible employee,
the eligible spouse of the employee, dependent children, or the
family.

R414-320-3.
Responsibilities.

(1) The provisions of Section R414-301-3 apply to
applicants and enrollees of the UPP program except that
reportable changes for UPP applicants and enrollees are defined
in Subsection R414-320-3(3).

(2) Any person who meets the limitations set by the
Department may apply during an open enrollment period. The
open enrollment period may be limited to:

(a) adults with children living in the home;

(b) adults without children living in the home;

(c) adults enrolled in the PCN program;

(d) adults who were enrolled in the Medicaid program
within the last thirty days before the beginning of the open
enrollment period; or

(e) other groups designated in advance by the eligibility
agency consistent with efficient administration of the program.

(3) Anapplicant or enrollee must report certain changes to
the eligibility agency within ten calendar days of learning of the
change. The eligibility agency shall notify the applicant at the
time of application of the changes that the individual must
report. Examples of reportable changes include:

(a) An enrollee stops paying for coverage under an
employer-sponsored health plan or COBRA continuation
coverage;

(b) An enrollee changes health insurance plans;

(c) The amount of the premium that the enrollee pays for

Applicant and Enrollee Rights and
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an employer-sponsored health insurance plan or COBRA
continuation coverage changes;

(d) An enrollee begins to receive coverage under, or begins
to have access to Medicare or the Veteran's Administration
Health Care System;

(e) An enrollee leaves the household or dies;

(f) An enrollee or the household moves out of state;

(g) Change of address of an enrollee or the household; or

(h) An enrollee enters a public institution or an institution
for mental diseases.

(4) An applicant or enrollee has a right to request an
agency conference or a fair hearing as described in Sections
R414-301-5 and R414-301-6.

(5) Anenrollee must continue to pay premiums and remain
enrolled in an employer-sponsored health plan or COBRA
continuation coverage to be eligible for benefits.

(6) An eligible child may choose to enroll in his parent's
or guardian's employer-sponsored health insurance plan or
COBRA continuation coverage and receive UPP benefits, or
may choose direct coverage through CHIP. A child under the
age of 19 may enroll in an employer-sponsored health insurance
plan offered by the child's employer or COBRA continuation
coverage and UPP, or may choose direct coverage through
CHIP.

R414-320-4. General Eligibility Requirements.

(1) The provisions of Sections R414-302-1, R414-302-2,
R414-302-5, and R414-302-6 concerning United States (U.S.)
citizenship, alien status, state residency, use of social security
numbers, and applying for other benefits, apply to adult
applicants and enrollees of UPP.

(2) The provisions of Sections R382-10-6,R382-10-7,and
R382-10-9 concerning U.S. citizenship, alien status, state
residency and social security numbers apply to child applicants
and enrollees.

(3) An individual who is not a U.S. citizen or national, or
who does not meet the alien status requirements of Sections
R414-302-1 or R382-10-6 is not eligible for any services or
benefits under the UPP program.

(4) The eligibility agency may not require an applicant or
enrollee for the UPP program to provide Duty of Support
information. An adult who is eligible for Medicaid, but fails to
cooperate with Duty of Support requirements required by the
Medicaid program, may not enroll in the UPP program.

(5) An individual who must pay a spenddown, poverty
level, pregnant woman asset copayment, or MWI premium to
receive Medicaid may enroll in UPP if:

(a) the individual meets UPP program eligibility criteria;

(b) the individual elects not to receive Medicaid in the
month that the individual wishes to enroll in UPP; and

(c) the eligibility agency continues open enrollment under
the provisions of Section R414-320-16. If the agency stops
enrollment, the individual must wait for an open enrollment
period to enroll in UPP.

R414-320-5. Verification and Information Exchange.

(1) Anapplicant and enrollee must provide verification of
eligibility factors as requested by the eligibility agency and in
accordance with the provisions of Section R414-308-4.

(2) The Department and the eligibility agency may release
information concerning an applicant or enrollee and his
household to other state and federal agencies to determine
eligibility for other public assistance programs.

(3) The eligibility agency shall safeguard information
about applicants and enrollees to comply with the provisions of
Section R414-301-4.

R414-320-6. Residents of Institutions.
(1) Residents of public institutions are not eligible for the

UPP program.

(2) A child under the age of 18 is not a resident of an
institution if the child is living temporarily in the institution
while arrangements are being made for other placement.

(3) A child who resides in a temporary shelter for a limited
period of time is not a resident of an institution.

R414-320-7. Creditable Health Coverage.

(1) The Department adopts 42 CFR 433.138(b), 2010 ed.,
which is incorporated by reference.

(2) An applicant who is covered under a group health plan
or other creditable health insurance coverage, as defined in 29
CFR 2590.701-4, 2010 ed., is not eligible for enrollment.

(3) An applicant who is covered by COBRA continuation
coverage may be eligible for UPP enrollment.

(4) Theeligibility agency determines UPP eligibility for an
individual who has access to but has not yet enrolled in
employer-sponsored health insurance coverage who meets the
requirements of Subsection R414-320-2(14) as follows:

(a) If the individual's cost for the employer-sponsored
coverage offered by the employer directly, or for the employer's
default plan offered through UHE, is less than 5% of the
household's countable gross income, the individual is not
eligible for the UPP program.

(b) If the individual's cost for the employer-sponsored
coverage offered by the employer directly, or for the employer's
default plan offered through UHE, equals or exceeds 5% of the
household's countable gross income, the individual may enroll
in UPP.

(c) For adults, if the individual's cost for the employer-
sponsored coverage offered by the employer directly, or for the
employer's default plan offered through UHE, exceeds 15% of
the household's countable gross income, the adult may choose
to enroll in UPP or may choose direct coverage through PCN if
PCN enrollment continues under the provisions of Section
R414-310-16.

(d) If the cost to enroll a child in the employer-sponsored
coverage offered by the employer directly, or the employer's
default plan offered through UHE, is greater than or equal to 5%
of the household's countable gross income, a child may choose
enrollment in the employer-sponsored health plan and UPP or
direct coverage through CHIP.

(e) The cost of coverage includes a deductible if the
employer-sponsored plan has a deductible that must be met
before it will pay any claims. For a spouse or dependent child,
if the employee must be enrolled to enroll the spouse or
dependent child, the cost of coverage includes the cost to enroll
the employee and the spouse or dependent child.

(5) An eligible individual who has access to or who is
enrolled in a COBRA plan may choose to enroll in UPP and the
COBRA plan if the individual's cost for the COBRA plan
exceeds 5% of the household's gross countable income and the
plan meets the criteria to be an UPP qualified health plan as
defined in R414-320-2(16).

(6) An individual who is covered under Medicare Part A
or Part B, or who could enroll in Medicare Part B coverage, is
not eligible for UPP enrollment, even if the individual must wait
for a Medicare open enrollment period to apply for Medicare
benefits.

(7) An individual who is enrolled in the Veteran's
Administration (VA) Health Care System is not eligible for UPP
enrollment. An individual who is eligible to enroll in the VA
Health Care System, but who has not yet enrolled, may be
eligible for the UPP program while waiting for enrollment in the
VA Health Care System to become effective. To be eligible
during this waiting period, the individual must initiate the
process to enroll in the VA Health Care System. Eligibility for
the UPP program ends once the individual's coverage in the VA
Health Care System begins.
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(8) An individual who voluntarily terminates health
insurance coverage is ineligible to enroll in UPP for 90 days
after the earlier insurance ends.

(a) For an individual to enroll in UPP, the 90-day
ineligibility period must expire by the earlier of:

(i) the end of the open enrollment period during which the
individual applies for UPP; or

(ii) the end of the month which follows the month that the
individual applies for UPP if the open enrollment period
continues.

(b) If the 90-day ineligibility period does not end by the
earlier of those two dates, the eligibility agency shall deny the
application.

(c) An effective date of enrollment can only occur after the
90-day ineligibility period.

(9) An applicant, applicant's spouse, or dependent child
may be eligible for enrollment in UPP without a 90-day
ineligibility period if that person discontinues coverage under a
COBRA plan, the Utah Comprehensive Health Insurance Pool,
or involuntarily discontinues coverage under an employer-
sponsored health plan.

(a) An individual is eligible to enroll in UPP if the
individual's prior health insurance coverage expires before the
end of the calendar month that follows the month in which he
applies for UPP, and the individual has access to another
employer-sponsored health insurance plan that meets the criteria
of an UPP qualified health plan.

(b) The UPP enrollment date must be after the prior health
insurance coverage ends.

(10) An applicant, applicant's spouse, or dependent child
can be eligible for the UPP program if his earlier insurance
ended more than 90 days before the application date.

(11) An eligible individual with access to an employer-
sponsored health plan who also has creditable health coverage
operated or financed by Indian Health Services may enroll in the
UPP program to receive reimbursement for his employer-
sponsored health plan.

(12) The individual must enroll in an UPP qualified health
plan either with an employer-sponsored health plan or a
COBRA continuation health plan within 30 days of the date of
the approval notice to enroll in UPP.

(13) Individuals must report at application and review
whether each individual for whom enrollment is being requested
has access to or is covered by a group health plan or other
creditable health insurance coverage. This includes coverage
that may be available through an employer or a spouse's or
parent's employer, Medicare Part A or B, the VA Health Care
System, or COBRA continuation coverage.

(14) The eligibility agency shall deny an application or
review if the applicant or enrollee fails to respond to questions
about health insurance coverage for any individual that the
household seeks to enroll or recertify.

R414-320-8. Household Composition.

(1) The following individuals are included in the
household when determining household size for the purpose of
computing financial eligibility for the UPP program:

(a) The individual,

(b) The individual's spouse living with the individual,

(c) All children of the individual or the individual's spouse
who are under age 19 and living with the individual; and

(d) An unborn child if the individual is pregnant, or if the
applicant's legal spouse who lives in the home is pregnant.

(2) The eligibility agency shall determine household
composition for an eligible child in accordance with Subsection
R382-10-11(1).

(3) A household member who is temporarily absent for
schooling, training, employment, medical treatment or military
service, or who will return home to live within 30 days from the

date of application is considered part of the household.

(4) Any household member who is defined in Subsection
R414-320-8(1) or Subsection R414-320-8(2) who is nota U.S.
citizen or national, or who is not a qualified resident alien is
included in the household size. The eligibility agency shall
count that individual's income the same way that it counts the
income of'a U.S. citizen, national, or a qualified resident alien.

R414-320-9. Age Requirement.

(1) An individual must be under age 65 to be eligible for
UPP and must enroll in the UPP program before he turns 65
years of age.

(2) The eligibility agency shall deny eligibility if it does
not receive an application before an individual turns 65 years of
age.

R414-320-10. Income Provisions.

(1) For an individual to be eligible to enroll, gross
countable household income must be equal to or less than 200%
of'the federal non-farm poverty guideline for a household of the
same size.

(2) All gross income, earned and unearned, received by the
individual and the individual's spouse is counted toward
household income, unless this section specifically describes a
different treatment of the income. The eligibility agency shall
use the countable gross income of parents who live with a child
to determine the child's eligibility. The agency may not count
any income that it excludes under Section R414-320-10.

(3) Any income in a trust that a household member
receives becomes the income of the individual for whom it is
received. The income is countable if the eligibility agency
counts that individual's income to determine eligibility.

(4) The eligibility agency shall count as income payments
that a household member receives from the Family Employment
program, Working Toward Employment program, or from
refugee cash assistance or adoption support services as
authorized under Title 35A, Chapter 3, Employment Support
Act.

(5) The eligibility agency shall count rental income. The
eligibility agency may deduct the following expenses:

(a) Taxes and attorney fees needed to make the income
available;

(b) Upkeep and repair costs necessary to maintain the
current value of the property;

(c) Utility costs only if they are paid by the owner; and

(d) Interest only on a loan or mortgage secured by the
rental property.

(6) The eligibility agency shall count as income cash
contributions from non-household members unless the parties
sign a written agreement to repay the funds.

(7) The eligibility agency shall count as income the
interest earned from payments under a sales contract or a loan
agreement to the extent that the individual continues to receive
these payments during the certification period.

(8) The eligibility agency shall count as income needs-
based veteran's pensions. Nevertheless, the agency counts only
the portion of a Veteran's Administration check to which the
individual is legally entitled. Any portion of the payment for
another family member counts solely as that family member's
income.

(9) The eligibility agency shall count solely as the child's
income the child support payments that a parent receives for a
dependent child when that child lives in the home.

(10) The eligibility agency may only count in-kind income
when a non-household member provides goods or services to an
individual in exchange for services that the individual performs.

(11) The eligibility agency shall count as income
supplemental security income and state supplemental payments.

(12) The eligibility agency may not count income that is
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excluded under 20 CFR 416 Subpart K, Appendix, 2010 edition,
which is incorporated by reference.

(13) The eligibility agency may not count as income
payments that are prohibited under other federal laws from
being counted to determine eligibility for federally-funded
medical assistance programs.

(14) The eligibility agency may not count as income death
benefits to the extent that the funds are spent on the deceased
person's burial or last illness.

(15) The eligibility agency may not count as income a
bona fide loan that an individual contracts in good faith and
endorses in writing to repay.

(16) The eligibility agency may not count as income child
care assistance under Title XX.

(17) The eligibility agency may not count as income
reimbursements of Medicare premiums that an individual
receives from the Social Security Administration.

(18) The eligibility agency may only count earned and
unearned income of an eligible child who is under 19 years of
age when the child is the head of the household. When the
applicant or enrollee's spouse is under the age of 19, the agency
may only count the spouse's earned and unearned income when
the spouse under the age of 19 is the head of the household.
The eligibility agency shall count income of a spouse over age
19.

(19) The eligibility agency may not count as income
educational income, such as educational loans, grants,
scholarships, and work-study programs. The individual must
verify enrollment in an educational program.

(20) The eligibility agency may not count reimbursements
for employee work expenses incurred by an individual.

(21) The eligibility agency may not count the value of food
stamp assistance.

(22) The eligibility agency may not count income paid by
the U.S. Census Bureau to a temporary census taker to prepare
for and conduct the census.

R414-320-11. Budgeting.

(1) Subject to the limitations in Subsection R414-320-
10(19), the eligibility agency shall count the gross income of the
individual and the individual's spouse, or of an eligible child's
parents to determine the eligibility of the applicant or enrollee,
unless the income is excluded under this rule. The eligibility
agency shall deduct from the gross income only those expenses
that are required to make income available to the individual.

(2) The eligibility agency determines monthly income by
taking into account the months of pay where an individual
receives a fifth paycheck when paid weekly, or a third paycheck
when paid every other week. The eligibility agency multiplies
the weekly amount by 4.3 to obtain a monthly amount. The
eligibility agency multiplies income paid biweekly by 2.15 to
obtain a monthly amount.

(3) The eligibility agency determines an individual's
eligibility prospectively for the upcoming certification period at
the time of application and at each review for continuing
eligibility. The eligibility agency determines prospective
eligibility by using the best estimate of the household's average
monthly income that is expected to be received or made
available to the household during the upcoming certification
period. The eligibility agency prorates income that is received
less often than monthly over the certification period to
determine an average monthly income. The eligibility agency
may request earlier years' tax returns as well as current income
information to determine a household's income.

(4) Methods of determining the best estimate are income
averaging, income anticipating, and income annualizing. The
eligibility agency may use a combination of methods to obtain
the best estimate. The best estimate may be a monthly amount
that the household expects to receive each month of the

certification period, or an annual amount that is prorated over
the certification period. The eligibility agency may use different
methods for different types of income that a household receives.

(5) The eligibility agency determines farm and self-
employment income by using the individual's most recent tax
return forms. If tax returns are not available, or are not
reflective of the individual's current farm or self-employment
income, the eligibility agency may request income information
from the most recent period that the individual had farm or self-
employment income. The eligibility agency deducts 40% of the
gross income as a deduction for business expenses to determine
the countable income of the individual. For individuals who
have business expenses greater than 40%, the eligibility agency
may exclude more than 40% if the individual can demonstrate
that the actual expenses were greater than 40%. The eligibility
agency deducts the same expenses from gross income that the
Internal Revenue Service allows as self-employment expenses.

(6) The eligibility agency may annualize income for any
household and specifically for households that have self-
employment income, receive income sporadically under contract
or commission agreements, or receive income at irregular
intervals throughout the year.

(7) The eligibility agency may request additional
information and verification about how a household is meeting
expenses if the average household income appears to be
insufficient to meet the household's living expenses.

R414-320-12. Assets.
There is no asset test for eligibility in the UPP program.

R414-320-13. Application Procedure.

(1) The Department adopts 42 CFR 435.907 and 435.908,
2010 ed., which are incorporated by reference.

(2) The applicant must complete and sign a written
application or complete an application on-line to enroll in the
UPP program. The provisions of Section R414-308-3 apply to
applicants of the UPP program.

(3) The eligibility agency shall reinstate an UPP case
without requiring a new application if the case closes in error.

(4) An applicant may withdraw an application any time
before the eligibility agency completes an eligibility decision on
the application.

(5) Ifan eligible household requests enrollment for a new
household member, the application date for the new household
member is the date of the request. A new application form is
not required. However, the household shall provide the
information necessary to determine eligibility for the new
member, including information about access to creditable health
insurance.

(a) The effective date of enrollment in UPP for the new
household is defined in Section R414-320-15. Coverage
continues through the end of the certification period.

(b) The eligibility agency may not require a new income
test to add the new household member for the months remaining
in the certification period.

(c) A household may add a new member only during an
open enrollment period under Section R414-320-16. A child is
not subject to the open enrollment period.

(d) The eligibility agency shall consider income of the new
member at the next scheduled review.

R414-320-14. Eligibility Decisions and Eligibility Reviews.

(1) The Department adopts 42 CFR 435.911 and 435.912,
2010 ed., which are incorporated by reference.

(2) When an individual applies for UPP, the eligibility
agency shall determine whether the individual is eligible for
Medicaid.

(a) An individual who qualifies for Medicaid without
paying a spenddown, a poverty level, pregnant woman asset
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copayment, or an MWI premium cannot enroll in the UPP
program. If'the individual appears to qualify for Medicaid, but
additional information is required to determine eligibility for
Medicaid, the applicant must provide additional information
requested by the eligibility worker. The eligibility agency shall
deny the application if the individual does not provide the
requested information.

(b) If the individual must pay a spenddown, a poverty-
level, pregnant woman asset copayment or an MWI premium to
qualify for Medicaid, the individual may choose to enroll in the
employer-sponsored health insurance and the UPP program.
The individual may enroll in UPP only during an open
enrollment period, except that a child is not subject to an open
enrollment period, and must meet all the eligibility criteria.

(c) At each review for UPP reenrollment, the eligibility
agency shall decide whether the enrollee is eligible for
Medicaid. If the individual qualifies for Medicaid without a
spenddown, a poverty-level, pregnant woman asset copayment
or an MWI premium, the individual cannot reenroll in the UPP
program. Ifthe individual appears to qualify for Medicaid, the
applicant must provide additional information requested by the
eligibility worker. The eligibility agency shall deny the review
if the individual does not provide the requested information.

(3) To enroll in UPP, the individual must meet enrollment
criteria during an open enrollment period under the provisions
of Section R414-320-16, except that a child is not subject to
open enrollments.

(4) The eligibility agency shall complete a determination
of eligibility or ineligibility for each application unless:

(a) the applicant voluntarily withdraws the application and
the eligibility agency sends a notice to the applicant to confirm
the withdrawal;

(b) the applicant dies;

(c) the applicant cannot be located; or

(d) the applicant does not respond to requests for
information within the 30-day application period or by the
verification due date, if that date is later.

(5) The eligibility agency shall complete a periodic review
of an enrollee's eligibility for medical assistance at least once
every 12 months. The periodic review is a review of eligibility
factors that may be subject to change. The eligibility agency
uses available, reliable sources to gather necessary information
to complete the review.

(6) The eligibility agency may ask the enrollee to respond
to a request to complete the review process. The eligibility
agency shall end the enrollee's eligibility effective at the end of
the review month if the enrollee fails to respond to the request.
The eligibility agency shall treat a response from the enrollee to
complete the review or reapply as a new application if the
enrollee responds to the review request or reapplies by the end
of the month immediately following the review month. The
application processing period applies for this new request for
coverage.

(a) The eligibility agency may ask the enrollee for
verification to redetermine eligibility.

(b) Uponreceiving verification, the eligibility agency shall
redetermine eligibility and notify the enrollee. The agency shall
send a denial notice to the enrollee if the enrollee fails to return
verification within the application processing period or if the
agency determines that the enrollee is ineligible.

(c) The eligibility agency may not continue eligibility
while it makes a new eligibility determination.

(d) The eligibility agency shall waive the open enrollment
period requirement and the requirement found at Subsection
R414-320-7(2) if the enrollee completes the review process or
reapplies in the calendar month immediately following the
effective closure date.

(e) The new certification period begins the day after the
closure date if the enrollee becomes eligible.

(7) The eligibility agency may request verification from
the enrollee ifthe enrollee responds to the review request during
the review month.

(a) The eligibility agency shall send a written request for
the necessary verification.

(b) The enrollee has at least ten calendar days from the
notice date to provide the requested verification to the eligibility
agency.

(8) The eligibility agency shall determine eligibility and
notify the enrollee of its decision if the enrollee responds to the
review request on time and provides all verification by the
verification due date.

(a) The eligibility agency shall send proper notice of an
adverse decision when the decision affects eligibility for the
month that follows the review month.

(b) The eligibility agency shall extend eligibility to the due
process month when the agency does not send proper notice of
an adverse change. The eligibility agency shall send proper
notice of the adverse decision that becomes effective the first of
the month after the due process month.

(9) The eligibility agency shall extend eligibility to the due
process month if the enrollee responds to the review request
during the review month and the verification due date is during
the due process month. The enrollee must provide all
verification by the verification due date.

(a) The eligibility agency shall determine eligibility and
send proper notice of'its decision when the enrollee provides all
requested verification by the verification due date.

(b) The eligibility agency shall end eligibility effective the
end of the month in which it sends proper notice of the closure
date ifthe enrollee does not provide all requested verification by
the verification due date.

(c) The eligibility agency shall treat the date that it
receives all verification as a new application date if the enrollee
returns all verification after the verification due date and before
the effective closure date. The agency shall determine the
enrollee's eligibility and notify the enrollee.

(d) The eligibility agency shall waive the open enrollment
period during the due process month, and for a reapplication
received before the effective closure date. The eligibility agency
also waives the requirement found at Subsection R414-320-7(2)
if the enrollee completes the review or reapplies before the
effective closure date.

(e) The eligibility agency may not continue eligibility
while it makes an eligibility determination. If the agency
determines that an enrollee is eligible, the new certification date
for the application is the day after the effective closure date.

(10) The eligibility agency shall provide ten-day notice of
a case closure if the agency determines that the enrollee is
ineligible or if the enrollee fails to provide verification by the
verification due date.

(11)  The eligibility agency shall waive the open
enrollment period and the requirement found at Subsection
R414-320-7(2) if an enrollee reapplies in the calendar month
immediately following the effective closure date.

(12) The enrollee must reapply if the case closes for one
or more calendar months and must meet all eligibility criteria.

R414-320-15.  Effective Date of Enrollment, Change
Reporting and Enrollment Period.

(1) Subject to Sections R414-320-7, R414-320-9 and
R414-320-16 and the limitations in Section R414-306-6, the
effective date of enrollment in the UPP program is the first day
of'the application month. An individual who is approved for the
UPP program must enroll in the employer-sponsored health plan
or COBRA continuation coverage within 30 days of receiving
an approval notice from the eligibility agency. Eligibility for
UPP is a qualifying event and employers must allow the
individual to enroll in the health insurance plan upon approval.
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(2) The Department may not reimburse the enrollee for
premiums before the effective date of enrollment and not before
the month in which the enrollee pays a health insurance or
COBRA premium that the enrollee verifies to the eligibility
agency.

(3) If the applicant does not enroll in the employer-
sponsored health insurance or COBRA continuation coverage
that meets the requirements of Subsection R414-320-2(14)
within 30 days of the date that the eligibility agency sends the
UPP approval notice, DWS shall deny the application. The
individual may reapply during another open enrollment period,
except that a child is not subject to the open enrollment period.

(4) The effective date of enrollment for a newborn or
newly adopted child is the date of birth or the date that the child
is placed for adoption if the newborn or newly adopted child is
enrolled in the employer-sponsored health insurance or COBRA
continuation coverage and the family requests UPP coverage
within 30 days of the birth or placement for adoption. If the
family makes the request after 30 days of the birth or placement
for adoption, enrollment becomes effective on the first day of
the month in which the date of report occurs.

(a) The requirement found at Subsection R414-320-7(2)
does not apply if the request for UPP enrollment occurs during
such 30 days.

(b) Ifthe request for UPP enrollment is made more than 30
days after the date of birth or date of placement for adoption, the
child must meet the requirements of Section R414-320-7.

(5) An enrollee may request to add a spouse to UPP
coverage during the certification period.

(a) Ifthe spouse had previous UPP coverage, but became
eligible for Medicaid or PCN, the enrollee may add the spouse
to UPP without waiting for an open enrollment period.
Eligibility for the spouse becomes effective the month after
coverage for Medicaid or PCN ends if there is no break in
coverage. A spouse moving back to UPP from Medicaid may
reenroll in UPP even if the spouse is enrolled in the employer-
sponsored health insurance at the time of request and there is no
break in coverage between Medicaid and UPP.

(b) Ifthe spouse did not have previous UPP coverage, but
is moving directly from PCN to UPP coverage, the effective date
of enrollment is the first day of the month after PCN ends. The
spouse does not have to wait for an open enrollment period. If
the spouse is not moving directly from PCN to UPP coverage,
the spouse may enroll in UPP during an open enrollment period.
The eligibility agency shall determine the effective date of
enrollment in accordance with Subsection R414-320-15(1).

(6) An enrollee may request to add a dependent child to
UPP coverage during the certification period.

(a) If the child had previous UPP coverage, but became
eligible for Medicaid or CHIP, the effective date of enrollment
is the first day of the month after Medicaid or CHIP ends if there
is no break in coverage.

(b) If the child is not moving from another medical
assistance program to UPP, the eligibility agency shall
determine the effective date of enrollment in accordance with
Subsection R414-320-15(1).

(c) Ifthe child is a newborn or has recently been placed for
adoption with the enrollee, the provision in Subsection R414-
320-15(4) applies.

(7) The effective date of reenrollment in UPP after the
eligibility agency completes the periodic eligibility review, is the
first day of the month after the review month, or the first day
after the due process month. The eligibility agency shall
complete the review as described in Subsection R414-320-14(8)
or (9), and the enrollee must continue to meet eligibility criteria.

(8) An individual who becomes eligible for UPP is
enrolled for a 12-month certification period that begins with the
first month of eligibility. If the enrollee completes the review
process and continues to be eligible, the recertification period

continues for an additional 12 months, except that the eligibility
agency may not count a due process month associated with a
review in the new 12-month recertification period.

(9) The eligibility agency shall end eligibility before the
end of a 12-month certification period for any of the following
reasons:

(a) The individual turns 65 years of age;

(b) An enrolled child turns 19 years of age;

(c) The individual becomes entitled to receive Medicare;

(d) The individual becomes covered by VA Health
Insurance, or fails to apply for VA health system coverage when
potentially eligible;

(e) The individual dies;

(f) The individual moves out of state or cannot be located;
or

(g) The individual enters a public institution or an
Institution for Mental Disease.

(10) The eligibility agency shall end eligibility if an adult
enrollee discontinues enrollment in employer-sponsored
insurance or COBRA continuation coverage.

(a) The enrollee may switch to the PCN program for the
rest of the certification period if the enrollee discontinues
enrollment in employer-sponsored insurance involuntarily and
does not enroll in COBRA continuation coverage, or if the
individual discontinues COBRA coverage voluntarily or
involuntarily. The individual must meet the PCN income test.

(b) The enrollee must notify the eligibility agency within
ten calendar days after the enrollee's insurance coverage ends to
be eligible to switch to PCN outside of an open enrollment
period.

(c) The eligibility agency shall complete a new eligibility
determination and the individual must pay a PCN enrollment fee
for the new 12-month certification period if the change occurs
in the last month of the UPP certification period.

(11)  When the enrollee reports other changes, the
eligibility agency shall determine the effect of the change and
make the appropriate change in the enrollee's eligibility. The
eligibility agency shall send proper notice of changes in
eligibility. The agency may end eligibility if the enrollee fails
to report changes within ten calendar days. Other changes that
may affect eligibility or benefits occur when:

(a) an enrollee changes health insurance plans or has a
COBRA qualifying event; or

(b) the amount of the premium changes that the enrollee
pays for an employer-sponsored health insurance plan or
COBRA continuation coverage.

(12) An enrollee who fails to report changes or return
verification timely must repay any overpayment of benefits for
which the enrollee is not eligible to receive.

(13) A child enrolled in UPP may discontinue employer-
sponsored health insurance or COBRA continuation coverage
and UPP, and move to direct coverage under CHIP at any time
during the certification period without any ineligibility period.

(14) An individual who is enrolled in PCN or CHIP and
who enrolls in an employer-sponsored health plan or COBRA
continuation coverage may switch to the UPP program. The
individual must report to the eligibility agency within ten
calendar days of signing up for an employer-sponsored plan or
COBRA continuation coverage, or within ten days after
coverage begins, whichever is later.

(a) The eligibility agency shall add the individual for the
rest of the certification period if the household has an open UPP
case.

(b) The eligibility agency shall approve a new 12-month
certification period if the household does not have an open UPP
or PCN case. Ifthe household has an open PCN case, eligibility
under UPP continues through the end of the PCN certification
period.

(15) If an UPP case closes for any reason, other than to
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become covered by another Medicaid program, PCN or CHIP,
and remains closed for one or more calendar months, the
individual must submit a new application to the eligibility
agency during an open enrollment period to reapply, except that
a child is not subject to the open enrollment period. The
individual must meet all the requirements of a new applicant.

(16) If an UPP case closes because the enrollee is eligible
for another Medicaid program, PCN or CHIP, the individual
may reenroll in UPP if there is no break in coverage between the
programs, even when the eligibility agency stops enrollment
under Subsection R414-320-16(2).

(a) The individual may reenroll during the current 12-
month certification period for UPP, PCN or CHIP. The
eligibility agency may not require the individual to complete a
new application or have a new income eligibility determination.

(b) The individual may still reenroll in UPP if the previous
12-month certification period has ended and the individual is
moving from Medicaid. The individual must meet eligibility
and income guidelines for the new certification period.

(c) Ifthere is a break in coverage of one or more calendar
months between programs, the individual must reapply during
an open enrollment period, except that a child is not subject to
the open enrollment period.

(d) If the individual reapplies in the month immediately
following the closure, the eligibility agency waives the open
enrollment period and the provision in Subsection R414-320-
7(2). The individual must meet all other UPP requirements.

(17) The eligibility agency shall end eligibility effective at
the end of the month in which the agency sends proper notice if
the agency requests verification of a reported change and the
enrollee fails to return the verification. The eligibility agency
shall treat the verification as a new application if the enrollee
returns the verification within one calendar month after the
effective closure date. The eligibility agency shall waive the
open enrollment period, and if the enrollee is eligible, continue
eligibility for the rest of the certification period. The eligibility
agency shall send a denial notice to the enrollee if the enrollee
is ineligible.

(18) An enrollee may request a Medicaid determination of
eligibility when there is a change of income during the
certification period.

(a) The eligibility agency shall end UPP enrollment and
change the enrollee's coverage to Medicaid if the enrollee asks
for aMedicaid determination and the reported change makes the
enrollee eligible for Medicaid without cost.

(b) If the enrollee asks for a Medicaid determination and
the reported change makes the enrollee eligible for Medicaid
with a spenddown, MWI premium or a poverty level, pregnant
woman asset copayment, the enrollee may choose to remain on
UPP.

R414-320-16. Open Enrollment Period.

(1) The eligibility agency accepts applications for
enrollment at times when sufficient funding is available to
justify enrollment of more individuals. The eligibility agency
limits the number it enrolls according to the funds available for
the program.

(2) The eligibility agency may stop enrollment of new
individuals at any time based on availability of funds.

(3) The eligibility agency may not accept applications or
maintain waiting lists during a period that it stops enrollment of
new individuals.

(4) A child is not subject to the open enrollment
requirement to enroll in UPP.

R414-320-17. Notice and Termination.

(1) The eligibility agency shall notify an applicant or
enrollee in writing of the eligibility decision made on the
application or the recertification.

(2) The eligibility agency shall end an individual's
enrollment upon enrollee request or upon discovery that the
individual is no longer eligible.

(3) The eligibility agency shall end an individual's
enrollment if the individual fails to complete the periodic review
process on time.

(4) The eligibility agency shall notify an enrollee in
writing at least ten days before taking a proposed action
adversely affecting the enrollee's eligibility. The notice must
include:

(a) the action to be taken;

(b) the reason for the action;

(c) theregulations or policy that support an adverse action;

(d) the applicant's or enrollee's right to a hearing;

(e) how an applicant or enrollee may request a hearing;
and

(f) the applicant or enrollee's right to represent himself, or
use legal counsel, a friend, relative, or other spokesperson.

(5) The eligibility agency need not give ten-day notice of
termination if:

(a) the enrollee is deceased;

(b) the enrollee moves out-of-state and is not expected to
return; or

(c) the enrollee enters a public institution or institution for
mental disease.

R414-320-18. Improper Medical Coverage.

(1) Improper medical coverage occurs when:

(a) anindividual receives medical assistance for which the
individual is not eligible, including benefits that an individual
receives pending a fair hearing or during an undue hardship
waiver if the enrollee fails to act as required by the eligibility
agency;

(b) an individual receives a benefit or service that is not
part of the benefit package for which the individual is eligible;

(¢) an individual pays too much or too little for medical
assistance benefits; or

(d) the Department pays too much or too little for medical
assistance benefits on behalf of an eligible individual.

(2) An individual who receives benefits under the UPP
program for which the individual is not eligible must repay the
Department for the cost of the benefits that he receives.

(3) An overpayment of benefits includes all amounts paid
by the Department for medical services or other benefits on
behalf of an enrollee or for the benefit of the enrollee during a
period that the enrollee is not eligible to receive the benefits.

R414-320-19. Benefits.

(1) The UPP program shall provide cash reimbursement to
enrollees.

(2) The reimbursement may not exceed the amount that the
enrollee pays toward the cost of the employer-sponsored health
plan, employer-sponsored plans selected through UHE, or
COBRA continuation coverage.

(3) The UPP program may reimburse an adult up to $150
each month.

(4) The UPP program may reimburse a child up to $120
each month for medical coverage. The UPP program will pay
the child an additional $20 if the child elects to enroll in
employer-sponsored dental coverage.

(a) When the employer-sponsored insurance does not
include dental benefits, a child may receive cash reimbursement
up to $120 for the medical insurance cost and may receive
dental-only benefits through CHIP.

(b) When the employer also offers employer-sponsored
dental coverage, the applicant may choose to enroll a child in
the employer-sponsored dental coverage, in which case, the
UPP program will pay the child an additional $20. The enrollee
may also choose to only enroll the child in the employer-
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sponsored health insurance and UPP, and not enroll the child in
the employer-sponsored dental coverage, in which case the child
may receive dental-only benefits through CHIP.

KEY: CHIP, Medicaid, PCN, UPP
October 1, 2012 26-18-3
Notice of Continuation October 13, 2011 26-1-5
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R414. Health, Health Care Financing, Coverage and
Reimbursement Policy.
R414-509. Medicaid Autism Waiver Open Enrollment
Process.
R414-509-1. Introduction and Authority.

(1) This rule defines the open enrollment process to enroll
individuals in the Medicaid Autism Waiver program.

(2) This rule is authorized by Section 26-18-407. Waiver
services are optional and provided in accordance with 42 CFR
440.225.

R414-509-2. Definitions.

(1) "Attrition" means the act of a waiver recipient leaving
the waiver for any reason. Examples include the recipient
moving out of state or the recipient turning six years of age.

(2) "Geographical Region" means a county or counties that
are identified as belonging to one of the twelve Utah local health
department districts.

(3) "Department" means the Department of Health.

(4) "Open enrollment" means the period during which the
Department accepts waiver applications.

(5) "Opening" means the availability for an individual to
participate in the Medicaid Autism Waiver program.

(6) "Waiver Operating Agency" means the Department of
Human Services, which contracts with the Department of Health
to implement defined waiver operations.

R414-509-3. Open Enrollment Eligibility Requirements.

To participate in the open enrollment process, the
individual must meet the following eligibility requirements:

(1) The individual must have a diagnosis of an autism
spectrum disorder from a licensed clinician. Diagnosis must be
rendered by a clinician who is authorized under the scope of
their licensure;

(2) On the final day of the open enrollment period, the
individual must:

(a) have had his or her second birthday; and

(b) be no older than five years and six months of age; and

(3) The individual must meet the financial eligibility
requirement defined in the Medicaid Autism Waiver program.

R414-509-4. Open Enrollment Periods.

The Department will determine when open enrollment
periods are held and for what duration based on the availability
of funds for the Medicaid Autism Waiver program.

R414-509-5. Open Enrollment Procedures.

(1) The Department accepts the following means of
application during open enrollment periods:

(a) Online application, with a time and date stamp
confirming that the application was received within the open
enrollment period;

(b) Facsimile, with a time and date stamp confirming that
the application was received within the open enrollment period,
and

(¢) Mail, with the postmark on applications dated no
sooner than the first day of the open enrollment period and no
later than the last day of the open enrollment period.

(2) The number of individuals who may enroll in the
waiver program during an open enrollment period is based on
the availability of funds.

(3) The Department enrolls all individuals who meet the
requirements of Section R414-509-3 if the number of
applications does not exceed the number of available openings
when the open enrollment period ends.

(4) If the number of applications exceeds the number of
available waiver openings, then the Department shall:

(a) Compile all applications that it receives during the
open enrollment period;

(b) Assign each application a random number;

(c) Create lists of randomly numbered applications by
assigned geographical region;

(d) Assure that rural and underserved regions of the state
are represented. The Department assigns waiver openings by
geographic regions as follows:

(i) The Department allocates openings to each
geographical region based on the percentage of population of
the State's population that resides within the geographical
region. The Department obtains population information from
the most recent United States Census Report;

(i) ifinsufficient applications are present in a geographic
region to fill all existing openings, the Department distributes
the remaining waiver openings to an adjacent geographical
region;

(e) Begin at the top of the randomized list and match the
number of available geographical openings with the same
number of applications;

(i) If a selected applicant does not meet the eligibility
criteria described in Section R414-509-3, the Department
selects the next application on the randomized list;

(f) Enroll the selected individuals into waiver services.

R414-509-6. Procedures for Filling Openings Created by
Attrition.

Attrition is ongoing in the Medicaid Autism Waiver
program because the waiver serves a child only through the end
of the month in which the child turns six years of age.

(1) To fill waiver openings due to attrition outside of open
enrollment periods, the Department develops an applicant pool.

(a) The Department determines the number of applicants
available in the applicant pool for each geographical region by
using the process described in Subsection R414-509-5(4)(d)(i)
to determine the number of waiver openings and factoring that
number by four;

(b) The Department requires the Waiver Operating Agency
to inform the Department of all waiver openings within ten
business days;

(c) The Department identifies the geographical region
where each opening occurs;

(d) The Department identifies the next randomly numbered
application available within that geographical region;

(e) The Department matches the randomly numbered
application to the applicant name, and based on the applicant's
age, evaluates whether the applicant continues to be eligible for
the waiver.

(i) To be eligible for waiver enrollment on the date of
identification, the applicant may not exceed five years and six
months of age;

(ii) If the applicant is not eligible for waiver enrollment
based on Subsection R414-509-6(1)(e)(i), the Department
identifies the next randomly numbered application available
within the geographical region until the Department can identify
an eligible applicant.

(2) When the Department determines an open enrollment
period is going to occur, it may suspend filling openings that
arise through attrition.

KEY: Medicaid
October 1, 2012 26-1-5

26-18-3
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R432. Health, Family Health and Preparedness, Licensing.
R432-270. Assisted Living Facilities.
R432-270-1. Legal Authority.

This rule is adopted pursuant to Title 26, Chapter 21.

R432-270-2. Purpose.

This rule establishes the licensing and operational
standards for assisted living facilities Type I and Type IL
Assisted living is intended to enable persons experiencing
functional impairments to receive 24-hour personal and health-
related services in a place of residence with sufficient structure
to meet the care needs in a safe manner.

R432-270-3. Definitions.

(1) The terms used in these rules are defined in R432-1-3.

(2) In addition:

(a) "Assessment" means documentation of each resident's
ability or current condition in the following areas:

(i) memory and daily decision making ability;

(ii) ability to communicate effectively with others;

(iii) physical functioning and ability to perform activities
of daily living;

(iv) continence;

(v) mood and behavior patterns;

(vi) weight loss;

(vii) medication use and the ability to self-medicate;

(viii) special treatments and procedures;

(ix) disease diagnoses that have a relationship to current
activities of daily living status, behavior status, medical
treatments, or risk of death;

(x) leisure patterns and interests;

(xi) assistive devices; and

(xii) prosthetics.

(b) "Activities of daily living (ADL)" are the following:

(i) personal grooming, including oral hygiene and denture
care;

(ii) dressing;

(iii) bathing;

(iv) toileting and toilet hygiene;

(v) eating during mealtime;

(vi) self administration of medication; and

(vii) independent transferring, ambulation and mobility.

(c) "Dependent" means a person who meets one or all of
the following criteria:

(i) requires inpatient hospital or 24-hour continual nursing
care that will last longer than 15 calendar days after the day on
which the nursing care begins;

(i) is unable to evacuate from the facility without the
physical assistance of two persons.

(d) "Home-like" as used in statute and this rule means a
place of residence which creates an atmosphere supportive of
the resident's preferred lifestyle. Home-like is also supported by
the use of residential building materials and furnishings.

(e) "Hospice patient" means an individual who is admitted
to a hospice program or agency.

(f) "Licensed health care professional" means a registered
nurse, physician assistant, advanced practice registered nurse, or
physician licensed by the Utah Department of Commerce who
has education and experience to assess and evaluate the health
care needs of the resident.

(g) "Self-direct medication administration" means the
resident can:

(i) recognize medications offered by color or shape; and

(ii)  question differences in the usual routine of
medications.

(h) "Semi-independent" means a person who is:

(i) physically disabled but able to direct his own care; or

(ii) cognitively impaired or physically disabled but able to
evacuate from the facility or to a zone or area of safety with

limited physical assistance of one person.

(i) "Service Plan" means a written plan of care for services
which meets the requirements of R432-270-13.

(j) "Services" means activities which help the residents
develop skills to increase or maintain their level of psycho-
social and physical functioning, or which assist them in
activities of daily living.

(k) "Significant change" means a major change in a
resident's status that is self-limiting or impacts on more than one
area of the resident's health status.

(1) "Significant assistance" means the resident is unable to
perform any part of an ADL and is dependent upon staff or
others to accomplish the ADL as defined in R432-270-3(2)(b).

(m) "Social care" means:

(i) providing opportunities for social interaction in the
facility or in the community; or

(i1) providing services to promote independence or a sense
of self-direction.

(n) "Unit" means an individual living space, including
living and sleeping space, bathroom, and optional kitchen area.

R432-270-4. Licensing.

(1) A person that offers or provides care to two or more
unrelated individuals in a residential facility must be minimally
licensed as an assisted living facility if:

(a) the individuals stay in the facility for more than 24
hours; and

(b) the facility provides or arranges for the provision of
assistance with one or more activity of daily living for any of the
individuals.

(2) An assisted living facility may be licensed as a Type I
facility if:

(a) the individuals under care are capable of achieving
mobility sufficient to exit the facility without the assistance of
another person.

(3) An assisted living facility must be licensed as a Type
II facility if the individuals under care are capable of achieving
mobility sufficient to exit the facility only with the limited
assistance of one person;.

(4) A Type I assisted living facility shall provide social
care to the individuals under care.

(5) A Type Il assisted living facility shall provide care in
a home-like setting that provides an array of coordinated
supportive personal and health care services available 24 hours
per day to residents who need any of these services as required
by department rule.

(6) Type I and II assisted living facilities must provide
each resident with a separate living unit. Two residents may
share a unit upon written request of both residents.

(7) An individual may continue to remain in an assisted
living facility provided:

(a) the facility construction can meet the individual's
needs;

(b) the individual's physical and mental needs are
appropriate to the assisted living criteria; and

(c) the facility provides adequate staffing to meet the
individual's needs.

(8) Assisted living facilities may be licensed as large,
small or limited capacity facilities.

(a) A large assisted living facility houses 17 or more
residents.

(b) A small assisted living facility houses six to 16
residents.

(c) Alimited capacity assisted living facility houses two to
five residents.

R432-270-5. Licensee.
(1) The licensee must:
(a) ensure compliance with all federal, state, and local
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laws;

(b) assume responsibility for the overall organization,
management, operation, and control of the facility;

(c) establish policies and procedures for the welfare of
residents, the protection of their rights, and the general
operation of the facility;

(d) implement a policy which ensures that the facility does
not discriminate on the basis of race, color, sex, religion,
ancestry, or national origin in accordance with state and federal
law;

(e) secure and update contracts for required services not
provided directly by the facility;

(f) respond to requests for reports from the Department;
and

(g) appoint, in writing, a qualified administrator who shall
assume full responsibility for the day-to-day operation and
management of the facility. The licensee and administrator may
be the same person.

(2) The licensee shall implement a quality assurance
program to include a Quality Assurance Committee. The
committee must:

(a) consist of at least the facility administrator and a health
care professional, and

(b) meet at least quarterly to identify and act on quality
issues.

(3) Ifthelicensee is a corporation or an association, it shall
maintain an active and functioning governing body to fulfill
licensee duties and to ensure accountability.

R432-270-6. Administrator Qualifications.

(1)  The administrator shall have the following
qualifications:

(a) be 21 years of age or older;

(b) have knowledge of applicable laws and rules;

(c) have the ability to deliver, or direct the delivery of,
appropriate care to residents;

(d) successfully complete the criminal background
screening process defined in R432-35; and

(e) for all Type II facilities, complete a Department
approved national certification program within six months of
hire.

(2) In addition to R432-270-6(1) the administrator of a
Type 1 facility shall have an associate degree or two years
experience in a health care facility.

(3) In addition to R432-270-6(1) the administrator of a
Type II small or limited-capacity assisted living facility shall
have one or more of the following:

(a) an associate degree in a health care field;

(b) two years or more management experience in a health
care field; or

(c) one year's experience in a health care field as a licensed
health care professional.

(4) In addition to R432-270-6(1) the administrator of a
Type 1I large assisted living facility must have one or more of
the following:

(a) a State of Utah health facility administrator license;

(b) a bachelor's degree in a health care field, to include
management training or one or more years of management
experience;

(c) abachelor's degree in any field, to include management
training or one or more years of management experience and
one year or more experience in a health care field; or

(d) an associates degree and four years or more
management experience in a health care field.

R432-270-7. Administrator Duties.

(1) The administrator must:

(a) be on the premises a sufficient number of hours in the
business day, and at other times as necessary, to manage and

administer the facility;

(b) designate, in writing, a competent employee, 21 years
of age or older, to act as administrator when the administrator
is unavailable for immediate contact. It is not the intent of this
subsection to permit a de facto administrator to replace the
designated administrator.

(2) The administrator is responsible for the following:

(a) recruit, employ, and train the number of licensed and
unlicensed staff needed to provide services;

(b) verify all required licenses and permits of staff and
consultants at the time of hire or the effective date of contract;

(c) maintain facility staffing records for the preceding 12
months;

(d) admit and retain only those residents who meet
admissions criteria and whose needs can be met by the facility;

(e) review at least quarterly every injury, accident, and
incident to a resident or employee and document appropriate
corrective action;

(f) maintain a log indicating any significant change in a
resident's condition and the facility's action or response;

(g) complete an investigation whenever there is reason to
believe that a resident has been subject to abuse, neglect, or
exploitation;

(h) report all suspected abuse, neglect, or exploitation in
accordance with Section 62A-3-305, and document appropriate
action if the alleged violation is verified.

(i) notify the resident's responsible person within 24 hours
of significant changes or deterioration of the resident's health,
and ensure the resident's transfer to an appropriate health care
facility if the resident requires services beyond the scope of the
facility's license;

(j) conduct and document regular inspections of the
facility to ensure it is safe from potential hazards;

(k) complete, submit, and file all records and reports
required by the Department;

(1) participate in a quality assurance program; and

(m) secure and update contracts for required professional
and other services not provided directly by the facility.

(3) The administrator's responsibilities shall be included
in a written and signed job description on file in the facility.

R432-270-8. Personnel.

(1) Qualified competent direct-care personnel shall be on
the premises 24 hours a day to meet residents needs as
determined by the residents' assessment and service plans.
Additional staff shall be employed as necessary to perform
office work, cooking, housekeeping, laundering and general
maintenance.

(2) The services provided or arranged by the facility shall
be provided by qualified persons in accordance with the
resident's written service plan.

(3) All personnel who provide personal care to residents
in a Type I facility shall be at least 18 years of age and shall
have related experience in the job assigned or receive on the job
training.

(4) Personnel who provide personal care to residents in a
Type 11 facility must be certified nurse aides or complete a state
certified nurse aide program within four months of the date of
hire.

(5) Personnel shall be licensed, certified, or registered in
accordance with applicable state laws.

(6) The administrator shall maintain written job
descriptions for each position, including job title, job
responsibilities, qualifications or required skills.

(7) Facility policies and procedures must be available to
personnel at all times.

(8) All personnel must receive documented orientation to
the facility and the job for which they are hired. Orientation
shall include the following:
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(a) job description;

(b) ethics, confidentiality, and residents' rights;

(c) fire and disaster plan;

(d) policy and procedures; and

(e) reporting responsibility for abuse, neglect and
exploitation.

(9) Each employee shall receive documented in-service
training. The training shall be tailored to include all of the
following subjects that are relevant to the employee's job
responsibilities:

(a) principles of good nutrition, menu planning, food
preparation, and storage;

(b) principles of good housekeeping and sanitation;

(c) principles of providing personal and social care;

(d)  proper procedures in assisting residents with
medications;

(e) recognizing early signs of illness and determining when
there is a need for professional help;

(f) accident prevention, including safe bath and shower
water temperatures;

(g) communication skills which enhance resident dignity;

(h) first aid;

(i) resident's rights and reporting requirements of Section
62A-3-201 to 312; and

(j) special needs of the Dementia/Alzheimer's resident.

(10) An employee who reports suspected abuse, neglect,
or exploitation shall not be subject to retaliation, disciplinary
action, or termination by the facility for that reason alone.

(11) The facility shall establish a personnel health program
through written personnel health policies and procedures which
protect the health and safety of personnel, residents and the
public.

(12) The facility must complete an employee placement
health evaluation to include at least a health inventory when an
employee is hired. Facilities may use their own evaluation or a
Department approved form.

(a) A health inventory shall obtain at least the employee's
history of the following:

(i) conditions that may predispose the employee to
acquiring or transmitting infectious diseases; and

(ii) conditions that may prevent the employee from
performing certain assigned duties satisfactorily.

(b) The facility shall develop employee health screening
and immunization components of the personnel health program.

(c) Employee skin testing by the Mantoux Method or other
FDA approved in-vitro serologic test and follow up for
tuberculosis shall be done in accordance with R388-804, Special
Measures for the Control of Tuberculosis.

(i) The licensee shall ensure that all employees are skin-
tested for tuberculosis within two weeks of:

(A) initial hiring;

(B) suspected exposure to a person with active
tuberculosis; and

(C) development of symptoms of tuberculosis.

(ii) Skin testing shall be exempted for all employees with
known positive reaction to skin tests.

(d) All infections and communicable diseases reportable
by law shall be reported to the local health department in
accordance with the Communicable Disease Rule, R386-702-3.

(e) The facility shall comply with the Occupational Safety
and Health Administration's Blood-borne Pathogen Standard.

R432-270-9. Residents' Rights.

(1) Assisted living facilities shall develop a written
resident's rights statement based on this section.

(2) The administrator or designee shall give the resident a
written description of the resident's legal rights upon admission,
including the following:

(a) a description of the manner of protecting personal

funds, in accordance with Section R432-270-20; and

(b) a statement that the resident may file a complaint with
the state long term care ombudsman and any other advocacy
group concerning resident abuse, neglect, or misappropriation
of resident property in the facility.

(3) The administrator or designee shall notify the resident
or the resident's responsible person at the time of admission, in
writing and in a language and manner that the resident or the
resident's responsible person understands, of the resident's rights
and of all rules governing resident conduct and responsibilities
during the stay in the facility.

(4) The administrator or designee must promptly notify in
writing the resident or the resident's responsible person when
there is a change in resident rights under state law.

(5) Resident rights include the following:

(a) the right to be treated with respect, consideration,
fairness, and full recognition of personal dignity and
individuality;

(b) the right to be transferred, discharged, or evicted by the
facility only in accordance with the terms of the signed
admission agreement;

(c) the right to be free of mental and physical abuse, and
chemical and physical restraints;

(d) the right to refuse to perform work for the facility;

(e) the right to perform work for the facility if the facility
consents and if:

(i) the facility has documented the resident's need or desire
for work in the service plan,

(i1) the resident agrees to the work arrangement described
in the service plan,

(iii) the service plan specifies the nature of the work
performed and whether the services are voluntary or paid, and

(iv) compensation for paid services is at or above the
prevailing rate for similar work in the surrounding community;

(f) the right to privacy during visits with family, friends,
clergy, social workers, ombudsmen, resident groups, and
advocacy representatives;

(g) the right to share a unit with a spouse if both spouses
consent, and if both spouses are facility residents;

(h) the right to privacy when receiving personal care or
services;

(i) the right to keep personal possessions and clothing as
space permits;

(j) the right to participate in religious and social activities
of the resident's choice;

(k) the right to interact with members of the community
both inside and outside the facility;

(1) the right to send and receive mail unopened,;

(m) the right to have access to telephones to make and
receive private calls;

(n) the right to arrange for medical and personal care;

(o) the right to have a family member or responsible
person informed by the facility of significant changes in the
resident's cognitive, medical, physical, or social condition or
needs;

(p) the right to leave the facility at any time and not be
locked into any room, building, or on the facility premises
during the day or night. Assisted living Type II residents who
have been assessed to require a secure environment may be
housed in a secure unit, provided the secure unit is approved by
the fire authority having jurisdiction. This right does not
prohibit the establishment of house rules such as locking doors
at night for the protection of residents;

(q) the right to be informed of complaint or grievance
procedures and to voice grievances and recommend changes in
policies and services to facility staff or outside representatives
without restraint, discrimination, or reprisal;

(r) the right to be encouraged and assisted throughout the
period of a stay to exercise these rights as a resident and as a
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citizen;

(s) theright to manage and control personal funds, or to be
given an accounting of personal funds entrusted to the facility,
asprovided in R432-270-20 concerning management of resident
funds;

(t) the right, upon oral or written request, to access within
24 hours all records pertaining to the resident, including clinical
records;

(u) the right, two working days after the day of the
resident's oral or written request, to purchase at a cost not to
exceed the community standard photocopies of the resident's
records or any portion thereof;

(v) the right to personal privacy and confidentiality of
personal and clinical records;

(w) the right to be fully informed in advance about care
and treatment and of any changes in that care or treatment that
may affect the resident's well-being; and

(x) the right to be fully informed in a language and in a
manner the resident understands of the resident's health status
and health rights, including the following:

(i) medical condition;

(ii) the right to refuse treatment;

(iii) the right to formulate an advance directive in
accordance with UCA Section 75-2a; and

(iv) the right to refuse to participate in experimental
research.

(6) The following items must be posted in a public area of
the facility that is easily accessible by residents:

(a) the long term care ombudsmen's notification poster;

(b) information on Utah protection and advocacy systems;
and

(c) acopy of the resident's rights.

(7) The facility shall have available in a public area of the
facility the results of the current survey of the facility and any
plans of correction.

(8) A resident may organize and participate in resident
groups in the facility, and a resident's family may meet in the
facility with the families of other residents.

(a) The facility shall provide private space for resident
groups or family groups.

(b) Facility personnel or visitors may attend resident group
or family group meetings only at the group's invitation.

(c) The administrator shall designate an employee to
provide assistance and to respond to written requests that result
from group meetings.

R432-270-10. Admissions.

(1) The facility shall have written admission, retention, and
transfer policies that are available to the public upon request.

(2) Before accepting a resident, the facility must obtain
sufficient information about the person's ability to function in
the facility through the following:

(a) an interview with the resident and the resident's
responsible person; and

(b) the completion of the resident assessment.

(3) If the Department determines during inspection or
interview that the facility knowingly and willfully admits or
retains residents who do not meet license criteria, then the
Department may, for a time period specified, require that
resident assessments be conducted by an individual who is
independent from the facility.

(4) The facility shall accept and retain only residents who
meet the following criteria:

(a) Residents admitted to a Type I facility shall meet the
following criteria before being admitted:

(i) be ambulatory or mobile and be capable of taking life
saving action in an emergency;

(i) have stable health;

(iii) require no assistance or only limited assistance in the

activities of daily living; and

(iv) require and receive intermittent care or treatment in
the facility from a licensed health care professional either
through contract or by the facility, if permitted by facility
policy.

(b) Residents admitted to a Type II facility may be
independent and semi-independent, but shall not be dependent.

(5) Type I and Type II assisted living facilities shall not
admit or retain a person who:

(a) manifests behavior that is suicidal, sexually or socially
inappropriate, assaultive, or poses a danger to self or others; or

(b) has active tuberculosis or other chronic communicable
diseases that cannot be treated in the facility or on an outpatient
basis; or may be transmitted to other residents or guests through
the normal course of activities; or

(c) requires inpatient hospital or long-term nursing care.

(6) A Type I facility may accept or retain residents who:

(a) do not require significant assistance during night
sleeping hours;

(b) are able to take life saving action in an emergency
without the assistance of another person; and

(c) do not require significant assistance from staff or
others with more than two ADL's.

(7) A Type II facility may accept or retain residents who
require significant assistance from staff or others in more than
two ADL's, provided the staffing level and coordinated
supportive health and social services meet the needs of the
resident.

(8) The prospective resident or the prospective resident's
responsible person must sign a written admission agreement
prior to admission. The admission agreement shall be kept on
file by the facility and shall specify at least the following:

(a) room and board charges and charges for basic and
optional services;

(b) provision for a 30-day notice prior to any change in
established charges;

(c) admission, retention, transfer, discharge, and eviction
policies;

(d) conditions under which the agreement may be
terminated;

(e) the name of the responsible party;

(f) notice that the Department has the authority to examine
resident records to determine compliance with licensing
requirements; and

(g) refund provisions that address the following:

(i) thirty-day notices for transfer or discharge given by the
facility or by the resident,

(i1) emergency transfers or discharges,

(iii) transfers or discharges without notice, and

(iv) the death of a resident.

(9) A type I assisted living facility may accept and retain
residents who have been admitted to a hospice program, under
the following conditions:

(a) the facility keeps a copy of the physician's diagnosis
and orders for care;

(b) the facility makes the hospice services part of the
resident's service plan which shall explain who is responsible to
meet the resident's needs; and

(c) afacility may retain hospice patient residents who are
not capable to exit the facility without assistance upon the
following conditions:

(i) the facility must assure that a worker or an individual
is assigned solely to each specific hospice patient is on-site to
assist the resident in emergency evacuation 24 hours a day,
seven days a week;

(i) the facility must train the assigned worker or
individual to specifically assist in the emergency evacuation of
the assigned hospice patient resident;

(ii1) the worker or individual must be physically capable
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of providing emergency evacuation assistance to the particular
hospice patient resident; and

(iv) hospice residents who are not capable to exit the
facility without assistance comprise no more than 25 percent of
the facility's resident census.

(10) A type Il assisted living facility may accept and retain
hospice patient residents under the following conditions:

(a) the facility keeps a copy of the physician's diagnosis
and orders for care;

(b) the facility makes the hospice services part of the
resident's service plan which shall explain who is responsible to
meet the resident's needs; and

(c) if' a resident becomes dependent while on hospice care
and the facility wants to retain the resident in the facility, the
facility must:

(i) develop an emergency plan to evacuate the hospice
resident in the event of an emergency; and

(i) integrate the emergency plan into the resident's service
plan.

R432-270-11. Transfer or Discharge Requirements.

(1) A resident may be discharged, transferred, or evicted
for one or more of the following reasons:

(a) The facility is no longer able to meet the resident's
needs because the resident poses a threat to health or safety to
self or others, or the facility is not able to provide required
medical treatment.

(b) The resident fails to pay for services as required by the
admission agreement.

(c) The resident fails to comply with written policies or
rules of the facility.

(d) The resident wishes to transfer.

(e) The facility ceases to operate.

(2) Prior to transferring or discharging a resident, the
facility shall serve a transfer or discharge notice upon the
resident and the resident's responsible person.

(a) The notice shall be either hand-delivered or sent by
certified mail.

(b) The notice shall be made at least 30 days before the
day on which the facility plans to transfer or discharge the
resident, except that the notice may be made as soon as
practicable before transfer or discharge if:

(i) the safety or health of persons in the facility is
endangered; or

(i1) an immediate transfer or discharge is required by the
resident's urgent medical needs.

(3) The notice of transfer or discharge shall:

(a) be in writing with a copy placed in the resident file;

(b) be phrased in a manner and in a language the resident
can understand;

(c) detail the reasons for transfer or discharge;

(d) state the effective date of transfer or discharge;

(e) state the location to which the resident will be
transferred or discharged;

(f) state that the resident may request a conference to
discuss the transfer or discharge; and

(g) contain the following information:

(i) for facility residents who are 60 years of age or older,
the name, mailing address, and telephone number of the State
Long Term Care Ombudsman;

(ii) for facility residents with developmental disabilities,
the mailing address and telephone number of the agency
responsible for the protection and advocacy of developmentally
disabled individuals established under part C of the
Developmental Disabilities Assistance and Bill of Rights Act;
and

(iii) for facility residents who are mentally ill, the mailing
address and telephone number of the agency responsible for the
protection and advocacy of mentally ill individuals established

under the Protection and Advocacy for Mentally 1l Individuals
Act.

(4) The facility shall provide sufficient preparation and
orientation to a resident to ensure a safe and orderly transfer or
discharge from the facility.

(5) The resident or the resident's responsible person may
contest a transfer or discharge. If the transfer or discharge is
contested, the facility shall provide an informal conference,
except where undue delay might jeopardize the health, safety, or
well-being of the resident or others.

(a) The resident or the resident's responsible person must
request the conference within five calendar days of the day of
receipt of notice of discharge to determine if a satisfactory
resolution can be reached.

(b) Participants in the conference shall include the facility
representatives, the resident or the resident's responsible person,
and any others requested by the resident or the resident's
responsible person.

R432-270-12. Resident Assessment.

(1) A signed and dated resident assessment shall be
completed on each resident prior to admission and at least every
six months thereafter.

(2) In Type I and Type II facilities, the initial and six-
month resident assessment must be completed and signed by a
licensed health care professional.

(3) The resident assessment must include a statement
signed by the licensed health care professional completing the
resident assessment that the resident meets the admission and
level of assistance criteria for the facility.

(4) The facility shall use a resident assessment form that
is approved and reviewed by the Department to document the
resident assessments.

(5) The facility shall revise and update each resident's
assessment when there is a significant change in the resident's
cognitive, medical, physical, or social condition and update the
resident's service plan to reflect the change in condition.

R432-270-13. Service Plan.

(1) Each resident must have an individualized service plan
that is consistent with the resident's unique cognitive, medical,
physical, and social needs, and is developed within seven
calendar days of the day the facility admits the resident. The
facility shall periodically revise the service plan as needed.

(2) The facility shall use the resident assessment to
develop, review, and revise the service plan for each resident.

(3) The service plan must be prepared by the administrator
or a designated facility service coordinator.

(4) The service plan shall include a written description of
the following:

(a) what services are provided;

(b) who will provide the services, including the resident's
significant others who may participate in the delivery of
services;

(c) how the services are provided;

(d) the frequency of services; and

(e) changes in services and reasons for those changes.

R432-270-14. Service Coordinator.

(1) If the administrator appoints a service coordinator, the
service coordinator must have knowledge, skills and abilities to
coordinate the service plan for each resident.

(2) The duties and responsibilities of the service
coordinator must be defined by facility policy and included in
the designee's job description.

(3) The service coordinator is responsible to document that
the resident or resident's designated responsible person is
encouraged to actively participate in developing the service
plan.
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(4) The administrator and designated service coordinator
are responsible to ensure that each resident's service plan is
implemented by facility staff.

R432-270-15. Nursing Services.

(1) The facility must develop written policies and
procedures defining the level of nursing services provided by the
facility.

(2) A Type I assisted living facility must employ or
contract with a registered nurse to provide or delegate
medication administration for any resident who is unable to self-
medicate or self-direct medication management.

(3) A Type 1II assisted living facility must employ or
contract with a registered nurse to provide or supervise nursing
services to include:

(a) a nursing assessment on each resident;

(b) general health monitoring on each resident; and

(c) routine nursing tasks, including those that may be
delegated to unlicensed assistive personnel in accordance with
the Utah Nurse Practice Act R156-31B-701.

(4) A Type I assisted living facility may provide nursing
care according to facility policy. If a Type I assisted living
facility chooses to provide nursing services, the nursing services
must be provided in accordance with R432-270-15(3)(a)
through (c).

(5) Type I and Type II assisted living facilities shall not
provide skilled nursing care, but must assist the resident in
obtaining required services. To determine whether a nursing
service is skilled, the following criteria shall apply:

(a) The complexity or specialized nature of the prescribed
services can be safely or effectively performed only by, or under
the close supervision of licensed health care professional
personnel.

(b) Care is needed to prevent, to the extent possible,
deterioration of a condition or to sustain current capacities of a
resident.

(6) At least one certified nurse aide must be on duty in a
Type II facility 24 hours per day.

R432-270-16. Secure Units.

(1) A Type II assisted living facility with approved secure
units may admit residents with a diagnosis of
Alzheimer's/dementia if the resident is able to exit the facility
with limited assistance from one person.

(2) Each resident admitted to a secure unit must have an
admission agreement that indicates placement in the secure unit.

(a) The secure unit admission agreement must document
that a wander risk management agreement has been negotiated
with the resident or resident's responsible person.

(b) The secure unit admission agreement must identify
discharge criteria that would initiate a transfer of the resident to
a higher level of care than the assisted living facility is able to
provide.

(3) There shall be at least one staff with documented
training in Alzheimer's/dementia care in the secure unit at all
times.

(4) Each secure unit must have an emergency evacuation
plan that addresses the ability of the secure unit staff to evacuate
the residents in case of emergency.

R432-270-17. Arrangements for Medical or Dental Care.

(1) The facility shall assist residents in arranging access for
ancillary services for medically related care including physician,
dentist, pharmacist, therapy, podiatry, hospice, home health, and
other services necessary to support the resident.

(2) The facility shall arrange for care through one or more
of the following methods:

(a) notifying the resident's responsible person;

(b) arranging for transportation to and from the

practitioner's office; or
(c) arrange for a home visit by a health care professional.
(3) The facility must notify a physician or other health care
professional when the resident requires immediate medical
attention.

R432-270-18. Activity Program.

(1) Residents shall be encouraged to maintain and develop
their fullest potential for independent living through
participation in activity and recreational programs.

(2) The facility shall provide opportunities for the
following:

(a) socialization activities;

(b) independent living activities to foster and maintain
independent functioning;

(c) physical activities; and

(d) community activities to promote resident participation
in activities away from the facility.

(3) The administrator shall designate an activity
coordinator to direct the facility's activity program. The activity
coordinator's duties include the following:

(a) coordinate all recreational activities, including
volunteer and auxiliary activities;

(b) plan, organize, and conduct the residents' activity
program with resident participation; and

(c) develop and post monthly activity calendars, including
information on community activities, based on residents' needs
and interests.

(4) The facility shall provide sufficient equipment,
supplies, and indoor and outdoor space to meet the recreational
needs and interests of residents.

(5) The facility shall provide storage for recreational
equipment and supplies. Locked storage must be provided for
potentially dangerous items such as scissors, knives, and toxic
materials.

R432-270-19. Medication Administration.

(1) A licensed health care professional must assess each
resident to determine what level and type of assistance is
required for medication administration. The level and type of
assistance provided shall be documented on each resident's
assessment.

(2) Each resident's medication program must be
administered by means of one of the methods described in (a)
through (d) in this section:

(a) The resident is able to self-administer medications.

(1) Residents who have been assessed to be able to self-
administer medications may keep prescription medications in
their rooms.

(ii) If more than one resident resides in a unit, the facility
must assess each person's ability to safely have medications in
the unit. If safety is a factor, a resident shall keep his
medication in a locked container in the unit.

(b) The resident is able to self-direct medication
administration. Facility staff may assist residents who self-
direct medication administration by:

(i) reminding the resident to take the medication;

(i) opening medication containers; and

(iii) reminding the resident or the resident's responsible
person when the prescription needs to be refilled.

(c) Family members or a designated responsible person
may administer medications. Ifa family member or designated
responsible person assists with medication administration, they
shall sign a waiver indicating that they agree to assume the
responsibility to fill prescriptions, administer medication, and
document that the medication has been administered. Facility
staff may not serve as the designated responsible person.

(d) Forresidents who are unable to self-administer or self-
direct medications, facility staff may administer medications
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only after delegation by a licensed health care professional
under the scope of their practice.

(i) Ifalicensed health care professional delegates the task
of medication administration to unlicensed assistive personnel,
the delegation shall be in accordance with the Nurse Practice
Act and R156-31B-701.

(i1) The medications must be administered according to the
prescribing order.

(iii) The delegating authority must provide and document
supervision, evaluation, and training of unlicensed assistive
personnel assisting with medication administration.

(iv) The delegating authority or another registered nurse
shall be readily available either in person or by
telecommunication.

(3) The facility must have a licensed health care
professional or licensed pharmacist review all resident
medications at least every six months.

(4) Medication records shall include the following:

(a) the resident's name;

(b) the name of the prescribing practitioner;

(c) medication name including prescribed dosage;

(d) the time, dose and dates administered;

(e) the method of administration;

(f) signatures of personnel administering the medication;
and

(g) the review date.

(5) The licensed health care professional or licensed
pharmacist should document any change in the dosage or
schedule of medication in the medication record. When changes
in the medication are documented by the facility staff the
licensed health care professional must co-sign within 72 hours.
The licensed health care professional must notify all unlicensed
assistive personnel who administer medications of the
medication change.

(6) Eachresident's medication record must contain a list of
possible reactions and precautions for prescribed medications.

(7) The facility must notify the licensed health care
professional when medication errors occur.

(8) Medication error incident reports shall be completed
when a medication error occurs or is identified.

(9) Medication errors must be incorporated into the facility
quality improvement process.

(10) Medications shall be stored in a locked central storage
area to prevent unauthorized access.

(a) If medication is stored in a central location, the resident
shall have timely access to the medication.

(b) Medications that require refrigeration shall be stored
separately from food items and at temperatures between 36 - 46
degrees Fahrenheit.

(c) The facility must develop and implement policies for
the security and disposal of narcotics. Any disposal of controlled
substances by a licensee or facility staff shall be consistent with
the provisions of 21 CFR 1307.21.

(11) The facility shall develop and implement a policy for
disposing of unused, outdated, or recalled medications.

(a) The facility shall return a resident's medication to the
resident or to the resident's responsible person upon discharge.

(b) The administrator shall document the return to the
resident or the resident's responsible person of medication stored
in a central storage.

R432-270-20. Management of Resident Funds.

(1) Residents have the right to manage and control their
financial affairs. The facility may not require residents to
deposit their personal funds or valuables with the facility.

(2) The facility need not handle residents' cash resources
or valuables. However, upon written authorization by the
resident or the resident's responsible person, the facility may
hold, safeguard, manage, and account for the resident's personal

funds or valuables deposited with the facility, in accordance
with the following:

(a) The licensee shall establish and maintain on the
residents' behalf a system that assures a full, complete, and
separate accounting according to generally accepted accounting
principles of each resident's personal funds entrusted to the
facility. The system shall:

(i) preclude any commingling of resident funds with
facility funds or with the funds of any person other than another
resident, and preclude facility personnel from using residents'
monies or valuables as their own,;

(ii) separate residents' monies and valuables intact and free
from any liability that the licensee incurs in the use of its own
or the facility's funds and valuables;

(iii) maintain a separate account for resident funds for each
facility and not commingle such funds with resident funds from
another facility;

(iv) for records of residents' monies which are maintained
as a drawing account, include a control account for all receipts
and expenditures and an account for each resident and
supporting receipts filed in chronological order;

(v) keep each account with columns for debits, credits, and
balance; and

(vi) include a copy of the receipt that it furnished to the
residents for funds received and other valuables entrusted to the
licensee for safekeeping.

(b) The facility shall make individual financial records
available on request through quarterly statements to the resident
or the resident's legal representative.

(c) The facility shall purchase a surety bond or otherwise
provide assurance satisfactory to the Department that all
resident personal funds deposited with the facility are secure.

(d) The facility shall deposit, within five days of receipt,
all resident monies that are in excess of $150 in an interest-
bearing bank account, that is separate from any of the facility's
operating accounts, in a local financial institution.

(i) Interest earned on a resident's bank account shall be
credited to the resident's account.

(i) In pooled accounts, there shall be a separate
accounting for each resident's share, including interest.

(e) The facility shall maintain a resident's personal funds
that do not exceed $150 in a non-interest-bearing account,
interest-bearing account, or petty cash fund.

(f) Upon discharge of a resident with funds or valuables
deposited with the facility, the facility shall that day convey the
resident's funds, and a final accounting of those funds, to the
resident or the resident's legal representative. Funds and
valuables kept in an interest-bearing account shall be accounted
for and made available within three working days.

(g) Within 30 days following the death of a resident,
except in a medical examiner case, the facility shall convey the
resident's valuables and funds entrusted to the facility, and a
final accounting of those funds, to the individual administering
the resident's estate.

R432-270-21. Facility Records.

(1) The facility must maintain accurate and complete
records. Records shall be filed, stored safely, and be easily
accessible to staff and the Department.

(2) Records shall be protected against access by
unauthorized individuals.

(3) The facility shall maintain personnel records for each
employee and shall retain such records for at least three years
following termination of employment. Personnel records must
include the following:

(a) employee application;

(b) date of employment;

(c) termination date;

(d) reason for leaving;
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(e) documentation of CPR and first aid training;

() health inventory;

(g) food handlers permits;

(h) TB skin test documentation; and

(i) documentation of criminal background screening.

(4) The facility must maintain in the facility a separate
record for each resident that includes the following:

(a) the resident's name, date of birth, and last address;

(b) the name, address, and telephone number of the person
who administers and obtains medications, if this person is not
facility staft;

(c) the name, address, and telephone number of the
individual to be notified in case of accident or death;

(d) the name, address, and telephone number of a
physician and dentist to be called in an emergency;

(e) the admission agreement;

(f) the resident assessment; and

(g) the resident service plan.

(5) Resident records must be retained for at least three
years following discharge.

R432-270-22. Food Services.

(1) Facilities must have the capability to provide three
meals a day, seven days a week, to all residents, plus snacks.

(a) The facility shall maintain onsite a one-week supply of
nonperishable food and a three day supply of perishable food as
required to prepare the planned menus.

(b) There shall be no more than a 14 hour interval between
the evening meal and breakfast, unless a nutritious snack is
available in the evening.

(c) The facility food service must comply with the
following:

(i) All food shall be of good quality and shall be prepared
by methods that conserve nutritive value, flavor, and
appearance.

(i) The facility shall ensure food is palatable, attractively
served, and delivered to the resident at the appropriate
temperature.

(iii) Powdered milk may only be used as a beverage, upon
the resident's request, but may be used in cooking and baking.

(2) The facility shall provide adaptive eating equipment
and utensils for residents as needed.

(3) A different menu shall be planned and followed for
each day of the week.

(a) All menus must be approved and signed by a certified
dietitian.

(b) Cycle menus shall cover a minimum of three weeks.

(c) The current week's menu shall be posted for residents'
viewing.

(d) Substitutions to the menu that are actually served to the
residents shall be recorded and retained for three months for
review by the Department.

(4) Meals shall be served in a designated dining area
suitable for that purpose or in resident rooms upon request by
the resident.

(5) Residents shall be encouraged to eat their meals in the
dining room with other residents.

(6) Inspection reports by the local health department shall
be maintained at the facility for review by the Department.

(7) Ifthe facility admits residents requiring therapeutic or
special diets, the facility shall have an approved dietary manual
for reference when preparing meals. Dietitian consultation shall
be provided at least quarterly and documented for residents
requiring therapeutic diets.

(8) The facility shall employ food service personnel to
meet the needs of residents.

(a) While on duty in food service, the cook and other
kitchen staff shall not be assigned concurrent duties outside the
food service area.

(b) All personnel who prepare or serve food shall have a
current Food Handler's Permit.

(9) Food service shall comply with the Utah Department
of Health Food Service Sanitation Regulations, R392-100.

(10) Iffood service personnel also work in housekeeping
or provide direct resident care, the facility must develop and
implement employee hygiene and infection control measures to
maintain a safe, sanitary food service.

R432-270-23. Housekeeping Services.

(1) The facility shall employ housekeeping staff to
maintain both the exterior and interior of the facility.

(2) The facility shall designate a person to direct
housekeeping services. This person shall:

(a) post routine laundry, maintenance, and cleaning
schedules for housekeeping staff.

(b) ensureall furniture, bedding, linens, and equipment are
clean before use by another resident.

(3) The facility shall control odors by maintaining
cleanliness.

(4) There shall be a trash container in every occupied
room.

(5) All cleaning agents, bleaches, insecticides, or
poisonous, dangerous, or flammable materials shall be stored in
a locked area to prevent unauthorized access.

(6) Housekeeping personnel shall be trained in preparing
and using cleaning solutions, cleaning procedures, proper use of
equipment, proper handling of clean and soiled linen, and
procedures for disposal of solid waste.

(7) Bathtubs, shower stalls, or lavatories shall not be used
as storage places.

(8) Throw or scatter rugs that present a tripping hazard to
residents are not permitted.

R432-270-24. Laundry Services.

(1) The facility shall provide laundry services to meet the
needs of the residents, including sufficient linen supply to
permit a change in bed linens for the total number of licensed
beds, plus an additional fifty percent of the licensed bed
capacity.

(2) The facility shall inform the resident or the resident's
responsible person in writing of the facility's laundry policy for
residents' personal clothing.

(3) Food may not be stored, prepared, or served in any
laundry area.

(4) The facility shall make available for resident use, the
following:

(a) at least one washing machine and one clothes dryer;
and

(b) at least one iron and ironing board.

R432-270-25. Maintenance Services.

(1) The facility shall conduct maintenance, including
preventive maintenance, according to a written schedule to
ensure that the facility equipment, buildings, fixtures, spaces,
and grounds are safe, clean, operable, in good repair and in
compliance with R432-6.

(a) Fire rated construction and assemblies must be
maintained in accordance with R710-3, Assisted Living
Facilities.

(b) Entrances, exits, steps, and outside walkways shall be
maintained in a safe condition, free of ice, snow, and other
hazards.

(¢) Electrical systems, including appliances, cords,
equipment call lights, and switches shall be maintained to
guarantee safe functioning.

(d) Air filters installed in heating, ventilation and air
conditioning systems must be inspected, cleaned or replaced in
accordance with manufacturer specifications.
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(2) A pest control program shall be conducted in the
facility buildings and on the grounds by a licensed pest control
contractor or a qualified employee, certified by the State, to
ensure the absence of vermin and rodents. Documentation of
the pest control program shall be maintained for Department
review.

(3) The facility shall document maintenance work
performed.

(4) Hot water temperature controls shall automatically
regulate temperatures of hot water delivered to plumbing
fixtures used by residents. The facility shall maintain hot water
delivered to public and resident care areas at temperatures
between 105 - 120 degrees Fahrenheit.

R432-270-26. Disaster and Emergency Preparedness.

(1) The facility is responsible for the safety and well-being
of residents in the event of an emergency or disaster.

(2) The licensee and the administrator are responsible to
develop and coordinate plans with state and local emergency
disaster authorities to respond to potential emergencies and
disasters. The plan shall outline the protection or evacuation of
all residents, and include arrangements for staff response or
provisions of additional staff to ensure the safety of any resident
with physical or mental limitations.

(a) Emergencies and disasters include fire, severe weather,
missing residents, death of a resident, interruption of public
utilities, explosion, bomb threat, earthquake, flood, windstorm,
epidemic, or mass casualty.

(b) The emergency and disaster response plan shall be in
writing and distributed or made available to all facility staff and
residents to assure prompt and efficient implementation.

(c) The licensee and the administrator must review and
update the plan as necessary to conform with local emergency
plans. The plan shall be available for review by the Department.

(3) The facility's emergency and disaster response plan
must address the following:

(a) the names of the person in charge and persons with
decision-making authority;

(b) the names of persons who shall be notified in an
emergency in order of priority;

(c) the names and telephone numbers of emergency
medical personnel, fire department, paramedics, ambulance
service, police, and other appropriate agencies;

(d) instructions on how to contain a fire and how to use the
facility alarm systems;

(e) assignment of personnel to specific tasks during an
emergency;

(f) the procedure to evacuate and transport residents and
staff to a safe place within the facility or to other prearranged
locations;

(g) instructions on how to recruit additional help, supplies,
and equipment to meet the residents' needs after an emergency
or disaster;

(h) delivery of essential care and services to facility
occupants by alternate means;

(i) delivery of essential care and services when additional
persons are housed in the facility during an emergency; and

(j) delivery of essential care and services to facility
occupants when personnel are reduced by an emergency.

(4) The facility must maintain safe ambient air
temperatures within the facility.

(a) Emergency heating must have the approval of the local
fire department.

(b) Ambient air temperatures of 58 degrees F. or below
may constitute an imminent danger to the health and safety of
the residents in the facility. The person in charge shall take
immediate action in the best interests of the residents.

(c) The facility shall have, and be capable of
implementing, contingency plans regarding excessively high

ambient air temperatures within the facility that may exacerbate
the medical condition of residents.

(5) Personnel and residents shall receive instruction and
training in accordance with the plans to respond appropriately
in an emergency. The facility shall:

(a) annually review the procedures with existing staff and
residents and carry out unannounced drills using those
procedures;

(b) hold simulated disaster drills semi-annually;

(c) hold simulated fire drills quarterly on each shift for
staff and residents in accordance with Rule R710-3; and

(d) document all drills, including date, participants,
problems encountered, and the ability of each resident to
evacuate.

(6) The administrator shall be in charge during an
emergency. Ifnot on the premises, the administrator shall make
every effort to report to the facility, relieve subordinates and
take charge.

(7) The facility shall provide in-house all equipment and
supplies required in an emergency including emergency
lighting, heating equipment, food, potable water, extra blankets,
first aid kit, and radio.

(8) The following information shall be posted in
prominent locations throughout the facility:

(a) The name of the person in charge and names and
telephone numbers of emergency medical personnel, agencies,
and appropriate communication and emergency transport
systems; and

(b) evacuation routes, location of fire alarm boxes, and fire
extinguishers.

R432-270-27. First Aid.

(1) There shall be one staft person on duty at all times who
has training in basic first aid, the Heimlich maneuver,
certification in cardiopulmonary resuscitation and emergency
procedures to ensure that each resident receives prompt first aid
as needed.

(2) First aid training refers to any basic first aid course
approved by the American Red Cross or Utah Emergency
Medical Training Council.

(3) The facility must have a first aid kit available at a
specified location in the facility.

(4) The facility shall have a current edition of a basic first
aid manual approved by the American Red Cross, the American
Medical Association, or a state or federal health agency.

(5) The facility must have a clean up kit for blood borne
pathogens.

R432-270-28. Pets.

(1) The facility may allow residents to keep household pets
such as dogs, cats, birds, fish, and hamsters if permitted by local
ordinance and by facility policy.

(2) Pets must be kept clean and disease-free.

(3) The pets' environment shall be kept clean.

(4) Small pets such as birds and hamsters shall be kept in
appropriate enclosures.

(5) Pets that display aggressive behavior are not permitted
in the facility.

(6) Pets that are kept at the facility or are frequent visitors
must have current vaccinations.

(7) Upon approval of the administrator, family members
may bring residents' pets to visit.

(8) Each facility with birds shall have procedures which
prevent the transmission of psittacosis. Procedures shall ensure
the minimum handling and placing of droppings into a closed
plastic bag for disposal.

(9) Pets are not permitted in central food preparation,
storage, or dining areas or in any area where their presence
would create a significant health or safety risk to others.
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R432-270-29. Respite Services.

(1) Assisted Living facilities may offer respite services and
are not required to obtain a respite license from the Utah
Department of Health.

(2) The purpose of respite is to provide intermittent, time
limited care to give primary caretakers relief from the demands
of caring for a person.

(3) Respite services may be provided at an hourly rate or
daily rate, but shall not exceed 14-days for any single respite
stay. Stays which exceed 14 days shall be considered a non-
respite assisted living facility admission, subject to the
requirements of R432-270.

(4) The facility shall coordinate the delivery of respite
services with the recipient of services, case manager, if one
exists, and the family member or primary caretaker.

(5) The facility shall document the person's response to the
respite placement and coordinate with all provider agencies to
ensure an uninterrupted service delivery program.

(6) The facility must complete a service agreement to serve
as the plan of care. The service agreement shall identify the
prescribed medications, physician treatment orders, need for
assistance for activities of daily living and diet orders.

(7) The facility shall have written policies and procedures
approved by the Department prior to providing respite care.
Policies and procedures must be available to staff regarding the
respite care clients which include:

(a) medication administration;

(b) notification of a responsible party in the case of an
emergency;

(c) service agreement and admission criteria;

(d) behavior management interventions;

(e) philosophy of respite services;

(f) post-service summary;

(g) training and in-service requirement for employees; and

(h) handling personal funds.

(8) Persons receiving respite services shall be provided a
copy of the Resident Rights documents upon admission.

(9) The facility shall maintain a record for each person
receiving respite services which includes:

(a) aservice agreement;

(b) demographic information and resident identification
data;

(c) nursing notes;

(d) physician treatment orders;

(e) records made by staff regarding daily care of the person
in service;

(f) accident and injury reports; and

(g) apost-service summary.

(10) Retention and storage of respite records shall comply
with R432-270-21(1), (2), and (5).

(11) Ifa person has an advanced directive, a copy shall be
filed in the respite record and staff shall be informed of the
advanced directive.

R432-270-29b. Adult Day Care Services.

(1) Assisted Living Facilities Type I and II may offer adult
day care services and are not required to obtain a license from
Utah Department of Human Services. If facilities provide adult
day care services, they shall submit policies and procedures for
Department approval.

(2) "Adult Day Care" means the care and support to three
or more functionally impaired adults through a comprehensive
program that provides a variety of social, recreational and
related support services in a licensed health care setting.

(3) A qualified Director shall be designated by the
governing board to be responsible for the day to day program
operation.

(4) The Director shall have written records on-site for each
consumer and staff person, to include the following:

(a.) Demographic information;

(b.) An emergency contact with name, address and
telephone number;

(c.) Consumer health records, including the following:

(i) record of medication including dosage and
administration;

(i) a current health assessment, signed by a licensed
practitioner; and

(iii) level of care assessment.

(d.) Signed consumer agreement and service plan.

(e) Employment file for each staff person which includes:

(i) health history;

(i1) background clearance consent and release form;

(iii) orientation completion, and

(iv) in-service requirements.

(5) The program shall have written eligibility, admission
and discharge policy to include the following:

(a) Intake process;

(b) Notification of responsible party;

(¢) Reasons for admission refusal which includes a
written, signed statement;

(d) Resident rights notification; and

(e) Reason for discharge or dismissal.

(6) Before a program admits a consumer, a written
assessment shall be completed to evaluate current health and
medical history, immunizations, legal status, and social
psychological factors.

(7) A written consumer agreement, developed with the
consumer, the responsible party and the Director or designee,
shall be completed, signed by all parties include the following:

(a) Rules of the program;

(b) Services to be provided and cost of service, including
refund policy; and

(c) Arrangements regarding absenteeism, visits, vacations,
mail, gifts and telephone calls.

(8) The Director, or designee, shall develop, implement
and review the individual consumer service plan. The plan shall
include the specification of daily activities and services. The
service plan shall be developed within three working days of
admission and evaluated semi-annually.

(9) There shall be written incident and injury reports to
document consumer death, injuries, elopement, fights or
physical confrontations, situations which require the use of
passive physical restraint, suspected abuse or neglect, and other
situations or circumstances affecting the health, safety or well-
being of a consumer while in care. Each report will be reviewed
by the Director and responsible party. The reports will be kept
on file.

(10) There shall be a daily activity schedule posted and
implemented as designed. (11) Consumers shall receive direct
supervision at all times and be encouraged to participate in
activities.

(12) There shall be a minimum of 50 square feet of indoor
floor space per consumer designated for adult day care during
program operational hours.

(a) Hallways, office, storage, kitchens, and bathrooms
shall not be included in computation.

(b) All indoor and outdoor areas shall be maintained in a
clean, secure and safe condition.

(c) There shall be at least one bathroom designated for
consumers use during business hours. For facilities serving
more than 10 consumers, there shall be separate male and
female bathrooms designated for consumer use.

(13) Staff supervision shall be provided continually when
consumers are present.

(a) When eight or fewer consumers are present, one staff
person shall provide direct supervision.

(b) When 9-16 consumers are present, two staff shall
provide direct supervision at all time. The ratio of one staff per
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eight consumers will continue progressively.

() In all programs where one-half or more of the
consumers are diagnosed by a physician's assessment with
Alzheimer, or related dementia, the ratio shall be one staff for
each six consumers.

R432-270-30. Penalties.

Any person who violates any provision of this rule may be
subject to the penalties enumerated in 26-21-11 and R432-3-6
and be punished for violation of a class A misdemeanor as
provided in Section 26-21-16.

KEY: health care facilities
September 25, 2012 26-21-5
Notice of Continuation December 16, 2009 26-21-1
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R450. Heritage and Arts, Administration.
R450-1. Government Records Access And Management Act
Rules.
R450-1-1. Purpose.

The purpose of the following rule is to provide procedures
for access to government records.

R450-1-2. Authority.

The authority for the following rule is Section 63G-2-204
and Section 63A-12-104 of the Government Records Access and
Management Act (GRAMA), effective July 1, 1992.

R450-1-3. Allocation of Responsibility within DCC.

DCC and its agencies shall be considered a single
government entity and the Executive Director of DCC or
designee shall be considered the chief administrative officer of
DCC and its agencies for purposes of Section 63G-2-401.

R450-1-4. Requests for Access.

(1) Requests for access to government records of the
Department of Community and Culture (DCC) and its agencies
must be made in writing. Except as provided for in Subsection
R450-1-4(1)(a) below, record access requests must be directed
to the records officer of the DCC agency holding the requested
record. The response to a request may be delayed if not
properly directed. See Subsections 63G-2-204(2), (6). Record
access requests must be directed as set forth below:

(a) Media and other expedited requests must be addressed
to the DCC Public Information Officer, located at the DCC
Administrative Office in Salt Lake City.

(b) All other requests must be addressed to the Records
Officer, located at the main Salt Lake City office of the
appropriate DCC agency listed below:

(1) DCC Administration, which includes all other DCC
agencies not specifically referenced below;

(ii) Housing and Community Development;

(iii) Office of Ethnic Affairs, which includes Asian Affairs,
Black Affairs, Hispanic/Latino Affairs, and Pacific Island
Affairs;

(iv) Division of Arts and Museums;

(v) Division of Indian Affairs;

(vi) Division of State History; and

(vii) Division of State Library.

R450-1-5. Fees.

A fee schedule for the direct and indirect costs of
duplicating or compiling a record may be obtained from DCC by
contacting Executive Assistant to the Executive Director, DCC
Administration, located at the DCC Administrative Office in
Salt Lake City. DCC and its agencies may require payment of
past fees and future estimated fees before beginning to process
arequest if fees are expected to exceed $50.00 or if the requester
has not paid fees from previous requests.

R450-1-6. Waiver of Fees.

Fees for duplication and compilation of a record may be
waived under certain circumstances described in Subsection
63G-2-203(3). Requests for waiver of fees are made to DCC
Executive Assistant to the Executive Director, located at the
DCC Administrative Office in Salt Lake City.

R450-1-7. Request for Access for Research Purposes.

Access to private or controlled records for research
purposes is allowed by Subsection 63G-2-202(8). Requests for
access to such records for research purposes may be made
directly to the records officer of the DCC agency from which the
record is sought as set forth in R450-1-4.

R450-1-8. Requests for Records Containing Intellectual

Property Rights.

If the department owns an intellectual property right
contained within records being requested, it shall duplicate and
distribute such materials in accordance with Subsection 63G-2-
201(10). Initial decisions with regard to these rights will be
made by the records officer of the DCC agency from which the
record is sought as set forth in R450-1-4.

R450-1-9. Requests to Amend a Record.

(1) An individual may contest the accuracy or
completeness of a document pertaining to him pursuant to
Section 63G-2-603. All such requests to amend a record shall
be made in writing and include the following: 1) the requester's
name, mailing address, and daytime telephone number; and 2)
abrief statement explaining why DCC should amend the record.
Such requests shall be made and directed to the appropriate
DCC agency director as set forth below:

(a) Requests to amend records held by DCC
Administration or by DCC agencies not specifically referenced
below shall be addressed to the Executive Director, located at
the DCC Administrative Office in Salt Lake City.

(b) Requests to amend records held by the following listed
DCC agencies shall be addressed to the Executive Director,
located at the main Salt Lake City office of the applicable
agency:

(i) Housing and Community Development;

(i1) Office of Ethnic Affairs, which includes Asian Affairs,
Black Affairs, Hispanic/Latino Affairs, and Pacific Island
Affairs;

(iii) Division of Arts and Museums;

(iv) Division of Indian Affairs;

(v) Division of State History; and

(vi) Division of State Library.

(2) Adjudicative proceedings resulting from requests to
amend a record shall be conducted informally. Pursuant to
Section 63G-4-203, the following procedures are established by
rule to govern such proceedings:

(a) The Director of a DCC agency may delegate the
responsibility to respond to a request to amend a record.

(b) An individual making a request to amend a record may
also request a meeting to present information or evidence. The
agency Director, or designee, receiving the request shall
determine whether a meeting with the petitioner will be required
to fairly respond to the request.

(c) The Director, or designee, receiving arequest to amend
a record shall respond to the request in writing within a
reasonable time following receipt of the request. In the eventa
meeting with the petitioner is necessary to fairly evaluate the
merits of a request, a written response shall be made within a
reasonable time following the conclusion of any such meeting.
The response shall contain the following information:

(i) The decision reached.

(ii) The reasons for the decision.

(iii) A notice of the requester's right to appeal to the
Executive Director of DCC, or designee, within 30 days of the
date of the response, pursuant to Section 63G-4-301.

R450-1-10. Appeals to Agency Head.

Review of an order denying a request to amend a record
may be taken to the Executive Director of DCC, or designee,
located at the DCC Administrative Office in Salt Lake City.
Such review shall be conducted pursuant to the procedures
outlined in Section 63G-4-301 of the Utah Code.

R450-1-11. Time Periods Under GRAMA.

The provisions of Rule 6 of the Utah Rules of Civil
Procedure shall apply to calculate time periods specified in
GRAMA.
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R450-1-12. Forms.

(1) All forms described in this Section are available from
the records officer of the DCC agency from which the record is
sought as set forth in R182-1-4. The forms described as follows
or adocument prepared by the requester containing substantially
similar information to that requested in the DCC forms, shall be
completed by requester in connection with records requests:

(a) DCC Record Access Request form is for use by all
entities requesting records from DCC or its agencies. This form
is intended to assist entities, who request records, to comply
with the requirements of Subsection 63G-2-204(1) regarding the
contents of a request. If a request is made through a written
document other than a completed DCC Record Access Request
form, the document must be legible and include the following
information: the requester's name; mailing address; daytime
telephone number (if available); a description of the records
requested that identifies the record with reasonable specificity;
and ifthe request is for a record which is not public, information
regarding the requester's status.

(b) DCC Request For Protected Record Status form is for
use by all entities providing records to DCC or its agencies.
This form is intended to comply with the Section 63G-2-309
regarding business confidentiality claims. If a request for
protected records status is made through a written document
other than a DCC Request For Protected Record Status form, the
document must contain a claim of business confidentiality and
a concise statement of reasons supporting the claim of business
confidentiality.

(c) DCC Disclosure and Agreement form is for use when
another government entity, political subdivisions of the state and
their designated economic development agencies request
controlled, private or protected records from DCC or its
agencies, pursuant to Subsection 63G-2-206. This form
discloses to the government entity certain information regarding
restrictions on access, and obtains the written agreement of the
entity to abide with those restrictions.

(d) DCC Certification by Requesting Government Entity
form is for use by another government entity requesting
controlled or private records from DCC or its agencies, pursuant
to Subsection 63G-2-206. This form requires the information
found in the DCC Record Access Request form, as well as
certain representations required from the government entity, if
the information sought is not public.

(2) DCC or its agencies may use forms to respond to
requests for records.

KEY: government documents, freedom of information,
public records

1992 63G-2-204
Notice of Continuation October 14, 2011 63A-12-104
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R450. Heritage and Arts, Administration. SLC, UT, 84101.

R450-2. Preservation Pro Fee.

R450-2-1. Purpose. KEY: archaeology, preservation pro, user fee, cultural
The purpose of this rule is to establish the procedure resources

regarding user fees for the Preservation Pro tool that is August 31, 2012 9-1-201

maintained online by the Division of State History within the
Department of Heritage and Arts.

The department is committed to maintaining Preservation
Pro in order to streamline the cultural resource management
processes. Therefore, the fees collected will contribute, along
with ongoing digitization funds, to the ongoing operation,
maintenance, and improvement of the application.

R450-2-2. Authority.

The department may make, amend, or repeal rules for the
conduct of its business in accordance with Subsection 63G-3-
201(2), Utah Administrative Rulemaking Act.

R450-2-3. Definitions.

(1) "Preservation Pro" is an online tool intended to help
stakeholders manage Utah's cultural resources data. It contains
both public and protected information. Access to protected
information will be governed according to 63G-2, Government
Records Access and Management Act.

(2) "Department" is the Utah Department of Heritage and
Arts.

(3) "Executive Director" is the director of the Department
of Heritage and Arts.

(4) "Division" is the Utah Division of State History in the
Department of Heritage and Arts.

(5) "Director" is the director of the Division of State
History.

R450-2-4. Fee.

(1) The Preservation Pro fee will be established annually
through the legislative appropriations process.

(2) Fees can be remitted to the Department of Heritage and
Arts, Director of Finance, 300 S. Rio Grande, SLC, UT, 84101.
Other payment options may be available. Contact the Director
for details.

(3) Fees are assessed annually, and are due on the first day
of July. Only entities that have paid their fee or received a fee
waiver from the department will be allowed access to
Preservation Pro.

(4) The annual fee will be prorated by month for entities
who request access mid-year.

R450-2-5. Fee Waiver Process.

(1) Organizations that provide grants or data to maintain
and improve the application and the database may receive full
or partial waivers.

(2) Other requests for fee waivers may also be considered.

(a) A waiver request application is available from the
division.

(b) Individuals or organizations seeking a fee waiver
should submit their application to the Director, 300 S. Rio
Grande, SLC, UT, 84101.

(c) Each request shall include justification for the waiver.

(d) The Director shall review and determine all fee
waivers. In doing so, the Director shall convene a committee
that consists of the department's Finance Director, as well as
representatives from the division and the Department of
Technology Services.

(i) This committee will review all waiver requests, and the
Director will make the final determination.

(ii) The division will then notify the applicant of the
decision within 10 business days.

(iii) Appeals of decisions shall be made to the Department
of Heritage and Arts, Executive Director, 300 S. Rio Grande,
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R460. Housing Corporation, Administration.
R460-1. Authority and Purpose.
R460-1-1. Authority.

The rules under R460 are promulgated under authority
granted to the Utah Housing Corporation under Sections 9-4-
910 and 9-4-911.

R460-1-2. Purpose.

The rules under R460 govern the activities of the Utah
Housing Corporation and the public with whom it deals, to carry
into effect its powers and purposes and the conduct of its
operations.

KEY: housing finance
1990 9-4-910
Notice of Continuation September 28, 2012 9-4-911
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R460. Housing Corporation, Administration.
R460-2. Definitions of Terms Used Throughout R460.
R460-2-1. Terms Which are Defined in Section 9-4-903.
(1) Bonds;
(2) Corporation;
(3) Financial assistance;
(4) Housing sponsor;
(5) Low and moderate income persons;
(6) Mortgage lender;
(7) Mortgage loan;
(8) Mortgage;
(9) President;
(10) Residential housing;
(11) State.

R460-2-2. Additional Defined Terms.

(1) "Act" means the Utah Housing Corporation Act, set
forth in Section 9-4-901 through 9-4-926.

(2) "ADA coordinator" means UHC's coordinator or his
designee who has responsibility for investigating and providing
prompt and equitable resolution of complaints filed by qualified
individuals with disabilities.

(3) "ADA state coordinating committee" means the
committee with that title appointed by the Utah Governor.

(4) "Code" means the Internal Revenue Code of 1986, as
amended, and the regulations of the United States Treasury
Department promulgated thereunder.

(5) "Complainant" means a person who has a disability and
who alleges in a complaint filed with UHC according to this
rule, that an act of discrimination occurred by UHC, and
satisfies one or more of the following:

(a) who meets the essential eligibility requirement for the
receipt of services or the participation in programs or activities
provided by UHC,;

(b) who would otherwise be an eligible applicant for
vacant UHC employment positions;

(c) who is an employee of UHC.

(6) "Disability" means with respect to an individual with
a disability, a physical or mental impairment that substantially
limits one or more of the major life activities of such an
individual; a record of such an impairment; or being regarded as
having such an impairment.

(7) "Federal" means of, pertaining to, or designating the
government of the United States of America.

(8) "Major life activities" means functions such as caring
for one's self, performing manual tasks, walking, seeing,
hearing, speaking, breathing, learning, and working.

(9) "Multifamily" means residential housing consisting of
five or more rental dwelling units located on a single tract of
land.

(10) "Participant" means a person, natural or otherwise,
who is involved in or has a critical influence on or substantive
control over a transaction which involves a UHC program,
including any of the following:

(a) appraisers and inspectors;

(b) real estate agents and brokers;

(c) management and marketing agents;

(d) attorneys;

(e) title insurance companies;

(f) escrow and closing agents;

(g) project owners;

(h) builders and contractors involved in the construction
or rehabilitation of properties financed by UHC, or receiving
UHC funds, directly or indirectly;

(i) individuals who are applicants for or borrowers under
UHC mortgage loans, or members of their families;

(j) employees or agents of any of the above.

(11) "Servicer" means a mortgage lender who collects and
accounts for monthly mortgage loan payments from borrowers

and performs other related services on behalf of UHC.

(12) "Single-Family" means residential housing consisting
of one dwelling unit occupied by the fee simple owner of the
dwelling unit.

(13) "UHC" means Utah Housing Corporation.

KEY: housing finance
1993 9-4-9
Notice of Continuation September 28, 2012 9-4-9
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R460. Housing Corporation, Administration.
R460-3. Programs of UHC.
R460-3-1. Single-Family Mortgage Program.

(1) Eligible mortgage lender.

(a) To be eligible to participate in the single-family
mortgage program, a mortgage lender must have as one of its
principal purposes the origination of mortgage loans in its usual
and regular course of business.

(b) UHC may establish criteria that mortgage lenders must
meet relating to approved mortgagee status by the Federal
Housing Administration, Rural Housing Service or Department
of Veterans Affairs, the financial condition of the mortgage
lender, the number of mortgage loan originations during a
period specified by UHC, the length of time a mortgage loan
origination office has been maintained in the state,
seller/servicer approval by the Federal National Mortgage
Association or the Federal Home Loan Mortgage Corporation,
and other criteria as UHC deems necessary to maintain a safe
and sound program and to establish that mortgage loans are a
part of a mortgage lender's usual and regular business activities
and that the mortgage lender possesses the capability to make
and to have adequate financial resources to fund mortgage loans.

(c¢) UHC may require that mortgage lenders, from time to
time, furnish to UHC evidence as UHC may request to confirm
amortgage lender's eligibility to participate in the single-family
mortgage program.

(d) A mortgage lender shall employ and maintain qualified
personnel to carry out the obligations arising under contracts
with UHC.

(e) All transactions between a mortgage lender and UHC
shall be subject to the relevant single-family mortgage program
contract documents which may include the following:
participation agreement, selling supplement, mortgage purchase
agreement ("MPA"), notice of availability of funds, MPA
request, and other documents deemed necessary by UHC
("Program Documents").

(2) Mortgage purchase agreement request; mortgage
purchase agreement.

(a) UHC may distribute to mortgage lenders via any
electronic, digital, or written means, any interest rate and/or
program changes affecting single-family mortgage loans.

(b) Mortgage lenders may submit one or more mortgage
purchase agreement requests to UHC via electronic, digital or
written means as specified by UHC, in which an amount of
funds is requested for a specific mortgage loan that the mortgage
lender is processing.

(c) UHC may require that each mortgage purchase
agreement request submitted by a mortgage lender be
accompanied by an application or other fee in an amount
specified by UHC in its Program Documents. The fee shall not
be refunded or accrue interest payable by UHC, unless otherwise
specified by UHC in the Program Documents.

(d) Upon receipt of a mortgage purchase agreement
request, UHC may deliver to the mortgage lender a mortgage
purchase agreement confirming UHC's commitment to purchase
the specified mortgage loan. The mortgage purchase agreement
shall terminate automatically if the mortgage lender fails to
deliver all necessary Program Documents with respect to the
mortgage loan to UHC on or prior to the date specified in the
Program Documents.

(3) Single-family mortgage loans.

(a) From time to time, UHC may develop individualized
single-family mortgage programs designed to meet the needs of
certain populations. In such cases, UHC shall establish
maximum fees that may be charged or collected, final mortgage
delivery date, interest rate, and loan term. Fee requirements
shall be uniformly applied to all mortgage lenders, without
preference of one mortgage lender over another.

(b) All mortgage loans shall be made to finance single-

family residential housing located in the state which conform to
the requirements of the single-family mortgage program or any
other requirements specified in the Program Documents.

(¢) UHC may provide priority allocations to make
mortgage financing available to persons qualified for any of
UHC's single-family programs or in targeted, rural, inner city or
other areas experiencing difficulty securing mortgage loans to
make housing available to persons of low and moderate income.

(d) Each mortgage loan purchased by UHC shall conform
to the credit underwriting, property valuation, hazard insurance,
title insurance, mortgage insurance, security and
collateralization, and all other requirements of the Program
Documents. Closings or deliveries must occur on or before the
date established in Program Documents. UHC shall have the
right to decline to finance any mortgage loan if, in the
reasonable opinion of UHC, the mortgage loan does not meet all
requirements of the Program Documents.

(4) Income limits of borrowers.

UHC shall establish and may amend maximum income
limits for low and moderate income persons eligible as
borrowers. The limits shall not exceed 140% of median income
as determined by UHC. UHC shall establish and may amend
the limits in open public meetings of UHC for which UHC shall
give public notice as required by state law. UHC shall make
information concerning the limits available to interested
persons, including potential borrowers, and shall incorporate the
limits as terms of the Program Documents.

(5) Acquisition cost limits.

UHC shall establish and may amend maximum acquisition
cost limits for residential housing qualified for UHC financing.
The acquisition cost of residential housing is the cost of
acquiring a completed residential housing unit and shall include
all amounts paid in cash or in kind for all structures, fixtures,
improvements, and land. UHC shall establish and may amend
the limits in open public meetings of UHC for which UHC shall
give public notice as required by state law. UHC shall make
information concerning the maximum acquisition cost limits
available to interested persons including loan applicants and
potential mortgagors, and shall incorporate the limits as terms
of the Program Documents.

(6) Assumption of single-family mortgage loans.

(a) UHC shall establish and may amend conditions and
requirements for the assumption of mortgage loans. The
conditions and requirements for the assumption of mortgage
loans may vary between the different series of bonds and
mortgage insurers or guarantors under which the various
mortgage loans have been purchased.

(b) Conditions and requirements for the assumption of
mortgage loans may include the following: acquisition cost
limits for the residential housing; income limits for the assuming
purchaser; the establishment of a limit, expressed as a
percentage of the assuming purchaser's income, of the
purchaser's monthly housing expenses; a requirement that the
purchaser not own any other properties financed under any other
UHC program; and any other requirements and qualifications
deemed necessary or advisable by UHC. Purchasers, who
assume mortgage loans, shall generally be required to satisfy the
same requirements that applied to the original borrower.

(c¢) UHC may impose limits on the maximum amount of
assumption fees that may be charged in connection with the
assumption of mortgage loans.

(d) UHC may require the continuing liability of the
original borrowers in connection with the assumption of
mortgage loans.

(e) The required documentation for the assumption of
mortgage loans may include documents deemed necessary by
UHC, applicable to the particular program.

(7) Limitation of frequency of loan applications.

UHC may establish limitations on the frequency with
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which a Mortgage Lender, on behalf of a particular mortgage
applicant or co-applicant, may request a mortgage purchase
agreement or otherwise apply for a reservation of mortgage loan
funds if UHC deems a limitation to be necessary to ensure the
efficient and equitable allocation of funds.

(8) Definitions.

(a) As used herein, "Mortgage Lender" shall mean a
mortgage lender that UHC has determined to be an eligible
mortgage lender in accordance with this Rule.

(b) As used herein, "Mortgage Loan" shall mean a loan
secured by a deed of trust or mortgage on a single-family
residence that UHC has determined to be an eligible mortgage
loan in accordance with this Rule.

R460-3-2. Multifamily Mortgage Programs.

(1) No Standard Program.

(a) UHC does not have a standard financing program for
bond financed multifamily rental housing. It is the developer's
responsibility to engage professionals to assist in obtaining
adequate bond credit enhancement and in structuring a sale or
placement of the bonds. UHC, as issuer, reserves the right to
approve or disapprove the terms of any proposed project or the
bond financing enhancement or structure.

(b) The sole source of repayment of the bonds, including
all interest and any premiums, for a multifamily rental housing
project shall be the revenue sources related to the project
financed by the bonds. Neither the bonds nor any interest or
premium shall constitute a general indebtedness of UHC.

(c) One or more national rating services must rate publicly
offered bonds issued by UHC. A minimum rating as determined
by UHC is required, unless specifically waived for good cause.
A type of credit enhancement backing the bonds must be in
place to increase the probability that the bond holders will be
repaid even if the project and its underlying mortgage loan
defaults. UHC reserves the right to approve all forms of credit
enhancement for the bonds. With certain restrictions, UHC may
permit bonds privately placed with institutional investors to be
unrated.

(d) Publicly offered bonds issued by UHC shall be sold to
underwriter(s) with the financial backing and capability to
generate cash at closing equal to the amount of the bonds,
regardless of whether the bonds have been resold to investors.
UHC may appoint underwriters requested by the developer;
however, UHC reserves the right to approve any underwriter,
and may appoint co-underwriters, as it deems appropriate.

(2) Legal Opinions.

(a) UHC appoints bond counsel to render any opinion with
respect to the tax exemption of the interest on the bonds.

(b) Any other opinions regarding UHC that may be
required by other parties to a bond transaction will be rendered
by counsel appointed by UHC but paid for by the developer.

(3) Income limits of qualifying tenants.

UHC shall establish and may amend maximum income
limits for low and moderate income persons eligible as
qualifying tenants of multifamily developments. The limits shall
not exceed 130% of median income as determined by UHC.
UHC shall establish and may amend the limits in open public
meetings of UHC for which UHC shall give public notice as
required by state law. UHC shall make information concerning
the limits available to interested persons including potential
renters and developers and shall incorporate the limits into
appropriate documents.

(4) Eligible developers/owners.

(a) To be eligible to participate in the multifamily
financings, the mortgagor/owner may be an individual, a limited
liability company, a partnership or a corporation having the
legal capacity and authority to borrow money for the purposes
of constructing, owning and operating a multifamily
development.

(b) UHC may establish criteria relating to the credit
worthiness and the financial, construction and operating
capacity of the developer/owner as UHC deems necessary to
maintain a secure program and to provide decent, safe and
sanitary rental housing. Alternatively, in situations where UHC
will be issuing bonds the proceeds of which will be loaned to
the developer/owner, UHC may rely on the due diligence of the
underwriters or purchasers of the bonds and/or the issuer of the
credit enhancement for the bonds in making the determination
that the developer/owner possesses sufficient creditworthiness
and sufficient financial, construction and operating capacity.

(5) Fees and Expenses.

The developer shall be responsible for all fees and
expenses incurred in connection with the issuance of any bonds.
UHC may charge a developer a fee for issuing the bonds or for
performing any services required by UHC.

R460-3-3. Home Improvement Loan Programs (Reserved).
(1) Reserved.

R460-3-4. Low-Income Housing Tax Credit Program.

(1) Application procedures.

(a) UHC shall prepare a low-income housing tax credit
allocation plan that provides the administration procedures,
allocation procedures, and compliance monitoring procedures
that UHC will follow in administering the low income housing
tax credit program for the state. The allocation plan may be
amended by UHC as is necessary to comply with amendments
to section 42 of the code or as deemed necessary by UHC to
maintain a sound program. UHC shall prepare an application
form that shall be used to request an allocation of both federal
and state low income housing tax credits for a proposed
residential housing development. The allocation plan and
application form shall be made available electronically via
UHC's website or upon request.

(b) UHC may establish and collect fees payable by low
income housing tax credit applicants to cover administrative and
legal expenses of UHC incurred in processing and reviewing
applications, allocating tax credits, monitoring compliance with
the provisions of section 42 of the code, and other program
requirements.

(2) Reservation of credits.

(a) UHC shall score and rank all applications according to
the procedures set forth in the allocation plan. A reservation of
low income housing tax credits allocated to an applicant shall be
in an amount determined by UHC and shall be based upon the
facts, circumstances, and representations made by the applicant
in the application.

(b) UHC may condition a reservation of low-income
housing tax credits to an applicant upon any restrictions and
conditions UHC believes are consistent with the purpose and
intent of the program, and those which will ensure the
completion of the residential housing development.

(c¢) No reservation of low-income housing tax credits may
be transferred by an applicant unless the specific written
approval of UHC is obtained before the proposed transfer. Any
transfer shall be made in writing, with copies of all written
documents provided to UHC.

(d) Applicants shall provide UHC with any information
that may be requested by UHC in performing its duties and
responsibilities required under the low-income housing tax
credit program and the allocation plan.

(3) Allocation.

(a) UHC shall enter into an agreement for the carry-over
allocation of low-income housing tax credits, or make a final
allocation of low-income housing tax credits, to applicants who
have received a reservation of low-income housing tax credits
upon satisfaction to UHC of all of the conditions to the
reservation of the low-income housing tax credits and
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satisfaction of all other requirements under section 42 of the
code and the allocation plan.

(b) UHC may disclose the application materials, or any
allocating documents, to the Rural Housing Service, Department
of Housing and Urban Development or other state or federal
agency as is necessary to comply with state or federal law
requiring the review of financial subsidies to low-income
housing developments.

(c) Asacondition to making any allocation of low-income
housing tax credits, UHC may require an applicant to make a
deposit, or provide other guarantees of performance, in an
amount and manner as determined by UHC to ensure the
completion of the residential housing development.
Circumstances under which deposits or performance guarantees
will be returned or forfeited, in whole or in part, shall be made
known to applicants in the allocation plan before the collection
of the deposit or performance guarantee.

(d) UHC may reserve or allocate low-income housing tax
credits in amounts that are less than amounts requested by
housing credit applicants. UHC may also forward-reserve
credits from the following calendar year to complete the
reservation of credits for an applicant that scored well enough
to receive a partial reservation of the current year credits.

(4) Compliance monitoring.

(a) UHC shall prepare a compliance monitoring plan
which satisfies the requirements of section 42 of the code.

(b) Recipients of low-income housing tax credits shall
provide to UHC documentation, certifications and other
evidences of compliance with the provisions of section 42 of the
code as required in the compliance monitoring plan or other
guidance issued by the IRS.

(c) UHC may establish and collect fees payable by
recipients of low income housing tax credits to cover
administrative and legal expenses of UHC incurred in on-site
and/or office-based physical and file compliance reviews,
associated documentation review and data input, internal and
external reporting of compliance results, maintenance and
updating of IT systems which support the program, or other
requirements required under section 42 of the code.

(d) If an applicant for low income housing tax credits is
considered not in good standing, as detailed in the allocation
plan, UHC may disallow any application in which a disqualified
individual or entity is participating in any way. UHC may bar
individuals or entities considered not in good standing from
submitting low income housing tax credit applications for a
period of time not to exceed two continuous tax-credit cycles.

R460-3-5. Housing Development Program.

(1) Financial assistance to housing sponsors.

UHC may provide financial assistance to a housing sponsor
for the purpose of financing the construction, development,
rehabilitation, purchase or operations of residential housing.

(a) UHC shall determine that the project proposed by the
housing sponsor increases or maintains the supply of affordable,
well-planned, well-designed, permanent, temporary transitional
or emergency housing for low and moderate income persons.

(b) The housing sponsor shall agree to provide a specified
number of units of residential housing for persons whose
income do not exceed the maximum income limits established
by UHC. The limits shall not exceed 120% of area median
income as determined by UHC. UHC shall establish and may
amend the limits in open public meetings of UHC for which
UHC shall give public notice as required by state law. UHC
may require that the income limits for a project be lower than
the maximum income limits.

(¢) The amount of'the financial assistance shall not exceed
the amount required to achieve financial feasibility in providing
affordable housing for the intended occupants of the residential
housing development.

(d) In determining the amount of financial assistance,
UHC shall determine that the costs, including developer fees
and reserves, incurred by the housing sponsor with respect to a
residential housing development, are not excessively greater
than similar housing developments.

(e) The housing sponsor shall agree to the controls and
procedures required by UHC to ensure that the financial
assistance is used only for the approved purposes.

(f) The housing sponsor shall agree to the continued
availability and affordability of the residential housing to low
and moderate income persons, pursuant to an enforceable
covenant running with the land which is prepared by UHC and
recorded with the real estate records of the county in which the
residential housing is located.

(g) UHC shall determine that the housing sponsor has the
necessary competence, experience and financial capability to
complete or operate the residential housing development
through an internal review of a sponsor's previous projects
and/or through interviews of individuals involved with the
sponsor in previous projects.

(h) UHC shall require security for any loan in a form and
amount as UHC determines is reasonably necessary to secure
repayment. The security shall include a lien on the project
property and may also include an irrevocable letter of credit,
personal guarantees, security interests in unrelated real or
personal property of the developer, assignments of contract
rights and interests related to proposed development of the
project, and/or power of attorney to replace manager, general
partner or other principals of the developer. The lien on the
project property may be subordinate to other financing of the
project. Loans to non-profit or governmental entities are not
required to be secured by personal guarantees.

(i) In the event that UHC makes a loan that is funded by
or subject to any federal or state program, the terms of the loan
shall be consistent with the requirements of the applicable
program, notwithstanding any inconsistency with this Rule.

(j) As used herein, the "amount of financial assistance"
means the principal amount of the loan together with the benefit
of loan terms that are not typically available in the market, such
as low (or no) interest rate, a long maturity date and/or a
deferred (or no) amortization period.

(2) Financial assistance to low and moderate income
persons.

UHC may provide financial assistance to low and moderate
income persons for the purpose of construction, rehabilitation,
purchase, and/or financing of residential housing.

(a) UHC shall determine that, in order to make
homeownership feasible for certain low and moderate income
persons, financial assistance is necessary to reduce the cost of
constructing, rehabilitating, purchasing and/or financing the
residential housing.

(b) UHC shall establish and may amend maximum income
limits for low and moderate income persons eligible to receive
the financial assistance. The limits shall not exceed 120% of
median income as determined by UHC. UHC shall establish
and may amend the limits in open public meetings of UHC for
which UHC shall give public notice as required by state law.
UHC may require that the income limits for a project be lower
than the maximum income limits.

(c¢) The financial assistance will be provided only to assist
with the construction, rehabilitation, purchase, and/or financing
of residential housing which does not exceed the maximum
acquisition cost and appraised value limits established by UHC.
The acquisition cost of residential housing is the cost of
acquiring a completed residential housing unit and shall include
all amounts paid in such or in kind for all structures, fixtures,
and land. UHC shall establish and may amend the limits in
open public meetings of UHC for which UHC shall have given
public notice as required by state law.



UAC (As of October 1, 2012)

Printed: October 22, 2012

Page 162

(d) UHC may condition the financial assistance provided
to the home-buyer upon its repayment, with or without interest,
to UHC.

(3) UHC may agree to provide any financial assistance
pursuant to such additional conditions, terms and restrictions to
ensure that the financial assistance is used as specified by UHC.

(4) UHC may establish application procedures and forms
of applications and may collect fees payable by housing
sponsors and/or low and moderate income persons to cover
administrative and legal expenses of UHC incurred in
processing and reviewing applications.

(5) UHC may provide financial assistance only if sufficient
funds exist for that purpose and the financial assistance can be
provided without jeopardizing the financial self-sufficiency of
UHC.

(6) UHC may provide financial assistance to any
subsidiary of UHC for any of the purposes set forth in this rule
provided the applicable conditions for such financial assistance
are satisfied.

(7) For financial assistance provided under a program
established by the Trustees of UHC, the general terms of the
financial assistance shall be consistent with the requirements of
the program and the specific terms shall be determined by the
President or another officer designated by the President. For all
other financial assistance, the general terms shall be determined
by the Trustees and the specific terms shall be determined by the
President consistent with the terms determined by the Trustees.

R460-3-6. State Low-Income Housing Tax Credit Program.

(1) Application procedures.

(a) UHC shall incorporate in the low-income housing tax
credit allocation plan prepared by UHC pursuant to R460-3-4
criteria and allocation procedures that UHC will follow in
administering state low-income housing tax credits.

(b) UHC shall designate the form of application which
shall be used to request an allocation of state low-income
housing tax credits.

(2) Reservation of credits.

(a) UHC shall evaluate all applications according to the
procedures set forth in the allocation plan, however, the
applications will not be scored and ranked for purposes of
reserving state low-income housing tax credits. A reservation
of state low-income housing tax credits allocated to an applicant
shall be in an amount determined by UHC and shall be based
upon the facts, circumstances, and representations contained in
the application. UHC may reserve state low-income housing tax
credits to projects either in conjunction with the reservation of
federal low-income housing tax credits or at a later date to a
project not yet placed-in-service that previously received a
reservation of federal low-income housing tax credits.

(b) UHC may condition a reservation of state low-income
housing tax credits to an applicant upon any restrictions and
conditions UHC believes are consistent with the purpose and
intent of the program, and those which will ensure the
completion of the residential housing development.

(c) No reservation of state low-income housing tax credits
may be transferred by an applicant unless the specific written
approval of UHC is obtained before the proposed transfer. Any
transfer shall be made in writing, with copies of all written
documents provided to UHC.

(d) Applicants shall provide UHC with any information
that may be requested by UHC in performing its duties and
responsibilities required under the low-income housing tax
credit program and the allocation plan.

(3) Allocation.

(a) UHC shall enter into an agreement for the carry-over
allocation of state low-income housing tax credits, or make a
final allocation of state low-income housing tax credits, to
applicants who have received a reservation of state low-income

housing tax credits upon satisfaction to UHC of all of the
conditions to the reservation of the state and federal low-income
housing tax credits.

(b) As a condition to making any allocation of state low-
income housing tax credits, UHC may require an applicant to
make a deposit, or provide other guarantees of performance, in
an amount and manner as determined by UHC to ensure the
completion of the residential housing development.
Circumstances under which deposits or performance guarantees
will be returned or forfeited, in whole or in part, shall be made
known to applicants before the collection of the deposit or
performance guarantee.

(c) UHC may reserve or allocate state low-income housing
tax credits in amounts that are less than amounts requested by
applicants.

KEY: housing finance
October 22, 2010
Notice of Continuation September 28, 2012
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R460. Housing Corporation, Administration.
R460-4. Additional Servicing Rules.
R460-4-1. Transfers of Servicing.

UHC may establish criteria relating to the transfer of
mortgage loan servicing from one servicer to another eligible
servicer to ensure that acceptable levels of servicing
performance will be achieved and to preserve UHC's rights with
respect to the transferor mortgage lender and servicer. UHC
may require that the transferor servicer and transferee servicer
enter into a written agreement with UHC with respect to the
transfer and the obligations of the parties.

R460-4-2. Default Servicers.

UHC may contract with eligible servicers to assume the
servicing obligations of another servicer upon the termination of
the latter servicer's eligibility to service mortgage loans. The
default servicing contracts may be on terms as UHC deems
necessary to ensure the efficient collection of and preservation
of the value of mortgage loans which are the subject of the
servicing.

KEY: housing finance
1990 9-4-910
Notice of Continuation September 28, 2012 9-4-911
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R460. Housing Corporation, Administration.

R460-5. Termination of Eligibility to Participate in
Programs.

R460-5-1. Mortgage Lenders.

UHC may terminate the eligibility of a mortgage lender to
participate in UHC's programs if UHC finds that a mortgage
lender:

(1) has failed to comply with the provisions of the act or
the rules, guidelines, policies or procedures adopted thereunder;

(2) has failed to perform any one or more of its obligations
arising under any contractual agreement with UHC;

(3) has failed to qualify and maintain itself as an eligible
servicer as defined in the agreements between the servicer and
UHC or has assigned the servicing of mortgage loans without
the prior written consent of UHC;

(4) has commenced a voluntary case under any chapter of
the Federal Bankruptcy Code, or has consented to, or has failed
to controvert in a timely manner, the commencement of an
involuntary case against the mortgage lender under such code,
or has initiated or suffered any proceeding of insolvency under
any other federal or state receivership law, or made any common
law assignment for the benefit of creditors or written admission
of its inability to pay debts generally as they become due;

(5) has failed to comply with any state or federal
regulatory requirement relating to the mortgage lender's
financial condition or operating performance;

(6) has suffered the appointment, by decree or order of a
court, agency or supervisory authority having jurisdiction in the
premises, of a conservator, receiver or liquidator in any
insolvency, readjustment of debt, marshalling of assets and
liabilities or similar proceeding affecting the mortgage lender or
substantially all of its properties, or for the termination or
liquidation of its affairs;

(7) has consented to the appointment of a conservator,
receiver or liquidator in any insolvency, readjustment of debt,
marshalling of assets and liabilities or similar proceeding
affecting the mortgage lender or substantially all of its
properties.

R460-5-2. Servicers.

UHC may terminate the eligibility of a servicer to
participate in UHC's programs and order the servicer to transfer
its servicing rights to another eligible servicer if UHC finds that
a servicer:

(1) has failed to comply with the provisions of the act or
the rules, guidelines, policies or procedures adopted thereunder;

(2) has failed to perform any one or more of its obligations
arising under any contractual agreement with UHC;

(3) has commenced a voluntary case under any chapter of
the Federal Bankruptcy Code, or has consented to, or has failed
to controvert in a timely manner, the commencement of an
involuntary case against the servicer under such code, or has
initiated or suffered any proceedings of insolvency or
reorganization under any other federal or state receivership law,
or made any common law assignment for the benefit of creditors
or written admission of its inability to pay debts generally as
they become due;

(4) has failed to comply with any state or federal
regulatory requirement relating to its financial condition or
operating performance;

(5) has suffered the appointment, by decree or order of a
court, agency or supervisory authority having jurisdiction in the
premises, of a conservator, receiver or liquidator in any
insolvency, readjustment of debt, marshalling of assets and
liabilities or similar proceeding affecting the servicer or
substantially all of its properties, or for the termination or
liquidation of its affairs;

(6) has consented to the appointment of a conservator,
receiver or liquidator in any insolvency, readjustment of debt,

marshalling of assets and liabilities or similar proceeding
affecting the servicer or substantially all of its properties.

R460-5-3. Other Participants.

(1) UHC may terminate the eligibility of a participant to
participate in UHC's programs if UHC finds that a participant:

(a) has made or procured to be made any false statement
for the purpose of influencing in any way an action of UHC or
any other participant;

(b) has falsely advertised, made misleading or false offers,
or otherwise attempted to induce persons to participate in
agency programs when program requirements cannot be met or
have not been represented accurately;

(c) has represented, either orally or in writing or
advertising, that agency mortgage loans are available at a
specified interest rate when such participant either knew or
reasonably should have known that UHC mortgage loans are not
available at such rate, or are available only with the financial
assistance of such participant, for example an interest rate buy
down;

(d) has provided funds, whether by gift or by loan, to
unqualified borrowers to enable such borrowers to obtain a
mortgage loan or other benefits of a UHC program;

(e) has violated a law, regulation or procedure relating to
an application for a mortgage loan or other benefits of a UHC
program or relating to the performance of obligations incurred
pursuant to a grant of financial assistance or pursuant to a
conditional or final commitment to insure or guarantee;

(f) has been debarred or suspended or issued a limited
denial of participation from a federal housing program;

(g) hasbeen convicted of or held liable in a civil judgment
for any of the following:

(i) commission of fraud or a criminal offense in
connection with obtaining, attempting to obtain, or performing
a public or private agreement or transaction;

(ii) forgery, falsification or destruction of records, making
false statements, making false claims, or obstruction of justice;

(i) commission of any other offense indicating a lack of
business integrity or business honesty that seriously and directly
affects the present responsibility of a person.

(2) For purposes of determining the scope of ineligibility,
conduct may be imputed as follows:

(a) The fraudulent, criminal or other seriously improper
conduct of any officer, director, shareholder, employee, partner,
joint venturer or other individual associated with a participant
may be imputed to the participant when the conduct occurred in
connection with the individual's performance of duties for or on
behalf of the participant, or with the participant's knowledge,
approval, or acquiescence. The participant's acceptance of the
benefits derived from the conduct shall be evidence of such
knowledge, approval, or acquiescence.

(b) The fraudulent, criminal, or other seriously improper
conduct of a participant may be imputed to any officer, director,
shareholder, employee, partner, joint venturer or other
individual associated with the participant who participated in,
knew of, or had reason to know of the participant's conduct.

(3) The eligibility of an affiliate or organizational element
of a participant may be terminated solely on the basis of its
affiliation, and regardless of its knowledge of or participation in
the acts providing cause for the action. The burden of proving
that a particular affiliate or organizational element is currently
responsible and not controlled by the primary sanctioned party,
or by an entity that itself is controlled by the primary sanctioned
party, is on the affiliate or organizational element.

(4) Ineligibility shall be for a period commensurate with
the seriousness of the cause. Ineligibility generally should not
exceed three years. Where circumstances warrant, a longer
period of ineligibility may be imposed. Ifa suspension precedes
a determination of ineligibility, the suspension period shall be
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considered in determining the ineligibility period.

(5) The president of UHC may suspend a participant for
any of the causes set forth in R460-5-3.1 which shall
immediately exclude a participant from participating in
transactions involving UHC programs for a temporary period
not to exceed 12 months.

(a) Suspension is a serious action to be imposed only when
there exists adequate evidence of one or more of the causes set
out in R460-5-3.1 and immediate action is necessary to protect
the public interest.

(b) In assessing the adequacy ofthe evidence, the president
of UHC shall consider how much information is available, the
credibility of the evidence given the circumstances, whether or
not important allegations are corroborated, and what inferences
can reasonable by drawn as a result of all available evidence.

(c) All suspensions shall be for a temporary period
pending the completion of an investigation and such legal or
ineligibility proceedings as may ensue but in any event shall be
for no longer than 12 months.

(d) Suspension shall be made effective by advising the
participant, and any specifically named affiliates, by certified
mail, return receipt requested of each of the following:

(i) that suspension is being imposed,;

(ii)) of the cause relied upon under R460-5-3.1 for
imposing suspension;

(iii) that the suspension is for a temporary period pending
the completion of an investigation and such legal or ineligibility
proceedings as may ensue:

(iv) of the right to request within 30 days, in writing, a
hearing, either oral or on the basis of any written submissions by
the respondent.

(e) Within 30 days of receipt of a notice of suspension, a
suspended participant, including any affiliate, desiring a hearing
shall file a written request for a hearing with UHC. If a hearing
is requested, it shall be held in accordance with R460-6-3.3.

(6) UHC shall compile, maintain, and distribute a list of all
persons whose eligibility to participate in UHC's programs has
been terminated or suspended. The list shall include the
following items:

(a) the names and addresses of all ineligible and suspended
persons, in alphabetical order, with cross-references when more
than one name is involved in a single action;

(b) the type of action;

(c) the cause for the action;

(d) the scope of the action;

(e) any termination date for each listing;

(f) the name and telephone number of UHC point of
contact for the action.

(7) Before resorting to adjudicative proceedings under
R460-6, UHC may issue a cease and desist order, advising a
participant of present actions by the participant that violate this
rule, and ordering the participant to cease and desist such
actions, subject to further sanctions.

(8) UHC may also refer a case involving a participant to
the Utah Department of Commerce, or any other state or federal
agency, for further action.

(9) UHC may settle a case at any time.

(10) UHC and a participant may agree to a voluntary
exclusion of a participant from a specific program or project.

KEY: housing finance
1993 9-4-910
Notice of Continuation September 28, 2012 9-4-911
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R460. Housing Corporation, Administration.
R460-6. Adjudicative Proceedings.
R460-6-1. Nature of Proceeding.

Any proceeding to terminate the eligibility of a mortgage
lender, servicer, or participant as contemplated in R460-5, or
any other adjudicative proceeding conducted by UHC, shall be
conducted as an informal adjudicative proceeding, as provided
for in Section 63G-4-203. The presiding officer of an
adjudicative proceeding may be the chairman, vice chairman,
acting chairman or president of UHC pursuant to Section 9-4-
904 and 9-4-905.

R460-6-2. Notice of Adjudicative Proceeding.

Not less than twenty days prior to any proposed agency
action, UHC shall file and serve notice of the adjudicative
proceeding upon the affected party, which notice shall be in
writing, shall be mailed postage paid by first-class mail, shall
designate the presiding officer, shall be signed by the president
of UHC and otherwise shall be prepared in accordance with the
requirements of Section 63G-4-201.

R460-6-3. Procedures for Informal Adjudicative Proceeding.

(1) No answer or pleading responsive to the notice of
adjudicative proceeding need be filed by the affected party.

(2) No hearing shall be held unless the affected party
requests a hearing in writing. The written request for a hearing
must be received by UHC no more than ten days after the
service of the notice of adjudicative proceeding.

(3) Ifahearing is requested by the affected party, it will be
held no sooner than ten days after notice is mailed to the
affected party. The affected party shall be permitted to testify,
present evidence, and comment on the proposed agency action.
Prior to the hearing, the affected party may have access to
information contained in UHC's files and to all materials and
information gathered in any investigation relevant to the
adjudicative proceeding, but discovery is prohibited. UHC may
issue subpoenas or other discovery orders.

(4) Intervention is prohibited.

(5) All informal adjudicative proceedings shall be open to
all parties.

R460-6-4. Decision of UHC.

Within thirty days after any hearing requested by an
affected party, or after the party's failure to request a hearing
within the time prescribed under R460-6-3, UHC shall issue a
signed order in writing stating UHC's decision and such other
information as is required by Section 63G-4-203. An order of
default may be issued by UHC if circumstances described in
Section 63G-4-209(1) shall occur.

KEY: housing finance
1990 63G-4
Notice of Continuation September 28, 2012
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R460. Housing Corporation, Administration.
R460-7. Public Petitions For Declaratory Orders.
R460-7-1. Purpose.

(1) As required by Section 63G-4-503, this rule provides
the procedures for submission, form, content, filing, review, and
disposition of petitions for agency declaratory orders regarding
the applicability of statutes, rules, and orders governing or
issued by UHC.

(2) The procedures governing agency declaratory orders
shall be applied in the following order:

(a) the applicable procedures of Section 63G-4-503;

(b) the procedures specified in this R460-7;

(c) the Utah Rules of Civil Procedure;

(d) the applicable procedures of other governing state and
federal law.

R460-7-2. Definitions.

Terms used in this rule are defined in Section 63G-4-103,
and in addition:

(1) "Applicability" means a determination if a statute, rule
or order should be applied, and if so, how the law stated should
be applied to the facts.

(2)  "Declaratory order" means an administrative
interpretation or explanation of rights, status, and other legal
relations under a statute, rule or order.

(3) "Order" is defined in Section 63G-3-102.

R460-7-3. Petition Form Content and Filing.

(1) The petition shall be addressed and delivered to the
president of UHC, who shall mark the petition with the date of
receipt.

(2) The petition shall:

(a) be clearly designated as a request for a UHC
declaratory order;

(b) identify the specific statute, rule or order which is in
question or to be reviewed,;

(c) describe the reason or need for the applicability review,
addressing, in particular, why the review should not be
considered frivolous;

(d) include an address and telephone number where the
petitioner can be contacted during regular work days;

(e) declare whether the petitioner has participated in a
completed or on-going adjudicative proceeding concerning the
same issue within the past 12 months;

(f) be signed by the petitioner.

(3) Any letter that expressly states the intent to request an
agency declaratory ruling and substantially complies with the
information required in this subsection shall be treated as
fulfilling the requirements of this subsection even though a
technical deficiency may exist in the letter.

R460-7-4. Reviewability.

(1) UHC shall review and consider the petition and may
issue a declaratory order.

(2) UHC shall not review a petition for declaratory order
that is:

(a) not within the jurisdiction of UHC;

(b) irrelevant or immaterial;

(c) subject to the restrictions of Section 63G-4-503.

R460-7-5. Petition Review and Disposition.

(1) In promptly reviewing and considering the petition
UHC may:

(a) meet with the petitioner;

(b) consult with counsel;

(c) take any action consistent with law that UHC deems
necessary to provide the petition adequate review and due
consideration.

(2) After consideration of a petition for a declaratory order,

UHC may issue a written order:

(a) declaring the applicability of the statute, rule or order
in question to the specified circumstances;

(b) which declines to issue a declaratory order and stating
the reasons for its action;

(c) agreeing to issue a declaratory order within a specified
time.

(3) A declaratory order shall contain:

(a) the names of all parties to the proceeding on which it
is based;

(b) the particular facts on which it is based,;

(c) the reasons for its conclusion.

(4) A copy ofall orders issued in response to a request for
a declaratory order shall be mailed promptly to the petitioner
and any other parties.

(5) If UHC sets the matter for an adjudicative proceeding
under Section 63G-4-503(6)(a)(ii), the proceeding shall be
designated as informal, pursuant to R460-6, and shall follow the
appropriate procedures of Section 63G-4.

R460-7-6. Administrative Review.

A petitioner may seek review or reconsideration of a
declaratory order by petitioning UHC under the procedures of
Sections 63G-4-301 and 302 or as otherwise provided by law.

R460-7-7. Extension of Time.

Unless the petitioner and UHC agree in writing to an
extension, if UHC has not issued a declaratory order within 60
days after receipt of the request for a declaratory order, the
petition is denied.

KEY: housing finance
1990
Notice of Continuation September 28, 2012

63G-4-503



UAC (As of October 1, 2012)

Printed: October 22, 2012

Page 168

R460. Housing Corporation, Administration.

R460-8. Americans with Disabilities Act (ADA) Complaint
Procedures.

R460-8-1. Authority and Purpose.

(1) UHC, pursuant to 28 CFR 35.107 adopts and publishes
within this rule, complaint procedures providing for prompt and
equitable resolution of complaints filed according to Title IT of
the Americans With Disabilities Act.

(2) The provision of 28 CFR 35 implements the provisions
of Title II of the Americans With Disabilities Act, 42 U.S.C.
12201, which provides that no qualified individual with a
disability, by reason of such disability, be excluded from
participation in or be denied the benefits of the services,
programs, or activities of a public entity, or be subjected to
discrimination by this or any such entity.

R460-8-2. Filing of Complaints.

(1) The complaint shall be filed timely to assure prompt,
effective assessment and consideration of the facts, but no later
than 60 days from the date of the alleged act of discrimination.

(2) The complaint shall be filed with UHC's ADA
coordinator in writing or in another accessible format suitable to
the complainant.

(3) Each complaint shall include the following:

(a) the complainant's name and mailing address;

(b) the nature and extent of the complainant's disability;

(c) adescription of UHC's alleged discriminatory action in
sufficient detail to inform UHC of the nature and date of the
alleged violation;

(d) adescription of the action and accommodation desired;
and

(e) a signature of the complainant or by his or her legal
representative.

(4) Complaints filed on behalf of classes or third parties
shall describe or identify by name, if possible, the alleged
victims of discrimination.

R460-8-3. Investigation of Complaint.

(1) The ADA coordinator shall investigate each complaint
received. The investigation shall be conducted to the extent
necessary to assure all relevant facts are determined and
documented. This may include gathering all information listed
in R460-8-2(3) if it is not made available by the complainant.

(2) When conducting the investigation, the ADA
coordinator may seek assistance from UHC's legal counsel and
human resource staff in determining what action, if any, shall be
taken on the complaint. The coordinator will consult with the
president and the ADA state coordinating committee before
making any decision that would involve any of the following:

(a) an expenditure of funds;

(b) facility modifications; or

(c) modification of an employment classification.

R460-8-4. Issuance of Decision.

(1) Within 45 days after receiving the complaint, the ADA
coordinator shall issue a decision outlining in writing or in
another suitable format stating what action, if any, shall be taken
on the complaint.

(2) If the ADA coordinator is unable to reach a decision
within the 45 day period, he shall notify the complainant in
writing or by another suitable format why the decision is being
delayed and what additional time is needed to reach a decision.

R460-8-5. Appeals.

(1) The complainant may appeal the decision of the ADA
coordinator by filing an appeal within five working days from
the receipt of the decision.

(2) The appeal shall be filed in writing with the president
or a designee other than the ADA coordinator.

(3) The filing of an appeal shall be considered as
authorization by the complainant to allow review of all
information, including information classified as private or
controlled, by the president or designee.

(4) The appeal shall describe in sufficient detail why the
ADA coordinator's decision is in error, is incomplete or
ambiguous, is not supported by the evidence, or is otherwise
improper.

(5) The president or designee shall review the factual
findings of the investigation and the complainant's statement
regarding the inappropriateness of the ADA coordinator's
decision and arrive at an independent conclusion and
recommendation. Additional investigations may be conducted
if necessary to clarify questions of fact before arriving at an
independent conclusion. The president may consult with the
state ADA coordinating committee before making any decision
that would involve any of the following:

(a) an expenditure of funds;

(b) facility modifications; or

(c) modification of an employment classification.

(6) The decision shall be issued within 45 days after
receiving the appeal and shall be in writing or in another
suitable format to the individual.

(7) If the president or his designee is unable to reach a
decision within the 45 day period, he shall notify the
complainant in writing or by another suitable format why the
decision is being delayed and the additional time needed to
reach a decision.

R460-8-6. Classification of Records.

The record of each complaint and appeal, and all written
records produced or received as part of such actions, shall be
classified as protected as defined under Section 63G-2-305 until
the ADA coordinator, president or their designees issue the
decision at which time any portions of the record that may
pertain to the individual's medical condition shall remain
classified as private as defined under Section 63G-2-302 or
controlled as defined in Section 63G-2-304. All other
information gathered as part of the complaint record shall be
classified as private information. Only the written decision of
the ADA coordinator, president or their designees shall be
classified as public information.

R460-8-7. Relationship to Other Laws.

This rule does not prohibit or limit the use of remedies
available to individuals under the Utah Antidiscrimination Act
(34A-5-101); the Federal ADA Complaint Procedures (28 CFR
Subpart F, beginning with Part 35.170, 1991 edition); or any
other Utah or federal law that provides equal or greater
protection for the rights of individuals with disabilities.

KEY: housing finance
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R539. Human Services, Services for People with Disabilities.
R539-1. Eligibility.
R539-1-1. Purpose.

(1) The purpose of this rule is to provide:

(a) procedures and standards for the determination of
eligibility for Division services as required by Title 62A,
Chapter 5, Part-1; and

(b) notice to Applicants of hearing rights and the hearing
process.

R539-1-2. Authority.

(1) This rule establishes procedures and standards for the
determination of eligibility for Division services as required by
Title 62A, Chapter 5, Part-1.

(2) The procedures of this rule constitute the minimum
requirements for eligibility for Division funding. Additional
procedures may be required to comply with any other governing
statute, federal law, or federal regulation.

R539-1-3. Definitions.

(1) Terms used in this rule are defined in Section 62A-5-
101.

(2) In addition:

(a) "Agency Action" means an action taken by the Division
that denies, defers, or changes services to an Applicant applying
for, or a person receiving, Division funding;

(b) "Applicant" means an individual or a representative of
an individual applying for determination of eligibility;

(c) "Brain Injury" means any acquired injury to the brain
and is neurological in nature. This would not include those with
deteriorating diseases such as Multiple Sclerosis, muscular
dystrophy, Huntington's chorea, ataxia, or cancer, but would
include cerebral vascular accident;

(d) "Department" means the Department of Human
Services;

(e) "Division" means the Division of Services for People
with Disabilities;

(f) "Form" means a standard document required by
Division rule or other applicable law;

(g) "Guardian" means someone appointed by a court to be
a substitute decision maker for a person deemed to be
incompetent of making informed decisions;

(h) "Hearing Request" means a written request made by a
person or a person's representative for a hearing concerning a
denial, deferral or change in service;

(i) "ICF/ID" means Intermediate Care Facility for People
with Intellectual Disability;

(j) "Person" means someone who has been found eligible
for Division funding for support services due to a disability and
who is waiting for or receiving services at the present time;

(k) "Region" means one of four geographical areas of the
State of Utah referred to as central, eastern, northern or western;

(1) "Region Office" means the place Applicants apply for
services and where support coordinators, supervisors and region
directors are located;

(m) "Related Conditions" means a severe, chronic
disability that meets the following conditions:

(i) It is attributable to:

(A) Cerebral palsy or epilepsy; or

(B) Any other condition, other than mental illness, found
to be closely related to intellectual disability because this
condition results in impairment of general intellectual
functioning or adaptive behavior similar to that of people with
intellectual disability, and requires treatment or services similar
to those required for these persons.

(ii) It is manifest before the person reaches age 22.

(ii1) It is likely to continue indefinitely.

(iv) It results in substantial functional limitations in three
or more of the following areas of major life activity:

(A) Self-care.

(B) Understanding and use of language.

(C) Learning.

(D) Mobility.

(E) Self-direction

(F) Capacity for independent living.

(n) "Representative” means the person's legal
representative including the person's parents if the person is a
minor child, a court appointed guardian or a lawyer retained by
the person;

(o) "Resident" is an Applicant or Guardian who is
physically present in Utah and provides a statement of intent to
reside in Utah.;

(p) "Support" is assistance for portions of a task allowing
aperson to independently complete other portions of the task or
to assume increasingly greater responsibility for performing the
task independently;

(qQ) "Support Coordinator" means an employee of the
Division who completes written documentation of supports and
determination of eligibility and support needs;

(r) "Team Member" means members of the person's circle
of support who participate in the planning and delivery of
services and supports with the Person. Team members may
include the Person applying for or receiving services, his or her
parents, Guardian, the support coordinator, friends of the
Person, and other professionals and Provider staff working with
the Person; and

(s) "Waiver" means the Medicaid approved plan for a state
to provide home and community-based services to persons with
disabilities in lieu of institutionalization in a Title XIX facility,
the Division administers three such waivers; the intellectual
disabilities or related conditions waiver, the brain injury waiver
and physical disabilities waiver.

R539-1-4. Non-Waiver Services for People with Intellectual
Disabilities or Related Conditions.

(1) The Division will serve those Applicants who meet the
definition of a person with a disability in Subsections 62A-5-
101(9).

(2) When determining functional limitations in the areas
listed below for Applicants ages 7 and older, age appropriate
abilities must be considered.

(a) Self-care - An Applicant who requires assistance,
training and/or supervision with eating, dressing, grooming,
bathing or toileting.

(b) Expressive and/or Receptive Language - An Applicant
who lacks functional communication skills, requires the use of
assistive devices to communicate, or does not demonstrate an
understanding of requests or is unable to follow two-step
instructions.

(c) Learning - An Applicant who has a valid diagnosis of
mental retardation based on the criteria found in the current
edition of the Diagnostic and Statistical Manual of Mental
Disorders (DSM).

(d) Mobility - An Applicant with mobility impairment who
requires the use of assistive devices to be mobile and who
cannot physically self-evacuate from a building during an
emergency without the assistive device.

(e) Capacity for Independent Living - An Applicant (age
7-17) who is unable to locate and use a telephone, cross streets
safely, or understand that it is not safe to accept rides, food or
money from strangers. An adult who lacks basic survival skills
in the areas of shopping, preparing food, housekeeping, or
paying bills.

(f) Self-direction - An Applicant (age 7-17) who is
significantly at risk in making age appropriate decisions. An
adult who is unable to provide informed consent for
medical/health care, personal safety, legal, financial,
habilitative, or residential issues and/or who has been declared
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legally incompetent. A person who is a significant danger to
self or others without supervision.

(g) Economic self-sufficiency - (This area is not applicable
to children under 18.) An adult who receives disability benefits
and who is unable to work more than 20 hours a week or is paid
less than minimum wage without employment support.

(3) Applicant must be diagnosed with intellectual
disability as per R539-1-3 or related conditions.

(a) Applicants who have a primary diagnosis of mental
illness, hearing impairment and/or visual impairment, learning
disability, behavior disorder, substance use disorder or
personality disorder do not qualify for services under this rule.

(4) The Applicant, parent of a minor child, or the
Applicant's Guardian must be a resident of the State of Utah
prior to the Division's final determination of eligibility.

(5) The Applicant or Applicant's Representative shall be
provided with information about all service options available
through the Division as well as a copy of the Division's Guide
to Services.

(6) It is the Applicant's or Applicant's Representative's
responsibility to ensure that the appropriate documentation is
provided to the intake worker to determine eligibility.

(7) The following documents are required to determine
eligibility for non-waivered intellectual disability or related
conditions services.

(a) A Division Eligibility for Services Form 19 completed
by the designated staff within each region office. For children
under seven years of age, Eligibility for Services Form 19C,
completed by the designated staff within each region office, will
be accepted in lieu of the Eligibility for Services Form 19. The
staff member will indicate on the Eligibility for Services Form
19C that the child is at risk for substantial functional limitation
in three areas of major life activity due to intellectual disability
or related conditions; that the limitations are likely to continue
indefinitely; and what assessment provides the basis of this
determination.

(b) Inventory for Client and Agency Planning (ICAP)
assessment shall be completed by the Division;

(c) Social History completed by or for the Applicant
within one year of the date of application;

(d) Psychological Evaluation provided by the Applicantor,
for children under seven years of age, a Developmental
Assessment may be used as an alternative; and

(e) Supporting documentation for all functional limitations
identified on the Division Eligibility for Services Form 19 or
Division Eligibility for Services Form 19C shall be gathered and
filed in Applicant's record. Additional supporting
documentation shall be required when eligibility is not clearly
supported by the above-required documentation. Examples of
supporting documentation include, but are not limited to, mental
health assessments, educational records, neuropsychological
evaluations, and medical health summaries.

(8) Ifeligibility documentation is not completed within 90
calendar days of'initial contact, a written notification letter shall
be sent to Applicant or Applicant's Representative indicating
that the intake case will be placed in inactive status.

(a) The Applicant or Applicant's Representative may
activate the application at anytime thereafter by providing the
remaining required information.

(b) The Applicant or Applicant's Representative shall be
required to update information.

(9) When all necessary eligibility documentation is
received from the Applicant or Applicant's Representative,
Region staff shall determine the Applicant eligible or ineligible
for funding for non-waiver intellectual disability or related
conditions services within 90 days of receiving the required
documentation.

(10) A Notice of Agency Action, Form 522-I, and a
Hearing Request, Form 4908, shall be mailed to each Applicant

or Applicant's Representative upon completion of the
determination of eligibility or ineligibility for funding. The
Notice of Agency Action, Form 522-1, shall inform the
Applicant or Applicant's Representative of eligibility
determination and placement on the waiting list. The Applicant
or Applicant's Representative may challenge the Notice of
Agency Action by filing a written request for an administrative
hearing before the Department of Human Services, Office of
Administrative Hearings.

(11) People receiving services will have their eligibility re-
determined on an annual basis. If people are determined to no
longer be eligible for services, a transition plan will be
developed to discontinue services and ensure health and safety
needs are meet.

(12) This rule does not apply to Applicants who meet the
separate eligibility criteria for physical disability and brain
injury outlined in Rule 539-1-6 and Rule 539-1-8 respectively.

(13) Persons not participating in a Waiver or Persons
participating ina Waiver but receiving non-Waiver services may
have reductions in non-Waiver service packages or be
discharged from non-Waiver services completely, due to budget
shortfalls, reduced legislative allocations and/or reevaluations
of eligibility.

R539-1-5. Medicaid Waiver for People with Intellectual
Disability or Related Conditions.

(1) Pursuant to R414-61-2, matching federal funds may be
available through the Medicaid Home and Community-Based
Waiver for People with Intellectual Disabilities or Related
Conditions to provide an array of home and community-based
services that an eligible individual needs.

(a) A Notice of Agency Action, Form 522-F, and a
Hearing Request, Form 4908, shall be mailed to each Applicant
or Applicant's Representative upon completion to inform of the
determination of eligibility or ineligibility for the Waiver. The
Applicant or Applicant's Representative may challenge the
Notice of Agency Action by filing a written request for an
administrative hearing before the Department of Health.

(2) Applicants who are found eligible for Waiver funding
may choose to participate in the Medicaid Waiver. If the
Applicant chooses not to participate in the Waiver, their funding
will be equivalent to the State portion of the Waiver budget they
would have received had they participated in the Waiver.

R539-1-6. Non-Waivered Services for People with Physical
Disabilities.

(1) The Division will serve those Applicants who meet the
eligibility requirements for physical disabilities services. To be
determined eligible for non-waivered Physical Disabilities
Services, the Applicant must:

(a) Have the functional loss of two or more limbs;

(b) Be 18 years of age or older;

(c) Have at least one personal attendant trained or willing
to be trained and available to provide support services in a
residence that is safe and can accommodate the personnel and
equipment (if any) needed to adequately and safely care for the
Person; and

(d) Be medically stable, have a physical disability and
require in accordance with the Person's physician's written
documentation, at least 14 hours per week of personal assistance
services in order to remain in the community and prevent
unwanted institutionalization.

(e) Have their physician document that the Person's
qualifying disability and need for personal assistance services
are attested to by a medically determinable physical impairment
which the physician expects will last for a continuous period of
not less than 12 months and which has resulted in the
individual's functional loss of two or more limbs, to the extent
that the assistance of another trained person is required in order
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to accomplish activities of daily living/instrumental activities of
daily living;

(f) Be capable, as certified by a physician, of selecting,
training and supervising a personal attendant;

(g) Be capable of managing personal financial and legal
affairs; and

(h) Be a resident of the State of Utah.

(2) Applicants seeking non-Waiver funding for physical
disabilities services from the Division shall apply directly to the
Division's State Office, by submitting a completed Physical
Disabilities Services Application Form 3-1 signed by a licensed
physician.

(3) Ifeligibility documentation is not completed within 90
calendar days of'initial contact, a written notification letter shall
be sent to the Applicant indicating that the intake case will be
placed in inactive status.

(a) The Applicant may activate the application at anytime
thereafter by providing the remaining required information.

(b) The Applicant shall be required to update information.

(4) When all necessary eligibility documentation is
received from the Applicant and the Applicant is determined
eligible, the Applicant will be assessed by a Nurse Coordinator,
according to the Physical Disabilities Needs Assessment Form
3-2 and the Minimum Data Set-Home and Community-based
(MDS-HC), and given a score prior to placing a Person into
services. The Physical Disabilities Nurse Coordinator shall:

(a) use the Physical Disabilities Needs Assessment Form
3-2 to evaluate each Person's level of need;

(b) determine and prioritize needs scores;

(c) rank order the needs scores for every Person eligible
for service, and

(d) if funding is unavailable, enter the Person's name and
score on the Physical Disabilities wait list.

(5) The Physical Disabilities Nurse Coordinator assures
that the needs assessment score and ranking remain current by
updating the needs assessment score as necessary. A Person's
ranking may change as needs assessments are completed for new
Applicants found to be eligible for services.

(6) A Notice of Agency Action, Form 522-1, and a Hearing
Request, Form 4908, shall be mailed to each Applicant upon
completion of the determination of eligibility or ineligibility for
funding. The Notice of Agency Action, Form 522-I, shall
inform the Applicant of eligibility determination and placement
on the pending list. The Applicant may challenge the Notice of
Agency Action by filing a written request for an administrative
hearing before the Department of Human Services, Office of
Administrative Hearings.

(7) This does not apply to Applicants who meet the
separate eligibility criteria for intellectual disability or related
condition and brain injury outlined in Rule 539-1-4 and Rule
539-1-8 respectively.

(8) Persons not participating in a waiver or Persons
participating in a waiver but receiving non-waiver services may
have reductions in service packages or be discharged from
services completely, due to budget shortfalls, reduced legislative
allocations and/or reevaluations of eligibility.

R539-1-7.
Disabilities.

(1) Pursuant to R414-61-2, matching federal funds may be
available through the Medicaid Home and Community-Based
Waiver for People with Physical Disabilities to provide an array
of home and community-based services that an eligible
individual needs.

(2) Applicants who are found eligible for the Home and
Community-Based Waiver for People with Physical Disabilities
funding but who choose not to participate in the Home and
Community-Based Waiver for People with Physical Disabilities,
will receive only the state paid portion of services.

Medicaid Waiver for People with Physical

R539-1-8.
Injury.

(1) The Division will serve those Applicants who meet the
eligibility requirements for brain injury services. To be
determined eligible for non-waiver brain injury services the
Applicant must:

(a) have a documented acquired neurological brain injury
(by a licensed physician) according to the International
Classifications of Diseases, 9th Revision, (ICD 9 CM). The
following codes listed below qualify for ABI services:

047.9--aseptic meningitis (unspecified viral meningitis)

290 - 294 Codes not accepted as stand alone diagnosis
(needing additional diagnosis)

290.4--vascular dementia

290.10 Prehensile dementia, uncomplicated

293.9--psychotic, post traumatic brain injury syndrome

294.0--amnesia

294.9--unspecified persistent mental disorders due to
conditions classified elsewhere

294.9--with psychotic reaction

294.10-294.11--dementia without and with behavior
disturbance Aggression, combative violent behaviors and
wandering off

310.0 - 310.9 nonpsychotic disorder, brain damage

310.0--frontal lobe syndrome

310.1--mild memory loss or lack following organic brain
damage

310.1--personality change due to conditions classified
elsewhere

310.2--post concussion syndrome

310.2--post contusion syndrome, includes encephalopathy

310.2--post contusion syndrome, includes TBI

310.2--post contusion syndrome, includes TBI

310.2--post traumatic brain injury

310.2--post traumatic brain injury syndrome

310.8 - 310.9--other nonpsychotic mental disorder,
following organic brain damage

310.8--other specified mental disorder following organic
brain damage

310.8--other specified nonpsychotic mental disorders
following organic brain damage

310.9--organic brain syndrome

310.9--Organic brain syndrome

310.9--organic brain syndrome (chronic or acute)

310.9--unspecified nonpsychotic mental disorder following
organic brain damage

320.9--meningitis, bacterial

322.0--meningitis, nonpyogenic

322.2--meningitis, chronic

322.9--meningitis

323.0 - 323.82--choose to pick cause of encephalitis, not
323.9

324.0 - 324.9--Intracranial and intraspinal abscess

325 Phlebitis and thrombophlebitis of intracranial venous
sinuses

326 Late effects of intracranial abscess or pyogenic
infection

348.0--arachnoid cyst, brain; not as stand alone diagnosis
(needs additional diagnosis)

348.1--anoxic brain damage

349.82 Toxic encephalopathy

430--subarachnoid hemorrhage

431--intracerebral hemorrhage

432.0--hematoma, non-traumatic brain

432.1--subdural hematoma

432--other and unspecified intracranial hemorrhage

433 Occlusion and stenosis of precerebral arteries (only if
Sth digit is 1)

434 Occlusion of cerebral arteries (only if 5th digit is 1)

Non-Waiver Services for People with Brain
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436--brain or cerebral, acute seizure; need another
diagnosis in combination

438 - 438.89 Late effects of cerebrovascular disease
(excluding 438.9)

780.93--Memory loss amnesia -only in combination with
an E Code - (excludes 310.1 Mild Memory Disturbance due to
organic brain damage) need an E code secondary to cause

List codes from 800 - 804 then 5th digit list only those that
are 2 - 9 exclude 0 to 1(excluding 802's)

800.0--closed skull fracture, vault (parietal, frontal, vertex)

800.1 Fracture skull vault (frontal parietal) closed with
laceration and contusion

800.1--closed skull fracture, vault with cerebral contusion

800.2 closed head injury with subarachnoid, subdural, and
extradural hemorrhage

800.2 Closed skull fracture, with subarachnoid, subdural,
and extradural hemorrhage

800.2--closed skull fracture, vault with epidural, extradural

hemorrhage

800.2--closed skull vault fracture with subdural
hemorrhage

800.3--closed skull fracture, vault with intracranial
hemorrhage

800.3--Closed skull fx with other and unspecified
intracranial hemorrhage

800.4--closed skull fracture, vault with intracranial injury

800.4--closed skull fx with intracranial injury of other and
unspecified nature

800.5 - 800.9--Open skull fracture, vault (parietal or frontal
area)

800.6--open skull fx with cerebral laceration and contusion

800.7--open skull fx with subarachnoid, subdural, and extra
dural hemorrhage

800.7--open skull vault fracture with subdural hemorrhage

800.8--open skull fx other and unspecified intracranial
hemorrhage

800.9--Open skull fx with intracranial injury of other and
unspecified nature

800.9--open vault fracture with intracranial injury of other
and unspecified nature

801.0 - 801.9 Fracture of base of skull

801.0--closed skull fracture, base

801.1--closed skull fracture, with cerebral hemorrhage

801.2--closed skull base fracture with subdural hemorrhage

801.2--closed skull fracture with epidural hemorrhage

801.3 - 801.4--closed skull fracture, base with intracranial
hemorrhage

801.5 - 801.9--open skull fracture, base of skull

801.7--open skull base fracture with subdural hemorrhage

803.0 - 804.9--Other and unqualified skull fractures
(includes single or multiple fx)

803.0--closed skull fracture with facial injuries

803.1--closed skull fracture with cerebral contusion

803.2--closed skull fracture with epidural, extradural
hemorrhage

803.2--closed skull fracture, with subachnoid, subdural,
and extradural hemorrhage

803.2--other and unqualified skull fractures, closed,
subdural hemorrhage

803.3--closed skull fracture with intracranial hemorrhage

803.4--closed skull fracture with intracranial injury

803.5 - 803.9--open skull fracture, other and unqualified

803.7--other and unqualified skull fractures, open, subdural
hemorrhage

804.2--multiple fractures skull and face, closed, subdural
hemorrhage

804.5 - 804.9--Open skull fracture, multiple fractures skull
and face

804.7--multiple fractures skull and face, open, subdural

hemorrhage

List codes from 850-854 then 5th digit list only those that
are 2 - 9 exclude 0 to 1

850.1 - 850.5--concussion with loss of conscious

851.0 - 851.9--cerebral laceration and contusion, open or
closed, specifies site

851.0--cerebral contusion without mention open wound

851.2--cerebral laceration without mention of open wound

851.4 or 851-6--cerebral or brain stem contusion s mention
open wnd

851.4--contusion brain stem

851.8--cerebral contusion (851.0 - 851.9--specify site,
open, closed)

851.8--contusion brain

851.8--other and unspecified cerebral contusion

851.8--other unspecified cerebral s mention open wound

852.0, 852.2, 854.4 hemorrhage s mention open wound

852.0 - 852.5--Subarachnoid, subdural, and extradural
hemorrhage following injury

852.0--subarachnoid hemorrhage

852.2 - 852.3--subdural hemorrhage, injury, without
mention open, open

852.2--subdural hemorrhage following injury, s mention
open wound

852.2--traumatic brain injury, subdural

852.3--subdural hemorrhage following injury, with open
wound

852.4 - 852.5--extradural hemorrhage injury, without
mention open

853.0 other intracranial hemorrhage after injury s mention
open wound

853.0 - 853.1--other and unspecified intracranial
hemorrhage following injury

853.0--hematoma, traumatic brain

854.0 - 854.1--Intracranial injury of other and unspecified
nature

854.0--injury intracranial

854.0--intracranial hemorrhage due to injury

854.1--intracranial injury of other and unspecified nature
s mention open w

905.0 Late effects of fracture of skull and face bones (5th
digit list only those that are 2 - 9 exclude 0 - 1)

906.0 Late effects of open wound of head, neck, and trunk
(5th digit list only those that are 2 - 9 exclude 0 - 1)

907.0--late effect of intracranial injury (5th digit list only
those that are 2 - 9 exclude 0 - 1);

(b) Be 18 years of age or older;

(c) score between 40 and 120 on the Comprehensive Brain
Injury Assessment Form 4-1.

(d) meet at least three of the functional limitations listed
under number (4).

(2) Applicants with functional limitations due solely to
mental illness, substance use disorder or deteriorating diseases
like Multiple Sclerosis, Muscular Dystrophy, Huntington's
Chorea, Ataxia or Cancer are ineligible for non-waiver services.

(3) Applicants with intellectual disability or related
conditions are ineligible for these non-waiver services.

(4) In addition to the definitions in Section 62A-5-101(3)
and (5), eligibility for brain injury services will be evaluated
according to the Applicant's functional limitations as described
in the following definitions:

(a) Memory or Cognition means the Applicant's brain
injury resulted in substantial problems with recall of
information, concentration, attention, planning, sequencing,
executive level skills, or orientation to time and place.

(b) Activities of Daily Life means the Applicant's brain
injury resulted in substantial dependence on others to move, eat,
bathe, toilet, shop, prepare meals, or pay bills.

(c) Judgment and Self-protection means the Applicant's
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brain injury resulted in substantial limitation of the ability to:

(i) provide personal protection;

(i1) provide necessities such as food, shelter, clothing, or
mental or other health care;

(iii) obtain services necessary for health, safety, or welfare;

(iv) comprehend the nature and consequences of remaining
in a situation of abuse, neglect, or exploitation.

(d) Control of Emotion means the Applicant's brain injury
resulted in substantial limitation of the ability to regulate mood,
anxiety, impulsivity, agitation, or socially appropriate conduct.

() Communication means the Applicant's brain injury
resulted in substantial limitation in language fluency, reading,
writing, comprehension, or auditory processing.

(f) Physical Health means the Applicant's brain injury
resulted in substantial limitation of the normal processes and
workings of the human body.

(g) Employment means the Applicant's brain injury
resulted in substantial limitation in obtaining and maintaining a
gainful occupation without ongoing supports.

(5) The Applicant shall be provided with information
concerning service options available through the Division and
a copy of the Division's Guide to Services.

(6) The Applicant or the Applicant's Guardian must be
physically present in Utah and provide evidence of residency
prior to the determination of eligibility.

(7) Tt is the Applicant's or Applicant's Representative's
responsibility to provide the intake worker with documentation
of brain injury, signed by a licensed physician;

(8) The intake worker will complete or compile the
following documents as needed to make an eligibility
determination:

(a) Comprehensive Brain Injury Assessment Form 4-1,
Part I through Part VII; and

(b) Brain Injury Social History Summary Form 824L,
completed or updated within one year of eligibility
determination;

(9) Ifeligibility documentation is not completed within 90
calendar days of'initial contact, a written notification letter shall
be sent to the Applicant or the Applicant's Representative
indicating that the intake case will be placed in inactive status.

(a) The Applicant or Applicant's Representative may
activate the application at anytime thereafter by providing the
remaining required information.

(b) The Applicant or Applicant's Representative shall be
required to update information.

(10) When all necessary eligibility documentation is
received from the Applicant or Applicant's Representative,
region staff shall determine the Applicant eligible or ineligible
for funding for brain injury supports.

(11) A Notice of Agency Action, Form 522-I, and a
Hearing Request, Form 4908, shall be mailed to each Applicant
or Applicant's Representative upon completion of the
determination of eligibility or ineligibility for funding. The
Notice of Agency Action, Form 522, shall inform the Applicant
or Applicant's Representative of eligibility determination and
placement on the waiting list. The Applicant or Applicant's
Representative may challenge the Notice of Agency Action by
filing a written request for an administrative hearing before the
Department of Human Services, Office of Administrative
Hearings.

(12) Persons receiving Brain Injury services will have their
eligibility re-determined on an annual basis. Persons who are
determined to no longer be eligible for services will have a
transition plan developed to discontinue services and ensure that
health and safety needs are met.

R539-1-9. Medicaid Waiver for People with Acquired Brain
Injury.
(1) Pursuant to R414-61-2, matching federal funds may be

available through the Medicaid Home and Community-Based
Waiver for People with Acquired Brain Injury to provide an
array of home and community-based services that an eligible
individual needs.

(2) Applicants who are found eligible for the Home and
Community-Based Waiver for People with Brain Injury funding
but who choose not to participate in the Home and Community-
Based Waiver for People with Brain Injury, will receive only the
state paid portion of services.

(3) A Notice of Agency Action, Form 522-F, and a
Hearing Request, Form 4908, shall be mailed to each Applicant
or Applicant's Representative upon completion to inform of the
determination of eligibility or ineligibility for the Waiver. The
Applicant or Applicant's Representative may challenge the
Notice of Agency Action by filing a written request for an
administrative hearing before the Department of Health.

R539-1-10. Graduated Fee Schedule.

(1) Pursuant to Utah Code 62A-5-105 the Division
establishes a graduated fee schedule for use in assessing fees to
individuals. The graduated fee schedule shall be applied to
Persons who do not meet the Medicaid eligibility requirements
listed in the Intellectual Disability or Related Conditions
Waiver, the Traumatic Brain Injury Waiver or the Physical
Disabilities Waiver. Family size and gross income shall be used
to determine the fee. This rule does not apply to Persons who
qualify for Medicaid waiver funding but who choose to have
funding reduced to the state match per R539-1-5(2), R539-1-
7(2), and R539-1-9(2) rather than participate in the Medicaid
Waiver.

(a) Persons who do not participate in a Medicaid Waiver
who do not meet Waiver level of care must apply for a Medicaid
Card within 30 days of receiving notice of this rule. Persons
who do not participate in a Medicaid Waiver who meet Waiver
level of care must apply for determination of financial eligibility
using Form 927 within 30 days of receiving notice of this rule.
Persons who do not participate in a Medicaid Waiver shall
provide the Support Coordinator or Nurse Coordinator with the
financial determination letter within 10 days of the receipt of
such documentation. Persons who do not participate in a
Medicaid Waiver and who fail to comply with these
requirements shall have funding reduced to the state match rate.

(b) Persons who do not participate in a Medicaid Waiver
due to financial eligibility, must be reduced to the state match
rate.

(c) Persons who only meet the general eligibility
requirements, as per R539-1-4, R539-1-6, and R539-1-8, must
report all cash assets (stocks, bonds, certified deposits, savings,
checking and trust amounts), annual income and number of
family members living together using Division Form 2-1G.
Persons with Discretionary Trusts are exempt from the
Graduated Fee Schedule as per Subsection 62A-5-110(6). The
Form 2-1G shall be reviewed at the time of the annual planning
meeting. The Person / family shall return Form 2-1G to the
support coordinator prior to delivery of new services. Persons
/ families currently receiving services will have 60 days from
receiving notice of this rule to return a completed and signed
Form 2-1G to the Division. Persons/ families who complete the
Division Graduated Fee Assessment Form 2-1G shall be
assessed a fee no more than 3% of their income. If the form is
not received within 60 days of receiving notice of this rule, the
Person will have funding reduced to the state match rate.

(d) Cash assets, income and number of family members
will be used to calculate available income (using the formula:
(assets + income) / by the total number of family members =
available income). Available income will be used to determine
the fee percent (0 percent to 3 percent). The annual fee amount
will be calculated by multiplying available income by the fee
percent. Persons who do not participate in a Medicaid Waiver,
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who only meet general eligibility requirements, and have
available incomes below 300 percent of the poverty level will
not be assessed a fee. Persons with available incomes between
300 and 399 percent of poverty will be assessed a 1 percent fee,
Persons with available incomes between 400 and 499 percent of
poverty will be assessed a 2 percent fee and those with available
income over 500 percent of poverty will be assessed a 3 percent
fee.

(e) No fee shall be assessed for a Person who does not
participate in a Medicaid Waiver and who receives funding for
less than 31 percent of their assessed need. A multiplier shall be
applied to the fee of Persons who do not participate in a
Medicaid Waiver and who receive 31 to 100% percent of their
assessed need.

(f) IfaPerson's annual allocation is at the state match rate,
they will not be assessed a fee.

(g) Only one fee will be assessed per family, regardless of
the number of children in the family receiving services. Persons
who do not participate in a Medicaid Waiver under the age of 18
shall be assessed a fee based upon parent income. Persons who
do not participate in a Medicaid Waiver over the age of 18 shall
be assessed a fee based upon individual income and assets.

(h) Ifthe Person is assessed a fee, the Person shall pay the
Division of Services for People with Disabilities or designee
1/12th of the annual fee by the end of each month, beginning the
following month after the notice of this rule was sent to the
Person.

(i) If the Person fails to pay the fee for six months, the
Division may reduce the Person's next year annual allocation to
recover the amount due. Ifa Person can show good cause why
the fee cannot be paid, the Division Director may grant
exceptions on a case-by-case basis.

R539-1-11. Social Security Numbers.

(1) The Division requires persons applying for services to
provide a valid Social Security Number. The Division adopts the
same standard as Utah Administrative Code, Rule R414-302-5
and 42 CFR 435.910, 1997 ed., which is incorporated by
reference.

KEY: human services, disabilities, social security numbers
April 1, 2008 62A-5-103
Notice of Continuation November 29, 2007 62A-5-105
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R590. Insurance, Administration.
R590-130. Rules Governing Advertisements of Insurance.
R590-130-1. Authority.

This rule is adopted pursuant to Subsection 31A-2-201(3),
which authorizes rules to implement the Insurance Code, and
Section 31A-23a-402, which authorizes the commissioner to
define unfair or deceptive acts or practices in the business of
insurance.

R590-130-2. Purpose.

This rule is designed to help assure the clear and truthful
disclosure of the benefits, limitations and exclusions of policies
sold as insurance. This is intended to be accomplished by the
establishment of guidelines and standards of conduct in the
advertising of insurance in a manner which prevents unfair,
deceptive and misleading advertising and which is conducive to
accurate presentation and description to the insurance buying
public through the advertising media and material used by
insurance producers and companies.

R590-130-3. Applicability.

A. This rule shall apply to any insurance "advertisement"
as that term is defined herein unless otherwise specified in these
rules, which the licensee knows or reasonably should know is
intended for presentation, distribution or dissemination in this
state when such presentation, distribution or dissemination is
made either directly or indirectly by or on behalf of an insurer
or producer, as those terms are defined in the Insurance Code of
this state.

B. Advertising materials reproduced in quantity shall be
identified by form numbers or other identifying means. Such
identification shall be sufficient to distinguish an advertisement
from any other advertising materials, policies, applications or
other materials used by the insurer or advertiser.

R590-130-4. Definitions.

A (1) An"Advertisement" for the purpose of this rule shall
include:

(a) printed and published material, audio or visual
material, and descriptive literature of an insurer used in direct
mail, newspapers, magazines, radio scripts, TV scripts, websites,
emails, billboards and similar displays; and

(b) prepared sales talks, presentations and material for use
by producers and solicitors whether prepared by the insurer or
the producer or solicitor, when used for members of the
insurance buying public, whether mailed or delivered in person.

(2) The definition of advertisement includes promotional
material included with a policy when the policy is delivered as
well as material used in the solicitation of renewals and
reinstatements.

B. "Institutional Advertisement" for the purpose of this
rule shall mean an advertisement having as its sole purpose the
promotion of the reader's, viewer's or listener's interest in the
concept of insurance, or the promotion of the insurer as a seller
of insurance.

C. "Invitation to Contract" for the purpose of this rule shall
mean an advertisement regarding a specific insurance product
and which describes one or more of the provisions of the
contract for that product.

D. "Invitation to Inquire" for the purpose of this rule shall
mean an advertisement having as its objective the creation of a
desire to inquire further about insurance and which is limited to
a brief description of coverage, and which shall contain a
provision in the following or substantially similar form:

"This policy has (exclusions) (limitations) (reduction of
benefits) (terms under which the policy may be continued in
force or discontinued). For costs and complete detail of the
coverage, call (or write) your insurance agent or the company
(whichever is applicable)."

E. "Preneed funeral contract" shall mean an agreement by
or for an individual before the individual's death relating to the
purchase or provision of specific funeral or cemetery
merchandise or services, which is funded, at least in part, by
insurance.

R590-130-5. Method of Disclosure of Required Information.

All information required to be disclosed by this rule shall
be set out conspicuously and in close conjunction with the
statements to which such information relates or under
appropriate captions of such prominence that it may not be
minimized, rendered obscure or presented in an ambiguous
fashion or intermingled with the context of the advertisements
so as to be confusing or misleading.

R590-130-6. Form and Content of Advertisements.

A. The format and content of an insurance advertisement
shall be sufficiently complete and clear to avoid deceiving or
misleading the reader, viewer, or listener. Whether an
advertisement is misleading or deceiving shall be determined
from the overall impression that the advertisement may
reasonably be expected to create upon a person of average
education or intelligence within the segment of the public to
which it is directed.

B. Advertisements shall be truthful and not misleading in
fact or in implication. Words or phrases, the meaning of which
is clear only by implication or by familiarity with insurance
terminology, may not be used without a clear explanation of
such words or phrases.

C. An insurer must clearly identify its insurance policy as
an insurance policy. A policy trade name must be followed by
the words "Insurance Policy" or similar words clearly
identifying the fact that an insurance policy or, in the case of
health maintenance organizations, prepaid health plans and
other direct service organizations, a health benefits product is
being offered.

D. No insurer, producer, solicitor or other person may
solicit residents of this state for the purchase of insurance
through the use of a name that is deceptive or misleading with
regard to the status, character, or proprietary or representative
capacity of such person, or the true purpose of the
advertisement.

R590-130-7. Advertisements of Benefits Payable, Losses
Covered or Premiums Payable.

A. Deceptive Words, Phrases or Illustrations Prohibited:

(1) No advertisement may omit information, or use words,
phrases, statements, references or illustrations if the omission of
such information, or use of such words, phrases, statements,
references or illustrations has the effect of misleading or
deceiving purchasers or prospective purchasers as to the nature
or extent of any policy benefit payable, loss covered, or
premium payable. The fact that the policy offered is made
available to a prospective insured for inspection prior to
consummation of the sale or an offer is made to refund the
premium if the purchaser is not satisfied, does not negate this
requirement.

(2) No advertisement may contain or use words or phrases
such as "all," "full," "complete," "comprehensive," "unlimited,"
"up to," "as high as," "this policy will help fill some of the gaps
that Medicare and your present insurance leave out," "the policy
will help to replace your income" (when used to express loss of
time benefits), or similar words and phrases, in a manner which
exaggerates the extent of any policy benefit when the policy is
viewed as a whole.

(3) An advertisement which also is an invitation to join an
association, trust or discretionary group must solicit insurance
coverage on a separate and distinct application which requires
separate signatures for each application. The separate and
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distinct applications required shall be on separate documents.
The insurance program must be presented so as to disclose to
the prospective members that they are purchasing insurance as
well as applying for membership, if that is the case.
Refundability of a membership fee must be fully disclosed, as
well as the complete identity of the underwriter.

(4) An advertisement may not contain descriptions of
policy limitations, exceptions or reductions, worded in a
positive manner to imply that it is a benefit such as describing
a waiting period as a "benefit builder" or stating "even
preexisting conditions are covered after two years." Words and
phrases used in an advertisement to describe such policy
limitations, exceptions and reductions shall fairly and accurately
describe the negative features of such limitations, exceptions
and reductions of the policy offered.

(5) No advertisement of a benefit for which payment is
conditional upon confinement in a hospital or similar facility
may use words or phrases such as "tax-free," "extra cash," "extra
income," "extra pay," or substantially similar words or phrases
because such words and phrases have the capacity, tendency or
effect of misleading the public into believing that the policy
advertised will, in some way, enable them to make a profit from
being hospitalized.

(6) No advertisement of confinement indemnity benefits
shall advertise weekly or monthly benefits without also, with
equal prominence, explaining that these benefits are based upon
an accumulated daily pro rata benefit, if that is in fact the case.

(7) No advertisement of a policy covering only one disease
or a list of specified diseases may imply coverage beyond the
terms of the policy. Synonymous terms may not be used to refer
to any disease so as to imply broader coverage than is the fact.

(8) An advertisement for a policy providing benefits for
specified illnesses only, such as cancer, or for specified
accidents only, such as automobile accidents, shall clearly and
conspicuously in prominent type state the limited nature of the
policy. The statement shall be worded in language identical to
or substantially similar to the following: "THIS IS A LIMITED
POLICY," "THIS IS A CANCER ONLY POLICY," or "THIS
IS AN AUTOMOBILE ACCIDENT ONLY POLICY."

(9) An advertisement for the solicitation or sale of a
preneed funeral contract, which is funded or to be funded by a
life insurance policy or annuity contract, shall adequately
disclose the fact that a life insurance policy or annuity contract
is involved or being used to fund such arrangement.

(10) An advertisement may not use as the name or title of
a life insurance policy any phrase which does not include the
words "life insurance" unless accompanied by other language
clearly indicating it is life insurance.

B. Exceptions, Reductions and Limitations

(1) An advertisement which is an invitation to contract
shall disclose those exceptions, reductions and limitations
affecting the basic provisions of the policy.

(2) When a policy contains a waiting, elimination,
probationary or similar time period between the effective date of
the policy and the effective date of coverage under the policy or
at a time period between the date of loss and the date benefits
begin to accrue for such loss, an advertisement which is an
invitation to contract shall disclose the existence of such
periods.

(3) An advertisement may not use the words "only" "just,"
"merely," "minimum," "necessary" or similar words or phrases
to describe the applicability of any exceptions, reductions,
limitations or exclusions in any way so as to minimize the
apparent effect of such exceptions, reductions, limitations, or
exclusions.

C. Preexisting Conditions:

(1) An advertisement which is an invitation to contract
shall, in negative terms, disclose the extent to which any loss is
not covered if the cause of such loss is traceable to a condition

existing prior to the effective date of the policy. The use of the
term "preexisting condition" must be accompanied by a
description or definition.

(2) When a disability insurance policy does not cover
losses resulting from preexisting conditions, no advertisement
of the policy may state or imply that the applicant's physical
condition or medical history will not affect the issuance of the
policy or payment of a claim. This rule prohibits the use of the
phrase "no medical examination required" and phrases of similar
import, but does not prohibit explaining "automatic issue." Ifan
insurer requires a medical examination for a specified policy,
the advertisement, if it is an invitation to contract, shall disclose
that a medical examination is required.

(3) When an advertisement contains an application form
to be completed by the applicant and returned by mail, such
application form shall contain a question or statement which
reflects the preexisting condition provisions of the policy
immediately preceding the blank space for the applicant's
signature or preceding the statement regarding the truthfulness
of information provided in the application. For example, such
an application form shall contain a question or statement
substantially as follows: Do you understand that this policy will
not pay benefits during the first (insert period of time) after the
issue date for a disease or physical condition which you now
have or have had in the past? YES

Or substantially the following statement: I understand that
the policy applied for will not pay benefits for any loss incurred
during the first (insert period of time) after the issue date on
account of disease or physical condition which I now have or
have had in the past.

R590-130-8. Necessity for Disclosing Policy Provisions
Relating to Renewability, Cancelability and Termination.

An advertisement which is an invitation to contract shall
disclose the provisions relating to renewability, cancelability
and termination, and any modification of benefits, losses
covered, or premiums, in a manner which may not minimize or
render obscure the qualifying conditions.

The terms "noncancelable" or "noncancelable and
guaranteed renewable" may be used only to advertise a policy
in which the insured has the right to continue in force by the
timely payment of premiums set forth in the policy at least to
age 65 or to eligibility for Medicare, during which period the
insurer has no right to unilaterally make any change in any
provision of the policy while the policy is in force; provided,
however, any disability or accident only policy which provides
for periodic payments, weekly or monthly, for a specified period
during the continuance of disability resulting from accident or
sickness may provide that the insured has the right to continue
the policy at least to age 60 if, at age 60, the insured has the
right to continue the policy in force at least to age 65 while
actively and regularly employed.

The term "guaranteed renewable" may be used only to
advertise a policy in which the insured has the right to continue
in force by the timely payment of premiums at least to the age
of 65 or to eligibility for Medicare, during which period the
insurer has no right to unilaterally make any change in any
provision of the policy while the policy is in force, except that
the insurer may make changes in premium rates by classes;
provided, however, any disability or accident only policy which
provides for periodic payments, weekly or monthly, for a
specified period during the continuance of disability resulting
from accident or sickness may provide that the insured has the
right to continue the policy at least to age 60 if, at age 60, the
insured has the right to continue the policy in force at least to
age 65 while actively and regularly employed.

R590-130-9.
Parties.

Testimonials or Endorsements by Third
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A. A person shall be deemed a "spokesperson" if the
person making the testimonial or endorsement:

(1) Hasa financial interest in the insurer or a related entity
as a stockholder, director, officer, employee or otherwise; or

(2) Has been formed by the insurer, is owned or controlled
by the insurer, its employees, or the person or persons who own
or control the insurer; or

(3) Has any person in a policy making position who is
affiliated with the insurer in any of the above described
capacities; or

(4) Is in any way directly or indirectly compensated for
making a testimonial or endorsement.

B. The fact of a financial interest or the proprietary or
representative capacity of a spokesperson shall be disclosed in
an advertisement and shall be accomplished in the introductory
portion of the testimonial or endorsement in the same form and
with equal prominence thereto. Ifa spokesperson is directly or
indirectly compensated for making a testimonial or
endorsement, such fact shall be disclosed in the advertisement
by language substantially as follows: "Paid Endorsement." The
requirement of this disclosure may be fulfilled by use of the
phrase "Paid Endorsement" or words of similar import in a type
style and size at least equal to that used for the spokesperson's
name or the body of the testimonial or endorsement, whichever
is larger. In the case of non-print advertising, the required
disclosure must be accomplished in the introductory portion of
the advertisement and must be given prominence.

C. An advertisement may not state or imply that an insurer
or an insurance policy has been approved or endorsed by any
individual, group of individuals, society, association or other
organizations, unless such is the fact, and unless any proprietary
relationship between an organization and the insurer is
disclosed. If the entity making the endorsement or testimonial
has been formed by the insurer or is owned or controlled by the
insurer or the person or persons who own or control the insurer,
such fact shall be disclosed in the advertisement. If the insurer
or an officer of the insurer formed or controls the association, or
holds any policy making position in the association, that fact
must be disclosed.

D. When a testimonial refers to benefits received under an
insurance policy, the specific claim data, including claim
number, date of loss and other pertinent information shall be
retained by the insurer for inspection for a period of three years
after the last use of said testimonial in any advertisement. The
use of testimonials which do not correctly reflect the present
practices of the insurer or which are not applicable to the policy
or benefit being advertised is prohibited.

E. An advertisement may not imply that approval,
endorsement or accreditation of policy forms or advertising has
been granted by any division or agency of any state or federal
government. "Approval" or filing of either policy forms or
advertising may not be used by an insurer to state or imply that
a governmental agency has endorsed or recommended the
insurer, its policies, advertising or its financial condition.

R590-130-10. Use of Statistics and Exaggerations.

A. An advertisement may not represent or imply that claim
settlements by the insurer are "liberal" or "generous," or use
words of similar import, or that claim settlements are or will be
beyond the actual terms of the contract. An unusual amount
paid for aunique claim under the policy advertised is misleading
and may not be used.

B. The source of any statistics used in an advertisement
shall be identified in such advertisement.

R590-130-11. Identification of Plan or Number of Policies.

A. When a choice of the amount of benefits is referred to,
an advertisement which is an invitation to contract shall disclose
that the amount of benefits provided depends upon the plan

selected and that the premium will vary with the amount of the
benefits selected.

B. When an advertisement which is an invitation to
contract refers to various benefits which may be obtained only
through two or more policies, other than group master policies,
the advertisement shall disclose that such benefits are provided
only through a combination of such policies.

R590-130-12. Identity of Insurer.

A. The name of the actual insurer shall be stated in all
advertisements. The form number or numbers of the policy
advertised shall be stated in an advertisement which is an
invitation to contract. An advertisement may not use a trade
name, any insurance group designation, name of a parent
company of the insurer, name of a particular division of the
insurer, service mark, slogan, symbol or other device without
disclosing the name of the actual insurer if the advertisement
would be misleading or deceiving as to the true identity of the
insurer.

B. No advertisement may use any combination of words,
symbols, or physical materials which by their content,
phraseology, shape, color or other characteristics are so similar
to combination of words, symbols or physical materials used by
agencies of the federal government or of any state, or otherwise
appear to be of such a nature that it would confuse or mislead
prospective insureds into believing that the solicitation is in
some manner connected with an agency of any municipal, state
or federal government.

C. Advertisements, envelopes or stationery which employ
words, letters, initials, symbols or other devices that are so
similar to those used in governmental agencies or by other
insurers are not permitted if they may lead the public to believe:

(1) thatthe advertised coverages are somehow provided by
or are endorsed by a governmental agency or such other
insurers.

(2) that the advertiser is the same as, is connected with, or
is endorsed by a governmental agency or such other insurers.

D. No advertisement may use the name of a state or
political subdivision thereof in a policy name or description,
unless the company name contains the same state or political
subdivision name.

E. No advertisement in the form of envelopes or stationery
of any kind may use any name, service mark, slogan, symbol or
any device in such a manner that implies that the insurer or the
policy advertised, or any producer who may call upon the
consumer in response to the advertisement is connected with a
governmental agency, such as the Social Security
Administration.

F. No advertisement may incorporate the word "Medicare"
in the title of the plan or policy being advertised unless, where
ever it appears, said word is qualified by language
differentiating it from Medicare. Such an advertisement,
however, may not use the phrase "( ) Medicare Department of
the ( ) Insurance Company," or language of similar import.

G. No advertisement may imply that the reader may lose
aright or privilege or benefit under federal, state or local law if
he fails to respond to the advertisement.

H. The use of letters, initials, or symbols of the corporate
name or trademark that would have the tendency or capacity to
mislead or deceive the public as to the true identity of the
insurer is prohibited unless the true, correct and complete name
of the insurer is in close conjunction and in the same size type
as the letters initials or symbols of the corporate name or
trademark.

I. The use of the name of an agency or "( ) Underwriters"
or "( ) Plan" in type, size and location so as to mislead or
deceive as to the true identity of the insurer or advertiser is
prohibited.

J. The use of an address that is misleading or deceiving as
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to the true identity of the insurer or advertiser, its location or
licensing status is prohibited.

K. No insurer or advertiser may use, in the trade name of
its insurance policy, any terminology or words so similar to the
name of a governmental agency or governmental program that
will confuse, deceive or mislead the prospective purchaser
regarding governmental sponsorship, endorsement, or
connection with the insurance policy or the insurer.

R590-130-13. Group or Quasi-Group Implications.

A. An advertisement of a particular policy may not state or
imply that prospective insureds become group or quasi-group
members covered under a group policy and as such enjoy special
rates or underwriting privileges, unless such is the fact and
renewal rates are also given special or preferred status.

B. This rule prohibits the solicitations of a particular class
such as governmental employees, by use of advertisements
which state or imply that their occupational status entitles them
to reduced rates on a group or other basis when, in fact, the
policy being advertised is sold only on an individual basis at
regular rates.

R590-130-14. Enforcement Procedures.

Advertising File. Each insurer or advertiser shall maintain
at its home or principal office a complete file containing every
printed, published or prepared advertisement of its individual
policies and typical printed, published or prepared
advertisements of its blanket, franchise and group policies
hereafter disseminated in this or any other state, whether or not
licensed in such other state, with a notation attached to each
such advertisement which shall indicate the manner and extent
of distribution and the form number of any policy advertised.
Such file shall be subject to regular and periodic inspection by
this Department. All such advertisements shall be maintained
in said file for a period of three years from date of last use.

R590-130-15. Enforcement Date.
The commissioner shall begin enforcing the revised
provisions of this rule on the effective date.

R590-130-16. Severability Provision.

If any provision or clause of this rule or the application of
it to any person or situation is held to be invalid, that invalidity
shall not affect any other provision or application of this rule
which can be given effect without the invalid provision or
application, and to this end the provision of this rule are
declared to be severable.

R590-130-17. Filing for Prior Review.

The commissioner may, at his discretion, require the filing
with the department, for review prior to use, of advertising
material, for informational purposes only.

KEY: insurance law
September 11, 2012 31A-2-201
Notice of Continuation September 15,2010 31A-23a-402
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R590. Insurance, Administration.
R590-225. Submission of Property and Casualty Rate and
Form Filings.
R590-225-1. Authority.

This rule is promulgated by the insurance commissioner
pursuant to Subsections 31A-2-201(3), 31A-2-201.1, 31A-2-
202(2), and 31A-19a-203.

R590-225-2. Purpose and Scope.

(1) The purpose of this rule is to set forth procedures for
submitting:

(a) property and casualty and title form filings required by
Section 31A-21-201;

(b)  property and casualty and title rates, and
supplementary information under Section 31A-19a-203;

(c) service contract form filings required by Subsection
31A-6a-103(2)(a); and

(d) bail bond form filings required by Sections 31A-35-
607 and Rule R590-196.

(e) guaranteed asset protection waiver filings required by
31A-6b-202(b) and 31A-6b-203.

(2) This rule applies to all lines of property and casualty
insurance, including title insurance, bail bond, service contracts,
and guaranteed asset protection waivers.

R590-225-3. Documents Incorporated by Reference.

(1) The department requires that the documents described
in this rule shall be used for all filings.

(a) Actual copies may be used or you may adapt them to
your word processing system.

(b) If adapted, the content, size, font, and format must be
similar.

(2) The following filing documents are hereby
incorporated by reference and are available on the department's
web site, http://www.insurance.utah.gov.

(a) "NAIC Uniform Property and Casualty Transmittal
Document", dated January 1, 2009;

(b) "NAIC Property and Casualty Transmittal Document
(Instructions)", dated January 1, 2009;

(¢) "NAIC Uniform Property and Casualty Coding
Matrix", dated January 1, 2009;

(d) "Utah Insurer Loss Cost Multiplier and Expense
Constant Supplement Filing Forms", dated October 2003;

(e) "Utah Workers Compensation Insurer Loss Cost
Multiplier Filing Form", dated October 2003.

R590-225-4. Definitions.

In addition to the definitions in Sections 31A-1-301 and
31A-19a-102, the following definitions shall apply for the
purpose of this rule:

(1) "Certification" means a statement that the filing being
submitted is in compliance with Utah laws and rules.

(2) "Electronic Filing" means a:

(a) filing submitted via the Internet by using the System
for Electronic Rate and Form Filings, SERFF, or

(b) filing submitted via an email system.

(3) "File And Use" means a filing can be used, sold, or
offered for sale after it has been filed with the department.

(4) "File Before Use" means a filing can be used, sold, or
offered for sale after it has been filed with the department and a
stated period of time has elapsed from the date filed.

(5) "Filer" means a person who submits a filing.

(6) "Filing Objection Letter" means a letter issued by the
commissioner when a review has determined the filing fails to
comply with Utah law and rules. The filing objection letter may,
in addition to requiring correction of non-compliant items,
request clarification or additional information pertaining to the
filing.

(7) "Letter of authorization" means a letter signed by an

officer of the licensee on whose behalf the filing is submitted
that designates filing authority to the filer.

(8) "Order to Prohibit Use" means an order issued by the
commissioner that prohibits the use of a filing.

(9) "Rejected" means a filing is:

(a) not submitted in accordance with applicable laws and
rules;

(b) returned to the filer by the department with the reasons
for rejection; and

(c) not considered filed with the department.

(10) "Type of Insurance" means a specific line of property
and casualty insurance including general liability, commercial
property, workers compensation, automobile, homeowners, title,
bail bond, service contracts, and guaranteed asset protection
waivers.

(11) "Use And File" means a filing can be used, sold, or
offered for sale if it is filed within a stated period of time after
its initial use.

(12) "Utah Filed Date" means the date provided to a filer
by the Utah Insurance Department that indicates a filing has
been accepted.

R590-225-5. General Filing Information.

(1) Each filing submitted must be accurate, consistent,
complete, and contain all required documents in order for the
filing to be processed in a timely and efficient manner. The
commissioner may request any additional information deemed
necessary.

(2) Licensee and filer are responsible for assuring that a
filing is in compliance with Utah laws and rules. A filing not in
compliance with Utah laws and rules is subject to regulatory
action under Section 31A-2-308.

(3) Rates, supplementary information, and forms applying
to a specific program or product may be submitted as one filing.

(4) A filing that does not comply with this rule will be
rejected and returned to the filer. A rejected filing:

(a) is not considered filed with the department;

(b) must be submitted as a new filing;

(c) will not be reopened for purposes of resubmission.

(5) A prior filing will not be researched to determine the
purpose of the current filing.

(6) The department does not review or proofread every
filing.

(a) A filing may be reviewed:

(i) when submitted;

(ii) as a result of a complaint;

(iii) during a regulatory examination or investigation; or

(iv) at any other time the department deems necessary.

(b) If a filing is reviewed and is not in compliance with
Utah laws and rules, A Filing Objection Letter or an Order To
Prohibit Use will be issued to the filer. The commissioner may
require the licensee to disclose deficiencies in forms or rating
practices to affected consumers.

(7) Filing correction:

(a) Filing corrections are considered informational.

(b) Filing corrections must be submitted within 15 days of
the date the original filing was submitted to the department. The
filer must reference the original filing.

(c) A new filing is required if a filing correction is made
more than 15 days after the date the original filing was
submitted to the department. The filer must reference the
original filing in the filing description.

(8) Ifresponding to a Response to Filing Objection Letter
or an Order to Prohibit Use, refer to section R590-225-12 for
instructions.

(9) Filing withdrawal. A filer must notify the department
when withdrawing a previously filed form, rate, or
supplementary information.
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R590-225-6. Filing Submission Requirements.

(1) All filings must be submitted as an electronic filing.

(a) All filers must use SERFF to submit a filing.

(b) EXCEPTION: bail bond agencies, service contract
providers, and guaranteed asset protection providers may choose
to use email instead of SERFF to submit a filing.

(2) A filing must be submitted by market type and type of
insurance, not by annual statement line number.

(3) A filing may not include more than one type of
insurance, unless the filing is a commercial or personal inter-line
form filing. The inter-line use of a form must be explained in the
Filing Description.

(4) A filer may submit a filing for more than one insurer if
all applicable companies are listed.

(5) SERFF Filing.

(a) Filing Description. Do not submit a cover letter. On
the General Information tab, complete the Filing Description
Section with the following information, presented in the order
shown below.

(i) Certification.

(A) The filer must certify that a filing has been properly
completed AND is in compliance with Utah laws and rules.

(B) The following statement must be included in the filing
description: "BY SUBMITTING THIS FILING I CERTIFY
THAT THE ATTACHED FILING HAS BEEN COMPLETED
IN ACCORDANCE WITHUTAH ADMINISTRATIVERULE
R590-225 AND IS IN COMPLIANCE WITH APPLICABLE
UTAH LAWS AND RULES".

(C) A filing will be rejected if the certification is false,
missing, or incomplete.

(D) A certification that is false may subject the licensee to
administrative action.

(ii) Provide a description of the filing including:

(A) the intent of the filing; and

(B) the purpose of each document within the filing.

(ii1) Indicate if the filing:

(A) is new;

(B) is replacing or modifying a previous submission; if so,
describe the changes made, if previously rejected the reasons for
rejection, and previous filing's Utah Filed Date;

(C) includes forms for informational purposes; if so,
provide the Utah Filed Date; or

(D) does not include the base policy; if so, provide the
Utah Filed Date of the base policy and describe the effect on the
base policy.

(iv) Identify if any of the provisions are unusual,
controversial, or have been previously objected to, or
prohibited, and explain why the provision is included in the
filing.

(b) Letter of Authorization.

(i) When the filer is not the licensee, a letter of
authorization from the licensee must be attached to the
Supporting Documentation tab.

(ii) The licensee remains responsible for the filing being in
compliance with Utah laws and rules.

(c) Items being submitted for filing.

(i) All forms must be attached to the Form Schedule tab.

(ii) Allrates and supplementary rating information must be
attached to the Rate/Rule Schedule tab.

(d) Refer to each applicable section of this rule for
additional procedures on how to submit forms, rates, and
supplementary information.

(6) A complete EMAIL filing consists of the following
when submitted by a bail bond agent, a service contract
provider, or a guaranteed asset protection provider:

(a) The title of the EMAIL must display the company
name only.

(b) Transmittal. The NAIC Uniform Property and
Casualty Transmittal Document, as provided in section R590-

225-3(2), must be properly completed.

(i) COMPLETE THE TRANSMITTAL BY USING THE
FOLLOWING:

(A) "NAIC Coding Matrix;"

(B) "NAIC Instruction Sheet;" and

(C) "Utah Property and Casualty Content Standards."

(i1)) Do not submit the documents described in (A), (B),
and (C) with the filing.

(c) Filing Description. Filing Description. Do not submit
a cover letter. In section 21 of the transmittal, complete the
Filing Description with the following information, presented in
the order shown below.

(1) Certification.

(A) The filer must certify that a filing has been properly
completed AND is in compliance with Utah laws and rules.

(B) The following statement must be included in the filing
description: "BY SUBMITTING THIS FILING I CERTIFY
THAT THE ATTACHED FILING HAS BEEN COMPLETED
IN ACCORDANCE WITH UTAH ADMINISTRATIVE RULE
R590-225 AND IS IN COMPLIANCE WITH APPLICABLE
UTAH LAWS AND RULES".

(C) A filing will be rejected if the certification is false,
missing, or incomplete.

(D) A certification that is false may subject the licensee to
administrative action.

(ii) Provide a description of the filing including:

(A) the intent of the filing; and

(B) the purpose of each document within the filing.

(iii) Indicate if the filing:

(A) is new;

(B) isreplacing or modifying a previous submission; if so,
describe the changes made, if previously rejected the reasons for
rejection, and previous filing's Utah Filed Date;

(C) includes forms for informational purposes; if so,
provide the Utah Filed Date; or

(iv) Identify if any of the provisions are unusual,
controversial, or have been previously objected to, or
prohibited, and explain why the provision is included in the
filing.

(d) Letter of Authorization.

(i) When the filer is not the licensee, a letter of
authorization from the licensee must be attached to the
supplementary documentation tab.

(ii) The licensee remains responsible for the filing being
in compliance with Utah laws and rules.

(e) Refer to each applicable Section of this rule for
additional procedures on how to submit forms, rates, and
supplementary information.

(f) Items being submitted for filing. Any items submitted
for filing must be submitted in PDF format.

R590-225-7. Procedures for Form Filings.

(1) Forms in general:

(a) Forms are "File And Use" filings. EXCEPTION:
service contracts, bail bonds, and guaranteed asset protection
waivers are "File Before Use".

(b) Each form must be identified by a unique form
number. The form number may not be variable.

(c) A form must be in final printed form or printer's proof
format. A draft may not be submitted.

(2) If you have authorized a Rate Service Organization
(RSO) to make form filings on your behalf, no filing by you is
required if you implement the filings as submitted by the RSO.

(a) Afilingis required if you delay the effective date, non-
adopt or alter the filing in any way.

(b) Your filing must be received by the department before
the RSO effective date.

(c) We do not require that you attach copies of the RSO's
forms when you reference a filing.
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(3) If you have NOT authorized an RSO to file forms on
your behalf, you must include, in your filing a letter stating your
intent to adopt any RSO forms for your use.

(a) Copies of the RSO forms are not required.

(b) Your filing must include a complete list of the RSO
forms you intend to adopt by form number, title/name and filing
identification number of the RSO.

(4) A "Me Too" filing, referencing a filing submitted by
another insurer, bail bond agency, or service contract provider
is not permitted.

(5) Ifapreviously filed Utah amendatory endorsement will
be used in connection with the form being filed, explain this in
the Filing Description section of the transmittal form and
include a copy with the filing.

(6) Ifthe filing is for more than one insurer and all insurers
included in the filing have submitted a transmittal:

(a) only one copy of each form is required;

(b) If the name of each respective company or unique
insurer logo is printed on each separate set of the form, then a
separate form must be filed for each insurer.

(7) Since a form may be used once it is "Filed" and must
be "Filed" before it can be used, sold or offered for sale, you do
not need to re-file or notify the department if the implementation
date of the original filing changes.

R590-225-8. Procedures for Rate and Supplementary
Information Filings.

(1) Rates and supplementary information in general.

(a) Rates and supplementary information are "Use And
File" filings. EXCEPTION: title and workers compensation
rates and supplementary information are "File Before Use"
filings.

(b) Service contract providers, bail bond agencies, and
guaranteed asset protection providers are exempt from this
section.

(2) If you have authorized a Rate Service Organization
(RSO) to make a prospective loss cost, supplementary
information filing, or both, on your behalf, no filing by you is
required if you implement the filing as submitted by the RSO.

(a) A filing is required if you delay the effective date, non-
adopt, or alter the filing in any way.

(b) Any such filing must be received by the department
within 30 days of the effective date established by the RSO.

(c) We do not require that you attach copies of the RSO's
manual pages when you reference an RSO filing.

(3) If you have NOT authorized an RSO to file the
prospective loss cost, supplementary rating information, or both,
on your behalf

(a) you must include in your filing a letter stating your
intent to adopt the RSO prospective loss cost, supplementary
rating information filing, or both.

(b) You must file copies of any manual pages as if they
were your own and provide your actuarial justification.

(4) A "Me Too" filing, referencing a filing submitted by
another licensee, is not permitted.

(5) Ifthe filing is for more than one insurer and all insurers
included in the filing have submitted a transmittal and the
supporting data and manual pages are identical for each insurer
included in the filing, only one copy of the supporting data and
manual pages are required to be submitted.

(6) Rate and supplementary information filings must be
supported and justified by each insurer.

(a) Justification must include:

(i) submission of all factors used in determining initial
supplementary information and rates or changes in existing
supplementary information and rates; and

(ii) a complete explanation as to the extent to which each
factor has been used.

(b) Underwriting criteria are not required unless they

directly affect the rating of the policy.

(¢) Underwriting criteria used to differentiate between
rating tiers is required.

(7) When submitting a filing for any kind of rating plan,
rating modification plan, or credit and debit plan, an insurer
must include in the filing:

(a) a statement identifying the arithmetic process to be
used and whether factors will be added or multiplied when
applying them to base rates; and

(b) justification for the method used.

(c) A filing will be rejected as incomplete if it fails to
specifically provide this information.

(8) Utah and countrywide statistical data for the latest
three years available must be submitted with each filing.

(a) This data should include earned premiums, incurred
losses, loss ratios, establishment of expense factors, and
expected loss ratios.

(b) Calculations involved in establishing rates from loss
experience are to be exhibited including the establishment of
trend factors, loss development factors, etc.

(c) If any of the above information is not available, a
detailed explanation of why must be provided with the filing.

(9) Rate deviation, prospective loss cost, and loss cost
multiplier.

(a) In the past, a rate deviation filing was common.

(i) A rate deviation consisted of a modification, usually a
percentage decrease or increase, to a RSO manual rate or
supplementary information.

(i) The justification was that an individual insurer could
demonstrate experience, expense and profit factors different
from the average experience, expense and profit contemplated
in the RSO's manual rate.

(b) With the promulgation of a prospective loss cost, rate
deviation ceased to exist.

(i) There are no longer manual rates from which to deviate.

(ii) Once an insurer has filed to implement the RSO
prospective loss cost for a given line, company deviations
previously filed became null and void.

(iii) A filing of a straight percentage deviation is no longer
applicable.

(c) Loss cost multiplier.

(i) An individual insurer adjustment to the RSO
prospective loss cost must be made as part of the calculation of
the loss cost multiplier and must be included in the "Utah
Insurer Loss Cost Multiplier Filing Forms."

(i1) This form allows for the inclusion of an individual
insurer modification of the RSO prospective loss cost.

(10)  Procedures for Reference Filings to Advisory
Prospective Loss Cost.

(a) An RSO does not usually file an advisory rate that
contains provisions for expenses, other than loss adjustment
expenses.

(i) An RSO develops and files with the commissioner a
"Reference Filing" containing advisory prospective loss cost and
supporting actuarial and statistical data.

(i) Each insurer must individually determine the rates it
will file and the effective date of any rate changes.

(b) If an insurer that is a member, subscriber or service
purchaser of any RSO determines to use the prospective loss
cost in an RSO Reference Filing in support of its own filing, the
insurer must make a filing using the "Utah Insurer Loss Cost
Multiplier Filing Forms."

(c) The insurer's filed rates are the combination of the
RSO's prospective loss cost and the loss cost multiplier
contained in the "Utah Insurer Loss Cost Multiplier Filing
Forms."

(d) An insurer may file a modification of the prospective
loss cost in the RSO Reference Filing based on its own
anticipated experience.
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(e) Actuarial justification is required for a modification,
upwards or downwards, of the prospective loss cost in the
Reference Filing.

(f) An insurer may request to have its loss cost adjustments
remain on file and reference all subsequent RSO prospective
loss cost Reference Filings.

(i) Upon receipt of subsequent RSO Reference Filings, the
insurer's filed rates are the combination of the RSO's prospective
loss cost and the loss cost adjustments contained in the "Utah
Insurer Loss Cost Multiplier Filing Forms" on file with the
commissioner, and will be effective on the effective date of the
prospective loss cost.

(ii) The insurer need not file anything further with the
commissioner.

(g) Ifthe filer wants to have its filed loss cost adjustments
remain on file with the commissioner, but intends to delay,
modify, or not adopt a particular RSO's Reference Filing, the
filer must make an appropriate filing with the commissioner.

(h) An insurer's filed loss cost adjustments will remain in
effect until the filer withdraws them or files a revised "Utah
Insurer Loss Cost Multiplier Filing Form."

(i) A filer may file such other information the filer deems
relevant.

(j) Ifan insurer wishes to use minimum premiums, it must
file the minimum premiums it proposes to use.

(11) Supplementary Rate Information.

(a) The RSO files with the commissioner RSO filings
containing a revision ofrules, relativities and supplementary rate
information. These RSO filings include:

(i) policy-writing rules;

(ii) rating plans;

(iii) classification codes and descriptions; and

(iv) territory codes, descriptions, and rules, which include
factors or relativities such as, increased limits factors,
classification relativities or similar factors.

(b) These filings are made by the RSO on behalf of those
insurers that have authorized the RSO to file rules, relativities
and supplementary rating information on their behalf.

(c) An RSO may print and distribute a manual of rules,
relativities and supplementary rating information.

(d) Ifan insurer has authorized an RSO to file on its behalf
and the insurer decides to use the revisions and effective date
then the insurer does NOT file anything with the commissioner.

(e) Ifan insurer has authorized an RSO to file on its behalf
and the insurer decides to use the revisions as filed, BUT with
a different effective date, then the insurer must notify the
commissioner of the insurer's effective date within 30 days after
the RSO's effective date.

(f) If an insurer has authorized an RSO to file on its behalf,
but the insurer decides not to use the revision, then the insurer
must notify the commissioner within 30-days after the RSO's
effective date.

(g) If an insurer has authorized an RSO to file on its
behalf, but the insurer decides to use the revision with
modification, then within 30-days of the RSO's effective date the
insurer must file the modification specifying the basis for the
modification and the insurer's effective date.

(12) Consent-to-rate Filing.

(a) Subsection 31A-19a-203(6) allows an insurer to file a
written application for a particular risk stating the insurer's
reasons for using a higher rate than that otherwise applicable to
arisk.

(b) The Filing Description must indicate that it is a
consent-to-rate filing, show the filed rate, the proposed rate, and
the reasons for the difference.

(13) Individual Risk Filing.

(a) R590-127, "Rate Filing Exemptions", provides for
those circumstances when an Individual Risk filing is permitted.

(b) An individual risk filing must be filed with the

commissioner.

(i) The filing shall consist of a copy of the Declarations
Page, copies of any pertinent coverage forms and rating
schedules, and premium development.

(i) The Filing Description must indicate that it is an
individual risk filing, and contain the underwriter's explanation
for the filing.

(14) Information Regarding Dividend Plan.

(a) Sections 31A-19a-210 and 31A-21-310 allow for
dividend distributions.

(b) A plan or schedule for the distribution of a dividend
developed AFTER THE INCEPTION of a policy is NOT
considered a rating plan and does not have to be filed according
to the provisions of this rule.

(c) A plan or schedule for the distribution of a dividend
applicable to an insurance policy FROM ITS INCEPTION are
required to be filed pursuant to Section 31A-21-310.

(15) The Utah Insurance Code allows tiered rating plans
within one insurer or insurer group with common ownership.

(a) A filing must show that the tiers are based on mutually
exclusive underwriting rules, which are based on clear,
objective criteria that would lead to a logical distinguishing of
potential risk.

(b) A filing must provide supporting information that
shows a clear distinction between the expected losses and
expenses for each tier.

(c) Ifan insurer group is using a tiered rating structure, the
group of insurers cannot all file the same loss cost multiplier
and then file standard percentage deviations.

(i) A difference must be demonstrated in the loss cost
multiplier formula, either as a modification of the RSO
prospective loss cost or in the insurer expense factor.

(i1) Anindividual insurer adjustment or modification must
be supported by actuarial data which establishes a reasonable
standard for measuring probable insurer variations in historical
or prospective experience, underwriting standards, expense and
profit factors.

R590-225-9. Additional
Compensation Rate Filings.

The following are additional procedures for workers'
compensation rate filings:

(1) Rates and supplementary information must be filed 30
days before they can be used.

(2)(a) Each insurer must individually determine the rates
it will file.

(b) Filed rates.

(i) An insurer's workers' compensation filed rates are the
combination of the most current prospective loss cost filed by
the designated rate service organization and the insurers loss
cost adjustment, known as the loss cost multiplier (LCM), as
calculated and filed using the "Utah Worker's Compensation
Insurer Loss Cost Multiplier Filing Form."

(i) Each insurer must implement the designated rate
service organization's current prospectiv